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EFFICIENCY OF LAW IN THE TERMINOLOGICAL APPARATUS
OF THE THEORY OF LAW
I. P. Kozhokar
Russian Academy of Sciences
10, Znamenka st., Moscow, 119019, Russia
ORCID: 0000-0002-5186-5413
ReseacherID: S-4500-2018
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E-mail: 89272234877@mail.ru
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Introduction: the term ‘efficiency’ is one of the most popular in juridical literature, it is
applied to law, legislation, legal regulation, legal norms, law enforcement, functions and functioning of law, and to many other legal phenomena. However, the use of this concept in legal
theory and branch-specific studies is usually not restrained by any methodological framework,
which results in an impression of its uncontrolled application, when any theoretical and methodological value of this phenomenon vanishes. The fact that lawyers employ the meanings of this
term from related sciences, especially economics, and the direct application of the general
scientific philosophical understanding of efficiency create great difficulties for legal understanding of the concept. The terminological apparatus of the theory of law is constantly broadened with new terms and concepts that are close to efficiency of law and need to be understood
in terms of the relation hereto, while the study of legal efficiency, which a priori should be as
up-to-date as possible, still adheres to the theoretical basis developed in the 70-80s of the last
century. Purpose: to clarify the place of law efficiency in the terminological apparatus of the
theory of law through determining its autonomy and relationship with other related legal categories. Method: the dialectical method of cognition was used as the main method, which allowed us to consider the development of the legal phenomenon under study from the historical
perspective, within different types of understanding of law, and in dynamics of development;
there were also used general scientific methods (analysis, synthesis, deduction, induction, comparison, analogy) and specific scientific methods (historical-legal, juridical-dogmatic, legal
modeling, and legal interpretation methods). Results: the paper demonstrates the dependence of
the law efficiency concept on the types of understanding of law. The specific legal understand© Kozhokar I. P., 2020
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ing of law efficiency as a correspondence between the actual and prescribed behavior merges
with the concept ‘implementation of law’. The variety of ideas of law efficiency being different
in their content and the use of this term for various, often purely stylistic, purposes proves the
lack of a clear theoretical and legal understanding of the concept. The paper demonstrates relations between law efficiency and such categories as law effect, law profit, law expediency, law
effectiveness, and law optimality. It has been proved that most often efficiency of law is identified with effectiveness of law (achievement of the goal of a legal norm). The attempts to apply
the broadest possible understanding of law efficiency led to its merging with such categories as
essence, content, goals, tasks, functions of law, legal culture, legal psychology, legal consciousness. Efficiency of law should be considered in conjunction with such new concepts as regulatory and actual legal impact, deregulation, ‘regulatory guillotine’.
Keywords: law efficiency; legal regulation efficiency; legal norm efficiency; law effectiveness;
law profitability; legal regulation optimization; terminological apparatus of the theory of law; deregulation;
‘regulatory guillotine’; regulatory legal impact evaluation; actual legal impact evaluation

Information in Russian
ЭФФЕКТИВНОСТЬ ПРАВА
В КАТЕГОРИАЛЬНОМ АППАРАТЕ ТЕОРИИ ПРАВА
И. П. Кожокарь
Кандидат юридических наук доцент,
старший научный сотрудник
Институт государства и права РАН
119019, Россия, г. Москва, ул. Знаменка, 10
ORCID: 0000-0002-5186-5413
ReseacherID: S-4500-2018
Статьи автора в БД «Scopus» / «Web of Science»:
DOI: 10.17072/1995-4190-2018-42-558-586
E-mail: 89272234877@mail.ru
По сту п ила в реда кцию 10 .01.2020

Введение: термин «эффективность» – один из наиболее популярных в юридической
литературе, его применяют к праву, закону, правовому регулированию, правовым нормам, правоприменению, функциям и функционированию права и к множеству других правовых явлений. При этом в теоретико-правовых и отраслевых исследованиях использование этого понятия, как правило, не сдерживается какими-либо методологическими
рамками, в результате чего возникает ощущение его неконтролируемого применения,
при котором исчезает какая-либо теоретико-методологическая ценность этого явления. Сложности правового понимания эффективности обусловлены использованием
юристами значения этого термина в смежных науках, особенно в экономике, а также
прямое применение общенаучного философского понимания эффективности как эффекта, как следствия из любой причины. Категориальный аппарат теории права постоянно
пополняется новыми терминами и понятиями, близкими к эффективности права и требующими уяснения в части взаимосвязи, при этом исследование правовой эффективности, которое априори должно быть максимально актуализированным, остается на
теоретической основе, разработанной в 70–80-х годах прошлого века. Цель: уяснить место эффективности права в категориальном аппарате теории права через определение
его самостоятельности и взаимосвязи с другими смежными правовыми категориями.
Методы: в качестве основного – диалектический метод познания, позволивший рассмотреть разработку этого правового явления в историческом аспекте, в разных типах
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правопонимания и в динамике развития; общенаучные методы исследования (анализ,
синтез, дедукция, индукция, сравнение, аналогия) и частнонаучные методы (историкоправовой, юридико-догматический, правового моделирования, толкования права).
Результаты: показана зависимость понятия эффективности права от типов правопонимания. Специально-юридическое понимание эффективности права, как соответствия
между фактическим и предписываемым поведением, растворяется в понятии «реализация права». Многообразие содержательно различных представлений об эффективности
права и использование этого термина в различных, обычно сугубо стилистических, целях
свидетельствуют об отсутствии его четкого теоретико-правового понимания. Предложено соотношение эффективности права с такими категориями, как эффект, полезность, целесообразность, результативность, оптимальность права. Доказано, что чаще всего эффективность права отождествляют с результативностью (достижением
цели правовой нормы). Попытки максимально широкого понимания эффективности права привели к растворению в нем таких категорий, как сущность, содержание, цели, задачи, функции права, правовая культура, правовая психология, правосознание. Эффективность права следует рассматривать во взаимосвязи с такими новыми понятиями,
как «регулирующее и фактическое правовое воздействие», «дерегулирование», «регуляторная гильотина».
Ключевые слова: эффективность права; эффективность правового регулирования;
эффективность правовой нормы; результативность права; полезность права;
оптимизация правового регулирования; категориальный аппарат теории права;
«регуляторная гильотина»; оценка регулирующего правового воздействия;
дерегулирование; оценка фактического правового воздействия

ment of a unified system of doctrinal and legal
concepts, and, secondly, a similar interpretation of
the Russian language words does not mean that
their strict differentiation is not necessary in special sciences. Is it always so that a profitable, effective and useful legal act is at the same time efficient?
It should be noted that in official documents
the term ‛efficiency’ is also used rather confusedly.
According to the Decree of the CIS Council of
Heads of States, ‛public efficiency of an investment
project is an assessment of reasonableness of allocating the funds for the investment project implementation from the perspective of its significance
for society. In calculating the public efficiency indicators, cash flows reflect the cost assessment of
the consequences of implementing a specific
project in other sectors of the national economy, in
the social and ecological spheres’2. The same document says that ‛The investment project public efficiency is a system of indicators that take into account the socioeconomic consequences of the

Introduction
The idea of having efficient legislation, law,
legal norm, legal impact and regulation as necessary elements of the legal system has become axiomatic. However, the diverse and frequent use of
the category ‛efficiency’1 in scientific legal works
raises the question of its autonomy and content:
where is its place in the concept rows of the theory
of law, and which related categories does it interact
and overlap with?
Legal scholars are also careless in using numerous synonyms of the word ‛efficiency’ (the
quality of bringing the desired results; giving the
greatest effect; being cost-effective; productive;
efficacious; fruitful; valid; successful; useful; profitable; practical) [2, p. 598], while forgetting that,
firstly, synonymy is a great danger in the develop1

Translator’s note: The original article uses Russian term
effektivnost’, which is normally taken to mean the ratio between the achieved result and the resources used. The term
comprises several meanings, including a statement of the optimal organization of the process and a reference to the goal
or result achieved. For the purpose of this article, English term
efficiency is used both to convey the meaning of the optimality
of a process or phenomenon, and to describe other meanings
of this concept comprised in the content of Russian term effektivnost’.

2

Resolution of the CIS Council of Heads of States ‛On the
Interstate Program of Innovative Cooperation of the CIS
States for the Period up to 2020’ of October 18, 2011.
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project, including external effects and public good,
and characterize the expediency of its implementation for society as a whole’. It is difficult to explain
why it is necessary to use two identical terms with
different definitions: ‛public efficiency of an investment project’ and ‛investment project public
efficiency’, but from both definitions we see that
efficiency encompasses expediency, ratio between
resources and significance, cost assessment of consequences, and profit in the form of external effects and public good. Unfortunately, the doctrinal
situation with the use of the efficiency category is
no better.
Therefore, it is not surprising that the problem of law efficiencyhas not received a single
universal solution, since it is difficult to understand even what needs to be resolved. In the modern theory of law, the concept of the efficiency of
law and legal norms remains largely untapped and
debatable.
At the same time, it is important to keep in
mind that efficiency is a general scientific term
that has many interdisciplinary shades and aspects. If lawyers decide to use, for example, the
economic concept of efficiency, then it is necessary to adhere to its interpretation given in the eco-

The category of efficiency has been most researched in economic sciences and, first of all, in
quality management, quality control. According to
GOST R ISO 9000-2015 ‛Quality Management
Systems – Fundamentals and Vocabulary’1, efficiency is the ratio between the result achieved and
the resources used.
The economic dictionary defines efficiency as
‛achieving some certain results at the lowest possible cost or receiving the maximum possible output
from a given amount of resources. Consumption
efficiency means the distribution of goods among
consumers in such a way that any other redistribution cannot improve someone’s consumption without making other people’s consumption worse.
Production efficiency means the distribution of
available resources among industry sectors in such
a way that it is not possible to increase the production volume of any goods without reducing the
production volume of the others’ [4].
In another economic dictionary, we read that
‛efficiency is a relative effect, an outcome of a
process, operation, or project defined as the ratio of
the effect, result, to the costs, expenses that conditioned or provided achievement of the above result’ [47, p. 404].
‛Budget efficiency is a relative indicator of
the effect for the budget as a result of the implementation of a state function, program, investment
project defined as the ratio of the result received by
the budget to the costs, expenses that conditioned
or ensured its achievement’2.
The author of an economic and mathematical
dictionary explicitly admits that efficiency does not
have a widely recognized definition, but in his opinion, ‛it is one of the possible (the most important
but not the only!) characteristics of the quality of a
certain system, and in particular, of the economic
one: and namely, its characteristic in terms of the
ratio of costs to the results of this system’s functioning. Depending on what costs and especially

nomic science. Meanwhile, it is important to justify the possibility, acceptability and necessity of
such interdisciplinary borrowing of concepts.
However, if the legal science aims at developing
its own, distinctive concept of efficiency, it should
not use economic conditions and criteria for its
assessment.
General Scientific and Interdisciplinary
Understanding of Efficiency
In Latin ‛efficientia’ (effectivus) means a consequence, a result of some action. Efficiency demonstrates the ratio between the result and the expenditures (resources) that were used to achieve it.
An efficient result is considered to be that having
the value and profitability exceeding the incurred
expenditures, i.e. the ratio between the result and
expenditures must be positive, with the result being
preponderant.

1

GOST R ISO 9000-2015 ‛Quality Management Systems.
Fundamentals
and
Vocabulary’.
Available
at:
http://docs.cntd.ru/document/1200124393.
2
Available at: https://ru.wikipedia.org/.
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Law Efficiency and Types
of Understanding Law

what results are taken into account, we can talk
about economic, socio-economic, social, and environmental efficiency’ [34].
On the basis of economic science, similar ap-

sen’s positivist theory of law justified the efficien-

proaches to efficiency were formed in other indus-

cy of law solely through the effect of legal norms:

try sectors, for example in the power generation

‛in this case, the purpose of legal regulation is in

sector the ‛efficiency is the effectiveness of the

ensuring certain (desirable for the state) behavior

process, operation, project, defined as the ratio of

of people, and this purpose is matched to their real

As N. V. Varlamova was right to note, Kel-

the effect, the result to the cost which conditioned

behavior (result) and governmental resources (state

its achievement’ and ‛comparison of the effect (re-

coercion measures), which may be necessary to

sult) and expenses that entailed this effect (result)’

bring people’s behavior into compliance with the

[27], and the shooting efficiency ‛is considered to

legal requirements’ [5, p. 214]. Here efficiency is

be high if the target is hit with a small amount of

addressed in a simple and understandable way as

ammunition and with a minimum of time spent’1.

the compliance of the persons’ behavior to the

In the humanities and social sciences, where

model of behavior that was enshrined in the legal

specifically quantitative calculation of costs and

norm by the state: the more acts of lawful behavior

results is not always possible, a more flexible approach to this category was developed as to the

required by the law and less sanctions, the more

‘ability to bring about the desired results, effect’2.

efficient the law is.

For example, in philosophy efficiency is the ability

The most extensive research on the efficiency

of the cause to create a certain effect, and in perso-

of law and legal norms in our country was con-

nality psychology efficiency appears ‛as a balance

ducted during the Soviet period. Although in gen-

between the ‛product’ (result) and the ‛source of

eral the concept of law efficiency was also based

the product’ (resource, means, ability)’[23, p. 374].

on legal positivism, this was not Kelsen’s

From this interdisciplinary general scientific

‛western’ positivism, but rather socialist positivism

approach to the phenomenon of efficiency, we see

proceeding from the Marxist-Leninist approach

that it consists of at least two basic categories: the

that ‛the law is the will of the ruling class pre-

result (actual result) and the source (resources or

sented in legislative acts’. That is why ‛the effi-

costs spent on the result achieved). However, in

ciency of a legal norm is not just a result, the effect

order to characterize efficiency, one more category

of its impact, but the correlation between this result

is often taken into account –the goal as the desired

and the social goal that is the basis of a legal pre-

result that is pursued by the person using the

scription’ [19; 38, p. 24; 55]. With this, the western

source (resource).

theory of efficiency was criticized by the Soviet

Of course, the law cannot ignore this general

legal experts. In this regard, it was stated that en-

interdisciplinary understanding of efficiency, but

suring the behavior desirable for the state is not the

the cornerstone issue of the efficiency in law is the

main goal of legal regulation, ‛it is only a means of

answer to the question What should be understood

achieving deeper social goals that have a class-

by goals, results and costs (resources)? The an-

specific and party-specific, socially significant

swer to this question is related to the type of under-

meaning’ [38, p. 18]. Under this approach, a norm

standing law which the legal efficiency researcher

can be considered efficient if its functioning has

adheres to.

resulted in achieving the social goal of its introduction; and if the goal has not been achieved, the

1

Available at: https://ru.wikipedia.org.
2
Available at: https://ru.wiktionary.org/wiki.
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In the classical legal positivism we compare
the actual behavior of the legal prescription addressee with the behavior pattern enshrined in the
legal rule, whereas in Soviet jurisprudence it was
proposed not only to correlate the behavior and the
content of the legal norm, but also to find the goal
pursued by the legislator when introducing this
rule, and compare the result with it. With this, Soviet legal experts also noted that finding and understanding of this goal is an extremely difficult
task. There was no doubt only about the ultimate
goal of legal regulation – ‛building of communism’, but the researchers clearly wrote that it was
hardly possible to use this goal for assessing the
efficiency of specific legal norms [38, p. 83], while
other types of legal regulation goals were specified
in a large variety and number (nearest, remote, direct, private goals, etc.). Another difficulty, which
was not denied by the Soviet legal experts, is that
the process of identifying the goals of legal regulation is also permanent, so the study of the issues
related to legal goals will reveal other goals. Obviously, it was impossible to correlate the effect of
legal norms (the result) with the goals of legal impact that were not yet discovered by science and to
draw any conclusions about their efficiency or inefficiency.
In addition, with such an approach, the positive, useful effect of the impact is excluded from
the concept of efficiency. It was proposed to consider efficiency as a concept including both zero
efficiency and negative efficiency (‛when the operation of the norm pulls us away from achieving the
intended goal’ or when the goal ‛contradicts the
requirements of life’) [38]. In other words, if it
would have been established that the goal of the
legal norm was formulated incorrectly and was
achieved as a result of the legal norm operation,
then we should have concluded that such a norm is
also efficient, but ‛with a minus sign’ [38] (negative efficiency). In this sense, the efficiency of law
largely coincides with the philosophical understanding of efficiency as the achievement of some
effect by a cause, where the effect can be very low,
zero, or even negative.

It should also be noted that under this approach, the efficiency of the law was based on the
principle ‛whatever the cost’, and the economy of
the legal norm was not accounted for as part of
efficiency, so the comparison was made not between the cost and the result, but between the goal
and the result.
In a dynamic activity-based approach to law,
the law efficiency is associated with the efficiency
of its operation and enforcement. For example,
K. V. Shundikov wrote that ‛the process of the legal goals transformation into specific results is
completed at the stage of the legal regulations implementation, during active, purposeful activity of
the legal relations parties.
Therefore, what is required for increasing the
overall efficiency of the law is well-organized implementation of legal models and optimization of
the law realization mechanism’[59, p. 30].
S. E. Libanova points out that ‛the issue of the
law efficiency becomes particularly important,
since it determines the level of the legal norms efficiency... in the law implementation process’ [33,
p. 71]. It is also noted that ‛the efficiency of law as
a whole is determined by the extent to which the
law is able to keep the regulated social relations
within the bounds of its norms’ [3, p. 134; 36].
Of course, we can only assess the efficiency
of legal norms in the process of their operation.
Even if, for example, a binding legal norm does
not contain a sanction, and this legal technical
drawback can be seen at the stage of its adoption
by the legislator and its formal entry into force and
effect, we diagnose its deficiency, but not its efficiency (or inefficiency), since the assessment of
the latter can be made in the law implementation
process. That is why the ‛efficiency of the law enforcement activity is in many respects an
‛indicator’ of the efficiency of law, the means of its
manifestation’ [24, p. 43], but not a synonym for it.
The libertarian type of understanding law
suggests that the understanding of law is based on
a natural legal concept and is a measure of the individual freedom [37, p. 28-30], but not ‛the will of
the ruling class’. While in socialist positivism, the
goal of law, which the result of legal impact was
compared with, was supposed to ‛reflect the re201
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quirements of socio-economic and political regularities of socialism’, in the libertarian theory of
law the goal of law is to ensure the maximum possible freedom of the individual in society. Obviously, such a shift in the paradigm of law understanding required a corresponding change in the concept
of legal efficiency.
V. V. Lapayeva emphasizes that when assessing the legal regulation efficiency it is necessary to take into account, first of all, the achievement of legal goals, namely, ensuring and protecting human rights and freedoms [32, p. 38]. One
more supporter of this approach is N. V. Varlamova who writes: ‛If the legal regulation goal is
recognized in ensuring freedom in social life, then
the resource by which it can be achieved is the
restriction of freedom, and the result is ensured by
a guaranteed measure of freedom’... The legal
regulation can be viewed as efficient if it provides
for maximum guarantees of rights and freedoms
with minimal restrictions’ [5, p. 217]. This author’s opinion is that legal regulation is efficient
if the ‛maximum guarantees of the maximum
measure of freedom’ are provided, and this is
achievable if the restriction of human freedoms
pursued a legitimate goal, was a necessity in a
democratic society, and was adequate to the pursued goal [5, pp. 220–221]. If these conditionsrequirements of efficiency are violated, this
would mean not only the legal regulation inefficiency but also the loss of legal quality of the
normative regulation.
This approach is not exclusively a Russian
legal tradition. For example, R. D. Cooter believes that when evaluating the efficiency of law,
jurisprudence provides information about regulatory resources, and economics shows how to
maximize these resources value; with this, the
main legal value should be freedom, so the goal
of a just society and law is to maximize the volume of basic freedom that everyone enjoys
equally [66].
Modern researches also propose a broader approach to understanding the efficiency of law. In
particular, S. A. Zhinkin is sure that the study of
the efficiency of law and legislation should be
based on methodological pluralism and diversity of

types of law understanding. He proceeds from the
idea that law is a multi-faceted and multiple-aspect
concept, and different levels, aspects and facets of
law require different approaches to evaluating efficiency [13]. There is also expressed an opinion that
‛in theoretical and methodological terms, the
‛pluralistic’ approach to the problem of the law
efficiency is associated with a broad philosophical
and anthropological approach, according to which
the efficiency of law is when the law finds and implements a reasonable, safe mode of a personality
existence, which is psychologically comfortable
for both the individual and the whole society’
[39, p. 9].
Indeed, legal impact creates results in various
spheres: political, economic, psychological, social,
spiritual and cultural, etc. Of course, the forms,
indicators and methods of measuring the law efficiency will be different for each of the above
spheres.
Thus, the indicators of the psychological efficiency of law are distinguished as follows:
‛constructiveness of social processes, humanism of
the society, reduction of the level of nonconstructive conflicts, compliance and implementation of universal principles of existence, providing opportunities for self-realization of the individual in the given society in the appropriate cultural
and historical environment’ [14, p. 31]. In this regard, a legal norm may be efficient in one aspect
and inefficient in another. For example, the legal
normative increase of the retirement age in Russia
is considered efficient from the political and economic point of view, but in the social and psychological sphere it caused an extremely negative
reaction and could hardly be considered efficient,
especially with regard to such indicators as ensuring humanism and reducing conflicts in society. Or
another example: ‛a legal norm that has a significant economic effect on business development (for
example, the one notably reducing taxes) can have
the opposite effect on the society as a whole (for
example, by resulting in budget deficit and reduction of social programs)’ [60, p. 180].
The difficulty with pluralism of law understanding in the process of studying the law efficiency is in choosing the aspect of legal regulation
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that should be in each case taken as the one with

tures and legal results̕, as ‛the ratio between the

the highest priority when answering the given

social goal and the legal results’ and as ‛the ability

question: for example, is the legal norm on raising

to provide for a positive, humane, moral, intellec-

the retirement age in our country efficient or not?

tual and physical self-realization of individuals and

In other words, is there a single synthetic indicator

their associations’ [12, p. 75] is the understanding

of the efficiency of legal regulation?

of three completely different phenomena.

S. A. Zhinkin is sure that ‛psychological ac-

In this regard, the question was raised about

ceptance of legal norms is the most important fac-

various aspects (degrees, types, layers) of the law

tor for their efficiency. Neither formal quality of

efficiency. In legal science, attention was drawn to

norms nor material and organizational resources

the importance of differentiating between the legal

behind them can make legal norms efficient if they

(specific legal) and the social efficiency, which in

do not comply with mental attitudes, legal ideals

a sense ‛reconciled’ Soviet and Western positivist

and expectations of people’ [12, p. 75]. N. V. Var-

approaches to law efficiency. The compliance of

lamova, on the contrary, believes that ‛under-

the desired result with the actual result of legal

standing of the law as a measure of freedom totally

regulations, observation and use of the rules of

removes these problems. The measure of freedom

conduct prescribed by law was called legal effi-

is just that synthetic indicator which expresses the

ciency, and the compliance of the actual conduct of

goals and results of legal regulation, and the re-

the legal norm addressees with the social goal pur-

sources with which they are achieved’ [5, p. 218].

sued by the legislator was called the social effi-

Methodological pluralism in studying the effi-

ciency [62, p. 48–49].

ciency of law is also associated with the perfor-

Scientific literature gives a clear example illu-

mance of various functions by the law, and conse-

strating the relationship between these two ap-

quently, with various effects achieved through this

proaches to assessing the efficiency of legal im-

process. For example, in specialized legal litera-

pact:‛An industrial company dumped its produc-

ture, it is justified that administrative sanctions

tion waste into the river without a required permit.

perform specific preventive, general preventive,

As a result, damage was caused to the environment

and educational functions, which when imple-

(water quality degraded), to the state (it had to car-

mented give three separate results. With this, for

ry out rescue operations), to the property (cattle

example, the efficiency of the specific preventive

was poisoned at the watering point) and to the

function is determined through indicators of reci-

health of citizens who bathed in the river. It goes

divism, i.e. committing offenses during and after

without saying that there exist legal norms that

serving the sentence, and the effects of other func-

prohibit such conduct, but what are the conse-

tions have other indicators of efficiency and evalu-

quences of their enforcement and what is their effi-

ations [48, p. 270]. S. A. Zhinkin proposed to dis-

ciency?

tinguish regulatory, protective, educational and

As a result of the legal norms enforcement:

value-based efficiency of law, in accordance with

the company paid for the damage, settled accounts

the functions of law [16, p. 20].

with the state, compensated for the cost of the dead

Thus, the pluralistic approach to the study of

cattle and the cost of treatment of citizens, and ad-

the efficiency of law shows the need for separate

ditionally dismissed the employee who allowed for

research of various political, legal, economic, so-

the dumping, and reprimanded the chief engineer.

cial, psychological, spiritual and cultural layers of

Did the law ‛operate’ efficiently in this case? What

legal efficiency. Since the understanding of the law

result was expected from adopting the relevant

efficiency as ‛the balance of economic expendi-

norms?
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In this case, the desired result is the only one
i.e. clean water (land, forest, air, etc.). But this particular result is not guaranteed, since the compensation for damage does not give reason to hope that
the river will be cleaned in the near future. In addition, there is no guarantee that this will not happen
again (despite the fact that the company has economically suffered enough!), because it may be
more cost-effective for the company to pay for the

that such a norm is fully implemented, the addres-

damage than to build safe treatment facilities’
[60, p. 181].
Thus, we see that the addressee of the relevant
legal norms has fully fulfilled all the requirements,
i.e. the norm is legally efficient, but since its ‛nonlegal’ goal has not been achieved, it is socially inefficient.
In modern legal literature, in addition to specific legal efficiency, it is also proposed to distinguish political, social, psychological and educational efficiency of law [45].
This raises an important question about the concept and content of specific legal efficiency of law.

efficiency as the ratio between the actual result and

Does the Specific Legal
Efficiency of Law Exist?

islator: ‛The efficiency of legislation is in the

sees use or execute it, and we see a full coincidence (compliance) of the actual behavior with the
normatively prescribed model, but it is obvious
that the category of the ‛degree of law implementation̕ is not enough for us to assess the effect of
such a norm, since the degree of law implementation in such cases is usually the highest. In this
case, it is also senseless to apply such a concept of
the resources (costs). The minimum amount of resources may have been spent to achieve the result.
Therefore, if we introduce the category of efficiency into the terminological apparatus of the
theory of law, it should be sought for outside the
compliance of the behavior of the participants in
social relations (the actual result) to the behavioral
pattern fixed in the legal norm (the desired result).
But where shall we conduct such a search?
In legal literature it is most often proposed to
seek for law efficiency in the correlation between
the actual behavior and the purpose set by the legquality of its provisions and in compliance of its

If the legal efficiency of law is understood as

implementation to those objectives pursued by the

the conformity of the actual behavior of the legal

legislator (law-making body in general)̕ [22, p. 31].

norms addressees with the desired behavior estab-

However, it is well known (and the history of

lished in these norms, as well as the degree of

our state and law, unfortunately, has repeatedly

compliance, performance and use of the respective

confirmed this) that a legislator can set illegal, so-

prohibiting, binding and enabling legal norms, then

cially harmful, inhumane and explicitly criminal

what is the difference between the law efficiency

goals wrongly or intentionally. How efficient is the

and the forms of law implementation (compliance,

law in this case, provided that the addressees do

execution and use of legal prescriptions)? In this

observe the legal provisions?

case, if, for example, the legal prescription is not

In this regard, S. I. Punchenko notes that ‛in

observed by the majority of addressees, shall we

modern conditions, when the tasks of legal regula-

diagnose low efficiency of the legal norm or the

tion are not confined to achieving goals set in an

low degree (level) of its implementation? Is the

incomprehensible way, but are associated with ex-

legal norm inefficient or is it not implemented for

pressing and coordinating social interests that con-

some reason?

tribute to the normal, harmonious and free development of social relations, the provisions of the

The right holders can actively use or follow a
‛legitimately̕’ receive a benefit or privilege, for

law efficiency concept should be accordingly
changed̕ [46, p. 16]. He also criticizes the goal-

example, a tax preference. Here we can conclude

based approach to efficiency of legal norms and

defective

legal

norm that

allows

them to
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proposes to consider the following criteria for eva-

social conflicts: ‛The degree of satisfaction of the

luating the social efficiency of law: ensuring ade-

legal interests of participants in the regulated rela-

quate and useful forms of collective behavior

tions is characterized by the conflict index, which

through law; creation of conditions for social self-

is one of the indicators of the efficiency of the leg-

realization and social adaptation of individuals by

islative norm. An optimal conflict intensity of a

law; providing conditions by law for harmonious

situation means that the existing legal regulation

coexistence of social groups, including ethnic

provides for a necessary and sufficient measure of

ones; harmonization of state and legal regulation

freedom in realization of legitimate interests of the

and public self-regulation; successful implementa-

participant in social communication. Otherwise,

tion of fundamental social values by law; satisfac-

we deal either with too strict legislative policies

tion by law of needs and interests of society mem-

that infringe people’s freedom in social relations,

bers; achieving a minimum level of non-

or with an insufficient legal regulation that leads to

constructive social conflict through law while

chaos and arbitrariness on the part of these rela-

maintaining a competitive social environment

tions participants. In both cases, legislation that

[46, p. 41].

does not perform its role in regulating social con-

There are also other views on the social efficiency of law. In particular, S. V. Ibragimova
writes that the ‛law is socially efficient when it:
reflects the current status of the society and contributes to its progressive development; creates conditions for the realization of the fundamental aspirations of man to freedom, happiness, developing
of his abilities, justice, establishing the truth;
achieves socially important goals; meets the legal
expectations of citizens; promotes the development
of legal awareness and legal culture, formation and
development of the citizens legal positive feelings,
their recognition of the supremacy of law’
[18, p. 231].

flicts and fixing the regulatory model for their
resolution is inefficient̕ [32, pp. 36–37].
In the Soviet law, the following correlation of
legal and social efficiency was justified: ‛The social efficiency of legal regulation is the possibility
of achieving socially useful results with the help of
law, when the objective criterion of reaching the
results is their compliance with the needs of progressive development of society. Legal efficiency
is characterized by the efficiency of the mechanism
of legal regulation, the ability of the law to implement the goals set by the legislator. This efficiency
suggests the results which are useful from the point
of view of the state policy of the ruling class. So-

The authors of the monograph Criminaliza-

cial efficiency does not always coincide with legal

tion and Decriminalization as Forms of Criminal
Legislation Transformation write that ‛all the vital
tasks set by the state for itself, cannot be implemented independently from the development of
other aspects of social being and public consciousness. The criminal law is interconnected with the
entire structure of social relations, by its goals,
content and forms of implementation. Therefore,
the efficiency of criminal legislation is achieved
when it specifically embodies progressive character, democracy, humanism and historically highest
justice of society’ [29].
V. V. Lapaeva believes that the criterion of

efficiency since the interests of the ruling class and
society as a whole do not always coincide’
[25, p. 8].
However, in order to separate the social goals
of legal regulation from the goals set by the legislator, we need to compare them and determine how
much the goals of the legislator correspond to the
above social goals and answer the question about
whether the legislator pursued a socially useful
goal. For example, S. I. Punchenko reasonably
poses a question which unfortunately has remained
unanswered in his work: ‛Focusing on assessing
the purpose of a legal norm allows to evaluate the

social efficiency of law is its ability to regulate
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norm primarily in terms of its profit, not its effi-

– objective (those different from the legisla-

ciency. In this case, the question arises: should a

tor’s goals or non-complying with them) social,

legal norm be examined and evaluated from the

legal, political, economic, psychological and other

point of view of its efficiency, when the purpose of

goals and the legal norms.

this norm (and therefore the norm itself) is socially

Correlation between Efficiency and Related
Theoretical Categories

harmful?’ [46, p. 40].
If the goal of the legislator coincides, for ex-

Methodological pluralism should not descend

ample, with ‛creating conditions for social self-

into methodological chaos and disorder. And the

realization and social adaptation of individuals’,

main methodological task in the study of law effi-

then apparently, there are no obstacles for correlat-

ciency is not only understanding what should be

ing the legal norm with such a goal of the law-

correlated to what, but, first of all, determining the

making body. But it should be noted that what is

conditions for borrowing terms and concepts from

evaluated here is not the actual behavior and the set

other sciences.

goal, but the socially useful goal and the legal norm.

M. P. Vlasov describes this problem in rela-

It has already been mentioned above that oth-

tion to the economic science: ‛According to the

er researchers suggest, for example, replacing the

biblical legend, God, angered by the audacity of

goal achievement as the efficiency criterion for

people who tried to build the Tower of Babel and

legal norms with such indicators as strengthening

reach heaven, made them speak different languag-

the legal fundamentals of the society, recognizing

es. After that, people could not understand each

rights and freedoms as the highest value, ensuring

other, and the Tower, of course, remained unfi-

maximum guarantees of rights and freedoms with

nished. Modern scientists have probably also an-

minimal restrictions.
As we can see, there are many heterogeneous

gered God for some reason. And as a punishment,

and diverse phenomena behind the law efficiency

even experts in the same field often speak ‛different’

concept. More specifically, it is proposed to un-

languages, using different terms to refer to the same

derstand law efficiency as the ratio between the

concepts and categories. And they fill the same con-

following:

cepts and categories with different content. However, a clear definition of terms is essential for under-

– the actual behavior of the right holders and

standing any problem…’ [7, p. 2].

the legal norms requirements;

In one of the last major legal research works

– the actual behavior of the right holders and

on the topic under consideration, the authors see

the goal of the legislator;

different content in the concepts of the efficiency

– the actual behavior of the right holders and the

of law and the efficiency of legislation [20].

achievement of a useful result (in various spheres);

Lawyers willingly use terms and concepts

– the actual behavior of the right holders and

from other sciences (especially economics), while

the cost of achieving it;
– the actual behavior of the right holders and

not always having a profound understanding of

objective (those different from the legislator’s

their branch-specific meaning and not taking into

goals or non-complying with them) social, legal,

account various approaches to this or that category

political, economic, psychological and other goals;

in other sciences. Unfortunately, the issue of law

– the goal of the legislator and the legal norm;

efficiency has suffered greatly from such borrow-

– the goal of the legislator, the actual behavior

ing, and until legal scholars agree on a uniform
terminological apparatus for efficiency, we will not

of the right holders and the costs;

be able to move any further in the study of law effi-

– the goal of the legislator and the costs of

ciency. At the same time the understanding of effi-

achieving it;
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When the term ‛negative efficiency’ is used,

ciency in economy and in law is different in the for-

the meaning of ‛efficiency’ and ‛effect’ is often

eign doctrine [67, pp. 978–996; 74, pp. 471–482].
Efficiency is primarily an economic, financial

confused. The effect of legal regulation, operation

term and it explains the ratio between the costs and

of the law or legal norm is an actual result, it can

the result obtained, it can be either positive or zero.

be either positive (the situation has improved) or

This is why there is no negative efficiency. In legal

negative (the situation has worsened). The effect is

scientific publications, including the foreign ones,

measured by comparing the original and current

the category of the ‛efficient protectionof a partic-

status. For example, 200 offenses were committed,

ular right’ is used; the authors often come to the

then as a new legal norm was introduced, the num-

conclusion that for some reason the protection of

ber of the offenses reduced by half (100 – the posi-

right turns out to be defective, non-guaranteed,

tive effect), or the number of the offenses in-

inefficient [21, pp. 12–16; 63, pp. 85–97; 77,

creased twice (400 – negative effect). If the num-

pp. 365–383]. However, what is inefficient protec-

ber of the offenses remains 200 (the situation has

tion? This is the protection which is absent: if they

not changed), there is no effect at all.

write that the law does not efficiently protect cer-

Sometimes the positive effect of something is

tain subjects, then, in fact, the law does not protect

equated with its efficiency. For example, Law ‛On

them. For example, the European Court of Human

Drug Circulation’ defines efficiency as ‛the charac-

Rights noted that ‛it has repeatedly found viola-

teristic of the degree of the positive impact of the

tions of Articles 3 and 13 of the Convention related

drug on the course, duration or prevention of the

to inadequate conditions of confinement in the de-

disease, on rehabilitation, and on preservation,

tention facilities of the Russian Federation, inade-

prevention or termination of pregnancy’2.

quate conditions of transportation between deten-

However, from the above examples it follows

tion facilities and court buildings, and the lack of

that with the reduced number of offenses and with

an efficient domestic legal remedy for such com-

the positive impact on the course of disease, we

1

plaints’ . That is why there is no negative efficien-

cannot say anything about the ratio between this

cy, there is the absence of it (if we understand effi-

result and the spent costs (resources), i.e. efficiency.
For this reason, it would be more accurate to

ciency as achieving the desired result, efficacy).
Efficiency is calculated by dividing the re-

speak about the positive impact of something as a

sult obtained by the costs (the resources used for

positive effect, rather than about efficiency. The

getting this result). The very concept of efficiency

psychological dictionary, for example, says that
‛the drug efficiency can be determined by compar-

is not intended to explain the achievement of any

ing the patient’s behavior before and after taking

goals or desired results. Let us say that the investor

it’[44, p. 348], but if the patient gets worse after

received an income of 150,000 rubles (result);

taking the drug, we deal with a negative effect

made expenditures on the investment project of

(worse than it was initially), and not with any de-

100,000 rubles (costs). After comparing the costs

gree of efficiency.

and results, a positive effectiveness is obtained

At the same time, ‛good, positive conse-

(50,000 rubles), but its goal could have been dif-

quences, betterment, benefit’ is nothing but profit
[40, p. 558].

ferent– to get 30,000 rubles or 300,000 rubles of
income, for example.

2

On Drug Circulation (Art. 4): Federal Law of the Russian
Federation No. 61-FZ of April 12, 2010 (as amended on
26.07.2019). Collection of Legislative Acts of the Russian
Federation. 2010. No. 16. Art. 1815.

1

The ECHR Judgment in the case ‛Urazov v Russia’ of June
14, 2016 (Application No. 42147/05). Precedents of the European Court of Human Rights. 2017. No. 4(40).
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An activity is considered to be effective if the

In philosophy, profit is ‛a value-based concept
that reflects the positive meaning of objects and
phenomena in their correlation with the interests of
the subject (an individual or a collective one).
Along with the profit, the goal-oriented thinking
uses other value-based concepts, and namely:
‛success’ – achievement of the results close to the
programmed goal, and ‛efficiency’ – achieving the
results at the lowest cost. So, in a broader sense,

goal is achieved, and there can be different degrees
of effectiveness (as a percentage of the maximum
desired result). However, for recognizing the activity as efficient, it is necessary to spend the minimum possible resources. Let us say the desired
goal is to kill a fly sitting on the wall: if we shoot it
with a gun, our action will be 100% effective (the

something is considered to be profitable if: a) it
meets someone’s interests, b) it ensures the
achievement of goals (contributes to the success of
actions), and also c) at the lowest cost (contributes
to the efficiency of actions)’ [56, p. 663].
Thus, profit in a narrow sense and the positive
effect of an action or process actually coincide.
With this we see that in the general scientific
sense, the concepts of profit (positive effect), set
goal (desired result) and efficiency are differentiated.
The assessment of set goal achievement is related to another category – effectiveness. The normative regulation of the quality management contains definitions of effectiveness and efficiency:
effectiveness is the degree of implementation of

goal is fully achieved), but it will be inefficient (we
used excessive resources to achieve the goal). Or if
each of two employees who check the electric meter readings, visited 100 apartments, but one of
them did it in 2 workdays, and the second one in 3
workdays, then the effectiveness of both of them is
the same, and the efficiency (in terms of the time
spent to get the result) is obviously different:
‛...effectiveness makes it possible to clearly define
the main and secondary goals... and efficiency describes the ratio between the resources spent and
̓̓
the results achieved̓ ̕ [28, pp. 75–88].
Law Efficiency in the System of Other
Characteristics of Legal Impact

planned activities and achievement of planned results, and efficiency is the ratio between the
achieved result and the resources used1.
In this regard, Y. A. Tikhomirov noted the
following: ‛Effective regulation is the regulation
which provides for the achievement of the set political goals. And the regulation will be efficient if
these goals are achieved at the lowest possible cost
for all members of society. The type and scope of
the regulation that a country’s economy is able to
accept and that government agencies can efficiently implement, have got their limits. The regulation
not only brings some benefits, but also involves
certain costs̕ [54, p. 5].

All the above-mentioned general scientific
and interdisciplinary categories should be separated in the terminological apparatus of the theory
of law in order to prevent theoretical and methodological confusion.
For example, it is possible to raise the question about the existence of the effects of law, legal
regulation, legal norms in various spheres (political, economic, sociological, psychological, etc.).
These effects, legal impact can be either positive or
negative, with the status before and the status after
legal regulation being compared.
For example, S. I. Punchenko writes:
‛Negative social efficiency can be expressed in
increase of social violence and social conflict, increase in tension in relations between social groups
including ethnic groups. Negative efficiency can

1
GOST ISO 9000-2011. Interstate Standard. Quality Management Systems. Fundamentals and Vocabulary: put into
effect by the Order of the Federal Agency on Technical Regulation and Metrology No. 1574-st. of December 22, 2011
(Items 3.2.14 and 3.2.15).

208

Efficiency of Law in th e Termino logica l Appa ratus o f th e Th eory o f Law

be manifested in decrease of the economic devel-

To answer the question about whether any

opment indicators, in degradation of social mobili-

goal has been achieved via legal regulation, it

ty and solidarity, in reduction of the number of

would be most reasonable to use the category of

public associations and socially significant public

effectiveness of law, legal regulation, or a legal

events. It seems that the negative social efficiency

norm. When studying the law effectiveness, only

of legislation may result from its social inadequa-

the issues of goal achievement can be investigated.

cy, its inconsistency with the social structure of

However, it is difficult to calculate effectiveness

society, its development, and social needs. In my

since firstly, it is often not easy to understand the

opinion, negative social efficiency is primarily the

goal of adopting a legal norm, and secondly, even

result of outdated, irrational or unfair legal regula-

if the goal is formulated, evaluation of effective-

tion of public relations̕ [46, p. 63].

ness does not always appear a simple task. For ex-

Here we are talking about the negative effect

ample, Item 1 of Article 1 of Law ‛On Investment

of legal impact. Can we speak about negative effi-

Partnerships’ runs that ‛the purpose of this Federal

ciency in this regard? If efficiency is understood,

Law is to develop legal conditions for raising in-

in the broadest possible sense, as the ability to pro-

vestments in the Russian Federation economy and
for implementing investment projects on the basis

duce an effect (any consequence from a cause),

of the investment partnership agreement’2. These

then with the effect being negative the efficiency

agreements are subject to mandatory notarial depo-

will also be negative. However, the problem with

siting. During the entire period of this law opera-

legal doctrine, in our opinion, is that it tries to un-

tion (9 years), 61 investment partnership agree-

reasonably combine word ‛efficiency’ in its com-

ments were concluded (6 of them have been termi-

monly used sense of ‛any consequence of an action

nated by now) [17, pp. 651–671]. With such indi-

or a process̕, with the specific economic term ‛the

cators, can we say that legal conditions have been

ratio of the result and the resources’.

created to raise investment in our country’s econ-

Diagnosing a negative effect of a legal norm

omy, i.e. that the goal of the law has been achieved

impact gives grounds for its modification, cancel-

(partially or in full)? What is the effectiveness of

lation or invalidation. For example, according to

this law?

the approach of the Ministry for Economic Devel-

In the criminal law literature, there is a variety

opment of the Russian Federation, the ‛regulatory

of opinions on the effectiveness of the amended

guillotine’ is a tool for the large-scale revision and

Article 145.1 of the Criminal Code of the Russian

cancellation of regulatory acts that negatively af-

Federation which establishes liability for non-

fect the overall business climate and regulatory

payment of wages, pensions, scholarships, allow-

environment1.

ances, and other social benefits. The purpose of

When stating the positive effect of legal regu-

this legal norm is to protect the constitutional right

lation, one can use term profitability of law, legal

of citizens to receive the relevant payments. It is

regulation, legal norms (socially profitable, eco-

explained that, according to this new revision,

nomically profitable, politically profitable, etc.) to

criminal liability is now incurred for partial non-

indicate their positive impact on society in general,

payment during more than not two, as it used to be,

on individuals, on social relations.
2

On Investment Partnerships: Federal Law of the Russian
Federation No. 335-FZ of November 28, 2011 (as amended on
21.07.2014). Collection of Legislative Acts of the Russian
Federation. 2011. No. 49. Part 1. Art. 7013.

1

Available
at:
https://www.economy.gov.ru/material/directions/gosudarstvennoe_upravlenie.
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but three months, the subjective aspect gets a new
characteristic – ‛mercenary or other personal interest’ of the employer, the crime is transferred from
the category of grave crimes to the category of
medium gravity, ‛criminal liability is established
only for a fixed non-payment, i.e. for non-payment
of less than a half of the amount payable. One can
pay wages for any length of time or make social
payments in the amount of, for example, 51 % of
the amount due and not be subject to criminal liability. Both economically and legally it is more
profitable for the employer to ‛chronically underpay’ by paying an amount equal to one minimum
wage each month before the end of the second
month of delay̕ [43]. Thus, we see that the degree
of effectiveness, namely the degree of achieving
the goal (which is in the protection of right for receiving relevant payments) reduced after the introduction of changes, since the rights of the employees who do not receive a salary for less than
three months, or receive 51 %, or receive one minimum wage, turned to be unprotected.
However, criminologists note that even with
the previous version of Article 145.1 of the Criminal Code of the Russian Federation, the statistics
recorded a stable increase in the number of crimes
qualified as per Article 145.1 of the Criminal Code
of the Russian Federation. In particular, in 1999 (the
first year of Article 145.1 of the Criminal Code of
the Russian Federation being applied) there were
only 44 crimes registered in Russia, but by 2004
their number reached 1,724, and in 2009 exceeded
2000. However, only about 30 % of all cases were
sent to court, and guilty verdicts were rendered only
in 14 % of cases’. Thus, the effectiveness of Article
145.1 of the Criminal Code of the Russian Federation had been low (with regard to the employees’
rights protection) even before the corresponding
changes were introduced to it in 2010.
It is obvious that efficiency is most often
equated with effectiveness. But here it is important
to feel the shades of meanings of the words
‛efficiency̕ and ‛efficient’. Efficient is allowing for
achieving the desired result, effect, while efficiency
is an indicator showing the ratio between the results and the resources. For example, G. A. Gadzhiev describes the following constitutional and legal principles: legal certainty, stability of civil
turnover, fair trial, efficient legal protection
[8, pp. 63–71]. With this in mind, efficient law (the

law leading to the desired result (goal) coincides
with the law effectiveness. However, in the legal
literature we see a constant confusion of ‛efficient’
with ‛efficiency’, so in our opinion, they need to be
separated terminologically.
Such a coincidence of concepts is also found
in foreign scientific sources. In particular, the author of the article about inefficiency of law covering women rights protection in Ethiopia writes:
‛Abuses of women rights continued to persist; perpetrators remained unpunished or punished with
fines or quiet few years of imprisonment for gross
violations of women's rights. Particularly, the situation of domestic violence including intimate partner violence, as some scholars rightly put it, is
beyond the expectation of the 21st century’
[68, p. 43].
Another example. It is proposed to establish
the principle of mixed guilt in criminal law, since it
will help to increase the efficiency of law by providing victims with a stimulus to take precautions
against crime, i.e. to achieve the main goal, which
is bringing down the rate of crime against the person [71, pp. 1181–1229].
The effectiveness of law is largely determined
by the quality of regulatory material. The fewer
substantive and technical-legal defects are contained in the rules of law, the higher the ability of
these rules to achieve the planned result is. For
example, A. A. Vishnevskiy points to the normative legal defect of legal uncertainty in Article
431.2 of the Civil Code of the Russian Federation,
which sets the rules of assurances of circumstances. In particular, the author writes that the content of the article does not allow us to understand,
‛the provision of which particular false assurances
can imply liability – any of those that are relevant
to the contract or only the ones that the other party
relied on?̕ In this sense, the text of the article is
inconsistent, ‛there is necessary a clear specification of false information that can be viewed as the
grounds for claiming the compensation of damage’
[6, p. 181]. In addition, the article provides an extremely wide range of circumstances for which any
assurances can be given, which leadsto wide possibilities for abusing the right to claim for damages
‛on the basis of allegedly unreliable assurances of
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Knowingly False Information into the Unified Automated System for Technical Inspection of Vehicles̕), states that the purpose of this law is to
strengthen the liability of all participants of the
vehicle technical inspection procedure1. With this
definition of the goal, it is very difficult to assess
the effectiveness or efficiency of legal impact. After all, when a new element of offense is introduced or the sanctions for the existing elements of
offense are tightened, we can always note that the
goal has been achieved (liability has been strengthened). Probably, the goal of such a rule is associated with ensuring road traffic safety, reducing
road traffic incidents and accidents caused by
poor-quality technical inspection of vehicles. Only
in this case we can assess the expediency of adopting this law.
In another draft law which introduces fines
imposed on the educational organization for breaking the obligations to employ a special-admission
graduate who was educated pursuant to the request
of the educational organization, the legislator has
formulated the goal of the regulation as follows:
‛filling the gap in the legal regulation of relations
arising from the breach of the obligation to employ
the citizen imposed on the educational organization
which requested for the citizen’s special admission
and training in compliance with the higher educa-

circumstances’ [6, p. 182]. As a result, the goal of
this article, which is the ‛restoration the infringed
civil interest in a situation where the contract is not
about what the parties (or one of the parties) have
agreed on’, is not achieved.
The effectiveness of law is also influenced by
other factors, in particular, the activities of law
enforcement bodies. As it was aptly noted, ‛a criminal law prohibition that is not secured by law enforcement capabilities can join the ranks of ‛dead
criminal law norms’̕ [42, p. 13]. The degree of legal awareness, legal culture and legal psychology
of the legal norms addressees also has a great influence on achieving the desired results of legal
impact.
It is important to note that efficiency and effectiveness of law are also distinguished in foreign
legal systems [69, pp. 5–66; 73, pp. 237–253; 76,
pp. 371–393].
The question of the legal regulation effectiveness is always the question of the reasons and factors for low effectiveness and low degree of the
goal achievement (defects in legal norms, problems of law enforcement, etc.), but it is also important to understand whether the legal impact goal is
correctly set.
The aspects of goal setting (who, why, and
how sets goals and what they should correspond
to) should be studied within the framework of such
a phenomenon as the legal regulation expediency.
Y. A. Tikhomirov was right to note that the ‛goalsetting is the initial point, a kind of the start for
legal regulation,... which is also associated with
forecasting the results of legal impact on social
relations̕ [53, p. 4].
However, in our opinion, in most cases, the
legislator does not bother with indicating the real
public goal pursued by the proposed or adopted
legal norm.
For example, the explanatory note to draft
Federal Law ‛On Introducing Amendments to the
Criminal Code of the Russian Federation and the
Criminal Procedure Code of the Russian Federation’, which, among other things, establishes a new
element of offense (Article 264.2. ‛Recording of

tion programs with financing from the federal
budget, the budgets of the Russian Federation constituent entities, the local budgets’2. In fact, when
this law comes into force, the goal will already be
achieved: the legal gap (legal and technical defect)
will be eliminated; but will the number of unemployed special-admission graduates reduce?
1

Draft Federal Law ‛On Introducing Amendments to the
Criminal Code of the Russian Federation and the Criminal
Procedure Code of the Russian Federation’ (prepared by the
Ministry of Economic Development of the Russian Federation) (has not been introduced to the State Duma of the Federal Assembly of the Russian Federation, the text presented as of
23.08.2017). Available at: http://regulation.gov.ru .
2
Draft Federal Law ‛On Introducing Amendments to Article
71.1 of Federal Law ‛On Education in the Russian Federation’
(prepared by the Ministry of Education and Science of the
Russian Federation, Draft ID 02/04/08-19/00093757) (has not
been introduced to the State Duma of the Federal Assembly of
the Russian Federation, the text presented as of 05.08.2019).
Ibid.
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with costs) [57, p. 47]. However, science can also

In our opinion, in explanatory notes to draft

offer a different approach.

laws and when assessing the regulatory impact, it

The balance between effectiveness and effi-

is necessary to indicate not only the specific legal

ciency is called optimality, which is achieving the

goal but also the social goal of legal norms.
At the same time, a legal regulation or a legal

maximum result with minimal resources. In some

norm may have several goals (desired results),

of the sources, optimality is called one of the con-

such as reducing social conflicts, increasing eco-

ditions of legal norms efficiency (along with the

nomic labor productivity, and ensuring the maxi-

economic feasibility) [30, p. 31]. Other sources

mum measure of freedom with minimal restric-

identify law efficiency with law optimality. In our

tions.

opinion, this is largely due to the fact that in Rus-

While the efficiency of law, legal regulation

sian the word ‛optimal’ is one of the synonyms for

and legal norms should, first of all, show the ratio

the word ‛efficient’ (defined as ‛optimal; allowing

of the legal result obtained and the resources spent

for achieving the desired result with minimal costs

for obtaining it, wherein the resources are not only

and minimal undesirable effects’2).

financial and material, but also organizational, ma-

A. S. Pashkov, L. S. Yavich described law ef-

nagerial, technical, technological, technical-legal,

ficiency as legal formalization of the optimal be-

etc. For example, restaurant keepers complain

havior [41, p. 41]. Let us emphasize that

about excessive legal resources aimed at protecting

N. V. Varlamova believes that ‛the legal regulation

consumer rights: ‛Here is just a list of registers that

can be viewed as efficient if it provides for maxi-

have to be in the kitchen for keeping the consumer

mum guarantees of rights and freedoms with mi-

safe: a register of pustular diseases, a register of

nimal restrictions’ [5, p. 217]. However, the prob-

bactericidal lamps, a register of changing the fry-

lem of receiving maximum results at minimal re-

ing oil, a quality control register which should con-

sources is not so much the question of efficiency as

tain the information on all the checked dishes and

of optimality. Optimality is related to the degrees

their ratings! Each register records must be made

of efficiency and intended to reduce the use of re-

1

every day!’ [52] . Let us assume that these regula-

sources so that this does not provide lower results,

tory requirements are effective, the consumers’

since uncontrolled cost reduction can lead to nulli-

rights are protected, but this actual result could

fication of the result itself. Optimal legal regulation

have been achieved with much fewer resources

is the best balance between the costs and the re-

(including the filled in registers). Thus, we can

sults achieved.

conclude that although these legal norms are effec-

It should also be noted that it is proposed to

tive, but excessive legal resources have been spent

understand law efficiency ‛as the ratio between

to achieve such results.

effectiveness and optimality, i.e. the law will be

For compromising the understanding of law

effective if the optimal result is achieved, which is

efficiency as the ratio between the purpose and the

equal to the goal set for this law’ [31, p. 155].

result and the understanding of law efficiency as

However, the optimal result is not the ideal goal

the ratio between the results and the costs, it is

(the desired effect), but the best result with regard

proposed to use the concept of efficiency in a static

to the goals set under given conditions. And after

sense (as the achievement of goals, coincides with

the final goal is reached, it is necessary to assess

effectiveness) and in a dynamic sense (coincides

the costs in order to qualify legal regulation as effective: there is a chance that the costs of getting

1

Soviet laws that survived to 2020: Bachelor tax and instruction on fighting the flies. Komsomolskaya Pravda. 2020. February 19–26.

2
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Available at: https://ru.wiktionary.org/wiki/efficient.
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using oil wells on Red Square, and since it is unlikely that anyone will do it there (first of all, due
to the absence of oil!), the established norm, as
already mentioned above, will be 100% efficient’
[60]. It is obvious that the author writes about the
implementation of the legal norm (its full observance), but another question is to what extent the
norm is expedient, and the third question will be to
what extent it is effective with regard to the ratio between the result and the costs. It may be that to ensure compliance with this prohibition, the competent
authorities have to regularly control, monitor, inspect
and perform suchlike activities which require financial, organizational, and time expenditures.
When evaluating the implementability of prohibiting legal norms, the following rule should be
taken into account: ‛the infrequent application of
certain norms on ... liability ... cannot reliably confirm the absence of the elements of offenses contained in them ... but rather may be conditioned by
the problems of detecting illegal actions (failures
to act) that constitute elements... of the offense,
and in the course of the court proceedings on such
cases’ [51].
At the same time, legal science does not actually have a mechanism for evaluating the implementation of enabling and binding legal norms. For
example, according to para. 2 of Item 2 of Article
435 of the Civil Code of the Russian Federation, if
the notice of the offer withdrawal was received
earlier or simultaneously with the offer itself, the
offer is considered not received. Here we have a
binding legal norm: the addressee of the offer must
consider such an offer not received. For the entire
25-year history of Part One of the Civil Code, the
courts have used this rule only once, and moreover,
the court of cassation concluded that it was not
applicable for the case2. The same situation is with
para. 2 of Item 1 of Article 233 of the Civil Code
which established the duty of a person who conductedexcavation works or search for valuables
without the consent of the owner of the land or

the achieved result are so great that any efficiency
is out of question.
Optimality of legal regulation is also related
to the ‛benefit-risk’ model [70, pp. 407–420]. For
example, if for eliminating the risks of infringing
the consumer’s right for safety in a cafe it is necessary and sufficient for the entrepreneur to perform
two mandatory actions, then this particular legal
regulation should be considered optimal. With this,
the same result can be obtained when the entrepreneur performs three, four or five mandatory actions, but it will not be optimal; here we see three
different degrees of efficiency (from the highest
(two mandatory requirements) to the lowest (five
mandatory requirements). At the same time, the
result of legal regulation is achieved in all cases.
The theory of law also needs an independent,
different from efficiency concept of implementation of law, legal regulation and legal norms,
which would help to answer the question why a
legal provision is not implemented (not observed,
not enforced, not used). At the same time, various
levels of the legal norm implementation can be
identified: from complete non-implementation to
full implementation. The task of this legal category
study is to find the reasons for non-implementation
or partial implementation of law and offer ways to
eliminate them. For example, experts mention that
the legal requirement to build schools facing the
southern, south-eastern and eastern sides of the
horizon is not implemented due to the objective
lack of such non-occupied locations, especially in
the cities with high-density building planning
[52]1. However, this is not a question of ratio between the resources used and the results obtained
(built or not built schools).
At the same time, the degree of law implementation will depend on the type of the legal
norm. For example, if the prohibiting legal norms
are fully followed, such norms will be fully implemented, but their efficiency can only be assessed through the resources spent on maintaining
such a prohibition. Yu. I. Shchupletsova gives an
example as follows: ‛...it is possible to prohibit

2

Resolutions of the Federal Commercial Court of the Far
Eastern Federal District No. F03-А51/06-1/2069 of June 20,
2006, of June 13, 2006 in case No. A51-8226/2005-23-151.

1

Soviet laws that survived to 2020: Bachelor tax and instruction on fighting the flies.
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other property and found a buried treasure to transfer it to the owner of the land or other property
where the treasure was discovered. There is no
mention of this legal norm in law enforcement
practice.
Thus, we are not aware of a single case of applying these rules of law. We can conclude that
these rules of law are practically not used, the degree of their implementation is low and approach-

ratio between the goals set by the state and the degree of their achievement; social efficiency as a
means of satisfying social interests; political efficiency as an instrument of implementing the state
policy; about behavioral efficiency as the regulator
of human activity and behavior; psychological efficiency as the significance and recognition of law
in the inner world of an individual, personal loyalty to law and its principles, solidarity with the law.

ing zero. But how to evaluate this nonimplementation? Are these rules unnecessary?

In accordance with the functions of law, the author
also identifies regulatory (successful and dynamic
regulation of public life by law), protective (effective prevention of socially harmful behavior), educational (influence of law on the formation of the
personality) and value-based efficiency of law
[15, pp. 102–104].
In other words, the law is, for example, socially effective if it satisfies social interests, psychologically effective – if the inner world of the individual recognizes the law, politically effective – if
the law implements the state policy, regulatory
effective – if it regulates social relations, and protectively effective – if it prevents socially harmful
behavior, etc.
However, with this approach, law efficiency

Synergic Approach to Law Efficiency
Can the theory of law develop its own uniform approach to efficiency, different from that
developed in economics? It may be possible, but
for the moment this task is far from being resolved.
Narrowing law efficiency down to no more
than ‛economism’ is also actively criticized in the
foreign doctrine [69, pp. 5–66]. The analysis of the
law efficiency is often performed within the
framework of studying the impact of economics on
law and the doctrine of the economic analysis of
law [64, pp. 171–187; 65, pp. 221–249; 72,
pp. 1461–1501; 75, pp. 393–417].
So far, we see that in legal studies the commonly used meaning of the word ‛efficiency’ as
the quality of being ‛ effective, giving effect’ [40,
p. 914] is often confused with the specific economic meaning of the ratio between the result obtained
and the costs incurred.
In recent scientific research, law efficiency

absorbs almost all other legal categories: the essence and nature of law, the content of law, the
functions of law, the operation of law, the mechanism of legal regulation, legal consciousness, legal
psychology, etc.
For example, S. A. Zhinkin believes that ‛the
psychological efficiency of law implies the recognition of law by collective consciousness, the psychological readiness of people to appeal to law to
solve their life problems. It is also determined by
the emotions that citizens feel when they are appealing particularly to law and its system of tools,
and to what extent they feel psychological satisfaction from such appealing and its results’ [15, pp.
103–104]. However, in the theory of law, emotional experience, mood, and other mental processes
that reflect a person’s subjective attitude to law are

has been regarded as the ability of law to achieve
something (maximum personal freedom, absence
of social conflicts, strengthening of legal fundamentals, etc.).
At the same time, numerous types of legal efficiency are grouped out. In particular,
S. A. Zhinkin writes about: spiritual and cultural
efficiency ‛as the implementation of the role and
purpose of law in a specific spiritual-historical and
cultural-historical context’; axiological efficiency
as the reflection and protection of fundamental
values by law; efficiency of positive law as the

understood as legal psychology, but not the psychological efficiency of law.
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The author further states that ‛the protective
cially harmful behavior, efficient imposition and

optimal but the actual result does not occur, then
the norm is ineffective and thereby also inefficient.
In addition, the terminological apparatus of

execution of punishments, and achieving the goals

the theory of law is constantly improving through

of the penal policy’ [15, p. 104]. However, if we

the introduction of new terms and categories that

turn to the concept of the protective function of

are related to the efficiency of law.

law, we will see that it is understood as the orienta-

In particular, the Rules for Assessing the Regulatory Impact of Draft Legal Acts1 have been in
force in Russia since 2012. How is the category of
‛law efficiency’ connected with the category of the
‛regulatory impact of the legal norm (normative
legal acts)’? The Rules for Assessing the Regulatory Impact do not mention possible efficiency of the
legal regulation and do not assess it. Moreover, it
is indicated that the Summary report on the draft
act having a high regulatory impact should contain
‛the description of the problem to be solved by the
proposed method of regulation, the evaluation of
adverse effects arising from the problem’ (sub-item
b) of Item 15 of the Rules), as well as ‛the description of methods for monitoring the efficiency of
the chosen method of achieving the regulation
goal’ (sub-item n) of Item 15 of the Rules). How-

efficiency of law is an effective prevention of so-

tion of law towards the protection of positive relations and elimination of relations which are harmful for the society, including the suppression and
prevention of illegal behavior [58, p. 220]. Thus,
the protective efficiency of law and the protective
function of law coincide in their content.
If we speak about the law efficiency as its
ability to achieve the maximum measure of human
freedom or to ensure the recognition of rights and
freedoms as the highest value, or to provide for
compliance with the rules of the positive law or the
implementation of the goals contained in law, then
what shall we mean by the essence and content of
law as independent categories?
In general, a synergic approach to law efficiency can be acceptable only if it does not involve

ever, what is meant here is not the negative effect
of legal impact, but the negative effect of the existing problem. We see the legal impact expediency
in removing such effects. The efficiency of the method of achieving the goal is evaluated only in case
the risks of solving the problem by the proposed
regulation method as well as the risks of negative
consequences (sub-item m) of Item 15 of the
Rules) are identified. Obviously, the legislator understands the efficiency of the method used for
achieving the goal neither as the efficiency of law
expressed in the achievement of this goal nor as
the costs of achieving it.
In our opinion, the regulatory impact assessment is aimed at preventing the negative effects of
legal impact: ‛it should play a key role in preventing

the absorption of all other science-forming concepts of the theory of law by law efficiency.
In the scientific doctrine, there are also attempts to include a set of other concepts (optimality, expediency, effectiveness) into the concept of
efficiency. For example, A. S. Pashkov and
L. S. Yavich wrote that ‛a legal norm is socially
effective if it meets the objective needs of progressive development of the society, while providing
for the optimal behavior that is required to achieve
a scientifically justified goal and actually delivers
the real result that corresponds to this goal’ [41,
p. 40]. But to what extent such a collective concept
of efficiency is necessary? If a norm is not expedient (does not correspond to the objective needs),
there is no sense in investigating and evaluating its
optimality and effectiveness. In this case, we have
to conclude that the legal norm is not expedient;
surely, we can also note that it is ineffective, but
what for? If a legal norm is both expedient and

1

Rules for Assessing the Regulatory Impact of Draft Legal
Acts and Draft Resolutions of the Eurasian Economic Commission by the Federal Executive Bodies: Order of the Government of the Russian Federation No. 1318 of December 17,
2012 (as amended on 02.03.2019). Collection of Legislative
Acts of the Russian Federation. 2012. No. 52. Art. 7491.
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the emergence of norms in our legislation that negatively affect the interests of individuals and
business entities’ [49, p. 17]. And for such an assessment, it is necessary, first of all, to set goals for
the legal impact: ‛The goal setting is not sufficiently represented in laws. A simple assessment of the
regulatory impact is often impossible. If any positive result is achieved, it is not clear whether it was
due to the law or in spite of it. This situation provides for the expediency of introducing strict rules
of goal setting and efficiency into the methodological fundamentals of the law-making process’[61,
p. 16]. It is noteworthy that here the processes of
goal setting and law efficiency differ.
Perhaps, the legislator does not see the point
in evaluating the potential efficiency of a legal act
since, according to the domestic legal tradition, the
efficiency of legal regulation can be determined

improving the efficiency of law? If the law efficiency is understood as the ratio between results
and costs, then the answer to this question
should be yes. Here is how the reasons for deregulation are explained: ‛the observation of mandatory requirements has ceased to achieve its
main goal, which is improvement of the quality
of goods, works and services, improvement of
the quality of life and protection of citizens. On
the contrary, compliance with the requirements
resulted in unreasonable cost increase and, consequently, in a rise in the cost of goods, works
and services. As a result, the countries which
faced this problem were forced to start legislative work to eliminate outdated, duplicative and
clearly burdensome regulations’ [50, p. 37]. Obviously, if the businesses’ expenses for ensuring
the quality of goods, works, and services (the
actual result) decrease, the efficiency of legal
regulation will accordingly increase (the maximum desired result at the minimum cost). As
E. P. Gubin was right to note, ‛deregulation is an
activity aimed at improving relations with the
use of the market economy potential; the abolition of certain methods and tools of market regu-

only after the act has come into effect.
This raises the question of the correlation between the assessment of legal regulation efficiency
and assessment of the actual legal impact.
‘When applying the assessment of the actual
impact of a regulatory act that is currently in effect,
there are collected proposals from experts and entrepreneurs with justification of redundant regulation, or information about the costs of regulatory
requirements being fulfilled. It is important to note
that not the legal form of the social relations regulation should be assessed, but the very economic
mechanisms and the forecast of the socioeconomic consequences of applying the legal
norms’ [11, p. 19]. In this sense, the assessment of
the actual impact of a legal act is close to the assessment of its efficiency as the ratio of results and

lation should be accompanied by the necessary
calculations of the resulting consequences’
[9, p. 37].
The ‛regulatory guillotine’, which is also one
of the new concepts in the theory of law, is a type
of legal deregulation.
The goals and of the program ‛Control and
Supervision Activities Reform’ are to systematize
and reduce the number of mandatory requirements
and update them, to combat the duplication of legal
requirements and their redundancy, to eliminate
inefficient mandatory requirements, and to introduce a rule for accepting new mandatory requirements only after cancelling of two outdated ones
(1 in 2 out)1. The goals of the regulatory guillotine

costs.
Legal deregulation, a new term for the
theory of law, also requires assessment of its
comparability with law efficiency and legal
regulation. Legal deregulation should be understood as reducing the mandatory requirements,
expanding the possibilities of contractual regulation by downsizing the ‛law-based’ regulation,
and replacing mandatory rules with the dispositive ones. Is such deregulation a condition for

1
Passport of the Priority Program ‛Reform of Control and
Supervision Activities’ (Annex to the Protocol of the Presidium of the Presidential Council for Strategic Development and
Priority Projects No. 12 of December 21, 2016 (as amended on
30.05.2017). Available at: http://control-nadzor.rf.
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are associated with invalidating (or cancelling) of

matically results in the improvement of the eco-

outdated, redundant, obsolete, contradicting each

nomic indicators of raising investments and in-

other, corruption-prone legal norms, many of

creasing profits for companies’ [11, p. 18].
In our view, in this understanding the

which often cause confusion among their addres-

‛regulatory guillotine’ gravitates more towards the

sees.

concept of the legal regulation optimization and to

The ‛regulatory guillotine’ is often used in the

some other characteristics of legal impact.

same concept row as law efficiency and legal im-

The particular task of the ‛regulatory guillo-

pact [35, pp. 20-36], it is often called a type of the

tine’ is in the optimization of the legal regulation,

regulatory impact assessment [26, pp. 16-19].
This concept was introduced into legal circu-

i.e. in keeping (or increasing) the efficiency of le-

lation by Dmitry Medvedev, the then-Prime Minis-

gal regulation while increasing its efficiency (re-

ter of the Russian Federation, at the Gaidar Eco-

ducing the costs of obtaining the same result): ‛the

nomic Forum held at the beginning of 2019. Med-

goal of implementing the ‛regulatory guillotine’

vedev explained that ‛All those previously existing

mechanism: the development of a modern, effec-

provisions of acts that contain mandatory require-

tive regulatory system which is adequate with the

ments and will not be specifically approved or

requirements of time and technological develop-

changed, automatically lose their force’, and this

ment, in a particular sphere of social relations, on

mechanism should result in an economic break-

the basis of identifying the most meaningful public

1

through . This mechanism should also be accom-

risks and reducing them to an acceptable level, in-

panied by an appropriate system of state control

cluding by selecting appropriate ways to influence

and supervision, so that a reduction in the number

risks and establishing such mandatory require-

of regulatory legal acts does not lead to a loss of

ments that most affect the prevention of negative

the consumer safety level protected by law.

consequences of these risks implementation’2.

The mechanism of the ‛regulatory guillotine’

The general mechanism of the ‛regulatory

covers a variety of indicators and its main idea is

guillotine’ is as follows: ‛each norm or administra-

‛in the ability to quickly review and cancel a sig-

tive procedure passes through simple filters com-

nificantly large number of normative acts based on

bined in a checklist with questions: ‛Is it legal? Is it

the results of their filtering, for identifying the

necessary for the society? Is it favorable for busi-

rules that contradict the law (or each other), as well

ness? Are payments and norms necessary and rea-

as identifying economically inefficient, non-

sonable when implementing the norm?’ [10, p. 12].

operating, inexpedient rules which when imple-

As we can see, the ‛regulatory guillotine’ is de-

mented do not provide positive results or entail

signed to answer questions about legal norms ex-

significant, unreasonable costs associated with the

pediency, positive effect, profit and cost.
Thus, the ‛regulatory guillotine’ is related not

prevention of significant risks’ [1].
The ‛regulatory guillotine’ and the efficiency

so much to the concept of law efficiency being the

of law as a ratio between results and costs are

ratio between costs and results as to the search for

linked in the following quite understandable way:

the optimal legal regulation that would ensure the

‛reducing the cost of the expenditures of the state

‛risk-profit’ balance, goal setting, expediency of

budget and business’s expenses on the implemen-

legal acts.

tation of excessive regulatory requirements auto2

Procedure of Executing the Action Plan (‘Roadmap’) for
Implementation of the Regulatory Guillotine Mechanism.
Available at: http://knd.ac.gov.ru (accessed 16.07.2019).

1

Available at: https://www.rbc.ru/economics/09/03/2020/
5e661eb19a794773fdccdb56 .
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Legal studies demonstrate indiscriminate use
of the concept of efficiency, from its broad sense
(as a consequence from any reason, as an effect of
activity) to a narrow-economic sense (the ratio between results and costs), which turns into a confusion of the philosophical and branch-specific understanding of efficiency.
If we remain in the economic matrix of under-

Conclusions
The problem of searching for a single definition of the efficiency of law is primarily associated
with the variety of ideas of law, with different approaches to understanding law.
In particular, law efficiency in Kelsen’s positivism is the compliance of the right holders’ behavior with the behavioral model enshrined in the
legal norm; in Soviet positivism, it is the compliance of the actual behavior of right holders with
the social goal set for the legal norm; in extreme
legalism it is the reasonableness, appropriateness
of the law and its ability to reflect the real social
relationships; in the activity-based approach to the
law it is the efficiency of law enforcement; in the
libertarian theory of law, it is ensuring the maximum possible freedom of an individual in the society with minimal restrictions; in legal pluralism,
the efficiency of law is a multi-faceted and multiple-aspect concept that requires the distinction of
political, economic, social, spiritual, educational,
psychological, and other efficiencies.
In the light of the broad pluralistic understanding of legal efficiency, there arises a question
about the existence of specific legal efficiency,
which is understood as the compliance of the behavior of the legal norms addresses with the requirements of such norms (the coincidence of the
desired and the actual behavior). With this approach to the juridical efficiency of law, it merges
with the forms of the law implementation (compliance, execution and use) and does not have its
own content.
The only word that is common for all scientific
concepts of law efficiency (which are dozens in
number) is ‛compliance’, but researchers differ in
understanding of compliance of what with what is
meant: socially significant goals of legal norms, the
legislator’s goals, the actual behavior of the addressees of the norms, the desired behavior of the addressees of the norms, the results of legal impact,
cost of legal regulation and etc. With such doctrinal
dissonance and inconsistency, the efficiency of law
should be classified as one of the least understandable legal phenomena in the theory of law.

standing efficiency as the ratio of actual results of
legal impact and the costs (resources) spent on this
result (with this, the costs being financial, organizational, managerial, legal- technical and others),
then it is necessary to strictly distinguish efficiency
from related and close categories – effect, profit,
effectiveness, optimality, expediency, which are
definitely different in the economic science. At the
same time, it is necessary to distinguish between
the efficiency of law and its implementation (compliance, execution and use).
In our opinion, as of today, the application of
the synergic approach to the law efficiency category cannot be considered successful and appropriate, since it actually leads to the absorption of almost all other basic categories of the theory of law
(the essence, content, goals, tasks, functions of
law, legal culture, legal psychology, legal consciousness, etc.) by the law efficiency.
Doctrinal attempts to include (in whole or in
part) such categories as the law effectiveness, expediency, profitability, optimality, effect into the
law efficiency do not have so far sufficient evidence of the reasonableness of such inclusion.
Efficiency of law should also find its place
in the concept rows of such relatively new legal
categories as: regulatory legal impact, actual legal
impact, deregulation, ‛regulatory guillotine’. Surely, their correlation will depend on the approach to
understanding law efficiency. At present, their correlation can be preliminary determined only when
law efficiency is understood as a ratio between
results and costs, or when law efficiency and law
effectiveness (achieving the goal of legal impact)
are viewed as identical concepts.
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Introduction: the theory of legal duality originated from works of ancient Roman jurists.
Since the Digest of Justinian appeared, the law has traditionally been divided into public and
private by numerous generations of Ulpian’s followers. However, modern interpretation of legal duality and the related categories sometimes differs from that of ancient jurists, which can
indicate either distortion of the original meaning or its complete loss. This fact brings about the
necessity to recover the original content of the concepts. One of the most effective ways to solve
such problems is the verification method, that is comparison of messages with the given etalon
parameters. Widely used in the theory of communication, this method can be equally applied in
legal science. In the present study, in order to reveal discrepancies in the interpretations, the
text of the Digest of Justinian, used as an etalon, will be compared to the understanding of legal
duality by modern lawyers. Purpose: to determine the true meaning of the concepts of public
law, private law, civil law and jus civile through comparing modern interpretation of these categories with that they had in ancient, mostly Roman, law. Results: the study has revealed a significant number of major discrepancies between the modern theory of legal duality and the
meanings initially carried by its categories. Distortions were revealed in the understanding of
all the key concepts: public law, private law, civil law, and jus civile; jus naturale legal consciousness was found to be replaced with legal consciousness of another type. Conclusions:
public law of Ancient Rome in its original meaning has no equals in any modern law, including
Russian jurisprudence. According to the famous Russian jurist I. M. Pokrovsky, ancient Roman
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public law is law created by the god; it could be characterized as a phenomenon of transcendental origin (with Rome, Roman community being perceived as the gods). Thus, through the
prism of the Digest, all the modern written law is just private law, or, more specifically, jus civile, and there is no reasonable ground to name it public, let alone associate it with the
Ulpian’s criterion.
Keywords: public and private law; jus civile; Ulpian’s criterion; Digest of Justinian; civil law
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Введение: Теория правового дуализма берет свое начало в работах древнеримских
юристов, и со времен Дигест Юстиниана бесчисленные поколения последователей
Ульпиана привычно делят право на публичное и частное. Вместе с тем современные
представления о правовом дуализме и содержательная часть используемых при этом
категорий зачастую не совпадают со значениями одноименных терминов античных
юристов, что указывает на искажение или полную утрату изначально заложенных
смыслов. Это обстоятельство диктует необходимость восстановления «первоначального информационного сигнала». Одним из действенных приемов, направленных на решение подобных задач, является способ верификации – сопоставления сообщений с заданными, эталонными параметрами. Широко используемый в теории связи, этот метод
применим и в правоведении. В настоящем исследовании в качестве эталона – «начального информационного сигнала» – используется текст Дигест Юстиниана, содержание
которых будет проецироваться на современные представления юристов о дуализме права, в целях обнаружения смысловых отклонений. Цель: уяснение истинного смысла терминов «публичное», «частное», «гражданское» и «цивильное» право путем сопоставления современных представлений об этих категориях с начальными значениями древнего,
преимущественно римского, права. Результаты: выявлено множество критических отклонений современной теории правового дуализма от изначально заложенных смыслов.
Искажения, вплоть до замены существовавшего (юс натуралистического) типа правопонимания, выявлены во всех содержательных конструкциях ключевых понятий: «публичное», «частное», «цивильное», «гражданское» и собственно «право». Выводы: публичное право Древнего Рима, в его истинном значении, не имеет своего аналога в совре227
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менной, в том числе и российской, юриспруденции. Это «божеское право» (по определению И. М. Покровского) или отношения сверхъестественного начала (Рим, римская община – боги). Поэтому все наше «писаное» право является, по определению Дигест, частным, а точнее – цивильным, и называть его отдельные части словом «публичное», да
еще и со ссылкой на критерий Ульпиана, совершенно необоснованно.
Ключевые слова: публичное и частное право; цивильное право; критерий Ульпиана;
Дигесты Юстиниана; гражданское право; цивилистика

continued the tradition of dividing law into the two

Introduction

components. These are such countries as Germany,

Jurists have been dividing law into public and

Italy, Russia, Portugal, France, and many others.

private since ancient Roman times. This wording

Based on the ideas of the duality conception, the

appears to be more correct than the widely accepted opinion that the Roman jurist Ulpian was

whole schools and philosophical teachings have

first to separate these two categories in his works

appeared in Europe. One of the schools stands out
– the German Historical School, whose representa-

(late 2nd – early 3rd centuries AD) [16, p. 59].

tives were called Pandectists (after the Greek syn-

In fact, the division of law into public and pri-

onym for Roman Digest).

vate had been known long before Ulpian. It was
mentioned in the acts of Numa Pompilius (753–

Being devotees of the most developed an-

672 BC) and in the Law of the Twelve Tables

cient legal system, the Pandectists did not limit

(451–450 BC), which preceded the Digest (for fur-

themselves to just studying it; they went much

ther information refer to [13, p. 13]). Given these

further in both theory and practical application of

facts, it would be reasonable to assume that Ulpian

ancient regulations, which resulted in the creation

was not the author of the classification but the one

of the major source of German private law.

who suggested or just presented the basis for it in

Moreover, they developed the principle of creat-

one of his works (Institutes, Book I).

ing a code of law called the pandect system, as

It must be noted that not all Russian research-

well as a range of crucial categories and institu-

ers share this point of view. There are other opi-

tions of modern law such as the civil transaction,

nions. For example, prof. M. N. Kuznetsov thinks

contract, liability, etc.

that the classification appeared significantly later

Unlike European countries, Russia has not

than Ulpian’s time, after the breakdown of the

always recognized practical value or theoretical

Roman Empire: ‘Today it is a common mistake to

validity of the legal duality concept. In his well-

believe that the tradition to divide law into private

known letter to D. I. Kursky, V. I. Lenin wrote:

and public dates back to the Roman law. The latest

‘Do not give in to the People's Commissariat for

studies, however, show that the division took place

Foreign Affairs that ex officio insists on the ad-

several years after the breakdown of the Roman

justment to Europe, but fight this line, develop new

Empire’ [14, p. 236].

civil law, a new one in relation to private contracts,

Nevertheless, since the time Ulpian wrote

etc. We do not accept anything private; all areas of

down his famous criterion mentioned in 533 AD

economy are public for us but never private. The

on the first pages of the Digest of Justinian, the

only capitalism we accept is state capitalism and

public – private classification of law has been sur-

the state is us as has been stated above. So, our

rounded with a great number of opinions, attitudes

goal is to extend government intervention into pri-

and comments. Many countries belonging to the

vate legal relations; extend the right of the state

so-called Romano-Germanic legal family have

to cancel private contracts, apply not corpus juris
228
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romani to civil legal relations but our revolutionary

fessors wrote articles in German on the influence

legal consciousness’ [15, p. 398].

of Greek philosophy on Roman jurists1 (see, for

After that for over 70 years the theory of divi-

example, [48]). All these facts provide evidence

sion of law into public and private was mentioned

that in the pre-revolutionary period the ideas of

very rarely; and if it was – only to be criticized as

legal duality had significant theoretical and materi-

being a bourgeois theory without any scientific

al scientific base in Russia.

background. It was a common attitude in the So-

After the breakup of the Soviet Union in
1991, the interest to the theory of legal duality rose

viet Union and even prominent public law re-

sharply, and these issues still occupy the minds of
researchers. This situation is caused by the pecu-

searches shared it (for further detail see [18,
p. 14]).

liarities of the historical development of Russian
legal science, which for many years had been de-

There is a well-known work Civil Theory of
Industrial Capitalism by the outstanding Soviet

nying everything private about the law, but has
changed its attitudes. As a result, hardly any Rus-

jurist O. S. Ioffe which has become the classics of
legal writing. Ioffe noted that bourgeois civil law
was totally helpless in terms of merely practical

sian textbook on legal theory neglects this problem, should it be a book on civil law or a related

questions, let alone the issues of legal duality,

area.

which is impossible to explain and understand out-

Modern researchers, as well as the classic

side social factors [10, p. 78]. It has to be men-

Pandectists of the 19th century, agreeing about the

tioned that this accusation in theoretical weakness

necessity and benefits of dividing law into public
and private, generally mean something completely

was made with regard to G. F. Shershenevitch,

different from the Roman jurists’ conceptions, ex-

who is considered an unconditional authority in

plaining this as a ‘transformation of notions’. The

modern science of civil law.

key concepts of the theory of legal duality can illu-

The same characteristics were given to the

strate the point: such terms as ‘public’, ‘private’,

bourgeois science by scholars from the Soviet

‘civil’, ‘jus civile’ and ‘law’ itself have completely

bloc. For instance, the famous Czech researcher

different meanings from those of the ancient re-

in Roman law Milan Bartoshek stated that there

searches.

is a range of influential works on this issue in

Law, Jurisprudence and
Ulpian’s Criterion

Roman studies but none of these is able to meet
the requirements of socialist science [1, p. 15].

The Digest of Justinian begins with explaining

In fact, Russian legal science has gone

the etymology of the word ‘law’ to those studying

through several stages in its attitudes toward legal

it and with saying that its meaning comes from the

duality and treated it in different ways, from a

term ‘justice’. The Romans treated law and justice

complete negation to a strong support. Before the

as synonymous concepts. In order to understand

Revolution of 1917, leading Russian specialists in

this fundamental principle, it is appropriate to

civil law were obsessed with the idea of legal dual-

quote an opinion of Julius Paulus Prudentissimus

ity, and there even was a period when students of

from the 14th book of the Notes on Sabinus: ‘It is

St. Petersburg University were sent to Germany to

said that a praetor articulates the law (passes a

study under the unchallenged authority on the pan-

judgment) even if his judgement is unfair; this (the

dect system of law F. C. von Savigny. Roman law

1

This refers to the paper by prof. of Moscow University
P. E. Sokolovsky.

was taught in Latin, and Moscow University pro229
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word) refers not to what the praetor has done but to

example, in the 14th book of the Notes on Sabinus

what he had to do’ [9, pp. 86, 87]1. This means that

Paulus gives the following definitions of law:

the law is always fair and unquestioned even if a

– law is something that is always good and
fair. Here he means natural law (jus naturale);
– law is something that is useful for everyone
or the majority of the state. Here he means civil
law (jus civile);
– law is the decision articulated by the praetor
(jus honorarium);
– law is a place where the praetor arranges
pleadings (jus appelatur).
The list is added by Marcian in the 1st book of
the Institutes where he provided another meaning:
‘we sometimes apply the word ‘jus’ to family ties,
for example, a man may say 'I possess jus cognationis or adfinitatis’ (I am connected by blood or
marriage)’ [9, pp. 86-89].
However, the variety of interpretations of law
by the ancient Romans goes far beyond the above
variants. This list will be extended in one of the
following sections of this paper.
Modern Russian authors of academic and
scientific literature on the theory of state and law
tend to consider law as a science, as a set of legal
norms, as forms of expression of legal norms taken
as a whole, or as an academic discipline. The authors of specialized publications treat it in the same
ways. However, modern definitions do not contain
the earlier mentioned categories of the good, the
fair, or the use (for everyone or the majority).
Present-day lawyers generally have expertise
in written law (jus scriptum), whereas the object of
professional interest of ancient Roman jurists, as
well as their interpretation of law, was much wider.
‘Jurisprudence is the cognition of divine and human deeds, the study of the fair and the unfair’,
wrote Ulpian [9, pp. 86-87]. Modern law studies
neither divine nor moral categories though. The
range of professional legal issues has grown significantly narrow.
As it follows from the above examples, a lot
of discrepancies have appeared over 1500 years,
those concerning even the meanings of the fundamental and frequently used categories. Unfortunately, that is inherent in any kind of information.

person ‘articulating the law’ is mistaken.
The works of other prominent Roman jurists
indicate that justice and law were inextricably intertwined. For example, in the 1st book of the Institutes, Ulpian begins his explanation of the concept
of ‘law’ providing the definition by Publius Juventius Celsus who interpreted this term as ‘an art of
the good and the fair’ (jus est ars boni et aequi).
In Ulpian’s opinion, this definition is one of the
most appropriate, he call it ‘eleganter’ – perfect.
[9, pp. 82; 83] is one of the best ones. Thus, the
fragments of these works laid the foundation for
the first book of the Digest of Justinian.
Modern jurists would not consider the above
categories related to their professional field. Having formed a separate group of social norms, the
categories of the good and the evil, the fair and the
unfair are now included into the system of moral
values and are not the subject of professional interest of law scholars.
Today legal scholars can hardly understand
the content and the multi-meaning nature of ancient concepts because they are used to treating
law as a system of formally established, written,
and protected by the state power general regulations which are supposed to be repeatedly applied.
In ancient Rome the concept of ‘law’ was
multi-aspect, the same as it is now, but its content
was different form the modern interpretation. For

1

Cited by the first Russian edition of the Digest 2002, a special feature of which is simultaneous page by page representation of the original text and its Russian translation, providing
the reader with the opportunity not only to practice Latin but
also to check the accuracy of the translation. All the links to
this edition contain references to the page where the cited
fragment is located by specifying the page number in the Latin
version and the number of the corresponding page of Russian
translation separated by a semicolon.
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The original informational signal will fade naturally if not maintained by appropriate procedures.
As it is well known from cybernetic disciplines, multiple transfer of information from one

and other similar legal institutions. This conclusion
appears to be baseless.
Public law is objectively a set of rules relating

generation of jurists to another will finally lead to a
partial or complete loss of the original data. Con-

individuals and the government under mandatory

cerning the theory under study, it can be stated that
modern legal duality is the example of how one

ferent way: on the one hand, this is the relation-

can speculate for a long time having lost the original sense and genuine content.

whole Rome) and, on the other hand, the relation-

to everyone. However, modern jurists consider
public law to be governing relationships between
rules, while Ulpian interpreted it in a totally difships inside the Roman civil community (the
ships with gods. In order to be blessed by gods,

In connection with this, the following example can be provided. When giving recommenda-

one must follow the rules set by the relevant
agreement with the world; there used to be a spe-

tions to those studying law with an educational
purpose in his 1st book of the Institutes, Ulpian
writes about the classification of law and divides

cial term for it – pax deorum. In accordance with

it into two categories: public and private. The
famous statement in Latin ‘Publicum ius est quod

public law are Rome and gods but not the gov-

ad statum rei Romani spektat privatum qoud adsingolorum utilitatem: sunt enim quaedampublice

In the Soviet period, any mentioning of reli-

Ulpian, the subjects of the legal relationship in
ernment and its citizens.
gious cult elements and even hinting at their signi-

utilia, quaedam privatim’ is well known to numerous generations of jurists as Ulpian’s crite-

ficance was absolutely inappropriate. The only

rion. This is the way logical operations have been
performed, classifications developed have been

other ways were considered relics of the past, re-

way of conceiving the world was science, and all

evaluated, and scientific papers have been produced. Unfortunately, the majority of researchers

jected or suppressed. This situation was the result

tend not to get acquainted with the text to the end
and do not take into consideration the content of

gy was the factor that could alter the original

the part containing classification of law proposed
by Ulpian. Thus, this well-known criterion ap-

situation has changed, all the interpretations must

pears to be a taken-out-of-context phrase that
does not have any methodological value on its

rected.

of ideological orientation of the time when ideolomeanings of concepts. That is why now, when the
be reconsidered and the distortions must be corHowever, one can see in academic papers, and

own. Meanwhile, Ulpian provides exact and full
explanations concerning what is meant by public

not only Soviet ones, that over time all the reli-

and private law.

gious, sacerdotal, divine, metaphysical aspects disappeared gradually from public law. The works

Public Law,
Priests and Decemvirs

created by Soviet legal scientists are the brightest
example of that.

According to Ulpian, public law includes performance of divine service (sacris), worship by
priests (sacerdotibus), and regulations by magistrates (magistratibus constitit) [9, pp. 82–83]. For
some inexplicable reason, based on that, modern
legal scientists draw a conclusion that the branches
of public law are constitutional law, financial law,

For instance, O. S. Ioffe wrote in his Roman
Law: ‘The Romans themselves, and Cicero in particular, call jurists magistrates’ and citizens’ legal
advisors (domus juris consalti totius oraculum civitatis)’ [10, p. 20]. And here one can notice that in
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the original variant was the word ‘oraculum’,
which was lost in translation, and so was lost the
message behind this word. Meanwhile, oracle (Lat.
oro – speak, ask for) was a widespread ancient
form of making prophetic predictions performed
by auspices upon the request of believers. This was
the professional responsibility of ancient Roman
jurists.
Obviously, taking the above definition into

ship. As fairly noted by V.G. Golubtsov, ‘public-

account, one can much better understand Ulpian’s

public law as relationships between separate gov-

private partnership appears to be the most appropriate form of the state’s ‘interference’ in economy
and the most advantageous way to provide interaction of public and private material resources in the
joint investment management and other kinds of
activity’ [5, p. 180].
Nowadays the majority of jurists whose professional interest is legal duality do not interpret

idea: ‘Of that art we [jurists] are deservedly called

ernments and patronizing gods regulated by norms.

the priests. For we cultivate the virtue of justice

Nobody makes a research into auspices1 (augural

and claim awareness of what is good and fair, dis-

speculation of omens) and thing like that. Appar-

criminating between fair and unfair, distinguishing

ently, nobody remembers what things were consi-

lawful from unlawful, aiming to make men good

dered blessings and why people needed them.

not only through fear of penalties but also indeed

Meanwhile, in the ancient world, not only in An-

under allurement of rewards, and affecting a phi-

cient Rome, such things as sensibility or know-

losophy which, if I am not deceived, is genuine,

ledge, being in the right mind, fairness and courage

not a sham’ [9, pp. 82-83].

were thought to be divine blessings acquired di-

It must be noted that not only Soviet doctrinal

rectly through the use of divine regulations.

papers show emasculation of the idea. The same

There were also human blessings: health,

trend can be observed in the works of German jur-

beauty, power and wealth; these were considered

ists, although they have always treated the Roman

secondary and dependent on following the divine

law with a great respect.

instructions (for further details see The Laws by

For example, in his Introduction to Under-

Plato [19, p. 78]).

standing the Civil Code of Germany prof. Dr. Wil-

And this is the principal difference between

fried Bergmann claims: ‘The state whose function

ancient Roman jurisprudence and modern law in

is to develop the regulations on public communica-

terms of interpretation of the concept of law. Mod-

tion must primarily regulate legal relationships

ern legal science is not at all interested in gods, the

between citizens and the government. This has

results of divine revelations obtained directly or

been done through public law, which basically is

indirectly through priests’ rituals, the content of

an imperative norm of law and sets, on the one

payers, or the meaning of divine services. These

hand, the acceptable limits of interference by the

categories are never taken into account by modern

government in civil affairs and, on the other hand,

jurists. This is the result of desacralization of legal

responsibilities of the government towards its citi-

knowledge which has become secular, exoteric,

zens’ [8, p. VIII].

and accessible to lay public.

The above quotation is an illustration of mod-

Ancient Roman jurisprudence was originally

ern classical interpretation of the term ‘public law’.

esoteric and applied a set of respective concepts.

Similar approaches can be seen in modern Russian

An ancient jurist operated categories that would

legal literature (for further detail refer to [6,

be

pp. 11–59]).

divine, sacred, sacral, spiritual, to name but a few.

unfamiliar

to

a

modern

law

scientist:

In addition, today, with private and public law
being converging, it is essential to develop a regu-

1

Auspice (from Latin auspicium) – observation by an augur of
the flight and feeding of birds to discover omens.
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An extract from the second book of the Institutes

out under a Tribunician enactment, these statutes

of Gaius, dealing with things and their properties,

all fell too, and for a second time, the Roman

clearly demonstrates the difference between an-

people set about working with vague ideas of

cient and modern interpretation of the concepts.

right and with customs of a sort rather than with

Gaius writes that the things of divine law include

legislation, and they put up with that for nearly

religious and sacred ones, among which he, od-

twenty years. After that, to put an end to this state

dly enough, enlists city walls and the gate

of affairs, it was decided that there be appointed,

[9, pp. 142, 143], as if people did not build but

on the authority of the people, a commission of

inherited them.

ten men by whom were to be studied the laws of

Thus, public law is neither the result of ple-

the Greek city states and by whom their own city

biscites or creation of regulatory acts by magi-

was to be endowed with laws’, reads the Digest

strates, senates or rulers. The immediate source

[9, pp. 88–91]. This is how the Law of the Twelve

of public law is gods and agreements with them.

Tables (451–450 BC), carved on ivory and placed

The secondary variant of the same source is

in the forum, appeared.

priests, oracles, pythonesses, etc. There is a

The process of the creation of ancient laws for

widely known saying ‘the die is cast’ attributed

Greek city-states is described in the Dialogues and

to Julius Caesar while he was crossing the Rubi-

the Laws by Plato. In the dialogue Minos Socrates,

con. It indicates that cleromancy was used to get

referring to Homer and Hesiod, claims that the best

the will of gods that nobody could violate, even

laws ancient Greeks had were the ones of Crete

Caesar. In terms of modern legal science this

and Lacedaemon set by king Minos. ‘Wherefore he

fact is difficult to take seriously, although divi-

ordained for his people these very laws, which

nation used to be part of the legal ‘priestlike’

have made Crete happy through the length of time,

profession and a common way of taking gods’

and Sparta happy also’, says Socrates [19, p. 400].

advice not so long ago.

According to Plato, Minos was the son of

Having learnt the gods’ will, Caesar could not

Zeus and Europa, so he was of divine origin; and

do otherwise. Public law is the area of the superna-

every nine years he visited his father and received

tural that is obscure to mere mortals. It was gods

instruction from Zeus concerning the legislation

that regulated behaviors of ancient people, and the

which he gave to the island. The same information

loss of contact with them could lead to serious

is provided in the first book of the Laws by Plato

problems including those concerning ancient law-

[20, pp. 71–78].

making.

According to Homer, the population of Crete

The same circumstances could help to explain

was quite large and there were about ninety ancient

the situation ancient Rome found itself in after the

cities. That is why when going to Greece for laws

exile of rexes. According to the Digest, without

the Roman decemvirs were highly likely to take

rulers, who often served as chief priests, the an-

Minos’s divine legal provisions as they were suc-

cient Romans appeared to be unable to create laws

cessfully used in many Greek cities and resulted in

and got stuck in a legal quagmire.

prosperity of those who practiced them. At least,

In order to solve the problem, they had to

the most successful Spartan law maker Lycurgus

elect special commission of so called decemvirs

did so in his time. However, in Russian academic

to be sent to Greece for the source of divine

and study books

knowledge. ‘Then, when the kings were thrown

that Greek laws were based on Solon’s legislation.
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Prof. L. L. Kofanov, for instance, mentions this

It has to be noted that Plato, being a student of

fact in his works [13, p. 13]. Meanwhile, taking

Socrates and a teacher of Aristotle in subsequent

into account Solon’s life and the consequences of

years, did not follow these principles and kept

his reforms1, it is quite illogical to take these as an

seeking knowledge using traditional methods of
the ancient. For example, after Socrates’s death, in

example to follow.

the pursue of wisdom Plato travelled to Egypt

In all fairness, it must be noted that a deeper

where he spent thirteen years in shrines of Mem-

studying of sources allows for an assumption that

phis and Heliopolis to gain the divine knowledge

during the time when Roman decemvirs came to

(for further information see [22, pp. 46–55]).

Greece to consult on the Law of the Twelve Tables,

However, in the long term the substitution of

the country might have already lost or experienced

the ruling divinity takes place. It can be traced

difficulties in getting direct divine revelations. Ac-

through the example of Alexander the Great, who
was a student of Aristotle and who did not follow

cording to Plutarch, it was the period of transition

the message of Socrates and fully ignored the tradi-

from philosophy of Pythagoras and Empedocles

tions and authority of diviners3.

that had plenty of references to the will of gods,

Thus, ancient Roman jurists originally were

dreams or other divine things to the search for the

priests, they formed the Colleges of Pontiffs and

truth through clear reasoning without any spiritual

exclusively enjoyed the right to contact gods and

interference. In Plutarch’s opinion, Socrates was

interpret divine signals. That is why Roman ‘jus

the one to start this trend and promise to teach eve-

publicum’ is the law established by gods or by the
agreement with the gods but not branches of law

ryone the goodness by considerations. It is a wide-

independently written by people. In this sense,

ly-known fact that for his ideas, being revolutio-

written sources of public law can be rather consi-

nary for those times, Socrates was accused of im-

dered the Old Testament, the New Testament, the

piety (not believing in the gods) and as a punish-

Quran, the Emerald Tablet by Hermes Trismegis-

ment sentenced to death.

tus, etc. Public law in its true understanding is a

Paradoxically, despite his rejection of gaining

sphere of moral categories (courage, fairness,
kindness, etc.) rather than legal ones.

insight into the divine, his unwavering commit-

Modern law, including the law that we com-

ment to acquiring knowledge through reasoning

monly name public, is the law of people, the out-

and neglect of superstitious philosophy of Pythago-

comes of referendums, the result of the work car-

ras and Empedocles, throughout all his life he

ried out by the parliaments, legislative assemblies

sought advice of the daimonion2 that often con-

and so on. Those are the forms of internal self-

tacted Socrates and provided a divine support for

administration, while ancient public law is the

his intentions [21, p. 491].

form of external, supernatural outer administration.
That is why public law in its original interpretation must not be altered by the will of people (jus

1

Solon’s reforms are known to be disliked by both the aristoi
of Athens and demos. Solon’s legislation had been in use for
about 30 years until it was repealed.
2
For further information see treatises and dialogues by Plutarch, e.g. On the Daimonion of Socrates. In this work, with
the reference to Hesiod, the author provides the definition of
daimonion: ‛Gods embellish lives of only a few people, only
of those who they really want to make blessed and privy to the
divine; the souls of these people freed from being born and not
connected to bodies, as though they have broken free, become
daimonions – human keepers’.

publicum privatorum pactis mitari non potest)
since people are low-order lawmakers. It appears

3

It refers to the legend of the Pythia of Delphi in which Alexander the Great used the force not only to get a prediction at
inappropriate time but actually made the Pythia articulate not
the real prediction but what he expected to hear.
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that this interpretation gave rise to religious dog-

legal domination of colleges of Pontiffs had been

matism and strict prohibitions on the alterations

substituted by secular jurisprudence by the end of

of public law sources, for example, the Quran.

the 4th century AD [10, p. 19]. Not only did desa-

Explanations for that are also given by ancient

cralization happen but narrowing of the subject

philosophers. For example, Plato in his first

area of legal science.

book of the Laws writes: ‘… one of the best of

If we make up a homologous series of law-

them will be the law forbidding any young men

makers from ancient times until the present day,

to enquire which of them are right or wrong; but

we will get a number of individuals who initially

with one mouth and one voice they must all

having a divine spark gradually lost it. This list

agree that the laws are all good, for they came

includes gods, sons of gods, priests (mediators be-

from God’ [20, p. 82].

tween the gods and people), philosophers, the wise,

This principle does work now being analogi-

vicars of gods, the anointed of the Lord (emperors,

cally transferred to internal vertical relationships. It

monarchs, basileis, tsars, etc.), … modern parlia-

can be proved by the fact that one cannot use sub-

mentarians, senators.

ordinate legislation in order to reverse, alter or

Those at the end of the list have completely

make an amendment to a federal law. In terms of

lost the idea of fairness and do not claim to be pre-

internal horizontal relationships, a diametrically

senting the divine presence and truth in human ac-

opposite principle works: a particular local act re-

tions, modern Russian legislation illustrating the

verses the general law (lex specialis derogat gene-

point. Given the frequency with which Russian

rali).

laws are altered, one can clearly estimate the scale

As the connection with gods weakened and

of the lost.

finally got completely lost, as did the ability to

If the law is kindness, fairness and truth, legis-

transfer the divine will, the status of jurists in an-

lation cannot have such frequent alterations. Truth

cient society changed too. In Rome this process

is constant, it either exists or not. It is the loss of

started 100 years after the creation of the Law of

sacred origins that resulted in such phenomena,

the Twelve Tables and is closely connected with

unknown to earlier forms of legal science, as so-

the name of the secretary Gnaeus Flavius, a son of

called legislative inflation, shadow law, legal nihil-

a freedman, who gave the public the book stolen

ism, non-law, devaluation of law, etc.; it is the loss

from the College of Pontiffs that contained an ac-

of sacred origins that lead to the president of the

count of legal procedures. And after that the sphere

country speaking about the supremacy of the di-

of activity of ancient jurists narrowed, got similar

vine power (for the problems of effective legal

to modern legal science and acquired three major

regulation in modern Russia see [3, pp. 16–22;

tasks:

4, pp. 414–432]).

– agere – consultancy on the conduct of the

It must be mentioned that the problem of the

proceedings;

loss of metaphysical esoteric bases of law has been

– cavere - drawing up legal documents (con-

concerning lawyers for a long time, bringing about

tracts, wills, etc.)

studies on the search for new conceptions such as

– respondere – responses to the questions of

sense of entitlement, free legal science, legal con-

magistrates, judges and individuals (for further

sciousness, legal belief, legal instinct, legal intui-

details see [10, pp. 21–22]).

tion, etc.

Pontiffs’ power came to an end as ‘it is not

Obviously, the further the laws are from fair-

power that is given to all or many’ [46, pp. 210–

ness (the divine component) or eternal truth,

211]. As O. S. Ioffe correctly points out, exclusive

the more frequently they are subject to alterations.
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The well-known statement by F. Engels about Ro-

authorities, tried to get the will of the gods whether

man law is the confirmation of the above conclu-

the event (e.g. a public gathering) was expected to

sion. According to that, Roman law legally ex-

be favorable or not. The means of getting the di-

presses living conditions and conflicts in the socie-

vine will were signs of heavens, behaviors of sa-

ty dominated by private property in such a classical

cred birds, etc. But in order to interpret these signs

way that no later legislation could improve it in the

one had to have particular knowledge which was

least [26, p. 412].

kept and cherished by a special priest group - au-

Apparently, current public law studies must

gurs. Those were of great importance and respect

consider the subjects that have been forgotten

in terms of public law and political issues, as well

and are beyond the frames of the modern legal

as Pontiffs were. Augurs were able to stop any

science in terms of jus naturale legal conscious-

state initiative by declaring the signs observed un-

ness. As a result of such a shift in the research

favorable’ [23, pp. 18–19].

paradigm, the study of religious ceremonies and

As can be seen from the above quotation,

texts of ancient Egypt may be found to be a

I. A. Pokrovsky estimated the content of public law

shorter and more effective way to discovering

with religious undertones, interpreting it as a polit-

the secret of efficient lawmaking than studying

ical activity.

hundreds of legal papers.

In fact, it must be said that the term ‘public’,

In conclusion of the section concerning pub-

like many other legal concepts, used to be multiva-

lic law, it must be mentioned that Russian

lent and it was mentioned in the Digest with other

science, and not only legal one, lacks research

meanings, which was likely to give rise to the cur-

on the real subject of ancient public law, which

rent confusion about the interpretations that ancient

is the mystical, divine, sacred, religious compo-

Roman concepts had.

nent of responsibilities of ancient jurists (Pon-

In particular, the word ‘public’ in the Digest

tiffs, augurs, Fetiales, etc.). Among the rare ex-

of Justinian is used in at least three different mean-

ceptions one can name Prof. L. L. Kofanov and

ings: as an element of public law, as an element of

Prof. Smorchkov who addressed this issue in

law of nations, and as an element of jus civile. The

some way in their papers (for further detail see

first one means common to all and refers to the

[24, pp. 157–171]).

position of the state in the relationships with the

Among pre-revolutionary studies, works by

divine [9, pp. 83–84].

Prof. I. A. Pokrovsky stand out. In his papers, Po-

In the second case, the word ‘public’ is syn-

krovsky mentioned divine law (jus divinum), sa-

onymous to ‘belonging to all’, ‘being nobody’s in

cred law (jus sacrum), and the content and actual

particular’. For example, ‘the use of river banks is

meaning of public law categories. His attitude to

public by the jus gentium, just as much as that of

this issue is rather interesting. According to

the river itself’ [9, pp. 144–145]. Concerning jus

I. A. Pokrovsky, ‘the sphere of public law as a

civile, the term ‘public’ could have been used

sphere of political issues was not free from various

meaning ‘which belongs to a collective body and

sacral influences. The institute of auspicia i.e. the

not to individuals we may take for examples thea-

institute of astral divinations was of great impor-

tres, racecourses and the like in cities, or any other

th

tance. Before any important event every 19 citi-

property which in any case belongs to the city at

zen, as well as the whole state represented by the

large’ [9, pp. 144–145].
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The Concept of Private Law
in the Digest of Justinian

Definition of Private Law in the Papers
by Pre-Revolutionary Russian Specialists
in Civil Law

Ulpian gave a precise content to the term
‘public law’ and also to other elements of his famous classification. The concept of private law is
presented as the combination of the following
components: natural law (jus naturale), law of nations (jus gentium), and jus civile.
Further each of the elements will be considered in detail. Natural law in the Digest is
represented as general regulations or laws for all
living things. ‘Natural law is that which all animals
have been taught by nature; this law is not peculiar
to the human species, it is common to all animals
which are produced on land or sea, and to fowls of
the air as well,’ – states Ulpian specifying that all
creatures obey this law. ‘From it comes the union
of man and woman called by us matrimony, and
there with the procreation and rearing of children;
we find in fact that animals in general, the very
wild beasts, are marked by acquaintance with this
law’ [9, pp. 82; 83].
‘Jus gentium is the law used by the various
tribes of mankind,’ – writes Ulpian, and further in
the text there is a very interesting statement making the reader reconsider the fundamental principles of modern civil law. According to the author
of the Digest, ‘The civil law is something which
on the one hand is not altogether independent of
natural law or jus gentium, and on the other is not
in every respect subordinate to it; so that when we
make addition to or deduction from universal law
(jus commune), we establish a law of our own,
that is, civil law. Now this law of ours is either
ascertained by writing or without writing’
[9, pp. 82–83].
It means that in this section of the Digest the
term civil law is used as a synonym of national law
created by people of a separate independent state.
Thus, civil law is any legislation of the country.
Now the above ideas must be compared with
the modern1 legal science interpretation of private
law.

D. I. Meyer
The position of D. I. Meyer must be considered first for several reasons. Primarily it is his
title of the father of Russian civil law as well as
salient facts from his biography provided by Prof.
P. V. Krasheninnikov in his introduction to Meyer’s book Russian Civil Law, which was reprinted
in 2019 by the publishing house ‘Statut’. Having
graduated from the institute with a gold medal,
Meyer went to Germany for internship at the University of Berlin. Being fluent in foreign languages, Meyer studied civil law of Germany, France,
Austria, and certainly Roman law. He also attended lectures by German professors, including
the greatest expert in Roman law Friedrich Carl
von Savigny and his follower Georg Friedrich
Puchta. Along with legal sciences Meyer studied
philosophy and history [17, p. 5].
Thus, D. I. Meyer was a student of the most
prominent Pandectists and Roman law experts of
those times and was definitely under the influence
of their views. Meyer’s attitude toward the issue in
question, in its turn, actually formed the Russian
civil tradition and determined the understanding of
private law in all the subsequent Russian legal literature. It is the Meyer’s interpretation of private
law that is of peculiar academic interest. Meyer’s
division of Roman law completely disagrees with
the classification provided by Ulpian. ‘Roman jurists divided all the system of law (jus civile) into
public law (jus publicum), private law (jus privatum), and sacred law (jus sacrum). When paganism
was wiped out, jus sacrum, as relating to pagan
services, was removed from the legal system,
which started to include only two components: jus

1

‘Modern’ (in contrast to the ancient world) in the given
context means the period of time consisting of three ages in
the development of ideas about private law in Russia: prerevolutionary (the first half of the 19th century until 1917),

Soviet (1917–1991), and post-Soviet (1991 until the present
day).
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publicum and jus privatum. As Rome lost its power

I. A. Pokrovsky

in the west, jus publicum lost its importance there

I. A. Pokrovsky appears to be the second ma-

too. Jus privatum, however, kept its significance in

jor expert on Roman law in pre-revolutionary legal

new Western European countries and received the

science. Unlike D.I. Meyer, he did not try to define

title jus civile, the name which, above all, meant

the term ‘private law’ or include it into any classi-

the whole system of Roman law’ [17, pp. 48-49].

fications. In one of his most outstanding papers on

Thus, according to Meyer, jus civile in its

Roman law The History of Roman Law (1917) he

content is the most extensional concept of Roman

stated that jus civile was synonymous to quiritarian

law which originally included public, private, and

law (jus Quiritum), which is the system of exclu-

sacred law and historically turned into private law

sively national Roman legal norms covering only

as its other components lost their meaning. Jus ci-

Roman citizens, quirits. Later this statement was

vile being private law is the viewpoint that has

repeatedly used in Soviet textbooks and quoted by

been represented in most Russian doctrinal papers

I.B. Novitsky in numerous editions of his Roman

since Meyer’s times. However, comparing the

Law and The Fundamentals of Roman Civil Law.

above quotation with the text of the Digest one can

As for the definition of jus civile, prof. Po-

see that Meyer’s division of Roman law is com-

krovsky defined it as ‘a set of norms issued by the

pletely different from the original.
In the Digest jus civile refers to a supplemen-

legislative power that are absolutely obligatory for

tary part of the legal system consisting of public

both citizens and magistrates and must be obeyed

and natural laws, elements not subject to correction

until cancelled’.

by people, and also jus gentium - supranational

The other part of Roman (private) law system,

institutions general for all people. According to

according to Pokrovsky, is praetorian law (jus ho-

Meyer, all these elements are either dependent on

norarium), which, on the contrary, is a set of

national legislation or not taken into account at all

norms issued by administrative power that are va-

and not even mentioned. Meanwhile, public and

lid for one year and are relatively obligatory for the

sacred laws are in his view the components of jus

authorities (and not at all obligatory before lex

civile. The components Meyer did not mention

Cornelia) [23, p. 54].

were natural law and law of nations.

According to Pokrovsky, during the period of

Unfortunately, Meyer neither left any com-

republic the described division of Roman law into

ments on his classification nor provided any refer-

two parts was supplemented with the third element,

ence to a particular ancient Roman source. There-

which is the law of nations (jus gentium). Howev-

fore, modern legal scientists have nothing to do but

er, all these parts are not equally weighted. Jus ci-

be surprised by his viewpoint and its mismatch

vile, as well as jus honorarium, covered only Ro-

with the ideas of Ulpian, Hermogenian, Papinian,

man citizens, cives Romani. However, during the

and other Roman jurists whose records were in-

period of Roman Republic, when the city became

cluded into the Digest of Justinian.
Nevertheless, it is the Meyer’s idea ‘jus civile

the center of world trade, it also attracted crowds

is private law’ that has been reflected in Russian

of non-citizens, peregrins, who started various

legal science and in this or that way is found in the

business relationship with Romans and with each

majority of modern post-Soviet papers on civil

other. Obviously, these relationships required re-

law.

gulation. In order to provide it, a special magistrate
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praetor peregrinus was established. Jus gentium

that were first to separate. That does not refer to

was a tool processing various national regulations

the state as a social unit but to the regulations

of the ancient world that came across each other at

which the power in the state was based on. This

the international market and working out of those a

law was named state law by Shershenevitch. He

single international legislation which then could be

also considered administrative law, financial law,

used for reconsidering Roman law on international

criminal law and judicial law to be branches of

terms. It goes without saying that jus gentium

public law (for further details see [25, p. 475]). In

in the above meaning and jus naturale were the

Shershenevitch’s opinion, in the field of private

first hints of legal thought in the field of legal phi-

law there is no such a differentiation as in public
law. Differentiation is mostly connected with civil

losophy but not a new set of regulations such as

law. In the field of private law along with civil law

jus civile, jus honorarium and jus gentium [23,

there appeared commercial law [25, pp. 480–482].

pp. 55–56].

To sum up all the above, according to Sher-

As one can see, Pokrovsky considered the law

shenevitch, the structure of public law consists of

of nations to be a kind of experiment and the result

constitutional, administrative, financial, criminal,

of revision of ancient legal regulations of different

and judicial law. Private law consists of civil and

states in order to obtain a single international law.

commercial law.

In fact, he interprets it as civil Roman law adapted
to external conditions and applying its require-

Modern Ideas of Legal Duality
in Post-Soviet Legal Science

ments to new subjects – peregrines.
As for natural law, it is left out of legal prac-

The analysis of foreign academic literature al-

tice and placed into the sphere of the first theoreti-

lows us to make a conclusion that the issues consi-

cal legal experiments in the field of legal philoso-

dered in the present article are among the most dis-

phy. This is Pokrovsky’s opinion.

cussible in international legal science. Jurists

Generally, it can be seen that Pokrovsky holds

worldwide are interested in and research the inter-

onto Ulpian’s classification, adding praetorian law

relations between public and private law [27, 45,

to it and giving its other elements different mean-

47, 49]; the harmonization of public and private

ings and functions. Public law was left in the

law [29, 38, 42]; the ways to bridge the divide be-

sphere of politics. Jus civile and praetorian law

tween them [51]; the meaning of such categories as
‘public interest’ [30, 41, 43], ‘public life’ [28, 36],

turned into a national legal system. The law of na-

‘private interest’ [50]; the importance of public law

tions is a Roman national legal platform adapted to

in modern national and international space [33,

the external environment, while natural law is not

35], etc. A great number of academic studies are

law at all but jurists’ philosophical theorization.

concerned with research on the junction between
private and public law [31, 32, 34, 37, 39, 40, 44].

G. F. Shershenevitch
According to G. F. Shershenevitch, the an-

In modern legal Russian literature, there is no

cient Romans saw public law as a single unit but

consensus on the interpretation of public and pri-

separated into different parts because of the in-

vate law. The lack of a single criterion gives rise to

crease in the number of regulations. This separa-

a great number of theories and hinders the devel-

tion of legal norms could be found both in real life

opment of common understanding of these con-

and sciences studying these. In public law it is the

cepts. Further there will be provided several defini-

regulations determining the structure of the state

tions of the terms ‘public law’ and ‘private law’
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known to Russian civil law and the interpretations

Modern civil law is a particular combination of

of those.

private and public regulations [2, p. 35].
Prof. E. G. Komissarova and O. A. Kuznetsova write about recent differentiation of civil legis-

According to Prof. T. V. Kashanina, public
law includes so called referendum and legal regu-

lation and commercialization of civil law, which
leads to an inevitable departure from the theory of

lations while private law concerns company and
contractual rules, i.e. the norms that are indepen-

pure duality [12, pp. 656–661].
This is far not an exhaustive list of various

dently formed by individual subjects without governmental or social interference [11, pp. 20–24].

theoretical constructions based on the Ulpian’s
criterion but being totally different both from each

The textbook on civil law under the editorship
of Prof. B. M. Gongalo provides another interpre-

other and from the original meaning of the Roman
ideas. As it can be seen, all of these conceptions

tation. In the editor’s opinion, it is wrong to reduce

are based mostly on the individual interpretations
of the law (private, public, civil law, jus civile).

the term ‘private law’ to civil law only, it must be
viewed in a broader context. It is claimed in the

Therefore, the potential number of such definitions

textbook that branches of public law are constitu-

and concepts is endless.

tional (state) law, administrative law, judicial law,
financial and tax law, social security law, criminal

The Results of Comparing Ulpian’s
Classification with Modern Doctrinal Sources

law, and nature-oriented law, while private law

Laws of nature are not included into the range
of interests of modern jurisprudence and are not
considered to be the subject of private law as they
were in ancient Rome. Currently, natural phenomena are studied by other sciences that are beyond
the research sphere of the humanities. However,
one would rather not claim that the respective
regulations have completely disappeared from
written jus civile of particular states. This could be
a subject of a separate study.
Meanwhile, the law of nations has remained
in the range of interests of modern legal science,
but it is included into several different areas of
study. As for the issues concerning how ‘war was
introduced, nations were distinguished, kingdoms
were established’ (Hermogenianus, Epitomes of
Law, Book 1) [9, pp. 84–85], these constitute modern international public law, while the regulations
on how ‘buildings were erected, mutual traffic,
purchase and sale, letting and hiring and obligations in general were set on foot, with the exception of a few of these last which were introduced
by the civil law’ [9, pp. 84-85] now are the subjects of international private law.
Thus, the original meaning of ancient Roman

includes above all civil law and also family, labor,
and natural resources law [7, p. 66].
The structure of private law suggested by the
Ural school of civil law goes in disagreement with
the opinion of Prof. N. M. Kuznetsov who states
that, unlike public law, private law regulates the
relationships representing private interests, independence and initiatives of private (individual)
owners and their associations, their property deals
as well as their private relationships. Private law
includes civil law regulating property relations and
private non-property relations, family law, and
commercial law [14, p. 235].
The viewpoint expressed by the associate professor V. V. Vasiliev is different from the previously presented ones. He supposes that modern
civil law has a dual public-private nature and it
cannot be reduced to the concept of private law. He
claims that private law in its legal nature is a ‘homogeneous block of legal regulations of discretionary orientation, and such a homogeneous orientation of legal regulations cannot effectively regulate

private law does not match its modern interpretation; moreover, it is included into several areas

the wide range of changing social relationships’.
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some of which are closely connected with public

Secondly, there is no mentioning of praetorian

law. Thus, the law being originally private by its
form and content has been turned by modern scien-

law in Ulpian’s classification at all. Moreover, Pa-

tists into public. For example, the theft, which in
ancient Rome used to be a subject of private law, is

law which is derived from statutes, plebiscites, de-

now considered to be a public category.
The last element of Ulpian’s private law sys-

the authority of those learned in the law. Praetorian

pinianus (Definitions 2) wrote: ‘Civil law is the
crees of the senate, enactments of the emperors, or
law is that which was introduced by the praetors in

tem, jus civile, has gone through transformations

order to aid, supplement, or amend civil law, with

too. Jus civile in the modern doctrine is used as a

a view to the public advantage. It is also called

synonym for civil law. Meanwhile, all specialists

‘honorary law,' after the honor (public office) of

in jus civile know that this verbatim translation is

the praetors’ [9, pp. 84-87].

not synonymous to its Latin equivalent.

As follows from the above quotation, praeto-

It can be explained in the following way.

rian law is rather analogous to modern subordinate

Jus civile is the law applied exclusively to Ro-

legislation (introduced in order to assist jus civile).

man citizens, Quirites, so the synonym for this

That is why the position of I.A. Pokrovsky, who

term is not civil but quiritarian law - jus quiri-

suggested considering jus honorarium an element

tum. Modern civil law regulates relationships

of Roman private law along with jus civile, is quite

between citizens of a particular state as well as

arguable since praetorian law in its importance,

extends its action to a wider range of subjects.

validity, and meaning cannot be treated as a legal

For example, according to Article 2 of the Civil

provision. Although Praetors create laws, these are

Code of the Russian Federation, among the sub-

rather law enforcement acts. To prove this, we can

jects of legal relations there are natural persons

refer to the quote of Julius Paulus from the 14th

(citizens of the Russian Federation, foreign citi-

book of Notes on Sabinus given above saying that

zens, apatrides), legal persons (including foreign

the praetor’s decision may be unfair. In this case

ones), and public units (Russian Federation, con-

the law disassociates itself from the praetor’s reso-

stituent entities of the Russian Federation, and

lution, the praetor being deprived of the power to

municipal structures).

establish justice.

Modern civil law, as Prof. I. B. Novitsky used

Thirdly, speaking about civil law or jus civile,

to believe, is rather a set of three ancient Roman

one must understand that these terms are impossi-

systems: jus civile, the law of nations, and praeto-

ble to be compared due to their totally different

rian law [18, p. 7]. The best term to define this set

nature.

is, according to Novitsky, private law. This ap-

It must be noted that jus civile was defined by

proach dominates in modern civil jurisprudence.

ancient jurists as jus naturale and as basically ca-

Civil law is supposed to be the central element of

sual concept. For instance, the following definition

private law.

was given by Julius Paulus: jus civile is the law

However, this approach is quite arguable

that ‘is available for the benefit of all or most per-

taking into account ancient Roman interpretation
of this concept. Firstly, private law proved to

sons in any particular state’ [9, pp. 86–87]. Modern

include natural law (jus naturale), the law of na-

interpretation of civil law differs significantly from

tions (jus gentium) common for the whole man-

the above definition. Currently, civil law is a set of

kind, and jus civile (national law of a particular

norms regulating property and private non-

state).

property relations between equal subjects having a
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will of their own and acting in accordance with

non-law, the law and arbitrary behavior, fairness

their own interests. One definition contains a moral

and unfairness. Due to this characteristic, the ancient definition has a deeper and wider meaning

criterion which allows for determining the quality

than modern theoretical studies.
6. Modern jurisprudence is a desacralized, exoteric and extremely reduced copy of the ancient
sources with the ‘cognition of the divine’ and ‘the
study of the fair and unfair’ being discarded. As a
result, modern legal science suffers a kind of social
dysfunction and frequently has to deal with meaningless sources.
7. Getting back the genuine interpretation to
the meanings of the basic concepts of Ulpian’s
classification (law, public, private, jus civile, sacral) would give a new impetus and the right direction for scientific studies, let alone reduce the redundant amount of information in legal research,
regulations and other sources serving as objects of
study in the field of jus civile.

of the law, while the other one does not.
Conclusions
1. The substantive content of the basic concepts of modern legal duality theory (public and
private law) does not correspond to the content of
ancient Roman sources, whose original meaning
had been made unrecognizable. It must be noted
that the loss of the original meaning is so crucial
that it replaces primary jus naturale (natural law)
interpretation of law by Roman jurists with neopositivism or normativism of the present day.
2. Ulpian’s criterion has never been an independent methodological conception and so it must
be used only if a specific content meant by the
author of public and private law is taken into ac-
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Introduction: the institution of subsidiary liability of persons controlling a debtor is aimed
at satisfying the claims of creditors of a debtor in bankruptcy. Currently, practically every
bankruptcy case involves the problem of bringing to liability persons who control the debtor
and caused its going bankrupt through their control (influence). Since the latest law ‘On Insolvency (Bankruptcy)’ entered into effect, the legislator’s approaches to understanding the persons who control a debtor and the terms of their subsidiary liability have been repeatedly
changed. However, in view of the principle of ‘applying the law which was in effect at the moment the offense was committed’, executors of law must know the substantive terms of the above
persons’ liability prescribed by the previous versions of law that are no longer in force. The situation requires a detailed theoretical analysis. It is necessary to analyze the process of establishment of the institution under study, the changes it has undergone; the respective regulatory
guidelines provided at various periods of time also need to be analyzed and compared.
Purpose: to conduct dynamic analysis of the regulation of the legal status of persons controlling a debtor in bankruptcy cases and analyze the terms of their subsidiary liability. Methods:
the dialectical method was employed as the principal one. The methodological framework of the
research included general scientific methods (analysis, synthesis, abstracting, theoretical modeling) and specific scientific methods (historical legal, juridical dogmatic, law interpretation
method). Results: the doctrinal definition of the person controlling a debtor is given; there is
demonstrated a tendency toward legitimating the expanding list of such persons and the growing number of special elements of their subsidiary liability; new refutable presumptions in the
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subsidiary liability institution have been revealed; the need to establish the exclusivity of subsidiary liability of persons controlling a debtor has been justified.
Keywords: insolvency; bankruptcy; civil liability; persons controlling a debtor;
corporate veil; subsidiary liability
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Введение: институт субсидиарной ответственности контролирующих должника
лиц призван гарантировать максимальное удовлетворение требований кредиторов
должника-банкрота. В настоящее время практически ни одно дело о банкротстве не
обходится без постановки вопроса о привлечении к ответственности лиц, контролирующих должника и обусловивших своим контролем (влиянием) его банкротство. В период действия последнего закона «О несостоятельности (банкротстве)» подходы законодателя к понятию «контролирующие должника лица» и условиям их субсидиарной ответственности неоднократно менялись. При этом с учетом принципа «применяется закон, который действовал в момент совершения правонарушения» правоприменители
должны знать материально-правовые условия ответственности упомянутых суб ектов, предусмотренные и редакциями закона, которые уже утратили силу. Такое положение дел требует теоретического анализа становления и изменения института субсидиарной ответственности контролирующих должника лиц, а также сравнения нормативных установок на этот счет в разное время. Цель: анализ динамики регулирования правового статуса контролирующих должника лиц в делах о банкротстве и условий
их субсидиарной ответственности. Методы: использовался диалектический метод как
основной; общенаучные методы (анализ, синтез, абстрагирование, теоретическое моделирование) и частнонаучные (историко-правовой, юридико-догматический, метод толкования права). Результаты: дано доктринальное понятие контролирующего должника
лица; показана тенденция к легальному закреплению увеличения перечня таких лиц и количества специальных составов их субсидиарной ответственности; выявлены новые опровержимые презумпции в институте субсидиарной ответственности; доказана необходимость обеспечения принципа исключительности субсидиарной ответственности
контролирующих должника лиц.
Ключевые слова: несостоятельность; банкротство; гражданско-правовая ответственность;
контролирующие должника лица; корпоративная вуаль; субсидиарная ответственность
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continue publications in which the grounds for the
liability of the persons controlling the debtor are
established under this Article [10].
As O. V. Gutnikov noted, ‘liability of a legal
entity and other persons to the legal entity creditors
plays an important role in corporate relations since
it is aimed at achieving a fair balance of interests
between the various subjects of corporate relations,
the legal entities themselves and the creditors of
the legal entity, resulting from this legal entity’s
participation in the civil turnover. In view of the
ongoing civil law reform in the country, the question of the nature, boundaries and limits of this
liability becomes particularly relevant in the context of the prospects of the respective legal norms
development’ [6, p. 88].
However, as we see it, the nature, boundaries,

Introduction
Subsidiary liability of persons controlling a
debtor in bankruptcy should be recognized as one
of the effective legal instruments that serve to protect the interests of the debtor’s creditors. This mechanism makes it possible to hold third parties liable for the debts of an insolvent organization in
case these parties had a critical influence on the
debtor and in fact allowed its going bankrupt. Often subsidiary liability is the only way to satisfy
creditors’ claims in the absence of property and
other assets.
As noted in foreign literature, ‘there has never
been such a need to pierce the corporate veil as
today’ [23, p. 536]. It is also mentioned that ‘piercing the corporate veil’ plays an important role in
preventing fraud committed by individuals hiding
behind corporations, and it also removes the limitation of their liability and eliminates their legal impunity [27].
Although the Russian institution of subsidiary
liability of persons controlling a debtor is often
referred to as ‘a flawed equivalent of the western
doctrine of piercing the corporate veil’ [8, p. 6], it
is widely used in the law-making and lawenforcement practice and periodically undergoes
significant changes in both normative content and

limits, and terms of liability and the very concept
of the persons controlling a debtor should be evaluated from the position of their genesis and development, especially given that the actions (failures
to act) of the persons controlling a debtor could
have been committed during the periods when different versions of Law ‘On Insolvency (Bankruptcy)’ were in force.
Genesis and Development
of the Concept of the Person Controlling
a Debtor

judicial interpretation. The difficulties of applying
this institution are typical not only for the Russian
legal system. For example, Australian scientists
also highlight the ‘tension’ experienced by the
courts when dealing with corporate structures and
when deciding on whether some ‘special economic
realities’ should be looked for inside these structures [33, p. 657].
It is difficult to disagree with the conclusion
that ‘the dynamics of changing the rules covering
liability of persons carrying out control in bankruptcy is surprising even for the specialists accustomed to the turbulence of the Russian legislation’
[20, p. 42]. Scientific doctrine does not always
have time to track and analyze the transformations
of this complex legal institution in due course.
Thus, after declaring Article 10 of Law ‘On Insolvency (Bankruptcy)’ to be no longer in force, there

The first version of Law ‘On Insolvency
(Bankruptcy)’ did not contain a legal definition of
the person controlling a debtor. However, according to Item 4 of Article 10 of the Law, ‘if the debtor goes bankrupt by the fault of the founders
(founding participants) of the debtor, or of the
owner of the property of the debtor being a unitary
enterprise, or of other persons, including by the
fault of the manager of the debtor, when the above
persons are entitled to give orders that are binding
on the debtor, or have the possibility to otherwise
determine its actions, then, in case the debtor’s
property is insufficient, the founders (founding
participants) of the debtor or other persons may be
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Sub sid ia r y Liab ility o f Person s Con tro lling a Deb tor…

rized capital of the company with limited (subsidiary) liability’)2.
As follows from the above, the legislator differentiates between the two groups of the persons
controlling a debtor:
1) a person who currently has the right to give
binding instructions to the debtor or the possibility
to otherwise determine the actions of the debtor;
2) a person who less than within two years
prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had
the right to give binding instructions to the debtor
or the possibility to otherwise determine the debtor’s actions.
Let us highlight that this definition of the person controlling a debtor has been effective since
June 5, 2009.
At the same time, according to Item 2 of Article 5 of Federal Law No. 73, ‘the provisions of
Federal Law No. 127-FZ of October 26, 2002 ‘On
Insolvency (Bankruptcy)’ (as stated in this Federal
Law) are applied by commercial courts when reviewing bankruptcy cases that were initiated after
the effective date of this Federal Law’.
In 2013, the list in this definition received a
small technical correction: ‘to add phrase manager
of the debtor after word liability’3.
However, in 2016, one of the substantial features in the concept of the person controlling a
debtor was also changed as follows: ‘the word two
is to be replaced with the word three, the words or
the opportunity are to be complemented with the
phrase by virtue of being a blood relative or a relative-in-law to the debtor, or by virtue of the official
position or’ (subitem C of Item 1 of Article 4 of
Law No. 222-FZ of June 23, 2016 ‘On Introducing
Amendments to Certain Legislative Acts of the
Russian Federation’ (hereinafter referred to as

brought to subsidiary liability for the debtor’s obligations’1. In this legal provision we can see a ‘prototype’ of the future legal concept of the person
controlling a debtor it is a person who has the
right to give binding instructions to the debtor or
has the possibility to otherwise determine their
actions. At the same time, the legislator did not
specify the period for such influence on the debtor, nor did the legislator define the moment of
having such a possibility (right) (acceptance of
the petition in bankruptcy, initiation of a bankruptcy case, recognition as a bankrupt, acceptance
of the claim to bring to subsidiary liability, or
other moments).
This understanding of the person determining
the debtor’s actions (the person controlling a debtor) was valid until June 5, 2009.
In accordance with Article 3 of Federal Law
No. 73-FZ of April 28, 2009 ‘On Introducing
Amendments to Certain Legislative Acts of the
Russian Federation’ (hereinafter – FZ No. 73), Article 2 of Law ‘On Insolvency (Bankruptcy)’ was
supplemented with the legal concept of the person
controlling a debtor as ‘a person who less than
within two years prior to accepting by the commercial court of the claim for recognizing the
debtor as a bankrupt had the right to, or currently
has the right to give binding instructions to the
debtor or the possibility to otherwise determine
the debtor’s actions, including by coercing the
head or members of the debtor’s management bodies or through influencing the head or members
of the debtor’s management bodies in a different
way (in particular, the members of the liquidation
committee can be recognized as persons controlling the debtor, and also persons who by virtue of
the authority granted through the power of attorney/ a normative legal act/ special powers could
perform transactions on behalf of the debtor, and
persons who had the right to dispose of fifty or
more percent of the voting shares of the jointstock company or more than half of the autho-

2

On Introducing Amendments to Certain Legislative Acts of
the Russian Federation: Federal Law No. 73-FZ of April 28,
2009. Collection of Legislative Acts of the Russian Federation.
2009. No. 18. Part 1. Art. 2153.
3
On Introducing Amendments to Certain Legislative Acts
with Respect to Countering Illegal Financial Operations (Art.
18): Federal Law No. 134-FZ of June 28, 2013. Available at:
http://www.pravo.gov.ru: Official web portal of legal information. (publication date: 30.06.2013).

1

On Insolvency (Bankruptcy): Federal Law No. 127-FZ of
October 26, 2002. Collection of Legislative Acts of the Russian
Federation. 2002. No. 43. Art. 4190.
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FZ No. 222)1. This understanding of the person

Federal Law No. 266)2. The same regulatory act
introduced into Law ‘On Insolvency (Bankruptcy)’
the new Chapter III.2 titled ‘Liability of the Debtor’s Manager and Other Persons in Bankruptcy’,
which included Articles 61.10-61.22.
According to Item 1 of Article 61.10 of Law
‘On Insolvency (Bankruptcy)’ titled ‘Person Controlling a Debtor’, ‘unless otherwise provided for
by this Federal Law, for purposes of this Federal
Law the person controlling a debtor is understood
as a natural or legal person who currently has or
had the right to give binding instructions to the
debtor or the possibility to otherwise determine the
debtor’s actions, including those related to making
transactions and defining their terms, not earlier
than three years prior to the first signs of bankruptcy and after the signs of bankruptcy were revealed
but before the commercial court accepted the claim
for recognizing the debtor as a bankrupt’.
From this definition we can see three groups
of persons controlling debtors and some fundamental changes in their characteristics:
1) a person who currently has the right to give
binding instructions to the debtor or the possibility
to otherwise determine the actions of the debtor;
2) a person who less than three years prior to
the signs of bankruptcy had the right to give binding instructions to the debtor or the possibility to
otherwise determine the debtor’s actions;
3) a person who had the right to give binding
instructions to the debtor or the possibility to otherwise determine the debtor’s actions after the
signs of bankruptcy had been revealed but before
the commercial court accepted the claim for recognizing the debtor as a bankrupt.
In Article 4 of Federal Law No. 266-FZ, we
also see the rule running that ‘consideration of
claims for bringing to subsidiary liability as per
Article 10 of Federal Law No.127-FZ of October
26, 2002 ‘On Insolvency (Bankruptcy)’ (in the version that was in force before the above Federal
Law came into effect), which were filed starting
from July 1, 2017, is performed in compliance with
the rules of Federal Law No.127-FZ of October 26,
2002 ‘On Insolvency (Bankruptcy)’ (as amended
by this Federal Law)’.

controlling a debtor became effective on September 1, 2016.
Thus, since September 1, 2016, the following
persons were designated as persons controlling a
debtor:
1) a person who currently has the right to give
binding instructions to the debtor or the possibility
to otherwise determine the actions of the debtor;
2) a person who less than within three years
prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had
the right to give binding instructions to the debtor
or the possibility to otherwise determine the debtor’s actions.
At the same time, the provisions containing
this concept (para. 34 of Article 2) and the
grounds for the liability of the persons controlling
the debtor (Item 4 of Article 10 of Federal Law
No. 127-FZ of October 26, 2002 ‘On Insolvency
(Bankruptcy)’ (as amended by Federal Law
No.222) ‘are applied to claims for bringing persons controlling a debtor to subsidiary liability or
to claims for bringing persons controlling the debtor to liability in the form of compensating for
losses, for both types of claims filed after September 1, 2016’ (Article 13 of Federal Law
No. 222).
These provisions were in effect until July 30,
2017 – the effective date of the law that invalidated
both the above-mentioned concept of ‘the person
controlling a debtor’ and Article 10 of Law ‘On
Insolvency (Bankruptcy)’ in general (Federal Law
No. 266-FZ of July 29, 2017 ‘On Introducing
Amendments to Federal Law ‘On Insolvency
(Bankruptcy)’ and the Administrative Offenses
Code of the Russian Federation’ (hereinafter –

2

On Introducing Amendments to Federal Law ‛On Insolvency
(Bankruptcy)’ and the Administrative Offenses Code of the
Russian Federation: Federal Law No. 266-FZ of July 29,
2017. Collection of Legislative Acts of the Russian Federation.
2017. No. 31. Part 1. Art. 4815.

1

On Introducing Amendments to Certain Legislative Acts of
the Russian Federation (Art. 4): Federal Law No. 222-FZ of
June 23, 2016
amended
. Ibid. (publication
date 23.06.2016).
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The changes in the legal concept of the person controlling a debtor over the period 2002–2017 can be
represented as follows:
From December 2,
2002

– a person who has the right to give binding instructions to the debtor or the possibility to
otherwise determine its actions.

(FZ No. 127)
From June 5, 2009
(FZ No. 73)

From September1,
2016
(FZ No. 222)
From July 30, 2017
to the present day
(FZ No. 266)

– a person who has the right to give binding instructions to the debtor or the possibility to
otherwise determine its actions;
– a person who less than within two years prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had the right to give binding instructions to
the debtor or the possibility to otherwise determine the debtor’s actions.
– a person who has the right to give binding instructions to the debtor or the possibility to
otherwise determine its actions;
– a person who less than within three years prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had the right to give binding instructions to
the debtor or the possibility to otherwise determine the debtor’s actions.
– a person who has the right to give binding instructions to the debtor or the possibility to
otherwise determine its actions;
– a person who less than within three years prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had the right to give binding instructions to
the debtor or the possibility to otherwise determine the debtor’s actions;
– a person who had the right to give binding instructions to the debtor or the possibility to
otherwise determine the debtor’s actions after the signs of bankruptcy had been revealed but
before the commercial court accepted the claim for recognizing the debtor as a bankrupt.

As we can see, starting from June 5, 2009,
the concept of the person controlling a debtor
receives a mandatory characteristic of the period
of influencing the debtor (first 2 years, then
3 years). It is noted in the scientific literature
that ‘the period during which the person controlling the debtor was influencing the company’ is
the second characteristic of the person controlling a debtor [13].
However, this characteristic is related not to
the subject of the offense – the person controlling the debtor but to the objective element of
the offense – the illegal action (failure to act)
committed under the influence of the controlling
person, resulting in the debtor’s bankruptcy.
For bringing to subsidiary liability, it is not
the period of influence that is important (the period
of possessing the right to give instructions that are
binding on the debtor or the possibility to otherwise determine the debtor’s actions). This period
can be very long (much more than 3 years) and
very short (one day). What is meaningful is another circumstance, and in particular: the period or the
date when the action (or failure to act) was committed that caused the debtor’s bankruptcy. Clearly, by introducing this period, the legislator meant
that for having such subsidiary liability grounds as

illegal behavior of the subject of the offense, the
action (failure to act) of the person controlling a
debtor that caused bankruptcy must be committed
during this period.
A different interpretation of the concept of
the person controlling a debtor leads to a conclusion that for recognizing a person as a controlling one and bringing them to subsidiary liability, it is necessary to prove in each case that such
a person exercised control during the entire twoor three-year period. However, the establishment
of this fact does not have any independent significance; for the occurrence of subsidiary liability, it is necessary to prove that within this period
the person controlling the debtor committed an
action (failure to act) that led to the bankruptcy
of the debtor.
It should also be noted that such type of the
controlling person as ‘the person who has the right
to give binding instructions to the debtor or the
possibility to otherwise determine its actions’ is
legally meaningless. According to the grammatical
interpretation, it refers to the persons who currently have the right to give binding instructions or the
possibility to determine the actions of the debtor.
However, at the moment of the claim for bringing
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Evolution of the Legislative Approach to the
Lists of Persons Controlling a Debtor

the person controlling a debtor to subsidiary liability (until July 30, 2017 – this had been the bankruptcy administration procedure), it is obvious that
the above person has no control over the debtor.
Despite the fact that Federal Law No. 266 allowed claiming for subsidiary liability in any bankruptcy procedure (Article 61.14 of Law ‘On Insolvency (Bankruptcy)’, the person controlling the
debtor is still the person who by their action (fail-

In accordance with the first version of Law
‘On Insolvency (Bankruptcy)’, this category includes:
– the founders (founding participants) of the
debtor;
– the owner of the property of the debtorunitary enterprise;
– the manager of the debtor;
– other persons who have the right to give
binding instructions to the debtor or otherwise determine its actions.
In accordance with Law ‘On Insolvency (Bankruptcy)’ as amended by Federal Law No. 7 , the
group of persons controlling the debtor includes:
– the founders (founding participants) of the
debtor;
– the owner of the property of the debtorunitary enterprise;
– the manager of the debtor (including against
special elements of offense:
1)in case the accounting and (or) reporting
documents, which must be collected, compiled,
maintained, and stored according to the legislation
of the Russian Federation, are missing or do not
contain the information about the debtor’s property
and obligations and their movement that is to be
collected, registered and consolidated in accordance with the legislation of the Russian Federation, at the moment of making an order on introducing the bankruptcy supervision procedure or
making a decision on declaring the debtor bankrupt, or in case the specified information is misrepresented (Item 5 of Article 10 of Law ‘On Insolvency (Bankruptcy)’);
2) for breaching the obligation to submit the
debtor’s application to the commercial court in the
cases and within the time period established by
Article 9 of Law ‘On Insolvency (Bankruptcy)’
(Item 2 of Article 10);
– members of the liquidation committee (including against special elements of offense for
breaching the obligation to submit the debtor’s application to the commercial court in the cases and
within the time period established by Article 9 of
Law ‘On Insolvency (Bankruptcy)’ (Item 2 of Article 10);
– the person who by virtue of the authority
granted through the power of attorney/ a normative
legal act/ special powers could perform transactions on behalf of the debtor;

ure to act) caused signs of bankruptcy. It is logical
to assume that such actions (failure to act) could
only be committed in the past, before the claim for
recognizing the debtor as a bankrupt was accepted
(let alone before the satisfaction of such a claim
and initiation of the bankruptcy administration
procedure), even if the control over the debtor is
formally preserved, for example, if the powers of
the debtor’s manager in the observation procedure
are meant.
Moreover, regarding the definition of the persons controlling a debtor, the Supreme Court of the
Russian Federation noted with reference to Item 3
of Article 53.1 of the Russian Federation Civil
Code that ‘a necessary condition for classifying a
person as the one controlling a debtor is the actual
available possibility of this person to give binding
instructions to the debtor or otherwise determine
their actions’ (Item 2 of the Resolution of the RF
Supreme Court Plenum of December 21, 2017
No. 53 ‘On Some Issues Associated with Persons
Controlling Debtors in Bankruptcy’ (hereinafter
referred to as RF Supreme Court Plenum Resolution No. 53). This position is also supported by
specialists [14, p. 19].
Thus, the person controlling a debtor is the
person who had the right to give binding instructions to the debtor or the actual possibility to otherwise determine the actions of the debtor. The
period of existence of such a right or possibility
refers to the objective element of the offense and is
a legally significant period within which the person
controlling a debtor had committed an illegal action (failure to act) that resulted in harmful consequences.
254

Sub sid ia r y Liab ility o f Person s Con tro lling a Deb tor…

– the person who had the right to dispose of
fifty or more percent of the voting shares of a jointstock company or more than half of the authorized
capital of the company with limited (subsidiary)
liability;
– the person who had the possibility to coerce
the debtor’s head or members of the management
bodies into something or to otherwise influence the
debtor’s head or members of the management bodies;
– other person who less than within two years
prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had
the right to give binding instructions to the debtor
or the possibility to otherwise determine the debtor’s actions.
In accordance with Law ‘On Insolvency
(Bankruptcy)’ as amended by Federal Law
No. 222, the persons controlling the debtor were
listed as follows:
– the manager of the debtor, including
against special elements of offense for breaching
the obligation to submit the debtor’s application
to the commercial court in the cases and within
the time period established by Article 9 of Law
‘On Insolvency (Bankruptcy)’ (Item 2 of Article 10);
– the sole executive body for the element of
offense provided for in para. 5 of Article 10 of
Law ‘On Insolvency (Bankruptcy)’. With this, the
head of the debtor in general is the sole executive
body of a legal entity or the head of the collegial
executive body, as well as another person who in
accordance with the Federal Law performs actions
on behalf of the legal entity without a power of
attorney (para. 6 of Article 2 of Law ‘On Insolvency (Bankruptcy)’;
– the founder (founding participant) of the
debtor;
– the owner of the property of the debtorunitary enterprise;
– the member of the managerial bodies of the
debtor;
– the members of the liquidation committee
(liquidator);
– the person who was charged with the obligation to organize the accounting and store the accounting documents and/or accounting/financial

statements of the debtor (in case by the moment of
making an order on introducing the bankruptcy
supervision procedure/ or appointing a temporary
administrating body of the financial company,
these documents are missing or do not contain information about the objects as prescribed by the
Russian Federation legislation, resulting in significant complication of the procedures applied in
bankruptcy, including the consolidation and selling
of the bankrupt assets);
– the person who by virtue of the authority
granted through the power of attorney/ a normative
legal act/ special powers could perform transactions on behalf of the debtor;
– the person who had the right to dispose of
fifty or more percent of the voting shares of a jointstock company or more than half of the authorized
capital of the company with limited (subsidiary)
liability;
– the person who by virtue of being a blood
relative or a relative-in-law to the debtor, or by
virtue of the official position, had the possibility to
determine the debtor’s actions;
– the person who had the possibility to determine the debtor’s actions through coercing the
debtor’s head or members of the management bodies into something, or to otherwise exercise other
decisive influence on the debtor’s head or members of the managerial bodies;
– other person who less than within three
years prior to accepting by the commercial court of
the claim for recognizing the debtor as a bankrupt
had the right to give binding instructions to the
debtor or the possibility to otherwise determine the
debtor’s actions.
In accordance with Article 61.10 of Law ‘On
Insolvency (Bankruptcy)’ as amended by Federal
Law No. 266, the persons controlling the debtor
were listed as follows:
– the person who by virtue of being a blood
relative or a relative-in-law to the debtor (the debtor-manager or the debtor-member of the managerial bodies), or by virtue of the official position,
had the possibility to determine the debtor’s actions;
– the person who by virtue of the authority
granted through the power of attorney/ a normative
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legal act/ special powers could perform transactions on behalf of the debtor;
– the person who had the opportunity to determine the actions of the debtor by virtue of official position (in particular, when acting in the position of the chief accountant, chief financial officer
of the debtor, or in the positions of the persons
having the right either alone or in cooperation with
interested parties to dispose of fifty or more percent of the voting shares of the joint-stock company or more than half of the authorized capital of
the company with limited (subsidiary) liability, or

counting documents and/or accounting/financial
statements of the debtor, and to maintain the accounting records and store the accounting documents and/or accounting/financial records of the
debtor, in case by the moment of making an order
on introducing the bankruptcy supervision procedure/ or appointing a temporary administrating
body of the financial company, the accounting
documents that are to be maintained (compiled) as
required by the Russian Federation legislation, are
missing or do not contain information about the
objects as prescribed by the Russian Federation

more than half of the votes in the General Meeting
of Founders of the legal entity, or had the right to
appoint (elect) the head of the debtor, and also in
any other position that allowed determining the
debtor’s actions);
– the person who had the possibility to determine the debtor’s actions through coercing the
debtor’s head or members of the management bodies into something, or to otherwise exercise decisive influence on the debtor’s head or members of
the managerial bodies;
– the person who had the possibility to other-

legislation or in case the specified information is
misrepresented, resulting in significant complication of the procedures applied in bankruptcy, including the consolidation and selling of the bankrupt assets;
– the debtor’s sole executive body, for the
element of offense as per the subitem 3 of Item 2
of Article 61.11 of Law ‘On Insolvency (Bankruptcy)’. Let us note that Item 5 of Article 61.11
of Law ‘On Insolvency (Bankruptcy)’ runs that
this element of offense is applicable to ‘a person
who was a debtor or its sole executive body at

wise determine the debtor’s actions;
– the head of the debtor;

the time when the offense was committed and

– the head of the debtor’s managing company;

also to a person who was controlling the debtor’.

– a member of the debtor’s executive body;

Clearly, here we see a juridical-technical mistake

– a debtor’s liquidator (member of the liquida-

of opposing the concept of the sole executive

tion committee);

body to the concept of the person controlling the

– the person who had the right either alone or
in cooperation with interested parties to dispose of

debtor, although the first concept is a part of the

fifty or more percent of the voting shares of a jointstock company or more than half of the authorized
capital of a company with limited (subsidiary) liability, or more than half of the votes in the General
Meeting of Founders of a legal entity, or had the
right to appoint (elect) the head of the debtor;
– a person who profited from illegal or dis-

RF Supreme Court: ‘this presumption is applied

honest behavior of the persons listed in Item 1 of

– the debtor’s sole executive body, and other

Article 53.1 of the Civil Code of the Russian Fed-

persons who on behalf of the legal person are

eration;

charged with the obligation to submit the docu-

second one. The mistake was corrected by the
in case of bringing to subsidiary liability of both
the debtor’s head (the actual and the nominal
ones) and other persons who are recognized as
controlling persons at the moment of committing
the tax offense’ (Item 26 of the RF Supreme
Court Resolution No. 53);

ments for the state registration or with the obliga-

– the person who is charged with the obliga-

tion to introduce entries into the Unified Federal

tion to organize the accounting and store the ac256
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period of time they were not entitled to give binding instructions to the debtor and did not have a
possibility to otherwise determine the actions of
the debtor. The previous versions of Law ‘On Insolvency (Bankruptcy)’ did not establish such contestable presumptions.
It should also be noted that the existing list

Register of Information on Facts of Legal Persons
Activities,
for failure to introduce information
subject to mandatory introduction according to the
federal law, or for introduction of false information
about the legal person (subitem 5 of Item 2 of Article 61.11 of Law ‘On Insolvency (Bankruptcy)’);
– the person who less than within three years
prior to accepting by the commercial court of the
claim for recognizing the debtor as a bankrupt had
the right or currently has the right to give binding
instructions to the debtor or the possibility to otherwise determine the debtor’s actions. For the first
time, the legislator explicitly stated that the commercial court could recognize a person as the one
controlling the debtor on other grounds (Item 5 of
Article 61.10). The examples of such grounds ‘can
be any informal personal relationships, including
those revealed through operational investigative
activities, for example, living together (including
in the status of the a so-called de facto marriage),
long-term working together (including military
service, civil service), being educated together
(classmates, fellow students), etc.’1.
It should also be noted that this version of
Law ‘On Insolvency (Bankruptcy)’ was first to
presume the following persons as persons controlling a debtor: the head of the debtor, the head of
the debtor’s managing company, a member of the
debtor’s executive body, a debtor’s liquidator, a
member of the liquidation committee, a person
who had the right either alone or in cooperation
with interested parties to dispose of fifty or more
percent of the voting shares of a joint-stock company or more than half of the authorized capital of
a company with limited (subsidiary) liability, or
more than half of the votes in the General Meeting
of Founders of a legal entity, or had the right to
appoint (elect) the head of the debtor, and a person
who benefited from the illegal or dishonest behavior of persons specified in Item 1 of Article 53.1
of the Civil Code of the Russian Federation. Thus,
they have a right to prove that during the disputed

of persons who control the debtor and are subsidiary liable was called too excessive in the
scientific literature [5, p. 57], and this is hard to
disagree with.
The Concept of the Person Controlling a Debtor
in Different Periods of Time
In view of the above, a temporal question
arises: how were the above rules- definitions of the
person controlling the debtor and the lists of such
persons supposed to be applied by the by commercial courts?
From technical-juridical positions, the legislator used different wordings for describing the new
legal norms application in all the three versions of
Law

‘On

Insolvency

(Bankruptcy)’,

which

changed the rules about subsidiary liability of persons controlling the debtor:
in particular, the new rules of Federal Law
No. 73 are applied when hearing the cases of
bankruptcy initiated after June 5, 2009 (the date
when Federal Law No. 73 came into force).
The new provisions of Federal Law No. 222
are applied to claims for subsidiary liability of persons controlling the debtor made after September
1, 2016.
Federal Law No. 266 specifies that it is applied when reviewing the claims for subsidiary liability made after July 01, 2017.
The Presidium of the Supreme Commercial
Court of the Russian Federation provided official
explanations on applying the changing rules that
determine the liability of persons controlling the
debtor, upon entry into force of Federal Law No.
73 in its information letter of April 27, 2010 No.

1

On Applying the Provisions of Chapter III.2 of Federal Law
No. 127-FZ of October 26, 2002: Letter of the Federal Tax
Service of Russia No. SA-4-18/16148 of August 16, 2017.
Access from the legal reference system ‘ConsultantPlus’.

137 ‘On Certain Issues Related to the Transitional
Provisions of Federal Law No. 73-FZ of April 28,
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2009 ‘On Introducing Amendments to Certain

attention to a number of circumstances. We can
easily see that the above interpretation is extensive
since the legislator, defining the temporary rules
for the operation of the above-mentioned laws,
does not directly differentiate between the operation and application of material and procedural
legal norms of these laws.
Moreover, according to Item 9 of Article 13
of Federal Law No. 222, ‘the provisions of para. 34
of Article 2 and Item 4 of Article 10 of Federal
Law No. 127-FZ of October 26, 2002 ‘On Insolvency (Bankruptcy)’ (as amended by the above
Federal Law) apply to claims made after September 1, 2016 for bringing the persons controlling a
debtor to subsidiary liability’.
With this, the mentioned para. of Article 2
contains a legal concept of the person controlling a
debtor (with this, the liability of these persons was
enhanced and their position was worsened: the
two-year period of control prior to accepting by the
commercial court of the claim for recognizing the
debtor as a bankrupt, was changed to a three-year
period) and the mentioned Item of Article 10 establishes the grounds for bringing to subsidiary liability of such persons and the extent of such liability.
Both of these rules are of substantive nature.
Thus, if, for example, the claim for bringing the
controlling person to subsidiary liability was made
on December 01, 2016 (and it is clear that the offense was committed when the previous version of
the law was in force), the courts were supposed to
apply the controlling person concept and the
grounds for its liability provided for in the new
version, which might be stricter than those in force
at the time of committing the offense or, above
that, might have been not recognized as offensive
by the previous version of law at the time of committing the offense.
Let us consider the following case: on August
01, 2016, a commercial court accepted a claim for
recognizing the debtor as a bankrupt (the rules of
Federal Law No. 73 were in effect). A person controlled the debtor and was able to determine their
actions in the period between August 01, 2013 and
August 01, 2014. Clearly, the claim for bringing
the controlling person to subsidiary liability would
have been made after September 1, 2016 (with the
rules of Federal Law No. 222 being in effect).
However, Federal Law No. 73 deemed the
person controlling the debtor as a person who
less than within two years prior to accepting by

1

Legislative Acts of the Russian Federation’ .
The below rules follow from Item 2 of the
above letter.
First, the provisions of Federal Law No. 73 on
subsidiary liability are applied in case the circumstances which serve as the grounds for bringing
them to such liability (for example, when the controlling person gives instructions to the debtor,
when the controlling person approves a transaction
or makes a transaction on behalf of the debtor) occurred after June 5, 2009 (the date when Federal
Law No. 73 came into force); and should these
circumstances occur before June 5, 2009, then the
provisions on subsidiary liability of the bankruptcy
law in the version that was in force before June 5,
2009 are applicable (regardless of the date when
the bankruptcy proceedings were initiated).
Secondly, the procedural rules provided for by
Federal Law No. 73 that cover the order of bringing to subsidiary liability (Items 6-8 of Article 10
of the bankruptcy law) are applied by courts after
June 5, 2009 (regardless of the date when the mentioned circumstances occurred or the bankruptcy
proceedings were initiated).
The general temporal principle is as follows:
the terms for bringing to liability are defined on the
basis of the substantive rules that were in force at
the time of committing illegal actions (failure to
act) by the person controlling the debtor, and the
procedural rules are applied by the court in the
wording of the law that was in force at the time of
the case consideration by the commercial court.
Despite the fact that the explanations provided
by the Presidium of the RF Supreme Commercial
Court are still used by courts, including when applying Federal Law No. 222 and Federal Law
No. 266, and this practice is generally supported by
the RF Supreme Court2, we would like to draw
1

On Certain Issues Related to the Transitional Provisions of
Federal Law No. 73-FZ ‛On Introducing Amendments to Certain Legislative Acts of the Russian Federation’ of April 28,
2009: Information Letter of the Presidium of the Supreme
Commercial Court of the Russian Federation No. 137 of April
27, 2010. Bulletin of the Supreme Commercial Court of the
Russian Federation. 2010. No. 6.
2
Resolution of the Supreme Court of the Russian Federation
No. 309-ES19-8709 of June 20, 2019 in case No. A717311/2010; Resolution of the Supreme Court of the Russian
Federation No. 307-ES19-7939 of June 17, 2019 in case
No. A56-82366/2017; Resolution of the Supreme Court of the
Russian Federation No. 304-ES18-21262 of December 26,
2018 in case No. A75-7871/2014.
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founders (stockholders) of the debtor, the owner of
the property of a debtor being a unitary enterprise,
or other persons including the head of the debtor,
who have a right to give binding instructions to the
debtor to otherwise determine their actions, the
founders (stockholders) of the debtor or other persons may be imposed with a subsidiary liability for
the debtor’s liabilities if the debtor’s property is
insufficient’.
Despite the obvious legal and technical
shortcomings of this wording (for example, the
words ‘head of the debtor’ should appear after the
words ‘the owner of the property of the debtor
being a unitary enterprise’ but not after the words
‘other persons’), we can identify the terms for
incurrence of subsidiary liability of persons controlling a debtor:
1. Unlawful conduct of the person controlling the debtor, i.e. actions (failure to act) that
caused bankruptcy. The use of the phrase
‘through the fault of’ the person controlling the
debtor is incorrect from the standpoint of the
legal liability theory: bankruptcy occurs not
through the fault of the offender but as a result
of their actions (failures to act); and whether
these actions (failures to act) were faulty or not
faulty is another question since the fault is an
independent term for liability, which is different
from unlawful conduct.
2. A harmful consequence of the unlawful
conduct of the person controlling the debtor, i.e.
bankruptcy of the debtor with simultaneous insufficiency of the debtor’s property.
3. The cause-and-effect link between the unlawful conduct of the person controlling the debtor
and the negative consequences (‘if a debtor has
been deemed bankrupt...’).
4. The fault of the person controlling the debtor that is presumed as per the general civil rules.
According to Items 1, 2 of Article 401 of the RF
Civil Code, a person who has not fulfilled an obligation or fulfilled it improperly is liable in case of
fault (intent or negligence), except where the law
or contract provides for other grounds for liability.
A person shall be declared not guilty if they made
all reasonable efforts for fulfillment of the obligation with the degree of care and diligence which

the commercial court of the claim for recognizing
the debtor as a bankrupt had had a possibility to
influence the debtor’s actions, but as per Federal
Law No. 222 the person controlling the debtor is a
person who less than within three years prior to
accepting by the commercial court of the claim for
recognizing the debtor as a bankrupt had a possibility to carry out the above activities. In view of
the simulated situation, if the influence on the debtor was practiced from August 01, 2013 to August
01, 2014, then under Federal Law No. 73 it was
not recognized as a controlling influence, but under
Federal Law No. 222 a person doing the same was
already recognized as a controlling person. As the
provisions of para. 34 of Article 2 of Federal Law
‘On Insolvency (Bankruptcy)’ as amended by Federal Law No. 222 are applied to claims for bringing
controlling persons to subsidiary liability made
after September 1, 2016, we must recognize a person controlling the debtor in a person who in compliance with the law then in force, was not recognized as such at the time of practicing influence on
the debtor. It seems that this situation is an example of violation of the constitutional prohibition to
bring a person to legal liability for committing an
act that was not recognized as an offense at the
time of its commission.
In this regard, it should be noted that the
problem of retroactive application of the rules on
piercing the corporate veil is also a characteristic
of foreign legal systems. For example, the Croatian courts collect outstanding tax debts incurred
by corporate taxpayers from their shareholders
and directors, including in respect of facts that
had occurred before the relevant rules came into
force [28].
Seemingly, despite this regulation, the concept of the person controlling the debtor, the basis
and terms of its subsidiary liability should be applied in the version that was in effect at the time of
committing the action (failure to act) since according to part 2 of Article 54 of the Constitution of the
Russian Federation, ‘One cannot bear responsibility for the action that was not regarded as a crime
when it was committed’.
Terms of Subsidiary Liability of Persons
Controlling a Debtor
Item 4 of Article 10 of the first edition of Law
‘On Insolvency (Bankruptcy)’ ran that ‘If a debtor
has been deemed bankrupt through the fault of the
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ing to which the latter is a persons who had the
right to give binding instructions to the debtor or
the possibility to otherwise determine the debtor’s
actions. If, for example, the harm caused to the
property rights of creditors did not result from the
instructions given by the person controlling the
debtor but resulted from implementing the ‘possibility to otherwise determine the debtor’s actions’,
will the subsidiary liability be implied? Here we
see a negative example of confusing the characteristics of the controlling person as a liable party
with the terms for their subsidiary liability. The
unlawful conduct of the person controlling the debtor is supposed to take place within two years prior
to accepting by the commercial court of the claim
for recognizing the debtor as a bankrupt.
2. According to Federal Law No. 73, a harmful consequence of the unlawful conduct of the
person controlling the debtor is the harm caused to
the property rights of creditors with simultaneous
insufficiency of the debtor’s property. In any case,
this particular version of Item 4 of Article 10 of
Law ‘On Insolvency (Bankruptcy)’ does not even
mention the debtor’s bankruptcy through the actions (failure to act) of the persons controlling the
debtor. The legislator replaced understandable
harmful consequences in the form of a ‘debtor’s
bankruptcy’ with rather broad ‘harm caused to the
property rights of the creditors’, and this does not
seem to be clearly appropriate.
3. As per Federal Law No. 73, the cause-andeffect link is in that the harm to the property rights
of the creditors was the result of fulfillment of instructions made by the person controlling the debtor. Here we see an error again: it was the debtor
who fulfilled the instructions given by the controlling person, but it is not the debtor who is hold
subsidiary liable in accordance with Item 4 of Article 10 of Law ‘On Insolvency (Bankruptcy)’. For
bringing the controlling person to subsidiary liability, a juridically meaningful cause-and-effect link
could only be traced between harmful consequences and the conduct (action) of the person
controlling the debtor (giving instructions to the
debtor, approval or performance of a transaction on
behalf of the debtor, etc.), which led to such consequences. ‘For bringing the controlling person to

was required with regard to the nature of the obligation and the terms of the turnover.
The listed terms of subsidiary liability of the
person controlling the debtor were valid from December 02, 2002 to June 5, 2009.
Item 4 of Article 10 of Law ‘On Insolvency
(Bankruptcy)’ as amended by Federal Law No. 7
was formulated in a completely different way:
‘Persons controlling the debtor collectively bear a
subsidiary liability for the financial commitments
of the debtor and (or) for the obligations on mandatory payments from the moment when settlements with creditors were suspended against the
claims for compensation of harm caused to the
property rights of creditors resulting from fulfillment of instructions of the persons controlling the
debtor or by fulfillment of current obligations if the
debtor’s property (bankruptcy assets) is insufficient. The person controlling the debtor is not liable for harm caused to the property rights of creditors if they prove that they acted reasonably and in
good faith in the interests of the debtor’.
The following was noticed in literature with
regard to this new rule: ‘...despite the difference in
wording... of versions of Item 4 of Article 10 of the
bankruptcy law, their meaning remained unchanged: the subsidiary liability is incurred in case
persons controlling the debtor commit actions (fail
to commit actions) that led to the debtor’s bankruptcy’ [17, p. 101].
However, we cannot agree with this conclusion: the wording of the legal norm is unclear and
confusing. The first wording of Item 4 of Article
10 of Law ‘On Insolvency (Bankruptcy)’, although
with the above stylistic shortcomings, still contained clear terms of subsidiary liability which in
general coincide with the civil theory of liability.
Item 4 of Article 10 of Law ‘On Insolvency (Bankruptcy)’ in the wording of Federal Law No. 73 appears much more defective.
1. Unlawful conduct of the person controlling
the debtor. As follows from the terms of subsidiary
liability of the persons controlling the debtor as
specified in Federal Law No. 7 , the unlawful
conduct of the person controlling the debtor is manifested in their instructions to the debtor, and this
obviously does not correspond to the controlling
person concept introduced by the same act, accord260
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subsidiary liability, it is not enough to prove the
fact of their giving a binding order, although it still
needs to be proved. It is also necessary to have a
cause-and-effect link between the instruction and
causing harm to the property interests of the creditors. It is unlikely that a person can be held liable
for giving instructions that are binding for the debtor but were not fulfilled by them for some reason.
Therefore, it should be concluded that it is necessary to prove the fact of such instruction fulfillment’ [9, p. 130].
4. The fault of the person controlling the debtor. It is practically not mentioned in Federal Law
No. 73. However, the law contains the following
wording: ‘A person controlling the debtor is not
liable for the harm caused to the property rights of
the creditors if they prove that they acted reasonably and in good faith in the interests of the debtor’.
Seemingly, this phrase meant that person’s fault
and their innocence were interpreted as reasonable
and good faith actions in the interests of the debtor,
and this does not coincide with the general civil
understanding of fault and innocence. For the sake
of fairness, it is worth mentioning that during this
period both the doctrine and practice viewed the
fault as a mandatory condition for liability of the
persons controlling the debtor [15, p. 85].
The above terms of subsidiary liability of the
person controlling the debtor were in effect from
June 5, 2009 to September 1, 2016.
According to paras. 1 and 7 of Item 4 of Article 10 of Law ‘On Insolvency (Bankruptcy)’ as
amended by Federal Law No. 222, ‘If a debtor has
been deemed bankrupt through the actions and/or
failure to act of the persons controlling the debtor,
such persons bear subsidiary liability for the debtor’s liabilities if the debtor’s property is insufficient... The person controlling the debtor through
the actions/ failure to act of which the debtor has
been deemed insolvent (bankrupt) does not bear
subsidiary liability in case they can prove the absence of their fault in recognizing the debtor insolvent (bankrupt). Such a person is also declared
innocent if they acted reasonably and in good faith
in the interests of the debtor’.
From this wording you can see all the four
grounds of subsidiary liability of the person controlling the debtor:
1. Unlawful conduct is the actions (failure to
act) of the person controlling the debtor that led to

recognizing the debtor insolvent and had been
committed three years prior to accepting by the
commercial court of the claim for recognizing the
debtor as a bankrupt.
2. Harmful consequences – recognition of the
debtor as bankrupt with simultaneous insufficiency
of the debtor’s property.
3. The cause-and-effect link between the unlawful conduct of the person controlling the debtor
and the harmful consequences.
At the same time, this version of Law ‘On Insolvency (Bankruptcy)’ establishes three cases
when the cause-and-effect link is not proved by the
claimant but is presumed (the person controlling
the debtor may prove otherwise):
– a harm was caused to the property rights of
creditors resulting from committing by this person
or for the benefit of this person and also from approval by this person, of one or several transactions of the debtor, including the transactions listed
in Articles 61.2 and 61.3 of the above Federal
Law;
– by the moment of making an order on introducing the bankruptcy supervision procedure (or
appointing a temporary administrating body of the
financial company), the accounting documents
and/or financial records that are to be maintained
(compiled) as required by the Russian Federation
legislation are missing or do not contain information about the objects as prescribed by the Russian
Federation legislation, or in case the specified information is misrepresented, resulting in significant complication of the procedures applied in
bankruptcy, including the consolidation and selling
of the bankrupt assets;
– claims of the third-priority creditors with
regard to the principal sum of debt resulting from
the offense for which the decision came into force
to bring the debtor or its officials who are or were
its sole executie bodies, to criminal, administrative
or liability for tax offense, including claims for
payment of debts identified as a result of proceedings on such offenses; when on the date of closing
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the claims register, the claimed amount exceeds
fifty percent of the total amount of claims for the
principal sum of debt demanded by the thirdpriority creditors included into the claims register.
4. The presumed fault of the person controlling the debtor. Innocence is defined in Article 401
of the RF Civil Code, according to which ‘A person shall be declared not guilty if they made all
reasonable efforts for fulfillment of the obligation
with the degree of care and diligence that was required with regard to the nature of the obligation
and the terms of the turnover’. However, Federal
Law No. 222 supplemented the general civil concept of innocence of the person controlling the
debtor as follows: ‘in the person acted reasonably
and in good faith in the interests of the debtor’.
These terms of subsidiary liability of the person controlling the debtor were in effect from September 1, 2016 to July 30, 2017. In our opinion,
from the juridical-technical positions, Federal Law
No. 222 was the best in formulating the terms of
subsidiary liability of persons controlling the debtor, but they only were in effect in this wording for
less than a year.
In accordance with Items 1, 10 of Article
61.11 of Law ‘On Insolvency (Bankruptcy)’ as
amended by Federal Law No. 266, ‘If the full satisfaction of the creditors’ claims is not possible due
to the actions and/or failure to act of the person
controlling the debtor, such person shall bear subsidiary liability for the debtor’s obligations.
The person who controls the debtor and
whose actions and/or failure to act made it impossible to fully satisfy the creditors’ claims, shall not
bear subsidiary liability if they prove the absence
of their fault in impossibility to fully satisfy the
creditors’ claims.
Such a person is not subject to subsidiary liability if they acted in accordance with the usual
terms of the civil turnover, reasonably and in good
faith in the interests of the debtor, its founders
(founding participants), without violating the property rights of creditors, and if they prove that their
actions were committed to prevent further harm to
the interests of creditors’.
It was noted in literature that ‘in general, it is
not that the changes introduced by Law No. 266-

FZ radically changed the topic of bringing the debtor’s controlling persons to subsidiary liability,
they rather presented it in a more detailed way’
[19, p. 28]. However, this is far from being the
case.
From this wording, which is currently in
force, there follow four terms of subsidiary liability
of the person controlling the debtor.
1. Unlawful conduct – is an action and/or failure to act of the person controlling the debtor that
resulted in impossibility to fully satisfy the creditors’ claims. Such conduct must take place three
years prior to occurrence of the signs of bankruptcy and also after their occurrence but before accepting by the commercial court of the claim for
recognizing the debtor as a bankrupt.
Questions are raised about the time limit of
unlawful conduct of the person controlling the debtor, such as ‘three years prior to occurrence of the
signs of bankruptcy’. According to Item 2 of Article 3 of law ‘On Insolvency (Bankruptcy)’, a sign
of bankruptcy of a legal entity is inability to pay,
i.e. inability to satisfy the claims in case the corresponding obligations and/ or duty are not fulfilled by the legal person within three months from
the date when they should have been fulfilled.
From the legal definition of inability to pay, we see
that inability to pay is the failure of the debtor to
fulfill a part of their monetary obligations or obligations to pay mandatory payments, caused by insufficiency of monetary funds (Article 2 of Law
‘On Insolvency (Bankruptcy)’).
However, in the opinion of the Supreme Court
of the Russian Federation, what shall be taken into
account is the three-year period preceding the moment when the debtor became unable to fully satisfy the claims of creditors because the total volume
of their liabilities exceeded the actual cost of their
assets (objective bankruptcy) (Item 4 of the RF
Supreme Court Plenum Resolution of December
21, 2017 No. 53). Here we see a different sign –
the non-payment, insufficiency of all the debtor’s
property for fulfilling obligations, including those
that are not yet due (excess of the volume of the
debtor’s monetary obligations and obligations to
pay mandatory payments over the cost of the debtor’s property (assets) – Article 2 of Law ‘On Insolvency (Bankruptcy)’).
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nomic entities, especially in enterprises with a long
production cycle, constantly renewed credit obligations, objective cash deficiencies, etc. When criticizing the subsidiary liability of persons controlling the debtor, scientists note that it ‘poses a significant threat to the turnover stability since due to
the shortcomings of legal regulation, there is a high
risk of its application in all cases of unsuccessful
business of a legal entity, with the consequence
that the structure of a legal entity in which participants are not liable for the entity’s debts will be
destroyed’ [7, p. 62].
If the inability to pay is quite simple for justification in a bankruptcy case, then proving that the
inability to fully satisfy the creditors’ claims occurred due to the excess of the total volume of obligations over the real cost of the assets is a laborious process; the definitions of such an impossibility vary both in legislation and in judicial practice. It contains many evaluative aspects, a significant role in assessing the occurrence of such a
moment is assigned to judicial discretion. It is not
by chance that the ‘objective bankruptcy’ has already been called a new evaluative concept introduced by the Supreme Court of the Russian Federation [4, p. 167].
At the same time, we emphasize that the RF
Supreme Court explicitly stated that ‘bringing persons controlling the debtor to subsidiary liability is
the exclusive mechanism for restoring the infringed
rights of the creditors’. This specific feature of
subsidiary liability of persons controlling the debtor is also underlined in scientific papers. In particular, D. V. Lomakin writes: ‘piercing the corporate
veil is not a norm but an exception from the general rule about the self-sufficiency and independence
of a legal entity, including independence from its
participants. It is appropriate in a limited number
of cases when the controlled organizational-legal
structure is used by the controlling person as a tool
for the implementation of their own interests without taking into account the interests of the dependent entity’ [11, p. 31]. We see the same approach
in the foreign law: ‘Piercing the corporate veil is
used as an exception to the traditional rule
of the limited liability of shareholders, according to

The Supreme Court had previously noted that
the signs of bankruptcy were not identical to the
cause for subsidiary liability of the person controlling the debtor, and for establishing this cause it
was necessary to find a ‘critical moment when the
debtor due to the decrease of the net asset value
has been unable to fully satisfy the claims of creditors’1.
Most business entities can find such moments
in their past when they encountered such a sign of
bankruptcy as inability to pay. However, this sign
does not say anything about non-payment, about
objective bankruptcy: ‘in this case, the insufficiency of property is a necessary sign of objective
bankruptcy, and it is after the occurrence of such
insufficiency that the debtor loses the ability to
fully satisfy all the creditors’ claims. At the same
time, for the purposes of recognizing the debtor as
a bankrupt, there continue to be independent signs
of bankruptcy – inability to pay and insufficient
property, and the fact of objective bankruptcy does
not matter for the recognition of the debtor as a
bankrupt’ [12].
In this regard, from the position of the RF Supreme Court of the Russian Federation, it is necessary to count the three-year period within which
the person controlling the debtor committed unlawful acts (failure to act) not from the moment of the
occurrence of inability to pay but from the moment
of non-payment: the unlawful conduct of the person controlling the debtor must take place ‘not earlier than three years prior to occurrence of impossibility to fully satisfy the creditor’s claims due to
the total volume of liabilities exceeding the actual
cost of the assets and also after this impossibility
occurs but before the commercial court accepts the
application for declaring the debtor bankrupt’.
However, to what extent is it at all reasonable
to count the period of unlawful action (failure to
act) committed by the person controlling the debtor
from the moment of the occurrence of the bankruptcy signs (inability to pay) or from the moment
of the occurrence of the signs of objective bankruptcy (non-payment)?
Both inability to pay and non-payment are
permanently present in the activities of most eco1

Resolution of the Supreme Court of the Russian Federation
No. 309-ES17-1801.
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which they are liable for the company’s activities
as if it were their own activities’ [31].
It should be noted that there is a global trend
of increasing the number of cases when the corporate veil is pierced. For example, the UK courts
‘ignore the corporate uniform’ in 35.65% of cases ,
in the US – in 48.51% of cases, in Australia in
38.46% of cases [25, p. 48]. Similar processes are
typical for the UAE [22], China [21; 24; 29],
Georgia [30], and the Netherlands [26]. However,
it is also noted in the foreign literature that the legal requirements for applying the veil piercing
doctrine have become more stringent [32].
The exclusivity of bringing to legal liability
obliges the legislator to establish the strictest, imperative, admitting no frivolous or a broader interpretation grounds for such liability.
In our opinion, calculation of the three-year
period within which the person controlling the debtor had committed unlawful acts from the moment
when the commercial court accepted the claim for
recognizing the debtor as a bankrupt (as was prescribed by the previous version of Law ‘On Insolvency (Bankruptcy)’) was more in compliance
with both the exclusivity of the mechanism of restoring the infringed rights of the creditors through
subsidiary liability of the persons controlling the
debtor, and entrepreneurial and law-enforcement
realities.
2. Harmful consequences – is the inability to
fully satisfy the creditors’ claims due to the excess
of the total volume of obligations over the real cost
of the assets (objective bankruptcy) (Item 4 of the
RF Supreme Court Plenum Resolution of December 21, 2017 No. 53).
Let us pay attention to the fact that the legislator changed the concept of harmful consequences
caused by a controlling person in Federal Law No.
266: ‘The concept of ... ‘liability for actions and/or
failure to act that made it impossible to fully satisfy
the creditors’ claims’ is broader than bringing to
bankruptcy. It includes situations when the debtor
initially became unable to pay for their obligations
not through the actions (failure to act) of the person controlling the debtor, and then this person
committed actions (failed to act) and thus significantly worsened the financial position of the debtor’ [18, p. 62].
3. The cause-and-effect link between the unlawful actions (failures to act) of the person con-

trolling the debtor and the occurrence of the impossibility to fully satisfy the creditors’ claims.
At the same time, Item 2 of Article 61.11 and
para. 2 of Item 2 of Article 61.12 of Law ‘On Insolvency (Bankruptcy)’ establishes six cases when
the presence of a causal link is not proved by the
claimant but is presumed (the person controlling
the debtor has a right to prove otherwise):
1) a harm was caused to the property rights of
creditors resulting from committing by this person
or for the benefit of this person and also from approval by this person, of one or several transactions of the debtor, including the transactions listed
in Articles 61.2 and 61.3 of the above Federal
Law;
2) by the moment of making an order on introducing the bankruptcy supervision procedure (or
appointing a temporary administrating body of the
financial company), or making the decision on declaring the debtor bankrupt, the accounting documents and/or financial records that must be maintained (compiled) and stored as prescribed by the
legislation of the Russian Federation are missing or
do not contain information about the objects required by the legislation of the Russian Federation,
or in case the specified information is misrepresented, which results in significant complication of
the procedures applied in bankruptcy, including the
consolidation and selling of the bankrupt assets;
3) claims of the third-priority creditors with
regard to the principal sum of debt resulting from
the offense for which the decision came into force
to bring the debtor or its officials who are or were
its sole executive bodies, to criminal, administrative, or liability for tax offense, including claims
for payment of debts identified as a result of proceedings on such offenses; when on the date of
closing the claims register, the claimed amount
exceeds fifty percent of the total amount of claims
for the principal sum of debt demanded by the
third-priority creditors included into the claims
register;
4) documents that were to be stored as required by the legislation of the Russian Federation,
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on joint-stock companies, on the securities market,
on investment funds, on limited liability companies, on the state and municipal unitary enterprises
and on regulatory legal acts adopted in accordance
with the legislation of the Russian Federation, are
missing or misrepresented by the moment of making an order on introducing the bankruptcy supervision procedure (or appointing a temporary administrating body of the financial company), or making the decision on declaring the debtor bankrupt;
5) as of the date of initiation of the bankruptcy
case, the legal entity information that in accordance with the Federal Law must be recorded in
the Unified State Register of Legal Entities on the
basis of the documents presented by this legal entity and in the Unified Federal Register of Information on Facts of Legal Persons Activities with regard to information that must be introduced by the
legal person, has not been recorded, or false information about the legal entity has been recorded;
6) the cause-and-effect link is also presumed
between the inability to satisfy the claims of creditors and the failure to submit a claim to the commercial court (requesting for a meeting for taking
the decision about submitting a petition to the
commercial court or the actual taking of such a
decision) in cases and within the term established
by Article 9 of Law ‘On Insolvency (Bankruptcy)’.
What looks somewhat inconsistent is the legislator’s statement that the burden of proof of the absence of such a cause-and-effect link lies with the
person(s) being held liable (para. 2 of Item 2 of
Article 61.12). According to the general rule, the
burden of proof of the cause-and-effect link absence always lies with the infringer.
In general, the cause-and-effect link presumptions established by Law ‘On Insolvency (Bankruptcy)’ relieve the claimants from the necessity to
prove this link, but do not impose the burden of
disproof on the persons controlling the debtors. This
burden is placed on them following the general rules
of legal liability. In such cases, the claimant must
prove only unlawful conduct and the occurrence of
harmful consequences, and the cause-and-effect link
and guilt are presumed and can be disproved by the
person controlling the debtor.
In view of the above, para. 2 of Item 2 of Article 61.12 of Law ‘On Insolvency (Bankruptcy)’

should be formulated as follows: ‘The cause-andeffect link between the impossibility to satisfy the
creditors’ claims and breaching the obligation as
per Item 1 of this Article is presumed proven until
proved to the contrary’.
Opposite opinions were given in literature
with regard to increasing the number of presumptions in the institution of subsidiary liability of the
persons controlling the debtor. On the one hand,
doubts are expressed about the reasonableness of
increasing the number of legal presumptions in
Federal Law No. 266, what to a certain extent
‘contradicts the general legal and constitutional
presumption of good faith of the civil turnover participants’… In particular, an interesting question is
about to what extent these presumptions should be
statistically justified ... given the severity of the
consequences of their non-disproof for those whom
they are opposed to’ [16, p. 55]. Changing the general rules of the distribution of the burden of proof
is a very serious legal tool for influencing the fate
of both the dispute and its participants, so the use
of such means should be extremely well-weighed,
balanced, and conditioned by objective reasons
(according to principle ‘no another way’). On the
other hand, it is said that the increase in the number of presumptions is aimed at ‘stimulating the
procedural activity of the defendant as of the person having evidence’ [1, p. 53]. In our view, the
increase in the number of evidentiary presumptions
should comply with the requirement of a balance
between the permissible objective imputation and
the possibility of obtaining the necessary evidence
by a party who experiences more difficulties in
obtaining it.
4. The presumed fault of the person controlling the debtor. In this version of law, a special
definition of innocence is given that differs from
the general civil definition of innocence contained
in Article 401 of the RF Civil Code, and in particular: ‘A person controlling the debtor shall be declared not guilty if they prove that they acted in
accordance with the usual terms of the civil turnover, reasonably and in good faith in the interests of
the debtor and its participants (shareholders) while
not infringing property rights of the creditors, and
if they prove that their actions were committed for
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avoiding even greater damage to the creditors’ interests’. We see that the fault is defined through the
conduct of the person, through the objective understanding of the fault, the same as in the general
civil law norms.
In addition, there arises a question about the
normative content of the good faith and reasonableness criteria with regard to persons controlling
the debtor; ‘in order to avoid abusive conduct of
the creditors of a legal entity that has already
lost its legal capacity, it seems appropriate to legislatively fix clear criteria of reasonableness and
good faith of conduct of the person exercising control over the legal entity activities. The noncompliance of the controlling person’s conduct
with these criteria will be evidence of their bad
faith and unreasonable conduct and serve as the
basis for imposing subsidiary liability upon the
controlling person through a court decision for the
obligations of the legal entity . … At present,
only judicial discretion is the determining factor in
imposing additional property liability for the debtor’s obligations upon the person controlling the
debtor’ [2, p. 82].
With this, it is important to note that Law ‘On
Insolvency (Bankruptcy)’ does not cancel the presumption of fault, the fault is not proved by the
claimant but presumed, although in some publications we can meet positions to the contrary [3].
The changes in the wording describing the offense for which the person controlling the debtor is
subsidiary liable can be summarized as follows:

No.222 coincide in contents since bankruptcy is
recognizing the debtor as insolvent (bankrupt) by
the commercial court (para. 2 of Article 2 of Law
‘On Insolvency (Bankruptcy)’.). It is easy to notice
that the terms ‘recognition of the debtor as insolvent (bankrupt)’, ‘harm caused to the property
rights of creditors’, and ‘inability to fully satisfy
the creditors’ claims’ are not identical and require
individual content definition in each case.

From December 2,
2002

quences (it is always the same – the inability to

Special Elements of Subsidiary Liability of
Persons Controlling a Debtor
It should be noted from the very start that the
normative juridical-technical dividing of the controlling person subsidiary liability into two groups
(the inability to fully satisfy the creditors’ claims
and the failure to submit (late submission) of the
debtor’s petition) is unreasonable. In both cases the
person is liable for the impossibility to fully satisfy
the creditors’ claims. Para. 2 of Item 2 of Article
61.12 of Law ‘On Insolvency (Bankruptcy)’ explicitly highlights the need for a cause-and-effect link
between the inability to satisfy the creditor’s
claims and breaching the obligation on submitting
a petition.
All persons controlling the debtor are liable
particularly for the impossibility to fully satisfy
the creditors’ claims. However, the law provides
for separate special elements for such liability,
which differ not in the type of harmful conse-

For the debtor’s bankruptcy

fully satisfy creditors’ claims) but in the specific

(Federal Law No. 127,
the first version)
From June 5, 2009

content of another independent term of liability –

(Federal Law No. 73)

For the harm caused to the
property rights of the creditors

From September 1,
2016

For declaring the debtor insolvent (bankrupt)

the unlawful conduct of the person controlling
the debtor. The specifics of unlawful conduct in
their turn provide for singling out the specific
parties who are subsidiary liable for special ele-

(Federal Law
No. 222)

ments suggesting bringing the controlling per-

From July 30, 2017 to For impossibility to fully satisfy
the present day (Fed- the creditors’ claims
eral Law No. 266)

The first version of Law ‘On Insolvency
(Bankruptcy)’ provided for only one special element of subsidiary liability: a failure to submit the
debtor’s petition to the commercial court in cases

sons to liability.

It is not difficult to notice that only Federal
Law No.127 (in the first version) and Federal Law

and within the time period established by Article 9
266
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tor being a unitary enterprise and the founder
(participant) until the liquidation committee was
created (the liquidator was appointed) (Item 3 of
Article 224), and also the liquidation committee
(liquidator) (Item 2 of Article 224). This version
of Law ‘On Insolvency (Bankruptcy)’ did not
mention the obligation to make a decision on
submitting the debtor’s petition with regard to
any person.
Federal Law No. 73 provided for two special
elements of subsidiary liability of persons controlling the debtor.

of the Law, which was the responsibility of the
person who is legally obligated to make a decision on submitting the debtor’s petition to the
commercial court and to submit such a petition.
However, Article 9 itself of the Law mentioned
only the head of the debtor among those responsible for submitting the debtor’s petition in cases
specified in the Article. In the bankruptcy
process of the liquidated debtor, the following
were referenced as the parties who had failed to
execute the obligations on submitting the debtor’s petition: the owner of property of the debUnlawful conduct

Party of Subsidiary Liability

Breaching of obligation to submit the debtor’s petition to
the commercial court in cases and within the time period
established by Article 9 of the Law (Item 2 of Article 10).

The person who is legally obligated to make a decision
on submitting the debtor’s petition to the commercial
court and to submit such a petition (Item 2 of Article 10).
The Law mentions only the parties having the obligation
to submit the debtor’s petition:
– the head (Item 1 of Article 9);
– the liquidation committee (Item 3 of Article 9);
– the owner of property of the debtor being a unitary
enterprise, the founder (participant) of the debtor in case
of the liquidated debtor bankruptcy before the liquidation committee is created (the liquidator is appointed)
(Item 3 of Article 224), the liquidation committee
(the liquidator) (Item 2 of Article 224).
The parties obliged to take the decision on submitting
the debtor’s petition were also not mentioned in this
version of Law.
– the head of the debtor (Item 5 of Article 10).

Breaching the obligation to collect, compile, maintain,
and store the accounting and/or reporting documents:
– the documents are missing;
– the documents do not contain information about the
debtor’s property and obligations and their movement
that is to be collected, registered, and consolidated in
accordance with the legislation of the Russian Federation, or the above information is misrepresented (Item 5
of Article 10).

Federal Law No. 222 provided for three special elements of subsidiary liability of persons controlling the debtor. The first two were similar to the
special provisions of Federal Law No. 73, with one
difference: in accordance with para. 5 of Item 4 of
Article 10 for failure to fulfill the obligation to
maintain (compile) and store accounting and/ or
reporting documents, the persons were brought to
liability who were obliged to organize the accounting and storage of accounting documents and/or
accounting (financial) records of the debtor (i.e.
this is not only the head of the debtor). Let us also
note that Law ‘On Insolvency (Bankruptcy)’ still
did not mention the parties obliged to make a decision on submitting the debtor’s petition.

Thus, a new element appeared: commission
of a criminal, administrative or tax offense (on
the basis of a decision that has entered into
force) which resulted in the debtor’s incurring a
debt that exceeds 50% of the total debt to the
third-priority creditors (para. 5 of Item 4 of Article 10). The person held liable for this special
element was the sole executive body of the debtor at the time when the debtor or its sole executive body committed the relevant offense (para. 7
of Item 4 of Article 10 of Law ‘On Insolvency
(Bankruptcy)’).
In Law ‘On Insolvency (Bankruptcy)’ as
amended by Federal Law No. 266 (with regard to
subsidiary liability, effective from July 30, 2017 to
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The following table provides an overview of the
special elements of offenses for which the persons
controlling the debtor are held subsidiary liable.

present), all the ‘old’ special elements underwent
certain changes, and two new elements were introduced.
Unlawful conduct
Failure to fulfill the obligation in cases and within the
time period established by Article 9 of Law ‘On Insolvency (Bankruptcy)’:
– on requesting for a meeting for taking the decision
about submitting the debtor’s petition to the commercial
court;
– on actual taking of such a decision;
– on submitting the above petition to the commercial
court (Item 1 of Article 61.12).

Failure to fulfill the obligation to organize maintaining,
maintain, and store the accounting and/or reporting documents:
– the documents are missing;
– the documents do not contain information about the
objects as prescribed by the Russian Federation, or this
information is misrepresented (subitem 2 of Item 2 of
Article 61.11).
This element was amended with breaching the obligation on maintaining the documents (to complement
the obligations to only organize maintaining and store
the documents).
Committing of a criminal, administrative or tax offense
(on the basis of a decision that has entered into force),
which resulted in the debtor’s incurring a debt that exceeds 50% of the total debt to the third-priority creditors
(subitem 3 of Item 2 of Article 61.11).
Failure to fulfill obligations on compiling and storage of
the corporate documents (the documents are missing or
misrepresented) (subitem 4 of Item 2 of Article 61.11).
(newly introduced element).
Failure to introduce information subject to mandatory
introduction or for introduction of false information
about the legal person into:
– the Unified State Register of Legal Entities on the basis of the documents presented by this legal entity;
– the Unified Federal Register of Information on Facts
of Legal Persons Activities with regard to information
that must be introduced by the legal person (subitem 5 of
Item 2 of Article 61.11).
(newly introduced element).

Party of subsidiary liability
– for failure to submit the petition – the head of the debtor (Item 1 of Article);
– for failure to submit the petition – the liquidation
committee of the debtor (Item 3 of Article 9, Item 2 of
Article 224);
– for not taking the decision – the owner of the property
of the debtor being a unitary enterprise (para. 2 of Item
3.1. of Article 9) (new party that is liable only for unlawful conduct committed after July 30, 20171);
– for not requesting for a meeting – persons having the
right to initiate convening of the extraordinary meeting
of the shareholders (participants) of the debtor, or other
persons controlling the debtor (para. 2 of Item 3.1. of
Article 9) (new party that is liable only for unlawful
conduct committed after July 30, 20172);
– for failure to submit the petition – the owner of the
property of the debtor being a unitary enterprise, the
founder (participant) of the liquidated debtor until the
liquidation committee is created (the liquidator is appointed) (Item 3 of Article 224).
– the person obliged to organizemaintaining the accounting and storing the accounting and/ or reporting
(finance) documents of the debtor;
– the person obliged to maintain the accounting and
storing the accounting and/ or reporting (finance) documents of the debtor (Item 4 of Article 61.11).

– the person who was a sole executive body of the debtor at the time when the debtor or its sole executive body
committed the relevant offense;
– other persons controlling the debtor (a newly introduced party that is liable only for unlawful conduct
committed after July 30, 2017) (Item 5 of Article 61.11).
– the sole executive body of the legal person;
– other persons obliged to compile and store the documents (Item 6 of Article 61.11).
– the sole executive body of the legal person;
– other persons who on behalf of the legal person are
charged with the obligation to submit the documents for
the state registration or with the obligation to introduce
entries into the Unified Federal Register of Information
on Facts of Legal Persons Activities (Item 7 of Article 61.11).

1

Resolution of the Second Commercial Court of Appeal No. 02AP-10591/2018 of February 12, 2019 in case No. A31-7345/2016;
Resolutions of the Eighteenth Commercial Court of Appeal No.18AP-4006/2018, 18AP-3522/2018, 18AP-3521/2018 of June 15,
2018 in case No. А76-23343/2014.
2
Resolution of the Commercial Court of the Far Eastern Federal District No. F03-721/2019 of March 18, 2019 in case No. A246392/2017; Resolution of the Commercial Court of the Volga Federal District No. F06-27253/2017 of June 20, 2019 in case
No. A65-15550/2016.
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ing to the constitutional rule, ‘nobody can be
brought to liability for committing an act that was
not recognized as an offense at the time of its
commission’.
During the effective period of Law ‘On Insolvency (Bankruptcy)’, the ground for the controlling persons’ liability has been changed several
times. They were liable for: declaring the debtor
bankrupt (bringing them to bankruptcy) (from December 02, 2002 to June 5, 2009 and from September 1, 2016 to July 30, 2017); for harm caused
to the property rights of creditors (from June 5,
2009 to September 1, 2016); for the inability to
fully satisfy the creditors’ claims (from July 30,
2017 to present).
The terms of bringing the persons controlling
the debtor to subsidiary liability coincide with the
general terms of civil liability: the unlawful conduct, which is the action and (or) failure to act of
the person controlling the debtor that resulted in
inability to fully satisfy the creditors’ claims; the
harmful consequences, i.e. the impossibility to fully satisfy the creditors’ claims; the cause-andeffect link; the fault of the person controlling the
debtor. According to the general rule, the first three
terms of liability are to be proved by the claimant
while the fault is presumed. Law ‘On Insolvency
(Bankruptcy)’ in its current version contains six
cases when not just the fault but the cause-andeffect links are presumed.
Law ‘On Insolvency (Bankruptcy)’ contains
the concept of innocence of the person controlling
the debtor (which differs from the general civil
one) where the innocence is defined as commission
of actions by this person in accordance with the
usual terms of the civil turnover, reasonably and in
good faith in the interests of the debtor and its participants (shareholders) while not infringing property rights of the creditors, when their actions were
committed for avoiding even greater damage to the
creditors’ interests.
Special elements of subsidiary liability of the
persons controlling the debtor differ in their objective aspect, namely in the unlawful action or failure to act that was committed and resulted in the
impossibility to satisfy the creditors’ claims.

Conclusions
The person controlling the debtor should be
understood as the person who had the right to give
binding instructions to the debtor or the actual possibility to otherwise determine the debtor’s actions.
The period of existence of such a right or possibility refers to the objective aspect of the offense and
is a legally significant period within which the person controlling a debtor had committed an illegal
action (failure to act) that resulted in harmful consequences. Currently, this period is three years. It
is reasonable to measure such a period from the
moment in the past when the claim for recognizing
the debtor as a bankrupt was accepted but not from
the moment of revealing the signs of bankruptcy
(in view of the lack of a uniform legislative and
law-enforcement understanding of the number and
content of such signs).
Such a legally fixed group of persons controlling the debtor as ‘a person who has the right to
give binding instructions to the debtor or the possibility to otherwise determine the debtor’s actions’
is not legally significant, since at the time of making a claim for bringing to subsidiary liability,
there cannot objectively exist persons who by that
moment have a determining influence onto the
debtor and whose actions brought the debtor to
bankruptcy (inability to satisfy creditors’ claims).
According to the logic of Law ‘On Insolvency
(Bankruptcy)’, such actions can be performed only
before submitting a petition for declaring the debtor bankrupt.
An obvious tendency is traced of the legislator
consistently increasing the list of persons controlling the debtor: from 4 in the first version of Law
‘On Insolvency (Bankruptcy)’ to 8 (Federal Law
No. 73), to 12 (Federal Law No. 222), to 15
(Federal Law No. 266).
The temporal principle of applying the substantive rules of the institution of controlling persons subsidiary liability is as follows: there are
supposed to be applied those concept of the person
controlling the debtor, grounds and terms of their
subsidiary liability that were in force at the time of
performing the actions (failure to act) since accord269
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Novelties and Drawbacks of Legal Regulation].
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2018. Issue 1. Pp. 48–60. (In Russ.).
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Piercing the Corporate Veil as a Way of Allocation
of Risks between Participants of Corporation and
Any Other Participants of Turnover]. Vestnik
grazhdanskogo prava – Civil Law Review. 2014.
Issue 1. Pp. 31–73. (In Russ.).
8. Egorov A. V., Usacheva K. A. Subsidiarnaya otvetstvennost’ za dovedenie do bankrotstva –
neudachnyy ekvivalent zapadnoy doktriny snyatiya
korporativnogo pokrova [Subsidiary Liability for
Causing Insolvency – Unsuitable Equivalent of the
Western Doctrine of Removing Corporate Cover].
Vestnik VAS RF – Herald of the Supreme Arbitrazh
Court of the Russian Federation. 2013. Issue 12.
Pp. 6–61. (In Russ.).
9. Kancer Yu. A. Privlechenie k subsidiarnoy
otvetstvennosti kontroliruyuschikh dolzhnika lic v
ramkakh dela o bankrotstve [Involvement of Vicarious Liability of Controlling Persons of Debtor in
Bankruptcy Case]. Obschestvo: politika, ekonomika, pravo – Society: Politics, Economics, Law.
2011. Issue 4. Pp. 128–134. (In Russ.).
10. Kudryashov A. A.
Subsidiarnaya
otvetstvennost’ kontroliruyuschikh lic dolzhnika, kak
mekhanizm vosstanovleniya narushennykh prav
kreditorov [The Subsidiary Responsibility of the
Controlling Persons of the Debtor as a Mechanism
for Restoring the Violated Rights of Creditors].
Yuridicheskaya nauka: istoriya i sovremennost’ –
Legal Science: History and the Presence. 2018.
Issue 6. Pp. 104–108. (In Russ.).

The legislator increases the number of special
elements of subsidiary liability of persons controlling the debtor: from one in the first version of
Law ‘On Insolvency (Bankruptcy)’ to two (Federal
Law No. 73), to three (Federal Law No. 222), to
five (Federal Law No. 266). With this, various
types of parties held liable for a particular element
also grow in number. For example, for failure to
submit the debtor’s petition, three types of parties
were brought to liability in 2002 according to Law
‘On Insolvency (Bankruptcy)’, and five types of
parties have been brought to liability since 2017
under this law.
In general, the evolution of the legal institution of subsidiary liability of persons controlling
the debtor shows a tendency to the liability expansion, strengthening, complication and excessive
detailing, what is not fully consistent with the declared principle of this liability type exclusivity.
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Introduction: the spread of exclusive copyright co-ownership relations and the exponential
increase in the economic significance of intellectual property rights create the need for a comprehensive theoretical conceptualization of the legal status of the participants in these relations,
for developing a normative framework capable of ensuring a proper regulation of the exclusive
copyright co-ownership institution. Purpose: to define the legal status of the exclusive copyright
co-owner. Methods: general scientific methods including analysis, synthesis, specific historical
method, system-based approach, comparative legal and juridical dogmatic methods. Results:
the legal status of the exclusive right co-owner was found to be determined by the following factors: the co-owner’s possession or non-possession of the co-author status; the type of work covered by the exclusive right belonging to several persons; the co-authorship regime. Conclusions: the main problematic aspects of co-exercising copyrights are mostly manifested in the relations of co-owners who are participants in a mixed legal alliance. These relations should be
regulated in compliance with the following principles: inadmissibility of worsening the status of
the co-authors who are participants in mixed alliances of the exclusive copyright co-owners as
compared to the rights of the co-authors who are participants in alliances which do not include
other co-owners; the precedence of the priority rights of the co-owner being the author over the
priority rights of other co-owners of the exclusive copyright.
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Введение: распространение отношений по сообладанию исключительным авторским правом с учетом экспоненциального роста экономической значимости прав на объекты интеллектуальной собственности предопределяет необходимость полноаспектного теоретического осмысления правового положения участников обозначенных отношений для формирования нормативной платформы, способной обеспечить надлежащее
регулирование института сообладания исключительным авторским правом. Цель: определить гражданско-правовое положение сообладателя исключительного авторского
права. Методы: общенаучные методы, включая анализ, синтез, конкретно-исторический метод, системный подход, сравнительно-правовой и юридико-догматический
методы. Результаты: выявлено, что правовое положение сообладателя исключительного авторского права детерминируют следующие факторы: наличие или отсутствие у
соправообладателя статуса соавтора произведения; вид произведения, исключительное
право на которое принадлежит нескольким лицам; режим соавторства. Выводы: установлено, что основные проблемные аспекты соосуществления и распоряжения исключительным авторским правом, осложненным множественностью лиц, наиболее ярко выражаются в отношениях сообладателей, состоящих в смешанной общности. При этом
регулирование таких отношений должно быть сообразно следующим принципам: недопущение ухудшения положения соавторов, состоящих в смешанной общности сообладателей исключительного права, по сравнению с соавторами-участниками общности, не
включающей иных сообладателей; приоритет преимущественных прав сообладателяавтора перед иными сообладателями исключительного авторского права.
Ключевые слова: сообладание исключительным авторским правом; соавторство;
гражданско-правовое сообщество; режим соавторства; производное произведение;
служебное произведение; сложный объект; доля в исключительном праве

connection with co-ownership of the exclusive
copyright, which is the ‘core of the intellectual
property right’ [12]. It appears essential to determine the legal status of persons being co-owners of
this right. First, this would facilitate effective
achievement of the regulatory goals covering relations associated with the creation of intellectual
property objects, including protection of the authors’ interests, increasing the volume of the copyright market. Second, this is necessary for the civil

Introduction
The increase in the number of works created
through joint rather than individual labor1 of authors necessitates theoretical conceptualization of
the current legal regulation of relations arising in
1

The Geography of Innovation: Local Hotspots, Global Networks: World Intellectual Property Report 2019. Available at:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_944_2019.pdf.
Pp. 5, 112.
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turnover participants to develop a legal behavior
mode that would deliver a proper legal result.
The legal status of copyright holders is characterized by duality: they are granted with both
the status of the exclusive copyright co-owner and
the status of a member of a legal alliance as per the
rules of Chapter 9.1 of the Civil Code of the Russian Federation (hereinafter – RF Civil Code).
Apart from the duality, the scope and content of
the rights and obligations of the co-owner depend
on the following factors:
I.
possession or non-possession of the co-author
status by the copyright co-owner;
II. the type of work covered by the exclusive
right which belongs to several persons
(original work, derivative work, compounded
work, work made for hire, etc.);
III. co-authorship regime (divided, undivided).

are applied to the co-authors of the work and that
regulate the relations concerning co-ownership of
the right in question, despite the fact that the acquisition in this case will be not of initial but of derivative nature.
It seems that there are equal grounds both for
developing a separate array of regulations that
would distinguish co-authors of the work from
other persons possessing the exclusive copyright
according to their legal status, and for legal formalization of the norms regulating relations between
the owners and the co-owners of the exclusive
copyright regardless of their having or not having
the co-author status. Formulation of specific provisions on the exclusive copyright co-ownership will
lay emphasis on the specific features of regulating
the relations with the participation of co-owners, as
compared to the sole possession of this right, while
the establishment of special rules exclusively for
co-owners being also the authors will determine
the specific nature of their legal status as compared
to other co-owners. The latter can also be considered a tool for encouraging the creation of intellectual labor results. At the moment, scientific papers indicate a shortage of norms in the current
regulation that would address the establishment of
the special status of the author of the work as compared to other holders of exclusive rights [18].
According to the legislation in force, the differences in the legal status of the co-owners who
are also the co-authors of the work, as compared to
other co-owners who are not the co-authors of the
work, are expressed in the following rules being
legislatively enshrined:
– the property immunity from the forfeiture
of the possessed share in the exclusive copyright
(para. 1 of Item 2 of Article 1284 of the RF Civil
Code, Item 102 of the Resolution of the Plenum
of the Supreme Court of the Russian Federation
of April 23, 2019 No. 10);
– the pre-emptive right for acquiring the right
to use the work in the event that such a right is sold
in the public bidding procedure in case of its forfeiture (para. 2 of Item 2 of Article 1284 of the RF
Civil Code, Item 102 of the Resolution of the Plenum of the Supreme Court of the Russian Federation of April 23, 2019 No. 10);
– the rule of the transfer of a deceased participant’s exclusive right share to the surviving coauthors when the work was created in the divided

I. Possession of the Co-Author Status as the
Determinant of the Legal Status of the
Exclusive Copyright Co-Owner
The legal alliance covering the exclusive copyright co-owners is not limited to and extends further than the alliance of the co-authors of the work.
The individuals who do not have the status of coauthor and who have acquired a share in such a
right by derivative means may also be in the position of co-owning the exclusive copyright. The
situation is quite common when mixed alliances
occur composed of the exclusive copyright coowners, where this right is jointly possessed by
both the co-authors and the persons who are not
the authors of the work. For determining the scope
of rights and obligations arising in connection with
the state of co-ownership, it is important to differentiate the types of legal alliances of the exclusive
copyright owners with respect to the subjects involved. The criterion for distinguishing the classification units (namely, the alliance of co-owners
being the authors, the alliance of co-owners not
being the authors and the mixed alliance of coowners) should be the type of the subject but not
the method of the exclusive copyright acquisition,
due to the following reason: a co-author of the
work can alienate a share of the exclusive copyright, but later gain this share once again, thus acquiring again a status of the participant in the legal
alliance of the exclusive copyright owners. Such a
person will have to follow all the special rules that
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co-authorship regime, in case this share is recognized as heirless property (Item 2 of Article 1283
of the RF Civil Code);
– the joint character of exercising the exclusive right for the entire work if the alliance consists
only of persons who are the co-authors of the work
(Article 1258 of the RF Civil Code);
– the limitation of the co-author’s liability under a license agreement or an agreement on the
exclusive copyright alienation to the actual damage
amount (Item 1 of Article 1290 of the RF Civil
Code);
– the rule of returning the exclusive right to
the co-authors in case the employer has not performed the actions prescribed by Item 2 of Article
1295 of the RF Civil Code;
– the presumption of the exclusive copyright
reservation by the co-authors in case the original
work is alienated (Item 1 of Article 1291 of the RF
Civil Code).
It is noteworthy that all of the above differences are related to the acquisition, exercising, disposal of the exclusive copyright and are not included into the structure of personal non-property
rights, although the legal formalization of the mentioned specific features of the status of the coowner being also the author is conditioned particularly by the legislator’s recognition of the importance of the person’s creative contribution to the
creation of a work, and by the presence of a moral
component in the work performed by the authors.
Thus, simultaneous concentration of a set of personal non-property and property rights in one person’s hands produces an effect that exceeds the
simple sum of these rights.
Let us take a closer look at these differences.
1. The property immunity from the forfeiture
of the possessed share in the exclusive copyright
was a characteristic of both pre-revolutionary and
Soviet legislation. In particular, in the comments to
Law ‘On Copyright’ of March 20, 19111 it was
noted that the prohibition to forfeit a copyright
‘was implied by its own essence, as the one arising
from the copyright nature…Exercising of a copy-

right, if that involves monetary benefits, should
remain free from any creditors’ influence’ [4]. In
the Soviet legal doctrine, the inadmissibility of
forfeiting the rights possessed by the author set in
Article 271-a of the RSFSR Civil Procedure Code
(as amended in 1928)2 was positioned as a ‘benefit’ [21, p. 565], as a stimulus for the author’s creative activity, as a means to emphasize the ‘exclusiveness of the copyright’ [2, p. 59]. The arguments of the civil law experts of that time demonstrate that the norm in question was perceived as
an integral part of the institution of the author’s
personal and moral rights [2, p. 59]. The causal
relation between the establishment of the immunity
for the author of the work from forfeiture and the
special personal nature of the copyright is also reasoned in modern scientific papers [15]. E.P. Gavrilov, while studying the provisions of Article 1284
of RF Civil Code, notes that the establishment of
the impossibility of forced termination of the exclusive right ‘is based on the recognition of the
close link between the author (performer) and the
work created (performed) by him’ [6].
The legislator establishes exceptions from the
immunity given to the author and allows for the
forfeiture of the exclusive right if the author enters
into a pledge agreement relating to such rights for
a specific work.
The very procedure of implementing the provisions of Article 1284 of the RF Civil Code in
enforcement proceedings is viewed as one of the
problematic aspects. In particular, M.V. Telyukina
emphasizes that the forfeiture of the exclusive right
is performed with no regard for the debtor’s possible possession of other property [23]. The Federal
Bailiff Service of Russia explains that ‘the final
decision on defining the priority order of the debtor’s property forfeiture is made by the bailiff’3. It
appears that this circumstance does not affect the

2

On Amendments to Civil Procedure Code of the RSFSR in
Connection with the Introduction of the ‛Fundamentals of
Copyright’ in the New Wording: Decree of the All-Russian
Central Executive Committee, Council of People’s Commissars of the RSFSR of September 24, 1928. Collection of Laws
of the RSFSR. 1928. No. 124. Art. 788.
3
On consideration of the claim: Letter of the Federal Bailiff
Service of Russia No. 00011/17/98494 of October 11, 2017.
Access from the legal reference system ‛ConsultantPlus’.

1

On Copyright: Law of the Russian Empire of March 20,
1911. Bulletin of the Ministry of Foreign Affairs. St. Petersburg, 1912. Vol. 1. Pp. 49–64.
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protection of the authors (co-authors) holding the

agreement for an exclusive right share without the
consent of the other co-owners (Art. 65). It is
deemed necessary to formulate the second element
as providing the alliance participants with the preemption rights to buy the share in case of its forfeiture, but not as the right of the creditor to demand
the alienation of the debtor’s share in favor of other co-owners, since the wording proposed in the
draft law is close in its construction to Article 445
of the RF Civil Code, while the next part of the
phrase in the text establishes other consequences of
the co-owners’ refusal to buy the debtor’s share
than those specified in Item 4 of Article 445 of the
RF Civil Code. In addition, the draftsmen obviously intend to harmonize the provisions on the exclusive right co-owning with the institution of joint
ownership, specifically - with the norms of Article
255 of the RF Civil Code. However, the wording
of this article has been repeatedly criticized [11;
19] and caused disruption in the uniform law enforcement, resulting - firstly - in the issuance of the
clarification by the Supreme Court of the Russian
Federation about the pre-emption rights of the coowners in case the share is being sold in a bidding
procedure despite of no explicit reference to that in
Article 255 of the RF Civil Code3, and - secondly in a conclusion about the possibility of the creditor’s claim on the basis of Article 445 of the RF
Civil Code4. In addition, judging from the structure
and content of the RF Civil Code articles, these
changes should be implemented in Article 1284 of
the RF Civil Code.
Foreign legal systems also declare the proper-

right, because the forfeiture of their right is only
possible with the existence of a pledge agreement
relating to certain exclusive rights, since the parties
agreed in advance on the pledged item which will
be used for satisfying the creditor’s interest. However, this approach may infringe the rights of other
co-owners. Thus, for cases when enforcement proceedings are initiated against a debtor who in addition to the share in the exclusive right also possesses other property that can be forfeited, it is
deemed necessary to establish the following rule of
the priority order of such property sale: for cases
when the debtor has a share in the exclusive copyright which can be forfeited in accordance with the
law, the forfeiture should be first applied to other
property belonging to the debtor.
The necessity to improve the co-ownership institution with regard to the above aspect was also
emphasized in draft laws: it was proposed to
amend Article 1229 of the RF Civil Code with the
rule about the possibility to encumber the share in
exclusive rights only with the consent of all the
rest of the co-owners; to establish the norm about
the creditor’s right to demand from the co-owner to
alienate his share to other persons who own the
exclusive right jointly with him, in order to forfeit
the money received from the share sale in favor of
the creditor as repayment of the debt; if the coowners do not purchase the exclusive right share,
the creditor shall have the right to forfeit the share
through judicial procedure1. The first element of
the proposed changes seems reasonable since it
creates a regulatory obstacle for the inclusion of
third parties into the alliance of the exclusive right
co-owners against the will of the legal alliance participants. Similar provisions are in place in foreign
legal systems, for example, the Copyright Act2 of
Japan does not allow for the conclusion of a pledge

ty immunity of the author from forfeiture. In particular, Article 53 of Spanish Law on Intellectual
Property of 19965 stipulates that the pledge item is
3

Resolution of the Plenum of the Supreme Court of the Russian Federation No. 50 of November 17, 2015 (Item 63).
Access from the legal reference system ‛ConsultantPlus̕ .
4
Resolution of Judicial Board for Civil Cases of the Supreme
Court of the Russian Federation No. 4-KG19-11 of May 21,
2019. Access from the legal reference system
‛ConsultantPlus’.
5
Consolidated Text of the Law on Intellectual Property, Regularizing, Clarifying and Harmonizing the Applicable Statutory
Provisions (approved by Royal Legislative Decree No. 1/1996
of April 12, 1996, and amended up to Royal Decree-Law
No. 2/2019 of March 1, 2019). Available at: https://wipolex.wipo.int/en/text/507842 (accessed 06.03.2020).

1

Draft Federal Law ‛On Amendments to Part Four of the Civil
Code of the Russian Federation’ (developed by the Ministry of
Education and Science of the Russian Federation) (as of
23.05.2019). Access from the legal reference system
‛ConsultantPlus’.
2
Copyright Act (Act No. 48 of May 6, 1970, as amended up to
Act No. 72 of July 13, 2018). Available at: https://wipolex.wipo.int/en/legislation/details/18696 .
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Copyright Law of 19652), then pledging of the copyright is not allowed, while the question of pledging
the usage rights to the work which were gained under license is considered in a positive way [28, p.
136]. The German law appears to provide no special
advantages for the co-authors of the work with regard to the exclusive right forfeiture, as compared to
other co-owners.
2. Item 2 of Article 1284 of the RF Civil
Code establishes a pre-emptive right of the author
to acquire the right to use the work in the event
that such a right is sold at the public auction in
case of forfeiture. However, the application of the
above provision in case with several co-authors
who are also co-owners, when each of them is
willing to acquire the right being sold at the auction, is complicated by the fact that it is impossible to understand from the text of Item 2 of Article 1284 of the RF Civil Code how the acquisition will be arranged: whether the right will be
sold in equal shares, or proportionally to the share
of each of the co-authors.
Moreover, the current legal regulation does
not provide for mechanisms of special protection
of the authors’ rights upon forfeiture in the conditions of the exclusive copyright co-ownership.
Thus, it appears logical to continue the policy of
strengthening the special status of the author (coauthor) as follows: there should be established a
pre-emptive right of the co-owner also being the
co-author as compared to the co-owners who are
not the authors to acquire shares in another coowner’s exclusive copyright being sold at the public auction upon forfeiture, and not only the licensee’s rights to use the work.
For improving the legal regulation,
T. Yu. Astapova proposes to establish the compulsoriness of obtaining the author’s (licensor’s)
consent to forfeit the right of use under license,
thus drawing an analogy with the rules of Part 10
of Article 89 of Federal Law ‘On Enforcement
Proceedings’ which cover exercising of long-term
lease rights [3]. The proposed specification and
clarification of the provisions of Federal Law ‘On
Enforcement Proceedings’ seems reasonable and

the right to use the work, however, such a right
cannot be forfeited when possessed by the author. Forfeiture of the income received from the
work use is permitted. Other rules regulating the
exclusive right co-ownership relations in the
Spanish law are set via a reference norm which
suggests a subsidiary application of the joint
ownership provisions: Item 4 of Article 7 of
Spanish Law on Intellectual Property contains a
rule about applying the Spanish Civil Code provisions on joint ownership to relations of coauthors if the regulation by the special law is
insufficient for resolving the issues of the exclusive right exercising or disposal. Section III of
Volume II of the Spanish Civil Code regulates
relations associated with joint ownership 1. Article 399 of the Spanish Civil Code establishes
the right of the co-owner to pledge the share that
belongs to him. Scientific works treat this as the
manifestation of the principle of free disposition
of one’s property [31]. In the legal literature, a
special attention is paid to the fact that this right
can be limited by an agreement between the coauthors, and its exercising should not do damage
to other co-owners [25, p. 245].
In German legislation, relations between the
co-authors are also regulated through reference to
the institution of joint ownership, and the arguments
in favor of the permissibility of the independent disposal of the share by each of the co-authors, including through pledging of the share, are found in §
747 of the German Civil Code [31, p. 59] and also
§§1273, 1274 of the German Civil Code that provide for the opportunity to pledge the ownership
rights [25, p. 529; 27, p. 237]. However, some of the
German civil experts note that if the alienation of
copyright is possible only by way of a hereditary
succession or in case when an agreement between
several heirs is concluded (Article 29 of the German
1

2

Real Decreto de 24 de julio de 1889 porelque se publica el
Código Civil. Available at: https://www.boe.es/buscar/
pdf/1889/BOE-A-1889-4763-consolidado.pdf
(accessed
06.03.2020).

Gesetz über Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz, geändert durch das Gesetz vom 01. September
2017).
Available
at:
https://wipolex.wipo.
int/en/text/462250.
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desirable in view of the content of Item 2 of Article 1284 of the RF Civil Code.
3. The norm about the transfer of a deceased
participant’s exclusive right share to the surviving
co-authors when the work was created in the divided co-authorship regime, in case this share is
recognized as heirless property, is established in
Article 1283 of the RF Civil Code. A similar rule
was established in pre-revolutionary Russian legislation: Part 2 of Article 7 of Law ‘On Copyright
in Russia’ of March 20, 1911 established a provision on the transfer of the exclusive rights of the
deceased co-author to the surviving co-authors in
the event that the deceased has no heirs.
The fact was criticized that Article 1283 of
the RF Civil Code makes the exclusive copyright
fate dependent on the regime in which the work
was created: in the divided or undivided coauthorship regime. In addition, E.P. Gavrilov reasons the necessity to depart from the model of
incrementing shares through the transfer of shares
of a deceased co-author to the surviving coauthors in ‘equal shares’, while also reasoning the
introduction of the rule that ‘the heirless share
shall be transferred to other co-authors proportionally to their shares’ [6]. The above proposal
would also allow for solving the question of
whether the provisions of Article 1283 of the RF
Civil Code apply to the co-authors who do not
own the exclusive copyright at the moment of
recognizing the share as heirless. In addition, the
principle of proportionality of incrementing the
shares should be applied in exercising any preemptive rights for acquiring a share in the exclusive copyright, unless otherwise agreed by the coowners.
A similar rule is provided for in §20 of the
Slovak Law: if the co-author has no heirs or the
heirs refuse to accept the succession, the property rights of the co-author pass to other coauthors1. §23 of the Austrian Law also runs that
a copyright recognized as heirless property
passes to the surviving co-authors. The rule of
the share transfer to other co-authors is also established for the situation when a co-author renounces the right that belongs to him. The same

article establishes a ban on other methods of the
copyright alienation 2.
The approach proposed in Turkish legislation seems interesting. The order of succession
depends on the moment when the co-author dies:
before the completion of the work and making it
available to the public, or after that. According
to Article 64 of Turkish Law ‘On Intellectual
Property and Works of Art’ of 1998, ‘if one of
the persons who jointly developed a work dies
before the work is completed or made available
to the public, his share is distributed among the
rest of the co-authors. They are obliged to pay
fair remuneration to the heirs of the deceased coauthor. In case they have not come to an agreement on the amount of such remuneration, it
shall be determined by the court. If one of the
persons who jointly created the work dies after
the work has been made available to the public,
the other co-authors are entitled to decide
whether to keep the co-ownership alliance with
the heirs of the deceased co-author or not. If a
decision is made to keep the cooperation, the
surviving co-authors may ask the heirs to appoint a representative to exercise their rights
with regard to the co-ownership alliance. In case
the decision on the continuation of the coownership alliance existence is not taken, the
provisions of the first paragraph shall apply’. 3 It
seems a good decision to provide the surviving
co-authors with the right to determine the fate of
the legal alliance of the exclusive copyright coowners while giving guarantees of the appropriate compensation to the heirs. This method of
regulating the relationship of inheriting rights of
co-authors being also co-owners emphasizes
their special status with regard to the joint creative work which is not limited to the property
component; the method does not allow for entering of any persons into the alliance against the
will of the surviving co-authors, thus minimizing
the risk of conflicts. However, legal experts note
the need to clarify the criterion for differentiat2

Federal Law on Copyright in Literary and Artistic Works and
Related Rights (Copyright Law 1936, as amended up to Federal Law published in the Federal Law Gazette I No. 105/2018
(BGBI.I No. 105/2018)). Available at: https://wipolex.
wipo.int/en/legislation/details/18678 (accessed 02.03.2020).
3
Turkey. Law on Intellectual and Artistic Works No. 5846 of
December 5, 1951, (as amended up to Law No. 6552 of September 10, 2014). Available at: https://wipolex.wipo.
int/en/text/440050 (accessed 02.03.2020).

1

Act No. 185/2015 Coll. on Copyright and Related Rights (as
amended by Act No. 306/2018 Coll.). Available at:
https://wipolex.wipo.int/en/legislation/details/19393 (accessed
02.03.2020).
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ing the order of inheritance by excluding the
provision on the work completeness/ incompleteness, and by leaving the reference only to
existence or non-existence of the fact of the
work having been published [24]. The scientific
literature reveals the undesirability of confrontation between the heirs and the surviving coauthors [33, p. 108], and documents the impossibility of forcing the co-authors to accept the heir
into the alliance of the co-owners against their
will [24]. Russian scientists also emphasize the
importance of using different juridical means
and tools both for reducing the possibility of a
conflict and for efficient conflict settlement with
consideration to the specific nature of legal relations [7]. Among other things, this suggests paying a special attention to the successful foreign
experience in regulating the relations of the type
under study.
4. The difference in exercising the exclusive
copyright by co-owners being co-authors and by
other co-owners is indicated in Article 1258 of
the RF Civil Code and Item 3 of Article 1229 of
the RF Civil Code. For co-authors there is provided joint exercise of the right related to the
work as a whole, while for other co-owners an
independent exercise of the exclusive copyright is
prescribed. While understanding the implementation of the exclusive copyright as the realization
of powers to use the work in the manner prescribed by Article 1270 of the RF Civil Code, let
us study the differences in the legal status of coowners depending on their having or not having
of the co-author status through the example of a
situation with revision of the work. As follows
from the interpretation of the above legal provisions, the co-owners of the work being also the
co-authors who want to revise the work, must
come to a unanimous agreement on that. However, Item 3 of Article 1229 of the RF Civil Code
does not imply that the co-owners who are not the
authors are obliged to have a common will for
this purpose. It should be noted that the coauthors participating in an alliance that does not
include other co-owners are more protected than
the co-authors being also co-owners belonging to
a mixed legal alliance, since the relations with
participation of the co-owners who are not the
authors are not covered by the provisions of Article 1258 of the RF Civil Code, and it is not required to receive a consent from a co-author be-

longing to a mixed alliance for using the work,
including the revision thereof. It is more difficult
to resolve the situation of exercising the right
when there are several co-authors and several
non-authors in the alliance: the relations between
the co-authors of a mixed alliance are apparently
regulated by Article 1258 of the RF Civil Code,
while the relations of the co-authors and other coowners and between the co-owners being nonauthors are governed by Article 1229 of the RF
Civil Code. In this case, if one of the co-authors
belonging to such an alliance wants to make a
revision of the work, he is to obtain the consent of
the other co-author being the co-owner, but he
does not need to receive a permission from the
co-owners being non-authors. In those cases when
a co-owner who is not an author plans to revise
the work, he does not need to obtain the consent
from other co-owners including co-authors. It
seems that the relations in a mixed alliance should
have a separate regulatory framework that would
allow for achieving certainty and clarity in this
aspect and would prevent from worsening the positions of the co-authors belonging to a mixed
alliance of the exclusive copyright co-owners, as
compared to the co-authors participating in an
alliance which does not include other co-owners.
In particular, we deem it necessary to establish
the following rule: the provisions on the joint character of exercising the exclusive copyright apply
to relations among all co-owners if at least one of
them is a co-author of the work.
5. Item 1 of Article 1290 of the RF Civil
Code establishes limitation of liability of the author (co-author) under the license agreement and
the agreement of the exclusive copyright alienation to the amount of the actual damage. This
rule, along with many other rules regulating relations with the participation of authors, was conditioned by the specific historical development of
the domestic law.
The first steps to introduce regulations establishing the limits of the authors’ liability under
contracts concluded by them were taken by the
Russian legislator when adopting Law ‘On Copyright in Russia’ in 1911. Article 68 of this Law
entitled the author to declare the contract terminated for a valid reason, including for circumstances not listed in Article 658 of the Civil Laws,
under the obligation to only reimburse the publisher’s expenses already incurred. Among the
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valid reasons, Ya. A. Kantorovich named publication of a new work that influenced the author’s
conclusions, publication of a similar work,
changes in the political situation. The scientist
drew attention to the fact that draft Article 68 of
the Law contained a similar right of the publisher
to declare the contract terminated, but this right
was excluded from the final version as it was considered inappropriate to give equal rights to both
the author and other participants in the turnover.
In addition, Ya.A. Kantorovich noted the need to
establish similar rules for the right alienation contract [14, pp. 263-264].
Article 26 of the Resolution ‘On Copyright’
of 19281 issued by the All-Russian Central Executive Committee, the Council of People’s Commissars of the RSFSR, § 17 and 18 of the standard
publishing agreement established the authors’ liability under the copyright agreement in the amount
not exceeding 20 percent of the earnings. When
commenting on these provisions, V.I. Koretskiy
pointed out that ‘the principle of the author’s limited liability is fair ... however, it seems to us that
in order to ensure the actual performance of mutual
obligations under copyright agreements, it is feasible to complement the future standard contracts
with provisions on penalties and fines for late performance and other violations, of course, in the
amount adequate for the author’ [16].
According to Article 511 of the RSFSR Civil
Code of 1964, the only consequence established
for breaching the author’s obligations arising out
of the contract on transfer of the work for its use
was returning of the received remuneration by the
author. Analyzing the court practice on applying
this provision, V.A. Dozortsev notes that this limitation expresses ‘one of the ways to protect his social interests’ [9, p. 126].
In its current version, Item 1 of Article 1290
of the RF Civil Code received diverging feedbacks from the scientific community. The limitation of liability established in it, is positioned as
one of the benefits provided for the authors [5],
who are traditionally considered to be a weaker
party to the contract [13; 27]. However, by no
means all researchers believe that the introduction
of such preferences is justified [20, p. 13].

Judicial practice demonstrates a conclusion
about the illegitimacy of amending the text of the
contract with provisions which contradict Item 1
of Article 1290 of the RF Civil Code: the clause
containing the co-authors’ obligation to reimburse
the publishing house for loss of profit in case of
breaching the license agreement was declared
invalid (void), however the clause under dispute
was voluntarily deleted from the contract by the
defendant2.
6. Establishing the rule of returning the exclusive right to the author (co-authors) in case the
employer has not performed the actions prescribed
by Item 2 of Article 1295 of the RF Civil Code is
also an element of protection for the authors who
have a certain creative ambition, and a way of
increasing the intellectual and cultural heritage
through communicating the work to society.
V. V. Gruzdev believes that in this case a relationship is traced between the property and nonproperty element of the legal relationship: ‘the
author still owns the spiritual value, which at the
same time bears the signs of the economic good,
this leading to a situation that the exclusive right
can be returned to the author under certain conditions’ [8].
In the review of special rules proposed by
law for regulating relations involving the authors,
it is noted that the normative acts of many countries of the European Union enshrine the ‘callback-right’ principle in various ways [30, p. 265].
Examples may include the provisions on returning
exclusive rights to the author in case of non-use
or insufficient use by the copyright holder, see
German Law (Article 41), Law On Copyright of
the Netherlands (Article 25e), Intellectual Property Code of France (Article L132-17-5) [27].
According to Law On Protecting Copyright and

1

On Copyright: Resolution of the All-Russian Central Executive Committee, Council of People’s Commissars of the
RSFSR of October 8, 1928. Collection of Laws of the RSFSR.
1928. No. 132. Art. 861.

2

Appellate Resolution of the Moscow City Court of February
10, 2017 in case No. 33-4884/2017. Access from the legal
reference system ‛ConsutantPlus’.
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Related Rights of Ethiopia (Article 25)1, Law On
Copyright of Mauritius, 2 and others, if the copyright holder or licensee using the work under an
exclusive license does not use the work or does
not use it sufficiently, thereby infringing the
rights of the author, the latter is entitled to terminate the contract and regain the exclusive right.
It seems that if several co-authors participate
in the creation of a work for hire, the law should
explicitly provide for the possibility to contractually define the different legal fate of the exclusive right share for each of the co-authors. The
construction of providing each co-author with the
right to unilaterally cancel a contract in regard to
the exclusive right transfer to the employer in
case the latter has not performed the actions listed
in para. 2 of Item 2 of Article 1295 of the RF Civil Code, instead of the existing automatic return of
the exclusive right to the author (co-authors), will
prevent from the inclusion of the co-author into
the legal alliance of the co-owners against his
will. With the automatic return of the exclusive
right to the co-authors, co-ownership is exercised
by compulsion.
7. For authors and other holders of the exclusive copyright, there are established opposing approaches to determining the consequences of alienation of the original work with regard to the fate
of the exclusive copyright (Item 1 of Article 1291
of the RF Civil Code). It appears that the creation
of a work in co-authorship entails the emergence
of joint ownership of the material medium in
which the original work is expressed, unless otherwise specified by law or agreement between the
co-authors. Respectively, the consequences of the
original work alienation will be different for the
co-owners being the authors and for the coowners being non-authors (and non-heirs), unless
otherwise provided for by the contract. For example, without specific instruction to the contrary, in
case the original picture is alienated in a situation
where the exclusive copyright and the right of
ownership to the original are complicated by the
multiplicity of persons including both co-authors
and other co-owners being neither authors nor the

authors’ heirs, the composition of the legal alliance of the exclusive copyright co-owners will
change: the co-authors being the authors (or their
heirs) will retain the status of members of the alliance, while the acquirer of the original work will
join this alliance as the successor to the other coowners on the basis of the contract. Apparently, it
is also necessary to legitimize the possibility of
determining the different legal fate of the exclusive right share for each of the co-authors in the
event of their alienation of the original work.
The review of the elements differentiating
the legal status of the co-owners being co-authors
from the status of the co-owners being nonauthors resulted in a question about whether these
rights, advantages and other elements of the legal
status are lost if a co-author alienates the exclusive right belonging to him? If in this case the
application of the provisions listed in paragraphs
1, 4, 5, 7 of section I of the work is not relevant in
itself, then the content of the rules about the preemptive right to acquire the exclusive right in
case of forfeiture and about the transfer of the
share of the deceased co-author to the survivors
generates some uncertainty. There is no clarity as
to the applicability of Item 2 of Article 1283 of
the RF Civil Code in a situation when the surviving co-author does not have a share in the exclusive copyright at the moment of recognizing the
exclusive copyright share as heirless. In particular, the legislator does not specify whether the
share of a deceased co-author passes only to coauthors being co-owners, or whether the share
may pass to a co-author who is no longer a coowner. The interpretation of Item 2 of Article
1284 of the RF Civil Code also does not allow
one to exactly determine whether an author who
does not possess the exclusive copyright at the
time of forfeiture of the licensee’s right to use the
work has a pre-emptive right to acquire it. It
seems necessary to redefine the provisions of
Item 2 of Article 1283 and Item 2 of Article 1284
of the RF Civil Code in the abovementioned part.
It is noteworthy that in some cases the legislator extends the norms to cover not only the authors
(co-authors) themselves but also their heirs (for
example, Item 1 of Article 1291 of the RF Civil
Code, para. 1 of Item 1 of Article 1284 of the RF
Civil Code), however, a similar rule is not established for other cases of regulating relations involving the author (co-authors). That is, the legis-

1

Copyright and Neighboring Rights Protection Proclamation
No. 410/2004. Available at: https://wipolex.wipo.int/en/text/
234320 (accessed 04.03.2020).
2
The Copyright Act 2014 (Act No. 2 of 2014). Available at:
https://wipolex.wipo.int/en/text/539950
(accessed
04.03.2020).
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lator somehow differentiates the cases in which the
personal and legal trace of authorship also affects
the heirs of the work’s creator and the cases in
which this trace only covers the personality of the
author himself; but the criteria for this approach
are not indubitable. In particular, the absence of the
rule of applying the provisions of para. 2 of Item 2
of Article 1284 to the author’s heirs seems inconsistent.
As a result of the dispersion of rules defining
the special legal status of the authors (co-authors)
of the work, and as a result of their haphazard
presentation, the law enforcement practice comes
across disputes about the applicability of a number of norms of Part IV of the RF Civil Code to
relations involving copyright holders who are not
the authors of the work. For example, it was emphasized in the Review of the Judicial Practice of
the Supreme Court of the Russian Federation that
the right to claim compensation under Article
1301 of the RF Civil Code arises regardless of
whether the right holder is the author of the intellectual activity result or not 1. As explained in
Item 87 of Resolution of the Supreme Court Plenum No. 10 of April 23, 2019, the right to revise
the work belongs to the exclusive right owner,
without taking into account the fact of his possession or non-possession of the status of the original
work author 2.

type of work being developed through the creative efforts of co-authors.
Of particular interest is the imposition of a
complex object regime on the exclusive copyright
ownership.
First, according to Article 1240 of the RF
Civil Code, a legal alliance of co-owners may
include the organizer of the complex object development, who is granted a specific set of rights
as compared to the co-owners who have no status
of the kind. In particular, the law establishes the
right of the complex object development organizer to indicate his name/title on the copies of the
work, while Article 1240 of the RF Civil Code
does not make this right dependent on the organizers’ possession of the copyright owner status,
as is the case in Article 1271 of the RF Civil
Code. Science has not developed a single understanding of the nature of this right. However,
most researchers tend to believe that it is not
identical to the personal non-property right to
one’s own name inherent in authors [22]. There is
also no consensus on whether the complex object
organizer has the right to indicate his name not
only within the object itself but also within the
works used as the object components [1]. The fact
of granting this right to organizers participating in
a legal alliance of co-owners demonstrates the
specific nature of their legal status in comparison
with other exclusive copyright co-owners, since
the right to indicate their name/title is not lost by
them in case the exclusive right is alienated. With
regard to the specific features of the organizer’s
status, we should also mention that the agreement
on the exclusive right use with the organizer on
the side of the acquirer is qualified as an agreement on the exclusive right alienation. For other
acquirers, a different rule applies, and the agreement without any reference to the entirety of the
transferred right is considered to be a license
agreement (Item 3 of Article 1233 of the RF Civil
Code). It would seem possible to assume a situation where the creation of a complex object involves several organizers. In the event of a dispute about whether one of them possesses the status of the person who has organized the creation
of the complex object, and in case an unfavorable
judgement on the issue, the qualification will also
be changed for agreements on acquiring the rights

II. Type of Work as an Element
Conditioning the Specific Features of
Constructing the Legal Status of
the Exclusive Copyright Co-Owner
In addition to the differences in the legal
status of co-owners associated with the possession or non-possession of the co-author status
and applicable to co-owning of any type of
work, there are established some specific features of legal regulation of relations on coowning the exclusive copyright depending on the
1

Review of Judicial Practice of the Supreme Court of the
Russian Federation No. 3 (2019) (approved by the Presidium
of the Supreme Court of the Russian Federation of November
27, 2019). Access from the legal reference system
‛ConsultantPlus’.
2
On Application of Part Four of the Civil Code of the Russian
Federation: Resolution of the Plenum of the Supreme Court of
the Russian Federation No. 10 of April 23, 2019. Access from
the legal reference system ‛ConsultantPlus’.
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of the intellectual property results concluded in
compliance with para. 2 of Item 1 of Article
1240 of the RF Civil Code. In this situation, only
the person-organizer will preserve the exclusive
right.
Secondly, scientific works and judicial practice highlight that, according to the general rule,
in cases when a complex work is created in coauthorship, the approval of the exclusive rights
transfer is required from all the authors 1. This
should be achieved through all the co-authors acting as a single party to the relevant contract [10].
Although these rules do pertain to the procedure
for disposal of the right to a work for being included into the complex object, they are also valid
for any other type of disposal of the exclusive
copyright, including for granting the right for revision and alteration of the work.
Thus, proceeding from the provisions of Article 1270 of the RF Civil Code, obtaining the
consent from the author of the original work for
its being revised and altered is a mandatory element to ensure the legitimacy of actions on creating a derivative work. A system-based interpretation of Item 3 of Article 1229 of the RF Civil
Code and Article 1270 of the RF Civil Code allows for a conclusion that the consent to use the
work must be received from all the co-owners if
the exclusive copyright is complicated by the
multiplicity of persons. At the same time, the law
does not explicitly regulate the situation of creating a derivative work through joint creative efforts of several persons. Seemingly, this would
require either obtaining the consent of the original
work copyright holder, which should be given to
all persons who plan to become the co-authors of
a derivative work, or concluding a license agreement with the future co-authors. As we see it,
there are no obstacles to express the copyright
holder’s will not in a single agreement concluded
with all future co-authors acting as one licensee
but in separate agreements. Thus, even before
such a work is created, there are specific features

of exercising rights that are conditioned by the
state of co-owning the original and /or a derivative item.
When a work for hire is created in coauthorship, some specific features of coownership may also be manifested. For example,
besides using the employees of one organization
for joint development of the work, there may be a
situation when a person who is not an employee is
included into the co-authors’ team, and for him,
this work will not be a work for hire. In judicial
practice, a conclusion was made that in case the
creation of work involves the participation of both
employees, who make a creative contribution as
part of their labor function, and persons not being
employees, there appears a need for differentiating the legal regime of the arising exclusive copyright as applied to each of these co-authors. Unless otherwise provided for by the contract, the
co-owners of the exclusive right to such a work
will be the employer and the person who is not an
employee2. In some of the foreign legal systems, a
specific feature of co-developing a work for hire
is the obligation imposed on the employer to receive the prior consent of all the authors for including them into the team of co-authors. For this
case, it is specifically stipulated that a person’s
refusal to create a work in co-authorship for a valid reason is not a breach of labor discipline (Item
7 of § 30 of Estonia’s ‘Copyright Act’)3
III. Co-Authorship Regime as a Factor
in Determining the Exclusive Copyright
Co-Owner Legal Status
The two co-authorship regimes as distinguished in Article 1258 of the RF Civil Code and
their influence on the use of the work and its parts
by co-authors have been sufficiently studied in
scientific works. As previously mentioned, the
regime of co-authorship also affects the exclusive
copyright fate in case the exclusive copyright is

2

Appellate Resolution of the Federal District Court of Krasnoyarsk of August 18, 2014 in case No. 33-7934/2014, A-32.
Access from the legal reference system ‛ConsultantPlus̕ .
3
Copyright Act (consolidated text of April 1, 2019). Available
at: https://wipolex.wipo.int/en/legislation/details/18843 (accessed 02.03.2020).

1

Resolution of the Court on Intellectual Rights No. S0170/2015 of May 27, 2015 in case No. A07-22795/2013.
Access from the legal reference system ‛ConsultantPlus’.
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recognized as heirless property (Article 1283 of
the RF Civil Code). In view of the fact that the
range of participants in the legal relationship regulated by the specified rules is limited to solely
the co-authors of the work, it should be concluded
that the regime of co-authorship does not affect
the determination of the legal status of co-owners
being non-authors.
In the legal literature, it has been suggested that
the creation of a work in the divided co-authorship
regime allows for the ‘apportioning or partitioning
of the intellectual activity result’ [17]. However, we
deem it necessary to distinguish between the independent use of the parts of work, and terms ‘apportioning’, ‘partitioning’: in consideration of Section
II of the RF Civil Code, the concepts of apportioning, partitioning are only applicable to things, while
the provisions of Part IV of the RF Civil Code do
not contain such wordings at all. Moreover, the
original thing ceases to exist in its initial form after
apportioning / partitioning of the object, while the
independent use of the part of work does not lead to
changing the entire work, this also being a demonstration of the immaterial nature of the intellectual
activity result.
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Introduction: advances in the field of genetic engineering and gene technologies make it
possible not only to extract particular genes (fragments of genes) that encode certain properties
of an organism (including human) but also to modify them. Such possibilities pose complex
problems for mankind, including legal, moral and ethical ones. Among these problems is the potential for establishing a legal monopoly (in particular, using patent law mechanisms) on the
results of such activities. The article discusses approaches existing in different legal systems to
patenting a gene sequence, possibilities of recognizing a gene (its part) as an item covered by
exclusive rights, primarily as an invention. There are identified criteria that ensure patentability
of inventions where the subject matter is a gene sequence (gene, part of a gene) regarded as a
substance: novelty, inventive level, industrial applicability. The paper also analyzes the possibilities and risks of protecting the rights to an identified gene sequence as a production secret
(know-how). Purpose: to identify the most effective models for the legal protection of genetic
research results, to determine approaches to the allowability of patenting a gene sequence as a
substance, to define protectability criteria for such inventions provided that these criteria would
mitigate the conflict between the rightholders’ and society’s interests. Methods: dialectical,
formal logical, functional and other general scientific methods; special legal methods: comparative legal and formal legal, as well as the method of legal transformation of natural scientific
concepts into legal categories. Results: there have been identified and characterized different
approaches applied in various legal systems to patenting a gene (part of a gene) as a substance:
fundamental allowability, existing restrictions. The features of the application of protectability
criteria to inventions in this area have been studied. The existing risks and the mechanisms proposed for minimizing those in different legal systems have been identified. Based on a comparative analysis, the paper demonstrates the need for legal formalization of special requirements
for the protectability of genetic inventions. Taking into account the possibilities of protecting a
gene (its part) as know-how, the effectiveness and potential risks of using this protection model
have also been analyzed. Conclusions: analysis of international legal documents and approaches of different legal systems demonstrates the need for a clearer distinction between the
© Novoselova L. A., Kolzdorf M. A., 2020
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concepts ‘discovery’ and ‘invention’ in the field of genetic research. Currently, most legal systems, including the Russian one, recognize the fundamental possibility of patenting a gene (its
part), but under certain conditions, applied to prevent monopolization of knowledge about nature as such. The selection of a protection model that does not involve disclosure of information
on the obtained scientific results (know-how) is undesirable from the political and legal points
of view. Granting exclusive rights to an invention related to a gene sequence identification entails risks to safety, health, and well-being of a person; therefore, stricter rules limiting such
rights are necessary. At the same time, there should be offered incentives (proprietary first of
all) supported by modern patent law that would promote research and new developments in the
field of biotechnology.
Keywords: intellectual property; patents; inventions; genetic information; gene; gene patenting; know-how
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Введение: достижения в области генной инженерии и генетических технологий позволяют не только выделять отдельные гены (фрагменты генов), кодирующие определенные свойства организма (в том числе человека), но и вносить в них запланированные
изменения, что ставит перед человечеством сложные проблемы, в том числе правового
и морально-этического плана. К ним относится и возможность установления легальной
монополии на полученный в ходе такой деятельности результат, в частности, с использованием механизмов патентного права. В статье рассматриваются существующие в
различных правовых системах подходы к патентованию генетической последовательности, обоснованию возможности признания гена (его части) объектами исключительных
прав, прежде всего – изобретениями; определяются признаки патентоспособности изобретений, предметом которых выступает генная последовательность (ген, часть гена)
как вещество: новизна, изобретательский уровень, промышленная применимость. Анализируются возможности и риски защиты прав на выявленную генетическую последовательность в качестве секрета производства. Цель: выявить наиболее эффективные
модели правовой охраны результатов генетических исследований, определить подходы к
допустимости патентования генетической последовательности как вещества, а также особенности установления критериев охраноспособности таких изобретений, смягчающих конфликт между интересами правообладателей и общества в целом. Методы:
диалектический, формально-логический, функциональный и другие общенаучные методы
исследования; специально-юридические методы: сравнительно-правовой и формальноюридический, а также метод правовой трансформации естественнонаучных понятий в
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правовые категории. Результаты: выявлены и охарактеризованы существующие в различных правовых системах походы к патентованию гена (части гена) как вещества:
принципиальная допустимость, существующие ограничения; рассмотрены особенности
применения критериев охраноспособности изобретений в этой области, выявлены существующие риски и предлагаемые в различных правовых системах механизмы их минимизации. На основе сравнительного анализа обосновывается закрепление в нормативных
правовых актах специальных требований к охраноспособности изобретений в данной
сфере. С учетом возможностей охраны гена (части гена) с использованием режима ноухау осуществлен анализ эффективности и потенциальных рисков выбора данной модели
охраны. Выводы: анализ международно-правовых документов и подходов различных
правовых систем показал, что необходимо более четкое разграничение понятий «открытие» и «изобретение» в области генетических исследований. В большинстве правовых систем, включая российскую, в настоящее время признается принципиальная возможность патентования гена (части гена), но при определенных условиях, установление
которых призвано не допускать монополизации знания о природе как такового. Выбор
модели охраны, не предполагающей раскрытия информации о полученных научных результатах (ноу-хау), является нежелательным с политико-правовой точки зрения. Предоставление исключительного права на изобретение, связанное с выявлением последовательности гена, влечет риски для безопасности, здоровья и благополучия человека, что
требует более жестких правил об ограничении таких прав. Вместе с тем должны обеспечиваться стимулы, прежде всего имущественные, к проведению исследований и созданию новых разработок в сфере биотехнологий, предоставляемые современным патентным правом.
Ключевые слова: интеллектуальная собственность; исключительное право;
патентное право; изобретение; генетическая информация; ген; патентование гена; ноу-хау

access to the results of genetic studies could arise;
this could occur if any one party were able to obtain exclusive rights to the results of intellectual
activities in this sphere, including patenting genes
and their parts.
The most serious concerns have been voiced

Introduction
Genes, including those of living organisms,
are not only becoming a more and more consequential topic for scientific research, but also a
subject of increasing studies involving their manipulation, modification and improvement. The studies are being carried out by means of advanced
methods of genetic engineering, which makes it
possible to interfere with the genetic apparatus,
including human DNA. Several years ago, radically new possibilities for manipulations at the genome level were discovered: the introduction of
precise mutations, the building into new genes, the
removal of nucleotide sequences, and the adjustment or replacement of fragments of the gene [22].
The development of the biotechnological tools has
given rise to a whole complex of problems including moral, ethical, and legal ones.
The advances in genetic engineering are causing concern about global negative consequences of
such interventions and their impact on human beings. There is also a fear that monopolies on the

in relation to patenting human genes. Researchers
note that ‘in addition to legal consequences, the
issuance of patents for human genes and their
fragments has significant social and political
consequences that impact the availability of instruments of genetic studies and affect the innovation opportunities in genetics, the government
healthcare policies, the patient rights, the clinical
practices and the society as a whole’ [10, p. 40].
In the Explanatory Report to the 1997 Convention for the Protection of Human Rights
and Dignity of the Human Being with regard to
the Application

of

Biology

and

Medicine

(opened for signature in Oviedo, Spain on April 4,
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1997)1 it was noted that ‘progress in knowledge of

to the genetic sequence5 (as an invention, produc-

the genome is producing more ways of influencing

tion secret or another item covered by exclusive

and acting on it. This knowledge already enables

rights) in different countries makes it possible to

considerable progress to take place in the diagnosis

identify both the general trends and the reasons for

and, sometimes, in the prevention of an increasing

the differences, and to develop recommendations

number of diseases. There are reasons to hope that

regarding the regulation of the legal protection of

it could also enable therapeutic progress to take

‘genetic’ inventions for Russian legislators and for

place. However, the risks associated with this grow-

those empowered to enforce them should they be-

ing area of expertise should not be ignored. It is no

come law.

longer the individual or society that may be at risk

There is no disputing the fact that it is possi-

but the human species itself’. The greatest concern

ble to patent biotechnological substances created

is that the human genome may be intentionally al-

with the use of the gene-editing technology, as

tered in order to create humans or whole groups

well as the methods of such editing. For instance,

with special characteristics and designed qualities.

in the USA, there have been issued more than 450

National legal systems and the global com-

patents for editing technologies applied to the

munity as a whole are faced with never-before-

genes of higher organisms (Clusters Regularly In-

seen challenges. However, a vast number of regu-

terspaced Short Palindromic Repeats – CRISPR),

lations designed to deal with these issues – some of

which may be used, in particular, for treating human

them controversial – now exist worldwide. The

hereditary illnesses6. For example, in 2018, the bio-

following international documents should be men-

pharmaceutical company Celectis obtained legal

tioned: the Universal Declaration on the Human

protection for its invention – a technology for edit-

Genome and Human Rights (issued on November

ing genes in T-cells using the CRISPR technology.

th

2

11, 1997 at the 29 session of the UNESCO) , the

As evidence of the possibility of patenting

World Medical Association (WMA) Declaration of

genes (including human genes), researchers cite

Helsinki: Ethical Principles for Medical Research

the provisions of Article 27 of the Agreement on

Involving Human Subject (adopted by the 18th

Trade-Related Aspects of Intellectual Property

WMA Assembly in June 1964) , the International

Rights (TRIPS)7 (signed in Marrakesh on April 15,

Declaration on Human Genetic Data (adopted by

1994) which states that patents shall be available

the UNESCO General Conference on October 16,

for any inventions. However, this provision only

2003)4, etc. The indicated documents set forth gen-

applies to human activities in the area of bio-

eral ethical principles that should serve as a foun-

objects, biomaterials, and biotechnologies. The

dation for specific norms. At the same time, the

Hungarian engineer Karl Ereky, who coined the

legal policies and specific approaches to regulating

term ‘biotechnology’, understood it as ‘any process

relationships in the sphere of protecting the results

to manufacture products from raw materials with

of genetic studies as objects of intellectual rights

the aid of living organisms’ [14].

3

vary at the national level. A comparative analysis
of the approaches to establishing exclusive rights

5

The term ‛genetic sequence̕ is quite broad and covers all
types of nucleotide sequences.
6
US Patent No. 8,697,359. Available at: https://www.broadinstitute.org/files/shared/osap/pdf/US8697359.pdf; US Patent
No. 8,771,945. Available at: https://www.broadinstitute.org/
files/patents/US8771945.pdf; US Patent No. 8,795,965. Available at: https://patents.google.com/patent/ US8795965B2/
en?oq=US+Patent+No.+8%2c795%2c965
(accessed
11.03.2020).
7
Access from the legal reference system ‛ConsultantPlus̕.

1

Access from the legal reference system ‛ConsultantPlus̕.
Available at: https://www.un.org/ru/documents/decl_conv/
declarations/human_genome.shtml (accessed 11.02.2020).
3
Access from the legal reference system ‛ConsultantPlus̕.
4
Available at: https://www.un.org/ru/documents/decl_conv/
declarations/genome_dec.shtml (accessed 11.02.2020).
2
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One of Russia’s leading experts in patenting

four main foundations of the gene (adenine, gua-

biotechnologies – I. Ponkin – provides a very in-

nine, thymine, cytosine) [25, p. 24]. All living or-

complete list of ‘biological patents’:

ganisms have a genetic code that determines their

1) for objects (including products) produced

structure, development and special characteristics.

or extracted with the use of biological organisms or

Foreign authors [21, p. 6] also propose the ef-

materials or by applying biotechnologies, includ-

ficacy of distinguishing between two definitions of

ing: (a) those extracted from a biological organism,

genetic information: 1) the general concept of na-

scientifically isolated, and studied in laboratories;

ture built into every cell that each of us possesses,

(b) modified cells, molecules of polynucleotide

and 2) genetic data as individual information on

acids (DNA, RNA) that reveal sequences of an

health. Genetic data is protected in some countries

isolated gene (genes) of a biological organism,

as personal data (for example, in Germany [21, p.

their elements and chemical content; (c) genetical-

110]). In Russia, it has also been proposed to pro-

ly or otherwise modified organisms (animals,

tect human genetic data as personal data. At

plants, microorganisms, microbiological strains),

present, the draft of relevant legislation is under-

i.e. those obtained as a result of modifying manipu-

going review by the State Duma of the Russian

lations on biological organisms and their elements

Federation (draft legislation No. 744029-7)1. How-

by using biotechnologies; (d) products of fermenta-

ever, the matter of protecting individual genetic

tion, fused proteins and monoclonal antibodies

information (genetic data) is not discussed in this

produced with the help of biological organisms;

article.

2) for methods and (or) technologies using

A gene may be viewed as an inseparable unity

such biological objects (organisms, etc.) that their

of two components: the material foundation – the

parts, elements and biological materials may be

DNA molecule as a physical basis, and the non-

extracted and isolated, produced, processed (mod-

material content that is comprised of the informa-

ified) or used;

tion contained in the genes [21, p. 109].

3) for combinations of methods and technolo-

A gene is a specific portion of DNA

gies, inventions, useful models or industrial proto-

(desoxynucleic acid) that represents a sequence of

types’ [11, p. 90].

nucleotides located in a specific portion of a par-

The issues related to patenting specific nuc-

ticular chromosome and responsible for manufac-

leotide sequences of a natural gene (genes) are the

turing products with a specific function such as

most debatable.

proteins, for example. In addition to the zones that

A Gene as a Carrier
of Genetic Information

code a particular product (exons), there are other
non-coding zones of nucleotides (introns) that are

The term genetic information is used in legal

sometimes referred to as the ‘rubbish DNA’.

literature to define two things that are very different in their nature. First, genetic information

Modern research has shown that even ‘rubbish

is understood as genetic data that contains information on a person’s health (with various de-

processes in an organism. Considering this fact,

DNA’ plays a role in managing biological
some scientists believe that even information not

grees of personification), access to which may be
restricted.

of the coding variety must also be included in the

However, genetic information is also understood as general information on the structure of pro-

1

The supporting system for legislative activities. Available at:
https://sozd.duma.gov.ru/bill/744029-7 (accessed 11.02.2020).

teins coded with the use of nucleotide sequences –
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definition of genetic information [25, pp. 24–25].
Based on this, the term ‘genetic information’ covers the information coded in the sequence of nucleotides that determines the biological processes of
an organism.
Genetic information has the following characteristics:
– the information is evenly contained in each
cell of the body in a coded form;
– the coded information remains unchanged
for a long period of time excluding spontaneous
mutations; it may be valid for a long period of
time;
– it is transferred to offspring/the next generation;
– in conjunction with other factors it is important for the determination of the phenotype1
[21, p. 9].
Gene mutations (changes in the nucleotide sequence) in conjunction with other factors may trigger certain illnesses. In order to develop advanced
healthcare and more effective medicine it is very
important to determine the structure and functions
of genes, which is the focus of research in genetic
engineering after the decoding of the human genome [25, p. 26].
It is believed that a human organism contains
approximately 20–25 thousand coding genes [24].
At present, many genes that are responsible for various genetic illnesses have already been identified.
Genetic information makes it possible to perform genetic tests and administer treatment. Genetic tests, in turn, make it possible to determine to
what degree a person is ‘predisposed’ to a particular illness. By 2009, scientists had made it possible
to identify more than 1,700 genetic diseases [21,
p. 10].
Any gene or any part of a gene is, in essence,
a chemical substance. At the same time, genes

have special intrinsic qualities that make it possible
to separate these objects into an independent category: they are material carriers of genetic information, which is a key value of DNA. Considering the
dual nature of genes, as it is correctly noted in literature, there arise certain difficulties with trying to
treat the results obtained from genetic studies and
gene alterations using classical protective methods
[25, p. 29]. In particular, since technical solutions
may be protected as inventions, the possibility of
patenting a gene considered from the point of view
of its information content, meets with substantial
objections. Patent law observes a principle whereby information as such is not patentable [25, p. 29–
30]. This principle is reiterated in several international treaties (in particular, para. 2 (d) art. 52 of
the European Patent Convention2 states that simple
provision of information is not considered to be an
invention) and in national laws (including Russian
law – subitem 6 of Item 5 of Article 1350 of the
Civil Code of the Russian Federation3 (hereinafter
– the RF Civil Code).
In view of this, some authors suggest developing new forms of protection, while others believe it
possible to grant patent protection to such results.
There have been expressed ideas to protect the information contained in genes in the same manner
as computer programs are protected [6, p. 61].
The most widely used form of protection for
intellectual property in the area of biotechnologies
is the protection of results as inventions and the
receipt of a patent that ensures the owner’s legal
monopoly for the patented technical solution.
The choice of a patent protection option is determined by the effectiveness of the mechanism for
protection of the right of the patent holder, who is
granted a legal monopoly for the relevant result for
a substantial period of time. This makes it possible

1

The term phenotype is understood as all the observable characteristics and traits of an organism formed in the process of
individual development. Phenotype is determined by the hereditary basis of an organism, its genotype and the environment
in which the development takes place. Most phenotypical
characteristics are the result of a complex interaction of the
products of a multitude of genes. Available at:
https://bigenc.ru/biology/text/4708712 (accessed 06.03.2020).

2

The European Patent Convention of October 5, 1973. Available at: https://www.epo.org/law-practice/legal-texts/html/
epc/2016/d/index.html (accessed 11.02.2020).
3
The Civil Code of the Russian Federation. Part Four: Federal
Law No. 230-FZ of December 18, 2006. Access from the legal
reference system ‛ConsulantPlus’.
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to satisfy the commercial interests of the right

right to the gene viewed as information, private

holder in terms of coverage of a substantial portion

commercial interests of other persons, and public

of the cost of research and development and earn-

interests concerning healthcare, national security

ing of income, and also ensures the inflow of in-

and scientific advancement.

vestment into new inventions. The know-how op-

Protection of a Genetic Sequence as an
Invention

tion may be considered as an alternative form of
protection; however, this type of protection is

Allowability of Patenting
a Genetic Sequence

weaker and has several negative characteristics.
In cases when a person is not interested in
having a monopoly for the information on the

The matter of allowability of patenting genes

structure of a natural gene, functions of coding

has been the subject of fierce debate for a long

areas, etc. obtained from research and studies and

time.
The main arguments against gene patenting

when they publish this information, all other per-

can be summed up as follows:

sons also lose the opportunity to patent such results
because they cannot meet the requirement of no-

– genes are a part of nature and constitute a

velty. Receiving know-how protection in this case

common heritage; genes were not invented by any

is also impossible due to the fact that third parties

subject and, therefore, cannot be patented by any

have open access to the information. Such a publi-

subject [28, p. 38];

cation can be used as a defensive measure against

– patenting may result in limitation of the

competitors in order to prevent them from obtain-

technical progress and loss of the patented gene for

ing a monopoly [25, pp. 43–44].

future research [23; 20, pp. 151–158];
– the line between an invention and a discov-

Since we are speaking about who will control

ery in relation to a human gene is blurred [15];

genetic resources, the problem of protecting genet-

– issuance of a patent for human genes dis-

ic information concerns everyone, not only scien-

rupts public order and violates the norms of mo-

tists, lawyers, and specialists [28, p. 5].

rality [20, pp. 197–199].

Considering genes only in terms of the hereditary information contained in them is a serious ob-

To sum up the arguments against patenting,

stacle for the possibility of patenting them, as the

experts indicate that the ‘key moral and ethical

traditional doctrine of patent law is based on the

problems in the area of patenting such biotechno-

approach where it is agreed to disclose information

logical inventions are based on concerns about the

in exchange for the exclusive rights granted to the

essence and the consequences of patenting ‘life’

inventor. According to several experts quoted by

itself and on beliefs that, from the moral point of

Singh K.K, ‘determining that a gene is patentable

view, the status of living beings (in particular, an-

merely because it is seen only as information does

imals) must never be reduced to the status of an

not just challenge the traditional patent system but

object of invention. Whether genetic experiments

creates obstacles for those who need access to such

are allowed for the purposes of scientific develop-

information’ [10, pp. 37–38]. It is worth noting

ment or exclusively for the achievement of com-

that in this case access to the information is re-

mercial goals of certain persons is also important

quired both to carry out further research and to

for the evaluation of patenting from an ethical

create and apply new diagnostics, treatment, and

standpoint’ [12, pp. 41–50].

prevention methods. Restriction on the use of a

Many of these arguments are applicable not

gene, therefore, creates a conflict between the in-

only to human genes, but to genes of other living

terests of the person claiming to hold an exclusive

organisms. ‘The main argument against patenting
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of biological materials is the opinion that biologi-

pean Parliament and of the Council of 6 July 1998
on the legal protection of biotechnological inventions3 (hereinafter the Directive). Different authors
note that ‘the reasons behind the adoption of the
Directive on biotechnological inventions was the
fact that biotechnology is a powerful instrument
for the development of methods of cultivation and
breeding of plants and animals that are more environmentally friendly and less costly’ [1, p. 68].
As patenting of genes may lead to negative consequences, including limitation of research opportunities and diminished production of medications, the
legislator must establish a reasonable balance between the interests of patent holders and those of
society. In this regard, the Directive reflects the
matters of public order and morals, indicates the
need to deem unpatentable those inventions whose
commercial use violates the following principles:
the use of embryonic cells may not be patented, as
well as interference in the human embryonic line;
cloning of human beings, as well as the use of human embryos for industrial and commercial purposes (with the exception of those inventions that
are used for therapeutic or diagnostic purposes in
relation to the human embryo). According to the
Directive (paras. 1 and 2 of Article 3), general
rules of patenting apply to biotechnological inventions, i.e. no special requirements are set for them.
These provisions are detailed in Item 22 of the
Preamble to the Directive, whereby the granting of
a patent for inventions which concern sequences or
partial sequences of genes should be subject to the
same criteria of patentability as in all other areas of
technology.
Thus, the key issue being discussed is not the
possibility of patenting a gene, but the scope and
the terms of provision of legal protection for the
molecules of polynucleotide acids (DNA, RNA),
specific sequences of isolated genes of a biological
organism and their elements and content as inventions or results of intellectual activity.

cal materials are not a result of a creative process.
Microorganisms, plants and animals are products
of nature and cannot be considered inventions’ [12,
pp. 41–50].
Some of the counterarguments – those in favor of gene patenting – include indications of the
need to stimulate research in biotechnologies,
which is traditionally provided by way of ‘remunerating’ the inventor by granting him or her a temporary legal monopoly for the use of a patented
solution. The research in this area requires massive
financial investments. For example, in 2014 in the
USA, R&D costs in biotechnology increased by
22% and amounted to US $28.8 billion. In Europe,
R&D costs in biotechnologies in 2014 amounted to
US $5.6 billion, which was 14% more than a year
before.1 Accordingly, present day investors are
interested in protecting their investments. The lack
of patent protection and provision of free access to
the results of research weakens the stimuli for financing, restricts the performance of research, and
generally slows down progress in this sphere [20,
pp. 185–186].
At present, many countries have already issued various patents for genes. According to the
2002 Report on Genetic Inventions, Intellectual
Property Rights and Licensing Practices of the Organization for Economic Co-Operation and Development (OECD)2 (page 8), in 2001, more than
5,000 patents for DNA were issued in the USA. By
1999, the European patent authority had issued
more than 15,000 patents in the area of genetic
engineering, of which more than 2,000 patents
were for human genes [28, p. 5].
The great social importance of the issues related to the possibility of patenting genes has resulted in the adoption of the Directive of the Euro1

Available at: https://www.vedomosti.ru/press_releases/2015/
07/01/v-mirovom-sektore-biotehnologii-prodolzhaetsya-burnii-rost-a-rinochnaya-kapitalizatsiya-kompanii-otrasli-previsila-1-trln-dollarov-ssha
2
Available
at:
https://www.oecd.org/health/biotech/
2491084.pdf (accessed 11.03.2020).

3

Directive 98/44/EC of the European Parliament and of the
Council of 6 July 1998 on the Legal Protection of Biotechnological Inventions. Available at: https://eur-lex.europa.eu/
legal-content/DE/TXT/?uri=celex:31998L0044
(accessed
24.02.2020).
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of the Requirements to patent application docu-

Invention. Object of Protection

ments approved by the Ministry of Economic De-

There is no single unified definition of an in-

velopment of Russia No. 316 of May 25, 20162).

vention for all legal systems [13, p. 118]. According to Russian law, the following are protected as

Invention. Technical Solution

inventions: any technical solution in any area re-

Many legal systems recognize that an invention is a solution to a technical problem that is implemented by some technical means3.
Russian patent law defines a technical solution as ‘an indication of how to act, i.e. the aggregation of material characteristics of a product or a
method to which the invention relates that are necessary for the solution of a technical problem
(task) or for the achievement of a technical result’
[7, p. 420].
According to Item 1 of Article 1350 of the RF
Civil Code, the term ‘product’ also applies to substances. Biological materials, including genes or
portions of genes, are not directly indicated in this
law, but the list it provides is not exhaustive, therefore, it is possible to file an application for a product not included in this list. The RF Civil Code
does not exclude genes from the list of patentable
objects. Moreover, as was previously noted, nucleic acids and proteins are named among patentable
inventions in Russian by-laws.
In some national laws, biological material is
directly indicated as a patentable object. For example, as a result of the implementation of the Directive in the Patent Law of Germany, the German
legislators introduced § 1а, according to which an
isolated part of the human body and any part obtained using technical means, as well as any sequence or part of a sequence of genes, may be patented as an invention.
In Germany, a technical solution is understood
as instructions for practical actions of a technical
nature that may be implemented and repeated and
that represent a technical solution to a problem
[28, p. 104].

lated to a product (in particular, to a device, substance, strain of microorganisms, culture of plant
or animal cells) or a method (process of handling
material objects using material means), including
application of a product or a method for a specific
purpose (Item 1 of Article 1350 of the RF Civil
Code). The main attributes of an invention are:
immaterial nature (solution); technical character of
the results (technical solution); ability to be used in
the economic or social sphere.
A gene may be viewed as a substance. For example, the Canadian Intellectual Property Office
notes that biomolecules are chemical compounds
and, therefore, applications for nucleic acids are
legitimate. In the substantiation of this position it is
indicated that DNA is a nucleic acid that adheres to
another DNA via phosphodiester bonds creating a
sugar-phosphate backbone. The interaction of hydrogen bonds makes a signaling double helix possible by tying two strings of DNA. Accordingly, a
gene is categorized as a ‘substance component’
[17, p. 6].
According to the Guidelines of the Chinese
authority for intellectual property and patent expertise (hereinafter – the Guidelines)1 (Article 9.1.2.2,
Chapter 10, Part 2), there is no difference whether
or not an object is a genome or a fragment of
DNA. In essence, it is a chemical substance. The
indicated gene or fragment of DNA contains substances that are extracted from microorganisms,
plants, animals or humans, as well as those obtained from other sources.
Nucleic acid, protein, polypeptide and peptide
are also considered to be substances in accordance
with Russian by-laws (Items 33 (5), 36, Item 53 (13)

2

Access from the legal reference system ‛ConsultantPlus̕.
Documents of WIPO SCP/16/ INF/2. Available at:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=160
997; SCP/15/ (accessed 11.03.2020); Available at:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=154
817 (accessed 11.03.2020).
3

1

Guidelines of the Chinese authority for intellectual property
and patent expertise. Available at: http://www.gechengip.
com/information/gfpe2010_en.htm (accessed 02.02.2020).
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Accordingly, German law establishes another
requirement to a technical solution: it must be
possible to repeat the invention, i.e. the solution
may not be accidental. German lawyers note [28,
p. 106] that discoveries of substances in nature are
only discoveries and are not patentable. However,
if a person who discovered a substance provides
instructions for technical actions, for example, for
how to produce the substance discovered in nature,
such a production process can be patented. The
substance itself, if it is not already known, may be
patented through a description of the structure or
the process that helped produce it. In this case, the
provision of this substance is the solution to a
technical problem [28, p. 106].
When determining how the legal protection of
a genetic sequence considered to be a substance
should be arranged, the main problem is to determine whether we are speaking of a patentable invention or of a discovery. ‘It is impossible to invent and patent something that already exists. It
may only be discovered. However, in the context
of genetic patents, the line between a discovery
and an invention is extremely thin. Some interpretations of patent law may even allow for the patenting of discoveries’ [10, p. 38].
Modern Russian law does not define ‘discovery’. However, a definition was provided in Item
10 of the Decree of the Council of Ministers of the
UUSR No. 584 of August 21, 1973 ‘On Approval
of the Regulations on Discoveries, Inventions and
Innovation Proposals’1, according to which a discovery is understood to be the identification of
previously unknown objectively existing patterns,
properties and phenomena of the material world
that make substantial changes in the level of knowledge. As fairly noted by E. A. Salitskaya: ‘by inventing something, man acts as a creator; by discovering something, he only finds something (a
law or a phenomenon) that already exists in nature’
[15, p. 108].
Practically all patent systems exclude the possibility of monopolizing what was created by na1

ture or knowledge about nature and, as a result,
define the simple finding of substances that already
exist in nature as unpatentable discoveries.
Various legal systems demonstrate examples
of approaches to providing patent protection for
the results of genome studies related to the identification of genome sequences as well as to the
analysis of arguments concerning their qualification as processes of identification of natural patterns and natural properties.
The main precedents from common-law countries are well-known to Russian readers [2; 9]. For
example, for a long time in the USA it was possible to receive a patent for a particular sequence of
genes and its composition, as well as patents for
the methods of sequence obtainment and use. In
1982, the University of California obtained a patent for nDNA coding the human growth hormone.
Almost 200 thousand isolated genes were patented
in the USA. However, in 2013, the US Supreme
Court made a precedent-setting ruling on the case
of Association for Molecular Pathology v. Myriad
Genetics2, whereby it ruled that human genes may
not be patented in the USA as DNA is a ‘product of
nature’ and nothing new is created when a gene is
discovered. At the same time, the Supreme Court
recognized that complimentary DNA, synthetic
genes and DNA sequences changed by people are
patentable because they do not exist in nature. No
patent can be granted for the genes and information
that is coded by them simply because the genes
were isolated from the surrounding genetic material.
The United States Patent and Trademark Office has developed a two-step eligibility guidance3
on patent subject matter eligibility. Step 1 determines whether the claim is directed to a process,
mechanism, or composition of the matter. Step 1
also determines whether the claim is directed to
2

Association for Molecular Pathology v. Myriad Genetics,
Inc., 569 U.S. 576 (2013). Available at: https://supreme.
justia.com/cases/federal/us/569/576/ (accessed 11.03.2020).
3
This test was prescribed by the 2014 interim guidance on
patent
subject
matter
eligibility.
Available
at:
https://www.uspto.gov/patent/laws-and-regulations/examination-policy/subject-matter-eligibility-examination-guidancedate (accessed 11.03.2020).

Access from the legal reference system ‛ConsultantPlus’.
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a law of nature, a natural phenomenon, or an ab-

Australia on whether a valid patent may be granted

stract idea (judicial exceptions). If so, the patent

for a claim that covers naturally occurring nucleic

examiner must determine whether any element, or

acid – either DNA or RNA – that has been ‘iso-

combination of elements, in the claim is sufficient

lated’. The Federal Court of Australia ruled that

to ensure that the claim as a whole amounts to sig-

any nucleic acid found in cells that was removed

nificantly more than the judicial exception. How-

from the cell environment where it naturally exists

ever, this approach cannot be considered final: in

is patentable. It was indicated that the isolated

2019, the US Congress started hearings concerning

nucleic acid is the result of human intervention –

draft amendments to the patent law that would

the extraction and purification of nucleic acids in a

make it possible to patent genes.

cell. The court also noted that without human inter-

In Australia, the position on gene patentability

ference natural nucleic acids cannot exist indepen-

has been formed under the influence of several

dently outside a cell, but ‘isolated nucleic acids’

major lawsuits. Genetic materials and technologies

are the result of human activity and do not initially

related to them are considered inventions there.

exist in this form inside a cell.

1

The Patents Act determines an ‘invention’ as ‘any

In relation to biological material the court

manner of new manufacture’. An invention is also

opined that an artificially created object (gene,

supposed to generate some type of material benefit.

nucleic acid, etc.) may appear if the physical prop-

One of the first legal cases where the Australian

erties of a natural material changed as a result of its

court expressed an opinion on the possibility of

isolation.

patenting human genes was that of Kirin-Amgen

The term ‘isolation’ was also defined in the

Inc. v. Board of Regents of University of Washington and Genetics Institute, Inc.2 In this case, the

ruling. The natural nucleic acid (DNA or RNA)

court had to qualify the application for a patent for

found in genes was considered isolated if it was

a DNA sequence. According to the ruling, the

artificially removed from the natural cell environ-

claims were considered patentable as they defined

ment and was separated from other cell compo-

DNA sequences that had been deliberately changed

nents. The court found that even if the nucleic acid

from their naturally occurring form.

specified in the application has exactly the same

In Australia, like in most countries, there has

chemical composition and structure as in a natural

been a lot of public debate on whether or not pa-

cell, such nucleic acid is a patentable object due to

tents claiming gene sequences are allowable. The

the fact that it was extracted from cells and sepa-

dispute between Cancer Voices Australia v. Myriad
Genetics Inc. 3, commonly referred to as the ‘My-

rated from other biological materials with which it

riadcase’, was the first judicial consideration in

was connected in the cell. Having satisfied the
claim, the court noted that the patent is a reward
for the effort and skill applied by the applicant in

1

The Patents Act No. 83 of October 30, 1990. Available at:
https://www.wipo.int/edocs/lexdocs/laws/en/au/au218en.pdf
(accessed 11.03.2020).
2
Kirin-Amgen Inc v. Board of Regents of University of Washington and Genetics Institute, Inc. (1995) (33 IPR 557); see
references in the articles published in these resources. Available
at:
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC
4292076/ and https://www.researchgate.net/publication/223
972743_Gene_Patents_in_Australia_Where_Do_We_Stand
(accessed 11.03.2020).
3
Cancer Voices Australia v. Myriad Genetics Inc. (2013)
(FCA 65) (108). Available at: http://www8.austlii.edu.au/cgibin/viewdoc/au/cases/cth/FCA/2013/65.html
(accessed
11.03.2020).

the development of inventions.
This court ruling basically resulted in temporary monopolization of the sector of breast cancer
genetic testing. The company Genetic Technologies Limited (hereinafter – GTG) was an exclusive
license holder of the Australian patents of Myriad
Genetics for BRCA1 BRCA2 gene sequences.
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These nucleic acids are the main elements in the

tracted from nature patentable regardless of their

process of diagnosing breast cancer. The company

sources [26].

indicated that only Myriad Genetics patents must

The main Patent Act of Japan No. 121 of

be used in testing. On average, a test based on the

April 13, 1959 (hereinafter the Patent Act)4 does

indicated genes costs approximately US $4,000.

not mention such objects as ‘genes’, but the pre-

The indicated ruling was contested in the case

vailing point of view in Japan at the moment is that

1

genes are patentable objects.

of D’Arcy v. Myriad Genetics Inc . The Australian
Supreme Court cancelled the ruling on the case

The official guidelines of the Japan Patent Of-

2

fice to the Patent Act (Item 2.1.2, Chapter 1) indi-

Patents for genes and patents for isolated genetic

cates that an invention must be a creation. Simple

materials are no longer possible in Australia be-

discoveries, such as discoveries of natural objects

cause the court found it impossible to provide pa-

(for example, ore) or natural occurrences for which

tent protection for gene sequences, DNA, RNA or

the inventor does not create any technical ideas

sequences of nucleic acids that reproduce genetic

with intention are not considered ‘inventions’.

information that exists in the genome of any hu-

However, if such natural elements as chemical

man being or any other organism regardless of

substances or microorganisms have been artificial-

whether or not such genetic material was isolated

ly isolated from their environments, and they are

Cancer Voices Australia v. Myriad Genetics Inc.

industrially applicable, they are considered ‘inven-

or created by man. Isolated products of nature that

tions’.

are not gene sequences (such as proteins and mi-

On the website of the Japan Patent Office,

croorganisms) are still deemed patentable in Aus-

there is a section called ‘Examples of examinations

tralia because they do not cover genetic informa-

on the inventions related to genes’ where instances

tion of natural origin. After the precedent described

of successful obtainment of patents for genes or

above (D’Arcy v. Myriad Genetics Inc.), the Aus-

their parts are provided, and the reasons for patent

tralian patent authority amended the Guidelines for

denials are indicated5.

practices and procedures and stated that separated

An interesting approach to gene patenting can

sequences of nucleic acids (rDNA) сDNA, synthet-

be found in Mexico, where, similar to the legal norms

ic nucleotide sequences, primers and separated in-

of Brazil and Argentina, any patenting of living or-

terfering/inhibiting nucleotide sequences are not

ganisms, plants or parts thereof is prohibited.

patentable objects. However, in cases when the

According to the Industrial Property Law of

developer managed to substantially enhance a

Mexico6 (Article 19), findings that consist of mak-

‘natural object’ the result was recognized as pa-

ing public or disclosing something that already

tentable3.

exists in nature, even though it was previously un-

The experience of other legal systems is also

known to man, are not considered inventions. In

interesting. For instance, Korea considers genes,

practice, natural biological and genetic material

parts of genes and other biological materials ex-

may be patented if it was transformed as a result of

1

4

D’Arcy v Myriad Genetics Inc. (2015) HCA 35.Available at:
http://eresources.hcourt.gov.au/showCase/2015/HCA/35 (accessed 11.03.2020).
2
Cancer Voices Australia v. Myriad Genetics Inc. (2013)
(FCA 65) (108). Available at: http://www8.austlii.edu.au/cgibin/viewdoc/au/cases/cth/FCA/2013/65.html
(accessed
11.03.2020).
3
Sun Pharmaceuticals v. Tasmanian Alkaloids. Available at:
https://jade.io/article/587383 (accessed 11.03.2020).

Available at: https://wipolex.wipo.int/ru/legislation/details/
2652 (accessed 11.02.2020).
5
Official website of the Japan Patent Office. Available at:
https://www.jpo.go.jp/e/system/patent/shinsa/dnas.html
(accessed 11.02.2020).
6
Industrial Property Law of June 25, 1991 as amended by the
Decree of June 28 2010, entered into force on June 29, 2010.
Available at: https://www.wipo.int/edocs/lexdocs/laws/en/mx /
mx113en.pdf (accessed 11.02.2020).
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human interference. In order to determine whether

According to the European approach indicated

or not a biological or genetic material is patentable,

in para. 1 of Article 5 of the Directive, the human

in accordance with Mexican law, it is necessary to

body at various stages of its formation and devel-

determine whether or not it is in a condition differ-

opment, as well as the simple discovery of one of

ent from its natural condition as can be found in

its elements including the sequence or partial se-

nature [18].

quence of a gene, cannot constitute a patentable

For example, in case of an isolated natural
gene whose function has been identified, in order
to determine its patentability, it is necessary to establish the fact of identification and isolation of the
gene through human interference, for the purpose
of using its function for the solution of technical
problems. If the result of research indicates that the
isolated gene is considered chemically, structurally
or functionally different from the gene found in
nature, then this gene will be defined as an invention and will be patentable.
According to some points of view, an isolated
gene is chemically and structurally different from
an identical natural gene. Even when a gene exists
in its natural condition and its function is known, it
cannot be used for the solution of any technical
problem if the gene is not properly extracted [19].
Accordingly, in the majority of cases, isolated
genes are not identical to the correspondent natural
sequences and have new applications that do not
apply to sequences that can be found in nature due
to their different functionalities.
According to Article 2.1, Chapter 10, Part 2 of
the Guidelines of the PRC State Intellectual Property Office, ‘a gene or a fragment of DNA existing
in nature and discovered in their natural condition
are simple discoveries.’ According to Article 25 of
the Patent Law of the People’s Republic of China, 1
a genome, or a fragment of DNA, falls under the
definition of a ‘scientific discovery’ and is not patentable. However, genes and fragments of DNA
and the process of their obtainment are subject to
patent protection if they were isolated or extracted
from nature for the first time, their basic sequence
is unknown, it may be unequivocally characterized
(described) and has industrial application.

invention. However, an element isolated from the
human body or otherwise produced by means of a
technical process, including the sequence or partial
sequence of a gene, may constitute a patentable
invention even if the structure of that element is
identical to that of a natural element (para. 2 of
Article 5 of the Directive).
German researchers note that the discovery of
a substance may lead to an invention if a technical
solution is envisioned in the discovery. A natural
phenomenon may be patented if it has an application [25, p. 71].
Therefore, the Directive recognizes the result
(a sequence of a gene or a part thereof) as an invention in case that natural elements are isolated
from their natural environments and/or are produced by means of a technical process.
A similar position was expressed by the Russian patent authority – a biological product that
was isolated from its environment or was produced
by means of a technical process, even if this product had already existed in nature, is subject to protection (Item 10.1 of the Guidelines on the expert
review of applications for inventions2).
Accordingly, the prevailing opinion is that patent protection can be provided for a genetic sequence as a substance if such a sequence was extracted or isolated from nature by means of a technical process.
Specialists note that gene sequencing as a description of a chemical molecule is a simple scientific discovery, which due to an absence of industrial application is not patentable per se. In order
2

Guidelines for the expert review of applications for inventions: approved by the Order of Rospatent No. 87 of July 25,
2011, repealed due to the issuance of the Order of Rospatent
No. 236 of December 27, 2018. Access from the legal reference system ‛ConsultantPlus̕.

1

Patent Law of the People’s Republic of China of March 12,
1984. Available at: https://wipolex.wipo.int/en/legislation/
details/5484 (accessed 11.02.2020).
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for a patent to be issued, it is necessary to describe
the inventive path to mass production of a gene
sequence or disclose the function of the gene
which could be used, for example, in order to bring
a genetic test or a medication to market. In these
cases, patenting would be fair due to the fact that
the costly development of new medications should
be supported by monopoly rights of use [23].
Accordingly, patent law allows a technical solution to be patented provided that the following
three conditions are observed: novelty, inventive
step and industrial application capacity (in some
countries, instead of the inventive step and industrial application capacity conditions, the criteria of
being ‘non-obvious’ and ‘useful’ are used; see
footnote to Article 27 of TRIPS). In view of this, it
appears reasonable to analyze the approaches to
the assessment of these conditions in relation to
genetic information.

ability of an applicant to fully disclose information
on a patented invention in their application
[12, pp. 41–50].
German authors note that genetic information
(in this case the term ‘genetic information’ is used
in the meaning of a genetic sequence – authors’
note) cannot be considered novel if it is prior art,
and if the patent application only indicates which
functions are naturally attributable to genetic information.
If we are speaking about a patent for a substance (discovery of a natural substance), the indicated biological material is prior art and is not
novel if it was available as of the invention priority
date. Natural substances negate novelty only if
their existence was known on the date of the application. However, if no one knew about a substance
existing in nature prior to the patent application,
this does not negate the novelty of an invention
[28, p. 107].
Accordingly, a substance is only novel when
specialists are not capable of using the declared
substance in a declared way because the special
property of this substance was not known [28, p.
107]. In this case, the novelty is not negated despite the fact that the indicated substance was used
in prior art. There is no novelty only in cases when
the person who used the substance had reliable and
sufficient information on the subject matter of the
invention.
In certain situations, it is very difficult to determine whether a gene sequence is novel. German
scientists note that gene sequences are novel even
if the gene, or a large portion of the gene, has already been described, because the declared sequence has not yet been available in the declared
form. If a portion of a gene sequence in relation to
which a patent application was submitted had been
published earlier, such publication does not negate
novelty because new genetic areas became known
in the application. If the declared sequence is fully
in the prior art, patenting is still possible if a new
use of the indicated sequence was discovered. In
this case, it is possible to submit an application not
for a DNA as such, but for a new use of the DNA
[28, p. 114].

Invention.
Novelty and the Inventive Step
Novelty
Novelty of an invention is a mandatory requirement to patented objects in all national and
regional patent systems of the world [3, pp. 127–
128]. An invention is considered novel if it is not
known in prior art. Prior art constitutes all information that has been made available to the public in
any form before a given date that might be relevant
to a patent's claims of originality (see Item 2 of
Article 1250 of the RF Civil Code). At the same
time, the definition of a prior art of an invention
may vary in different countries (absolute global
novelty, global novelty in a particular area of technology, local novelty).
The knowledge (array of information) taken
into consideration when verifying novelty is called
available prior art.
Specialists note significant difficulties in determining and confirming the novelty of inventions
when patenting genes because there is no clarity as
to how exactly the novelty of a biotechnological
invention should be manifested and verified because there are still many questions and gaps in
this area of scientific knowledge, which limits the
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The patentability of a genetic sequence is

ventive step, the European Patent Office1 found

closely connected to the protein that is coded by

that DNA is one of many chemical substances participating in biological processes. A gene meets the

the patented gene. If the coded protein is novel and

novelty criterion if its existence was not known
previously. At the same time, it must not be cate-

conforms to the inventive step requirement at the
moment when the patent application is submitted,

gorized as a discovery. In the indicated case, the
existence of the claimed DNA fragments was not

this will also apply to the genetic sequence because
the sequence will also be deemed conformant to

known or even hinted at before the priority date of
the patent in suit. The requirements of novelty and

the condition of novelty and inventiveness. If the
protein is in the prior art as of the date of the appli-

inventive step were fulfilled.
The decision was appealed with the Board of

cation, the indication of a sequence can be novel

Appeal of the European Patent Office. According
to the appellants, the essence of the invention was

but not conforming to the inventive step requirement [28, pp. 114, 115]. If a sequence is found and

the elucidation of the genetic sequence of the H2relaxin gene. That was no more than a discovery of

it is not obvious that it was capable of producing
protein in an organism, then we have an inventive

the characteristics of a substance which had existed
in nature probably for many thousands of years.

step [28, p. 115].
Ponkin provides the following example of ap-

Therefore, the patent related to a discovery and

plication of the novelty criterion: ‘a molecule of

thus was not patentable. The isolation of the gene
did not require any complex actions and was based

nucleic acid is novel if its sequence had not been

on well-known methods.
The proprietor claimed that patent protection

published prior to the submission of a patent application declaring that the molecule of nucleic acid

should extend to elements isolated from the human
body or otherwise produced by means of a technic-

has a specific nucleotide sequence, and had not
been stored in a database from where it could be

al process even if the structure of that element was
identical to that of a natural element. The claimed

extracted by an indefinite number of people. Accordingly, the molecule of nucleic acid being de-

H2-relaxin DNA may thus be patented, in view of
this provision. In the prior art there was no disclo-

clared as a patentable invention whose nucleotide

sure of the existence of H2-relaxin, let alone of the
gene coding. All claims were, therefore, novel. The

sequence is different from that of an already
known molecule of nucleic acid may be considered

Board of Appeal supported the proprietor and
found the challenged solution patentable. The

novel. In this situation, it does not matter whether
the difference is manifested in the absence of one

Board also noted that there were no documents on
file where the existence of the H2-relaxin gene is

nucleotide at one of the ends of nucleic acid, or in
the presence of an additional nucleotide at the fifth

mentioned, let alone the sequences of this gene and
of the corresponding H2-relaxin protein. Novelty

or third ends of the nucleic acid molecule’ [12,

was acknowledged.
Some authors believe that in order to verify

pp. 41-50].
There is some practice in the application of
the novelty criterion under the Directive. For ex-

novelty of a declared biotechnology, we must assess the structural and functional differences be-

ample, when reviewing an objection filed against a
patent for an invention called ‘Molecular cloning

tween natural objects and biotechnologies. Struc-

and characterization of a further gene sequence
coding for human relaxin’ (European patent

1

Ruling in case T 0272/95 of October 23, 2002 (Relaxin/HOWARD FLOREY INSTITUTE). Available at:
https://www.epo.org/law-practice/case-law-appeals/recent/t
950272eu2.html (accessed 11.03.2020).
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tural differences are understood as ‘substantial

Biotechnologies are becoming more and more
intertwined with information technologies, resulting in the so-called bioinformatics, which is used
to manage and analyze genetic information and
results in automation, making it possible to set a
very high bar for the ‘inventive step’ criterion.
There is no inventive step in an automated sequencing process because for a specialist the result
is directly obvious from the prior art [25, p. 75].
To determine the inventive step, the European
Directive proposes to evaluate the technology of
the process of gene sequence isolation. That is because when the Directive was adopted this process
was considered to be very complex, which, to a degree, justified the patenting of natural elements. Presently, the process of gene isolation is a standard
procedure carried out by computers with the use of
special programs and with minimal human participation. In this situation, the method of application is
the main condition for the qualification of genetic
sequences as a result of creative inventive activity.
The inventive step should be determined not
in the discovery of a gene sequence but in the discovery of a protein, considering the fact that it is
protein that plays the most important role as far as
practical use is concerned (see the next section). In
view of this, scientists note that it is more reasonable to patent proteins through the method of their
obtainment and to provide patent protection for
proteins, not for gene sequences [28, p. 127].
Various authors note that ‘the degree of the
creator’s participation in the creation, extraction
and/or transformation of a biotechnology must be
considered when evaluating whether or not there is
an inventive step, because a simple extraction of
any object from a biological product does not constitute biotechnology. However, if the author has
extracted an object that was previously unknown to
science and has never been extracted from a particular biological product, this action of the author
would have a particular level of creativity and the
degree of the author’s influence would be obvious.
In this situation, the method of extraction of a biotechnology from a biological product would be
patentable’ [5, p. 29].

differences from the structure, system or location
of separate parts and/or particles of a biotechnology and substantial differences in the internal
structure of a biotechnology from the structure of
a similar natural object’; functional differences –
‘special characteristics related to the manifestation of any function that are different from the
characteristics attributable to natural objects’
[5, p. 29].
Inventive Step
The meaning of ‘inventive step’ as a condition
of patentability is often explained by the term
‘non-obviousness’, i.e. the technical solution is not
obvious for a specialist of mid-level qualification
based on the prior art. Almost all patent systems of
the world require an ‘inventive step’ or ‘nonobviousness’ from a patented solution.
According to Russian law, an inventive step is
present if the relevant invention is not obvious
based on the prior art (Item 2 of Article 1350 of the
RF Civil Code).
Proving inventive step is considered very
complex and rather subjective [3, pp. 128–129].
When speaking of substances, inventive step
can be proven mainly by unusual properties of the
relevant substance [28, p. 108].
At one conference, an American specialist
noted that patenting is impossible in relation to
simple gene sequence applications as there is no
inventive step. ‘Even though a technical solution
could be found in the very sequencing itself in the
past, today sequencing is a fully automated
process. The problem is that if someone owns the
right to a gene sequence, it will be impossible to
change the sequence. For example, if a connection
between a particular portion of the gene and the
possibility of breast cancer is determined, this particular gene sequence would have to be used in the
relevant genetic test, there will be no other possibilities in this case. The scope of patent protection
must be limited by the inventive contribution of the
applicant’ [23].
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are considered ‘inventions’. This approach is also

Industrial Applicability
or Usefulness

applied to genes.

According to Article 27 of TRIPS, the crite-

The Australian Patent Office states that a concrete use of the object of application must be dis-

rion of being capable of industrial application is

closed. Otherwise, no patent will be granted. It is
specified that a standard patent may be obtained

one of the main conditions for patenting an invention. The requirement for industrial application

for inventions related to modified living organisms
– for example, genetically modified bacteria, plants

was also introduced into Russian law in order to
emphasize the practical importance of results of

and non-human organisms. Certain types of proteins are also patentable.

intellectual activity. According to Item 4 of Article 1350 of the RF Civil Code, an invention is

Even though standard patents may be granted
for biological materials such as microorganisms,

considered industrially applicable if it can be used
in industry, agriculture, healthcare and other sec-

peptides and organelles, such materials are patentable only if they have been isolated from their nat-

tors of the economy as well as in the social
sphere.

ural environments or reproduced synthetically. Patent specifications must also describe a concrete

Other countries use the term ‘usefulness’ to
describe the practical nature of an invention (for

use of a biological material – for example, its use
in a particular fermenting reaction or an industrial

example, the US and Japan). An invention is considered useful even if it is impossible to use it now

process. Patents are not granted if the specifications do not disclose a concrete use of the object of

but its use will be possible in the future [25,
pp. 75–76]. For example, the court in Korea indi-

an application1.
According to the laws of the People’s Republic

cates in its rulings that a concrete, significant and
reliable usefulness and industrial applicability is

of China, a gene or a fragment of DNA is subject to
patent protection if it was extracted or isolated from

required in order to patent genes [26].
According to Article 2 of the Patent Act of

nature for the first time, or if its basic sequence is

Japan No. 121 of April 13, 1959 (hereinafter – the

unknown but may be unequivocally characterized
(described) and has industrial application2.

Patent Act), an ‘invention’ is defined as a ‘highly
advanced creation of technical ideas utilizing the

The European approach to the industrial application of genes is described in para. 3 of Article 5

laws of nature’. An invention that does not conform to this definition and does not have industrial

of the Directive, according to which the industrial
application of a sequence or a partial sequence of a

application cannot be patented. According to Article 29 of the Patent Act, any person may obtain a

gene must be disclosed in the patent application.
This requirement is mandatory, regardless of wheth-

patent for an invention that can be applied in in-

er or not the claim is for a portion that codes protein.
According to the Preamble of the Directive

dustry.
The issue of industrial application is the ‘cor-

(Item 24), in order to comply with the industrial
application criterion it is necessary – in cases

nerstone’ in all matters of patentability in Japan.
As previously noted, simple discoveries, such as
natural occurrences for which the inventor does not

where a sequence or partial sequence of a gene is
used to produce a protein or part of a protein – to

create any technical ideas with intention are not

specify which protein or part of a protein is pro-

discoveries of natural objects (for example, ore) or

considered ‘inventions’. However, if such natural

1

Available at: http://manuals.ipaustralia.gov.au/patents/Patent_Examiners_Manual.htm (accessed 11.02.2020).
2
Patent Law of the People’s Republic of China of March 12,
1984. Available at: https://wipolex.wipo.int/en/legislation/
details/5484(accessed 11.02.2020).

elements as chemical substances or microorganisms have been artificially isolated from their environments, and they are industrially applicable, they
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duced or what function it performs. A simple DNA

If ESTs were subject to the absolute protection of patents, the main gene to which the patented portion relates and the unknown protein that
is coded by that gene – as well as its unknown
function – would be protected by such a patent (invention formula).
In 1993, the American Healthcare Institute
filed an application for a patent that contained
2421 ESTs. If the gene indicated in the patent application to which the sequences is related is decoded in the future, it could fall under the protection of an EST patent. Due to the fact that the application was seeking wide protection, in 1996, the
US Patent and Trademark Office (USPTO) started
accepting only 10 ESTs per application; later, the
USPTO started running usefulness tests that made
it difficult for such applications to pass through.
Prior to that, EST applicants indicated the function
of a marker to be used for the discovery of a gene
as their justification of the invention’s usefulness
[25, p. 147]. In view of this, in 2006, the USPTO
denied an application for a patent for EST with
numerous short chains of a nucleic acid molecule
that were synthetically produced using an automated process. The USPTO cited lack of ‘usefulness’ as the reason for the denial. No concrete
function of the EST was indicated in the application for the patent. It only contained a description
of its potential use [29, pp. 117–118]. At the same
time, German scientists note that if such an application had been filed with the European Patent Office prior to the adoption of the Directive, it would
have been impossible to deny such an application
citing lack of industrial application. The judicial
practice of that time only required an indication of
the possibility of future use in any sector of the
industry [29, p. 118].
It is obvious that EST patents, given their unpredictable scope, could hinder further research
and innovation.
In view of the indicated problems, the authors
of the Directive attempted to solve this dilemma
(see Item 3 of Article 5 of the Directive), though it
is still unclear what is understood by ‘functions’
for the purposes of the Directive.
According to Item 24 of the Preamble of the
Directive, ‘function’ is understood as a protein, be-

sequence without specification of its functions is
unpatentable. Accordingly, the often-used formula
‘for medical purposes’ would not be sufficient in
this situation [25, p. 146]. Analyzing the provisions
of the Directive, Abdullin notes that ‘if a sequence
or partial sequence of a gene is used to produce a
protein or part of a protein, the protein (part of the
protein) that is produced or the function that it performs must be clearly defined. In this situation, the
criterion of industrial application will be observed
and, accordingly, the invention may be patentable’
[1, p. 69].
The European Patent Office sets strict requirements for the description of industrial application. In order to justify industrial applicability, it is
not enough to extract a substance from the human
body and to describe its structure. It is necessary to
indicate a concrete purpose of the substance – in
this case, the produced protein. The usability of the
protein for the purpose of industrial application
must be reliably described in the application (an
empiric study). If the explanations in the application are only based on assumptions, the condition
of the industrial applicability will not be observed
even if the relevant assumptions appear viable
[16, p. 148].
The original purpose of the rule indicated in
Item 3 of Article 5 of the Directive was to establish
a mechanism of control over the so-called EST
problem that arose in the 1990s. An expressed
sequence tag (EST) of DNA is a long sequence of
DNA consisting of 200-500 basic points that comprise sequences from clones randomly selected
from a cDNA library. They serve to rapidly identify protein coding sequences and are markers for
identification of genes in the genome. We only
know that these portions of the gene originate from
one and the same gene. Which specific gene is
connected with which corresponding EST is often
not indicated. Accordingly, we are speaking of a
portion of a DNA sequence whose function is unknown [25, p. 146].
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cause it speaks of the sequences coding the protein,
while in Item 23 of the Preamble ‘function’ is interpreted as possibility of application [25, p. 150].
According to Item 24 of the Preamble, the
function of DNA or a portion of DNA is protein
coding. Therefore, we must at least indicate which
protein we are speaking of. As correctly noted by
several authors, it is necessary to clearly indicate
both the gene sequence that codes the protein and
the function performed by the protein because several proteins can be expressed from a gene [29,
p. 121]. Accordingly, we are speaking not of the
function of a gene, but of the function of a protein
because the gene only supplies information for the
production of the protein. In this view, some scientists conclude that patenting of genes means an
actual patenting of a product through the method of
its production (‘product by process’). The process
of protein production is described through the gene
[29, p. 121]. The function of the protein in this situation is understood as the possibility of its industrial application, not the performance of a biological function [29, p. 121].
A sequence or a partial sequence may have
other functions – for example, a probe, adaptor,
strand reunion, primer, or diagnostic tool. If an
application is filed for a sequence with an indication of the function of a marker, there may be
doubt as to the presence of an inventive step, and
the examination will stop before it gets to industrial application because it is already known that a
gene may serve as a marker [29, p. 120].
There is some doubt as to whether the Directive demands an indication of the function in the
formula of the invention, because the Directive
requires a description of the function, which does
not mean that the function must be included in the
formula [29, p. 121].
In view of the above, the question as to how a
concrete description of the industrial application of
a DNA sequence affects the scope of patent protection of a substance remains open. Accordingly,
those countries that have implemented the Directive in their national laws must determine this approach independently.
The experience of Germany could be reviewed as an example of the implementation of the

Directive’s provisions. According to modern German law, an invention is industrially applicable if
it was produced or is used by an enterprise. A simple possibility of such use is usually sufficient.
There is usually no requirement to prove industrial
applicability [29, p. 110]. As for patents for substances, it is not required to indicate industrial application in the formula of the invention; it is sufficient to indicate it in the description attached to the
patent [29, p. 111].
As a result of the implementation of the Directive, special provisions for the patenting of isolated biological materials, including gene sequences, were made in the Patent Act of Germany.
According to para. 3 § 1а of the German Patent Act, the industrial application of a sequence or
partial sequence of a gene shall be disclosed in the
application specifying the function performed by
the sequence or partial sequence, which creates
certain obstacles for proprietors – industrial application must be indicated in the application for
which the function performed by the sequence has
to be indicated. German lawyers consider the interpretation of this provision to be a difficult task
[29, p. 116] because function of a sequence may be
understood both as the biological function of a
gene sequence and its function in terms of industrial application.
German authors note that according to Item
23 of the Preamble to the Directive, a simple portion of DNA without an indication of its function is
not a patentable technical solution, but, according to
German law, an indication of the function affects
industrial application (i.e. in the first case we ask
whether a technical solution exists, and in the second
– whether patentability conditions are satisfied).
Para. 4 of section § 1а of the Patent Act of
Germany states that if the invention concerns a
sequence or partial sequence of a gene whose
structure corresponds to that of a natural sequence
or partial sequence of a human gene, the patent
claim shall include its use for which industrial application is disclosed. As such, it is not possible to
obtain protection of a sequence for any use. This
benefits the inventors who find other uses for a
DNA sequence that was already patented for a specific use. If other conditions of patentability are
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observed, inventors may get independent patents
[16, p. 149].
The provisions of para. 4 of section § 1а of

vention shall not be considered conforming to the

the Patent Act answer the question which was the
center of debate during the implementation of the

lated from the natural source (or obtained other-

Directive – it was recognized that no absolute protection is provided in relation to patents for DNA

ical function, the formula of the invention should

sequences. Considering this fact, patenting in accordance with the European Patent Convention is

cal function determining the purpose (type of ac-

requirement of industrial application.
In case of nucleic acids or polypeptide isowise) with the same or intentionally altered biologinclude the name of the substance and the biologitivity, biological property) if this is not obvious

more attractive because it does not impose such
requirements, and the provisions of para. 4 of sec-

from the name (Item 10.2 of the Guidelines for the

tion § 1а of the Patent Act are not applicable to
European patents.

expert review of applications for inventions). The

The Russian approach is also notable. According to the Guidelines on the expert review of appli-

and the determination of its structure (nucleotide

isolation of a natural nucleic acid or its fragment
sequence) using standard methods is currently a

1

cations for inventions, when examining a biotechnological invention (a biological material contain-

simple technical procedure. In this situation, the

ing genetic information and capable of selfreplication, which may be replicated in a biological

be considered ‘simple discovery of a substance’.

system) in terms of patentability, an examiner must
check that the possibility of practical industrial use

cated substances is the determination of their prop-

of the indicated invention is included in the description of the invention. For example, a simple

system (organism) (transfer of genetic information,

determination of the structure of a substance may
The most valuable element of the study of the indierties which dictate their function in a biological
transportation of substances, initiation of biochem-

sequence of nucleic acid without description of the
function is not a patentable invention. In cases

ical reactions, etc.) and the possibility of their use

when a sequence or a partial sequence of a gene is
used for the production of protein or a portion of

in a specific area. These studies account for the

protein, it is necessary to determine which protein

determine the contribution of the inventor to the

or portion of protein is produced and which function this protein or portion of protein performs. If a

prior art.

nucleotide sequence is not used to produce protein
or a portion of protein, the indicated sequence may,

or the properties that determine the purpose of the

for example, have the function of a promoter of
genetic code reading, or the function of RNA cod-

natural source (or obtained otherwise) are deter-

ing – for example, coding the small interfering
RNA.

can be considered an invention.

If an invention concerns the use of a biological material that is not publicly available and that

considered indicated in the formula of the inven-

cannot be described in the application for an invention in such a way that a specialist in this area of

are used in the description of the key biological

majority of time and material costs. The results

Accordingly, only after the biological function
nucleic acid (or its fragment) extracted from the
mined, the indicated nucleic acid (or its fragment)
The application/purpose of the objects will be
tion if the terms describing the application/purpose
function, for example: ‘promoter’, ‘terminator’,

technology could replicate the invention, the in-

‘primer’, ‘(oligonucleotide) probe’, ‘antisense
nucleic acid’, etc. In other cases, the purpose (key

1

Guidelines for the expert review of applications for inventions approved by the Order of Rospatent No. 87 of July 25,
2011. Access from the legal reference system ‛ConsultantPlus̕
(accessed 06.03.2020).

biological function) of the invention is indicated in
addition to its name.
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For example:

Limitation of the Principle of Absolute
Protection in Case of Patenting a Gene
Sequence as a Substance

‘nucleotide sequence recognized by restriction
nuclease M...’;

As previously noted, patent law is based on

‘oligonucleotide used as a probe…’;

the principle that information as such is not patent-

‘a fragment of genomic DNA that ensures the

able [25, pp. 29-30]. The European Patent Office

initiation of gene K transcription…’.
When examining an invention characterized

understands information as ‘meaning’, and in this

by a nucleotide sequence, it is necessary to keep in

context information may be patented not in con-

mind that it may perform different functions in a

nection with its content (meaning), but in connec-

biological system. A sequence of nucleic acids

tion with a specific function.
The information carrier on which the informa-

whose function is to transfer genetic information

tion is saved does not fall under para. 2(d) art. 52

may be an invention.

of the European Patent Convention, i.e. it is not

The purpose (function) of all sequences of the

excluded from patent protection.

reviewed group can be described as ‘coding protein (polypeptide) N’ (if this protein is known and

A gene or a gene sequence may also be consi-

it is sufficient to simply indicate its name to under-

dered a material carrier of genetic information.

stand its biological role), or ‘coding protein (poly-

Under this understanding of information, genetic

peptide) capable of…’ (if speaking of a new pro-

information is patentable only if it reveals a new

tein). If a protein is not very well known, it is ne-

technical function. This position is important for

cessary to disclose it in the description of the in-

patenting gene sequences whose functions are yet

vention.

unknown (expressed sequence tags – ESTs). Ac-

For sequences that do not code protein, the

cordingly, it is impossible to patent ESTs unless a

purpose (the biological function determining the

concrete technical application is known. An inven-

purpose) may be the regulation of the processes of

tion, therefore, must comprise a stable, useful and

transcription or transmission (promoters, termina-

applicable result achieved with the help of human

tors, ribosome binding sites, etc.), the ability to

efforts.

interact with certain chemicals or to be recognized

In relation to substances, foreign patent law

by them (probes, antisense sequences, binding

applies the principle of absolute protection when

sites) etc.

the protection is not limited by the use indicated in

In order to characterize a nucleic acid with an

the patent. Therefore, any industrial application of

undefined structure, other properties may be used

a substance is protected regardless of whether or

such as, for example, physical and chemical prop-

not the proprietor was aware of such application

erties and the methods of obtainment, which make

[25, p. 35]. The provision of absolute protection to

it possible to distinguish between the claimed sub-

genetic information remains one of the most debat-

stance and other substances. For example: ‘a frag-

able issues in many countries [25, p. 34].

ment of genomic DNA that codes resistance to

If this principle is applied to patents in the

doxorubicin isolated from the strain Streptomyces

field of genetic engineering, a patent for a gene or

peucetus DSM 4592 or the strain originating from

a portion of a gene as a substance would cover all

it, with a restriction chart (description of the

possible methods of application of the gene, even

chart)’.

those that are discovered after the patent is granted.

Accordingly, practically all applicable infor-

In this situation, the problem is that one gene may

mation on biological processes is recognized as

simultaneously code several proteins with different

patentable.

functions. In this case, the proprietor may gain
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more than he or she initially discovered through

gene sequences in its Patent Act (para. 4 section

their invention [25, p. 35]. Ponkin notes ‘substan-

§ 1 (а), i.e. absolute protection was excluded [25,

tial difficulties with clear descriptive fixation of

p. 140]. According to the Act, if the invention con-

the boundaries of objects subject to patent protec-

cerns a sequence or partial sequence of a gene

tion’ and the problem of ‘exhaustively specific de-

whose structure corresponds to that of a natural

scriptions of the essence of inventions, while tradi-

sequence or partial sequence of a human gene, the

tional approaches to patenting require concrete

patent claim shall include its use for which indus-

descriptions of inventions as one of the most im-

trial application is disclosed2.

portant conditions for obtaining a patent. As a re-

Similar amendments were made to the Intel-

sult, many genetic patents may have a much great-

lectual Property Code of France3: the scope of the

er scope than that indicated by the inventor in

claim covering a gene sequence is limited to the

his/her patent application. In addition, there is the

part of this sequence directly linked to the specific

problem of numerous duplications and overlaps of

function concretely set out in the description (Ar-

patents for the same concrete human genes’ [10,

ticle L613-2-1).

p. 39]. Some authors note that the absolute protec-

Nevertheless, it is ambiguous as to whether

tion of substances provided by modern patent law

the principle of absolute protection of a substance

does not correspond to the inventive contribution

is implied in the Directive, or the principle no

of the first inventor [23].

longer applies when it comes to providing protec-

Many countries hesitated to implement the Di-

tion for genetic information [25, p. 141].

rective into their national laws mainly due to dis-

There is no clear indication in the wording of

putes about the scope of protection provided for

the Directive as to whether or not patents for genes

genes under patents [25, p. 139]. For example, the

are provided with absolute protection as sub-

Netherlands even brought an action for annulment

stances; the final decision is at the discretion of the

of the Directive. However, this claim was denied1.

countries implementing the Directive into their

The European court found that the Directive pre-

national laws.

vents harm to the unity of the internal market that

From para. 3 of Article 5 of the Directive it

may be caused as a result of the decisions of mem-

follows that a simple DNA site without an indica-

ber states to unilaterally grant or deny such protec-

tion of a specific function does not constitute a

tion, and noted the strict requirements to patenta-

technical solution and, therefore, does not consti-

bility indicated in the Directive.

tute an invention. At the same time, it is not direct-

The key issue with the implementation of the
Directive into German law was the fact that the

ly stated that only a sequence of a gene or a partial

protection provided under patents is too extensive.

sequence can be patented; this would not conform

Initially, the government of the Federative Repub-

to Article 9 of the Directive, which speaks directly

lic of Germany believed that the Directive provides

of product protection [25, p. 144].

absolute protection for substances under patents for

According to the Head of the European Patent

genes. At the same time, after the European court

Office Dr. Siobhán Yeats, in the early days of gene

forced the FRG to implement the Directive, Ger-

patenting, applications for patents were filed in

many included the limitation of the protection of

2

Patent Act of the Federative Republic of Germany of May 5,
1936 as amended on 16.12.1980 and on 08.10.2017.Available
at:
https://www.gesetze-im-internet.de/patg/
(accessed
11.03.2020).
3
Intellectual Property Code of France of July 1, 1992 as
amended on 15.11.2019. Available at: https://wipolex.wipo.
int/en/legislation/details/19324 (accessed 11.03.2020).

1

Kingdom of the Netherlands v. Council of the European
Union (European Court, Case C-377/97) (2001). Available at:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX
%3A61998CJ0377 (accessed 11.03.2020).
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relation to expressed sequence tags (ESTs) (ran-

One of the biggest problems with the applica-

domly selected, incomplete sequences of compli-

tion of absolute protection of substances in relation
to patents for genetic information is the threat of

mentary DNA that represented the relevant infor-

patent dependency. The first patent holder may
prohibit the use of the invention under a later pa-

mation RNA), while there was no information on
the coded function of the partial sequence.

tent, as was the case with the holder of a patent for
a new method of production of a chemical sub-

Later, the practice changed – there were applications for complete or partial gene sequences,
while the possible functions of the genes were
mostly studied through bioinformation homological comparisons and rarely – through practical experiments.
The applications from the third generation include full disclosure of gene sequences and indication of empirically proven functions.
According to Dr. Yeats, in first-generation
applications there was no inventive step or industrial application, therefore, such patents could not
be granted. Third-generation applications had no
such deficiencies, so patents could, theoretically,
be granted. In particular, it is possible to obtain a
patent when a DNA sequence or the protein it
codes do not have an obvious function or industrial
application. As far as second-generation applications are concerned, it is still unclear whether or
not they are subject to patents – there is no legal
precedent or practice, and there is no accord within
the European Patent Office.
Dr. Yeats explained that applications seeking
unlimited protection for patenting DNA sequences

stance in relation to which a product patent had
already been issued [25, p. 157].
There are also many concerns that unlimited
patents in genetic engineering may hinder the future scientific and technical progress and the development of medicine [25, p. 157].
In addition, it is believed that such patenting
will negatively affect investment activity; organizations will invest less into areas already blocked
by other patents.
All functions of a particular gene are rarely
known. New dependencies are discovered every
day, further gene variations are described, and new
medications are developed on the basis of genes.
The production of new medications will be blocked
as a result of gene patenting. If a company discovers
a new function, its use will depend on the permission of the first patent holder. In this situation, no
one will invest into such R&D [27, p. 39].
Arguments in favor of absolute protection include opinions that this is absolutely necessary for
the development of the pharmaceutical industry. It
currently costs US $200 million on average to develop a new medication, while a very small percentage of tested medications actually enter the
market. Since commercial organizations must independently bear the indicated costs, such investments need to be protected by patents. Such patents
should provide absolute protection for substances
and not be patents for use. According to the TRIPS
Agreement, biotechnological patents cannot be
discriminated against compared to other patents.
Pharmaceutical companies that do not have enough
capital for research attract investors with the help
of patents [23].
The arguments in favor of providing absolute

may be repelled by using the requirement of sufficient disclosure in accordance with Article 83 of
the European Patent Convention, whereby a patent
application shall disclose the invention in a manner
sufficiently clear and complete for it to be carried
out by a person skilled in the art. She also expressed
an opinion that industrial application of a gene sequence may be equalized with a gene function. This
is similar to the American principle of usefulness. If
an application is filed for a gene that matches (partially) a previously published EST or a new function
of a known gene, a patent may be granted for a specific use, but not for the gene as such [23].
The European Commission for the first time
spoke against the provision of absolute protection for
patents for genetic information in 2005 [25, p. 152].

protection for genes are based on the fact that there
are mechanisms in the law that make it possible to
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avoid the problems indicated above, specifically

tion for violation of exclusive rights of the primary
patent holder [4].
This rule was established in order to ensure a
balance of interests of all parties to whom the freedom of scientific and technical creativity was
guaranteed. It is also implied that an invention protected by a patent will not be used for commercial
purposes in the course of a scientific experiment on
an object containing an invention by third parties
(see the Determination of the Constitutional Court
of the Russian Federation No. 389-О of October 16, 20031).
As noted in the comment to Item 2 of Article
1359 of the RF Civil Code, the presence of this
norm is justified because any person should have a
possibility to ascertain that the relevant object has
the required properties prior to making a decision
about applying to the patent holder with an application for a license or with a proposal to sell the
patent. Nevertheless, as noted in the comment to
the indicated norm [8], ‘it only applies to experiments or scientific studies conducted in relation to
patented products, methods, objects, but not to experiments or scientific studies conducted with the
use of such patented objects or methods, for example, within measurement tools or as part of other
equipment that is used to carry out experiments or
scientific study’.
According to the current Requirements to patent application documents approved by the Order
of the Ministry of Economic Development of Russia No. 316 of May 25, 20162 (subparagraph 12 of
paragraph 53), if an application is filed in relation
to a chemical compound with a determined structure, its purpose does not have to be indicated; if
an application is filed for a chemical with an undermined structure, the applicants must indicate
the name that contains a description of the purpose
of the chemical, the physical and chemical properties and other characteristics that make it possible
to distinguish this compound from others, including a description of the method of its obtainment.
Special rules are set for inventions characterizing nucleic acids, proteins, polypeptides or

the law directly provides for a possibility of conducting research, and this is not recognized as violation of patent rights.
It is true that in order to support the development of science, provisions concerning free use are
made in the patent laws of many countries.
For example, according to para. 2 section § 11
of the Patent Act of Germany, the effect of a patent shall not extend to acts done for experimental purposes relating to the subject matter of the
patented invention. The acts covered by a patent
must concern the subject matter of the patented
invention, for example – verification of its application and possibility of its further development.
The use of a patented invention as a means of
carrying out further research and the use that
exceeds the fair scope are also not patentable
acts [25, p. 161].
German scientists note that if these provisions are interpreted in such a way as to cover
research that serves to verify the function of the
relevant gene sequence and to develop a new application, the discovery of a new patentable function for the same genetic information would result
in a dependent patent. A new technical solution
could be patented, but the application of this solution without the permission of the first patent
holder would be impossible [25, p. 161].
In view of the above, any research with the
use of a patented invention is considered a violation. Only research inside a gene is permissible,
but not research with the use of a patented gene
[25, p. 161].
A similar approach is established in Russian
law that permits scientific research in relation to
products or methods in which an invention or a
useful model are used, or a scientific study of an
object using an industrial prototype, or experiments with such products, methods or objects
(Item 2 of Article 1359 of the RF Civil Code).

1

Access from the legal reference system ‛ConsultantPlus’.
Requirements for patent application documents approved by
the Ministry of Economic Development of Russia No. 316 of
May 25, 1016. Access from the legal reference system
‛ConsultantPlus̕ .

At the same time, if such actions are taken for
commercial purposes in order to bring a medication to market, they may be regarded as prepara-

2
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peptides. According to subparagraph 13 of paragraph 53 of the Requirements, the formula of an
invention characterizing nucleic acid, protein, polypeptide or peptide isolated from a natural source
or otherwise obtained having the same or deliberately altered biological function must contain the
name of the substance, the biological function that
determines the purpose (type of activity, biological
property) if it is not obvious from the name of the
invention, the number of the relevant sequence of
nucleotides or amino acids (if it is determined) or
physical and chemical and other properties which
make it possible to distinguish this compound from
others.
The formula of an invention characterizing

to include the name or indication of the compound.
For compounds related to the products of genetic
engineering, the formula of the invention had to
include the nucleotide sequence (in case of fragments of nucleic acids) and a verbal description of
the physical chart (in case of recombinant nucleic
acids and vectors), and also the physical, chemical
and other characteristics that are required to distinguish this compound from others. The formula of
an invention for compounds with a determined
structure had to include its structural formula. For
compounds with undetermined structures, the formula needed to include physical, chemical and
other characteristics required to distinguish this
compound from others, including a description of

nucleic acid coding protein, polypeptide or peptide

the method of its obtainment. Accordingly, these
provisions made it possible to conclude that abso-

with a particular aminoacidic sequence must include the biological function of the protein, poly-

lute protection applied to the products of genetic

peptide or peptide (type of activity, biological

engineering in the same way as it applied to other
chemical substances.

property) if it is not obvious from its name.
Accordingly, applicants must indicate the

The requirement to indicate an application in
the formula of the inventions related to nucleic

function of nucleic acid, protein, polypeptide or
peptide in the formula of the invention characteriz-

acids appeared in the 2003 Rules 2. According to
Item 3.3.4 of the indicated Rules, the formula of an

ing the indicated biological materials. The protection of intellectual rights to inventions is provided

invention in relation to nucleic acids and proteins
must include their names and an indication of their

on the basis of a patent in the scope determined in
the formula of the invention contained in the patent

application, the number of the sequence (for nucleotides – in the register of sequences for nucleic

(Item 2 of Article 1354 of the RF Civil Code).
Therefore, it can be assumed that Russian law does

acids, for amino acids – in the register of sequences for proteins), as well as their physical,

not provide absolute protection for genetic information.

chemical and other characteristics that make it
possible to distinguish the indicated product from

Russian regulatory acts have not always required to include the purpose in the formula of

others. If a nucleotide sequence codes the aminoacidic sequence of a protein, the function of such

such inventions. For example, according to Item
3.3.5 of the Rules of preparation, submission and

protein must also be indicated.
At the same time, the introduction of the re-

examination of applications for patents for inventions and cancellation of the prior rules approved

quirement to disclose the function of an identified
gene sequence (partial gene sequence) does not

by the Order of Rospatent No. 82 of April 17,
19981, which were in effect prior to September 18,

solve the problem of erosion of the object of patent
protection pointed out by a Russian researcher who

1999, the formula of an invention characterizing
individual chemical compounds of any origin had

noted that ‘the same gene may have many different

1

2

Rules of preparation, submission and examination of applications for patents for inventions and cancellation of the rules
approved by the Order of Rospatent No. 82 of April 17,1998.
Access from the legal reference system ‛ConsultantPlus’.

Rules of preparation, submission and examination of applications for patents for inventions approved by the Order of Rospatent No. 82 of June 6, 2003. Access from the legal reference
system ‛ConsultantPlus̕.
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applications, for example, medical, or serve as an

vention and patent it – in this case the know-how

instrument for scientific studies. In addition, because one gene includes several elements, several

regime will be terminated and the proprietor of the

patents may be granted for it – for the complete
sequence of such a gene, for the expressed se-

use [25, p. 261; 5, p. 27]; 2) the disclosure of in-

quence of the gene, mononucleotide polymorphism, and for other variations of such a gene’

(anyone can use it). Accordingly, the information

[10, p. 39].
In this view, it would be optimal to recognize

cannot be freely disclosed to clients and employees

the identified natural gene sequences as unpatentable and to permit the patenting of their applica-

secret must be implemented constantly, which re-

tions. However, a transition to the indicated approach would cardinally alter the practice of pa-

vestment.

know-how will have to prove their right of prior
formation results in the termination of protection
must not be recognizable from the end product and
[25, p. 46]; 3) measures to keep the information a
quires additional financial and organizational inThe know-how regime also limits public

tenting gene sequences as substances, and would
require approval at many levels, including the in-

access to information, which hinders information
exchange and the development of science and

ternational one.

technology.
Production Secret

Compared to know-how, patent protection

Advantages and Drawbacks
of the Protection of Genetic Sequences as
Production Secrets

takes the interests of both the inventor and the pub-

The know-how regime can be considered an
alternative for the protection of genetic information
using the mechanisms of patent law. This protection option has both advantages and drawbacks.
The following can be indicated as advantages:
1) protection occurs regardless of registration and
decisions of government authorities, whilst patenting takes a long time; 2) there is no requirement to
publish/disclose information. On the contrary,
measures are implemented to keep it a secret,
whilst during patenting the essence of the invention must be disclosed, which means that third parties may use this information without permission
(patent holders are entitled to compensation in
case of a judicial dispute; if a patent is not issued,
it will be impossible to keep the disclosed information a secret and third parties will be able to use it)
[25, p. 208]; 3) an unlimited period of protection
and possibly lower costs related to obtaining protection; 4) there is no danger that the proprietor
will be forced to grant a mandatory license [25,
p. 221].
The drawbacks of this legal regime are as fol-

strict commercial usage of the technical solution

lic into consideration. By issuing a patent, the government provides the inventor with the right to reby third parties in order to recoup the proprietor’s
investment and support competition. The inventor,
in turn, fully discloses the information on the essence of his technical solution, thus allowing for
scientific research and the use of objects in which
the invention is used for personal purposes and
other activities [6, p. 61].
In practice, the know-how option can be
used, for example, when the information does
not conform to the conditions of patentability. In
addition, several authors note that it appears reasonable to use the know-how (production secret)
option when the biotechnology in question is a
composition of already known ingredients used
in specific proportions due to the fact that a patent for such biotechnology could be circumvented in case the proportions of the ingredients
are changed and also in cases when it is impossible to determine what process was used to obtain the end product [5, p. 27].
Kunczik provides an example of the possible
use of a production secret – an algorithm for how

lows: 1) competitors may create an analogous in315
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to find the genes that may be related to the illness
[25, pp. 46-47].

measures to protect its confidentiality including by
implementing the regime of commercial secrecy
(Item 1 of Article 1465 of the RF Civil Code).

Conditions of Know-How Protection
of Genetic Information

According to Item 2 of Article 1465 of the RF
Civil Code, information that must be disclosed or

The possibility of protecting information as

the access to which cannot be restricted, which is

know-how is provided for in Article 39 of the

according to a law or another regulatory act, can-

TRIPS Agreement so long as such information:

not be recognized as a production secret. No such

a) is secret in the sense that it is not, as a body

restrictions are established in the law in relation to

or in the precise configuration and assembly of its

genetic information.

components, generally known among or readily

At the same time, from Item 1 of Article 1465

accessible to persons within the circles that nor-

of the RF Civil Code it follows that not all infor-

mally deal with the kind of information in ques-

mation may be protected as know-how, but only

tion;

the information activity in the field of science and

b) has commercial value because it is a secret;

technology and information on professional me-

c) has been subject to reasonable steps under

thods. As noted previously, the patenting of genet-

the circumstances, by the person lawfully in con-

ic information is possible; therefore, such informa-

trol of the information, to keep it secret [25,

tion falls in the category of ‘information on the

p. 210].

results of intellectual activities.’ Nevertheless, it is

The economic value must be not in the fact

unclear if such information will be able to obtain

that the information is a secret, but in its content,

protection as know-how in the case when it is not

which should provide a market advantage. Genetic

recognized as a result of intellectual activity in the

information has such economic value [25, p. 211].

meaning of part 4 of the RF Civil Code (for exam-

The implemented measures must be propor-

ple, an unpatentable object). It appears that the

tionate to the value of the information [25, p. 211].

provisions of Item 1 of Article 1465 of the RF Civ-

It must be ensured that the information can-

il Code should not be interpreted restrictively.

not be identified in the end product. The release

In addition, it appears that genetic information

of medications into circulation should not have to

(information on gene sequences and their functions)

result in disclosure of secret information, other-

in conjunction with other information may be quali-

wise there will be no protection of production

fied as a professional method (for example, how to

secrets.

carry out research, produce medications, etc.).

Russian law also provides for a possibility of

As opposed to the previously indicated posi-

protecting information as know-how.

tion describing the norms of the TRIPS Agree-

The following is recognized as a production

ment, the RF Civil Code directly indicates that in-

secret (know-how): information of any kind (pro-

formation has real and potential commercial value

duction, technical, economic, organizational, etc.)

due to its being unknown to third parties. This can

on the results of intellectual activity in the field of

be understood to mean that the value of informa-

science and technology, and information on pro-

tion lies solely in the fact that it is unknown to

fessional methods that has real or potential com-

third parties. It is almost certain that the idea of the

mercial value due to its being unknown to third

legislator was that information must be of interest

parties, provided that such third parties have no

to third parties [7, p. 701].

free legal access to such information and the pro-

In the commentary to this article it is noted

prietor of such information implements reasonable

that if a third party independently comes to the
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same solution, this will not result in such informa-

mine the interest of the developers in obtaining

tion being reclassified as ‘known’. The term
‘known’ rather applies to the society as a whole,

patent protection as the most effective. An alter-

not to specific persons [7, p. 701].
At the same time, if such third party discloses
this information (for example, as indicated above –
for the purpose of patenting an invention), the protection of such information will cease (Article 1467 of the RF Civil Code).
The law requires that the proprietor takes reasonable steps to keep the information secret. The
legal regime of commercial secret is one of several
possible options, but since 2014 (considering the
latest amendments) – not mandatory.

gime, but it is weaker and less convenient. Pro-

native means of protection is the know-how reposals are being made to establish a special protection regime for intellectual results (similarly
to software products), but they do not have any
significant support.
The patenting of methods and technologies of
isolation, extraction, production, modification and
use of biological objects (including genes and portions of genes) is a generally accepted practice.
The key issue being discussed is the possibility of
obtaining patents for DNA and RNA molecules

Results of the Study

and specific sequences of isolated genes and their

In the course of this study, we distinguished
between the terms ‘genetic information’ and ‘genetic data’. It is proposed to understand genetic
data as information on the health of a person and
the properties of their organism (personified to various degrees) that can be obtained as a result of
studying their genetic material. Such information
must be protected in the same manner as personal
data (with consideration of its specific nature). In
turn, a gene as a phenomenon of nature contains
information on the structure of proteins that codes
the process of a living organism’s development. At
the current stage of development of genetics and
biotechnologies, the human genome has been decoded, the structure and functions of the genes and
portions of genes are being determined, nucleotide
sequences are being altered to determine specific
properties of organisms. It is proposed to understand genetic information as nucleotide sequences
that are responsible for the manufacture of products with specific functions or influence biological
processes in organisms in some other way. Genes
can be viewed as information entities. However,
such understanding results in debates regarding the
possibility of monopolizing this information and
granting an exclusive right to a gene sequence and
its elements isolated from a living organism (including from a human body) or a modified gene
sequence to a concrete person.
The significant costs of research and the de-

elements produced or isolated from an organism.
In the majority of legal systems, the main argument against the recognition of such solutions as
patentable inventions is the fact that such objects
are products of nature rather than a result of human
creativity; the disclosure of the functions of a gene
(portions of a gene) must be qualified as a discovery, not an invention.
The majority of the legal systems analyzed
in this article allow for patenting genes as substances provided that certain conditions are observed, i.e. existence of a technological production process and disclosure of new technical
functions: a new path to industrial production of
a gene sequence must be described, or a new
function of a gene must be obtained (discovered)
that would make it possible to create a new medication or a diagnostic test. Various legal systems include the requirement for inventive step
and industrial application in their examinations
of patentability. When the criterion of novelty is
applied, the gene sequence is examined to find
out whether it and its impact on the production
of protein are known. The application of genetic
sequences plays a key role in their qualification
as results of creative inventive activities. The
industrial applicability of an identified genetic
sequence is disclosed through its purpose (cod-

sire to secure investment for new projects deter317
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ing a protein, a portion of a protein or the func-

The protection of an identified genetic se-

tions that it performs).

quence as a know-how is possible, but this signifi-

One of the main problems with the issuance of
patents for genetic information is the possibility of

cantly limits the possibility of using the obtained

applying to such patents the principle of absolute
protection, which is usually applied to substances.

tion. Additionally, the drawbacks of this method of

If this principle is applied, the protection is not
limited to the application indicated in the patent.

prietor.

results for the advancement of science and innovalegal protection make it unattractive for the pro-
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Introduction: despite numerous references to the term ‘innominate’ when describing various civil law phenomena, there have been no scientific attempts to analyze its nature. In Russian
civil law, only the problems of innominate contracts and innominate methods for securing performance of obligations have been studied so far. Even in specialized works that deal with some
particular types of innominate phenomena, this issue is not analyzed as a complex phenomenon
that is crucial not only for law of obligations but for civil law in general. Currently, innominate
objects of civil rights, innominate legal facts, innominate remedies, innominate legal rights remain an unexplored field. Moreover, there is no list of innominate legal phenomena. Thus, it
appears necessary to develop a scientific approach to innominate phenomena in civil law. Purpose: the article aims to define the concept of innominate phenomena in civil law, to distinguish
between the concepts ‘innominate phenomena’ and ‘gaps in law’, to identify innominate legal
phenomena in civil law, to develop classification of those, and to describe the innominate phenomena being the least studied in civil law science. Methods: based on the dialectical method,
which is the key method for legal studies, the following tasks were accomplished: innominate
phenomena and views on their nature were studied from the perspective of historical variability; existing scientific views on innominate phenomena and their features were evaluated; innominate phenomena were analyzed in relation to other legal categories. The following methods
were used as well: the comparative legal method, the method of alternatives, the structural
functional method, the formal legal method, the historical legal method, and the method of legal
interpretation. Results: the author’s definition of innominate phenomena in civil law was proposed. Based on the doctrine of determinism, there were identified criteria for distinguishing
between the concepts ‘gaps in law’ and ‘innominate phenomena’. Classifications of innominate
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civil law phenomena were developed. They can be used by law enforcement agencies in resolving legal disputes that involve phenomena of this kind. Conclusions: innominate legal phenomena are positive civil law phenomena reflecting the principle of freedom of participants in civil relations. Prohibitions concerning the existence of innominate legal phenomena established
by Russian legislation contradict its basic principles. Therefore, it is necessary to expand the
scope of authorized and admissible innominate phenomena.
Keywords: innominate; atypicality; objects; legal facts; legal rights; remedy; gap in law
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Введение: многочисленные упоминания в доктрине термина «непоименованность»
применительно к различным гражданско-правовым явлениям не компенсируются содержательным его анализом. В настоящее время в российской цивилистике лишь проблематика непоименованных договоров и непоименованных способов обеспечения исполнения обязательств разработана на должном уровне. Однако даже в специализированных
работах, посвященных отдельным видам непоименованных явлений, не ставится вопрос
о непоименованности как о феномене, значимом для гражданского права в целом, а не
исключительно для подотрасли обязательственного права. На сегодня не только не изучены вопросы о непоименованных об ектах гражданских прав, непоименованных юридически фактах, непоименованных способах защиты гражданских прав, непоименованных
суб ективных правах, но и отсутствует понимание о возможном перечне непоименованных правовых явлений в гражданском праве. В этой связи требуется выработка научно обоснованного подхода к пониманию непоименованности в гражданском праве.
Цель: предложить понимание непоименованности в гражданском праве, произвести
отграничение непоименованности от пробела в праве, определить правовые явления,
которые можно отнести к непоименованным в гражданском праве, выработать научно
обоснованную классификацию непоименованности в гражданском праве, а также дать
характеристику наименее изученных в цивилистической науке непоименованных явлений.
Методы: основываясь на базовом для правовых исследований диалектическом методе,
изучены непоименованность и взгляды на ее понимание с позиции исторической изменчивости, оценены существующие научные воззрения на непоименованность и ее признаки,
проанализирована непоименованность в неразрывном единстве и взаимосвязи с иными
правовыми категориями. Также использовались сравнительно-правовой метод, метод
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альтернатив, структурно-функциональный метод, формально-юридический метод, историко-правовой метод, метод толкования правовых норм. Результаты: сформулировано авторское определение непоименованности в гражданском праве; на основе учения
о детерминизме выявлены основные критерии разграничения между понятиями «пробел
в праве» и «непоименованность»; предложены классификации непоименованности в
гражданском праве, которые могут быть использованы правоприменительными органами при разрешении конкретных споров в отношении непоименованных явлений. Выводы: непоименованность, как позитивное гражданско-правовое явление, является отображением принципа свободы участников гражданско-правовых отношений. В российском законодательстве преобладает запрещенная непоименованность, что противоречит основным его началам, поэтому требуется расширение сферы разрешенной и допускаемой непоименованности.
Ключевые слова: непоименованность; нетипичность; объекты; юридические факты;
субъективные права; способы защиты; пробел в праве

civil law phenomena, and describes innominate

Introduction
Russian law science uses the term ‘innomi-

phenomena which are the least studied in civil law

nate’ in describing legal phenomena. However,

science. The conclusions drawn by the author can

there has been deep and full-fledged scientific re-

be used as recommendations for law enforcement

search only with regard to innominate contracts

agencies in resolving disputes involving innominate phenomena.

e.g., 6 and innominate means to secure the performance of contractual obligations

Research methods. Using the dialectic me-

e.g., 28 .

thod, which is basic for legal studies, innominate

Even these specialized works do not deal with the

legal phenomena and views on their nature were

issue of innominate as a phenomenon being crucial

studied in terms of historical variability. The exist-

for civil law in general and law of obligations in

ing scientific views on innominate legal phenome-

particular. Currently, innominate objects of civil

na and their features were evaluated. Innominate

rights, innominate legal facts, innominate reme-

legal phenomena were analyzed in relation to other

dies, innominate legal rights are an unexplored

legal categories. The formal logical method was

field. There is no list of innominate legal phenomena in civil law. Thus, it is necessary to develop

used to study the causal relationships between

a scientific approach that couldbe used to study

types of gaps in law and innominate legal pheno-

those. Unfortunately, the declared discretionary

mena. It allowed us to define innominate pheno-

nature of civil law does not contribute to the incor-

mena in civil law and classify them into four types:

poration of new, ‘innominate’, not defined by the

authorized, admissible, alternative, and prohibited

law legal phenomena into the existing system. Law

ones. The comparative legal method, the method of

enforcement agencies have a negative attitude to

alternatives, and the structural functional method

these legal phenomena. They refuse to legitimate

were used to evaluate and identify those types of

those private law phenomena that are not regulated

innominate legal phenomena that are crucial in

by the current legislation.

terms of ambiguity of law enforcement and doc-

The article defines the concept ‘innominate’

trinal provisions. Other special scientific methods

in civil law, distinguishes between the concepts

such as the formal legal method, the historical le-

‘innominate phenomena’ and ‘gaps in law’, identi-

gal method, the comparative-legal method, and the

fies legal phenomena that can be referredto innominate civil law phenomena, classifies innominate
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method of legal interpretation were used to describe types of innominate phenomena in civil law.

been mentioned in a legal act, and there are no other legal acts regulating it, is this phenomenon innominate?

Characteristics of Innominate Phenomena
in Legal Science and Legislation. Innominate
and Atypical Phenomena. Innominate
Phenomena and Gaps in Law

Secondly, innominate civil law phenomena
are not supposed to be considered as something
exceptional and special due to the discretionary

The semantic analysis of the term ‘innomi-

nature of civil law. Participants in civil law rela-

nate’ does not cause any difficulties. However,

tions must have freedom guaranteed by the Consti-

explanatory dictionaries provide its meaning only

tution and the Civil Code of the Russian Federa-

in relation to its antipode to nominate, which

tion. Freedom allows them to be proactive and

means ‘to name someone’ [17].

create new legal constructions that can protect their

With regard to Russian civil law, an under-

legal rights and interests.

standing of innominate phenomena is based on

It should be noted that in the scientific lite-

Clause 2 of Article 421 of the Civil Code of the

rature, innominate legal phenomena are often

Russian Federation, according to which the parties

referred to as atypical [59]. This word is not

have the right to conclude an agreement both stipu-

widespread in civil law science. However, it is

lated and unstipulated by the law or other legal

common in labor law science (atypical forms of

acts. Legal science defined this agreement as an

employment, atypical labor contracts), constitu-

innominate agreement. Thus, a special case of in-

tional law science and administrative law science

nominate legal phenomena became the basis for an

(atypical powers, atypical forms and models of

axiomatic understanding of innominate phenomena

public administration), and procedural sciences

in civil law science.

(atypical evidence, atypical executive docu-

E. G. Komissarova believes that ‘concepts

ments).

created by science are supposed to work for

Judicial practice in the field of civil law rela-

science, develop it, providing the level of scientific

tions has also developed its own understanding of

knowledge required for science to be in demand by

atypicality. The courts refer to various atypical

the legislator ...’ [29, p. 207]. Therefore, without

phenomena: ‘the applicant’s behavior being atypi-

challenging the term, the present article aims to

cal for these legal relations1’, ‘atypical benefits’2,

specify some aspects of the current understanding

‘atypical and unfavorable conditions’3, ‘atypical

of innominate legal phenomena.
Firstly, innominate legal phenomena are a result of gaps in law. In other words, in order to refer

1

Ruling of the Judicial Board for Economic Disputes of the
Supreme Court of the Russian Federation No. 305-ES147512(24) of September 5, 2019 in case No. A40-84122/2010.
Access from the legal reference system ‛ConsultantPlus’ (accessed 17.12.2019).
2
Ruling of the Supreme Court of the Russian Federation No.
305-ES18-17474(6,7) of November 18, 2019 in case No. A40145500/2017. Access from the legal reference system
‛ConsultantPlus’ (accessed 17.12.2019).
3
Ruling of the Supreme Court of the Russian Federation No.
308-ES17-14402(5) of June 4, 2018 in case No. A532832/2016. Access from the legal reference system
‛ConsultantPlus’ (accessed 17.12.2019).

a legal phenomenon to innominate ones, it is necessary to find a reference to it in laws. There is no
answer to the question which source of civil law is
sufficient to distinguish between nominate and innominate legal phenomena. In addition, it is difficult to specify laws in order to identify innominate
legal phenomena: if the legal phenomenon has
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bargain’1, ‘atypical payment methods’, etc. The

Atypical phenomena entail legal consequences in

courts occasionally clarify what is to be understood

cases established by law and relate to a specific

under atypical phenomena. For example, one can

situation assessed in terms of its normal or excep-

encounter an explanation that some procedure was

tional nature. The issue of innominate phenomena

found atypical since it differed from the ‘proce-

arises when assessing their legitimacy and resolv-

2

dures traditionally applied in civil law’ , or that

ing disputes between participants in civil law rela-

some behavior ‘is an exception rather than the

tions.

3

rule’ . Thus, both legal science and law enforce-

Are civil law contracts mentioned in the

ment practices define atypical phenomena as a

Civil Code of the Russian Federation typical for

deviation from traditional, well-established rules,

civil law? Does a deviation from typical con-

forms of interaction, procedures, etc.

tracts

Russian civil law studies do not deal with the

make

the

phenomenon

innominate?

The following statements support this opinion:

issue of atypicality. However, atypical phenomena

‘rules of law are usually oriented toward typical

are regularly mentioned in judicial decisions. For-

rather than atypical. The lack of legal rules regu-

eign legal studies justifying the inadmissibility of
stricter tort liability for atypical activities are of

lating atypical phenomena is a gap in law’

interest, since all other legal activities are ex-

[60, p. 114].
This interpretation seems erroneous due to the

empted from stricter liability [78].
Thus, the definition of a phenomenon as atyp-

fact that the existence of legal rules regulating cer-

ical ones causes various legal consequences. The

tain legal relations does not always indicate their

phenomenon considered atypical in a specific situ-

typicality in civil law. Legal acts can predict the

ation may be either nominate or innominate in law.

development of legal relations, create legal founda-

The identification criteria for innominate and atyp-

tions for their development. Accordingly, even the

ical phenomena are different: for innominate phe-

existence of detailed legal rules regulating certain

nomena, it is the inclusion in the legal field; for

legal relations does not mean that such relations

atypical phenomena, it is deviation from estab-

exist or these legal rules are in demand (e.g., the

lished procedures. The legal consequences of atyp-

abolished rules of the Civil Code of the Russian

ical and innominate phenomena are also different.

Federation on additional liability companies or the
rules of the Housing Code of the Russian Federa-

1

tion on non-commercial property rental agree-

Resolution of the Commercial Court of the Moscow District
No. F05-7034/2019 of May 28, 2019 in case No. А4082265/2018. Access from the legal reference system
‛ConsultantPlus’ (accessed 17.12.2019).
2
Resolution of the Commercial Court of the Ural District No.
F09-2043/18 of June 27, 2019 in case No. А60-38681/2017.
Access from the legal reference system ‛ConsultantPlus’ (accessed 17.12.2019).
3
Resolution of the Commercial Court of the Moscow District
No. F05-7034/2019 of May 28, 2019 in case No. А4082265/2018. Access from the legal reference system
‛ConsultantPlus’ (accessed 17.12.2019)..

ments, which are not applied due to the lack of the
housing fund).
One can conclude that there are no grounds
for confusing these legal phenomena. The same
phenomenon can be typical or atypical, nominate
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or innominate. However, they are not in subordi-

in law, activities of law enforcement agencies

nate relations.

are considered complex and their decisions can

Thirdly, innominate phenomena are inextrica-

be erroneous. Accordingly, research efforts are

bly linked with ‘gaps in law’. A previous study on

mainly aimed at identifying and eliminating gaps

this issue [51, pp. 406-408] helped formulate basic

in law.

ideas about their relationship:

At the same time, there are no grounds for

– innominate legal phenomena and gaps in

considering innominate civil law phenomena as

law are different phenomena;

negative. Innominate civil law phenomena should

– a gap in law is a statement of absence, while

be considered in a positive way due to the discre-

an innominate legal phenomenon is a statement of

tionary nature of civil law. An exception is a direct

presence;

legislative prohibition. According to foreign re-

– a gap in law and an innominate legal phe-

searchers, ‘private law ... is characterized by fea-

nomenon should be correlated through the prism of

tures that make it a poor contender for a well-

the categories ‘cause’ and ‘consequence’, where

developed legal regime’ [74].

the gap causes the innominate phenomenon (con-

The second aspect of interaction is associated

sequence).

with the time of occurrence. The time of occur-

However, these conclusions require further

rence of innominate legal phenomena is evident.

studies.

The conclusion of an innominate contract, the use

Numerous general theoretical studies on legal

of an innominate remedy for protecting civil rights

gaps are followed by a branch analysis of this issue

or an innominate method for securing the perfor-

[57]. However, despite significant scientific ef-

mance of contractual obligations, etc. allow us to

forts, only a few postulates can be considered con-

determine the time of occurrence of an innominate

ventional. Sporadic references to the concept ‘gaps

legal phenomenon.

in law’ in training manuals on the theory of law

The time of occurrence of a gap in law is dif-

demonstrate the ambiguity of attitudes to these is-

ficult to determine. According to the generally ac-

sues [39, p. 732].

cepted understanding of the gap in law, the fact

The present article focuses on similarities and

that there is no legal rule regulating specific social

differences between gaps in civil law and innomi-

relations indicates the existence of a gap. However,

nate phenomena.

the gap can be identified when a specific case is

It is necessary to pay attention to the ety-

resolved by a law enforcement agency. Some re-

mology of the terms. Most researchers define the

searchers believe that a gap in law is a situation in

gap as a certain omission, lack. In other words, a

which ‘facts or relations are not evaluated by law,

gap in law is considered as a negative phenome-

but professional legal awareness requires their le-

1

non that needs to be eliminated. If there is a gap

gal categorization’ [53]. According to other researchers, a gap in law results from a clash of per-

1

As it is rightly noted in legal literature, ‛The axiological
assessment of the fragmentation of law as a negative, abnormal phenomenon creating difficulties in law enforcement is
beyond doubt’ (see [19]).

sonal or public interests that requires legal categorization of a fact or a relationship, provided that the
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need for this categorization is covered by legal

The present article does not aim to study these

awareness [54, p. 114]. Distinguishing between

issues. Based on achievements of other researchers, it aims to formulate basic ideas in order to de-

gaps in law and other legal concepts, V.V. Lazarev

velop approaches to the interaction of gaps and

believes that they differ by subsequent actions of

innominate phenomena in civil law.
We proceed from the fact that determinism as

law enforcement agencies [32, p. 16]. His position

a methodological basis for studying the relation-

is based, first, on the ideas developed by pre-

ship between gaps in law and innominate legal

revolutionary Russian lawyers, who referredissues

phenomena is relevant, since it will allow us to

of gaps in law to the ‘foundations of law taking

draw doctrinal conclusions that are crucial for legal

into account needs of judicial practice’ [34], and,

practice, determine and evaluate the effects of gaps
in law on innominate legal phenomena.

second, on the views of E. Zitelmann, one of the

Of various classifications of determination

founders of studies on gaps in law, who defined

developed by philosophers1, with regard to social

gaps as situations arising when law enforcement

sciences, determinism should be considered as a

agencies have to resolve a specific dispute, and the

principle that reflects the significance of cause-

law is either ‘silent’ or there are several legal rules

effect relationships [10, p. 20]. Among the classifi-

regulating these relations while the legislator does

cations of causal determination, let us single out

not prescribe which one is more preferable [84,

mutual causality or functional dependence [5; 8]. It
is generally recognized that causality is a relation-

p. 27].

ship when one phenomenon (cause) necessarily

Thus, gaps in law can be identified when there

generates another phenomenon (effect) under spe-

are relations (facts generating relations) that are

cific conditions [50].

not regulated by law. Innominate legal phenomena

Thus, a gap in law is the only reason that ge-

arise when there are gaps in law. This confirms the

nerates innominate phenomena. However, there

relationship between gaps in law and innominate

must be present other conditions that will give rise
to the existence of this legal phenomenon. The

legal phenomena.

consequence as an innominate phenomenon can be

The fundamental theory recognizing the exis-

both necessary and random, since in some cases it

tence of a universal regular relationship between

can be generated by random events2.

all things and phenomena is determinism. Accord-

The conditions for the emergence of innomi-

ing to S. N. Ovchinnikov, it is based on such philo-

nate phenomena are the conclusion of an agree-

sophical categories as law, causality, necessity and

ment that is unstipulated by law, the inclusion of

eventuality, possibility and reality, which constitute the methodological base for research in law

1

Causality, condition, relationship of states, structural determination, correlation, target determination.
2
The need to connect the consequence and its cause should
not be confused with the nature of the consequence which may
be necessary or random. Phenomena are considered random
because they are generated by random events rather than because they necessarily result from their causes. The very relationship between consequences and their causes cannot be
random (see: [62]).

[38]. In civil law science, the problems of determinism have not been studied, and the issues of
cause and effect relationships are covered when
studying conditions for civil liability [67].
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an innominate remedy into the legal claim, or the

which is difficult to establish. In addition, to identi-

execution of an agreement that is not specified in

fy innominate legal phenomena, it is sufficient to

Article 128 of the Civil Code of the Russian Fed-

identify the existence of a gap in law. However, to

eration. In terms of determinism, the randomness

recognize the legitimacy or non-legitimacy of an

of innominate phenomena may be due to legisla-

existing innominate legal phenomenon, to use civil

tive errors, incorrect exclusion of certain civil law

law instruments to resolve disputes involving this

relations from the field of law.

phenomenon, all scientific recommendations on

Thus, one can identify the following characte-

gap elimination should be followed.

ristics of innominate civil law phenomena that

Gaps in law can be classified according to

should be reflected in the definition:
– innominate civil law phenomena are situa-

various criteria. Among the first one is the classifi-

tions determined by gaps in law and specific ac-

cation of gaps into real and false ones proposed by

tions of participants in civil law relations;

Ernst Zitelmann. The classification is based on the

– innominate civil law phenomena are types

significance of gaps for resolving disputes. If the

of atypical phenomena;

law enforcement agency finds it difficult to make a

– innominate civil law phenomena are posi-

decision because of a gap in law, the gap is real. If

tive social phenomena contributing to the devel-

there is no legal procedure, but the law enforce-

opment and improvement of civil law. They are

ment agency has never resolved such a dispute or

effects of implementation of the principles of free-

does not find it difficult to resolve it, the gap is

dom and initiative.

false.

In order to define innominate legal phenomena and identify their features, a more detailed anal-

The classification of gaps proposed by Adolf

ysis of gaps in law, their causes and types is re-

Keller [66] and specified by V. V. Lazarev [32,

quired.

pp. 16-17] is of interest. The criterion is the basis
on which the conclusion about the existence of

Types of Innominate Phenomena
in Civil Law

gaps is made: gaps identified as a result of an anal-

Almost all studies on gaps in law attempt to

ysis of legal acts and gaps identified as a result of

distinguish gaps from other legal phenomena, in-

an analysis of extralegal factors (economic needs,

cluding errors in law, qualified silence of the legis-

legal consciousness, and legal practices). Adolf

lator, and imaginary gaps, or classify gaps by vari-

Keller identified gaps in law analyzing the legisla-

ous criteria.

tion and the teleology of law (general principles
and universal legal values).

As for the first direction, in [51, pp. 406-407]
we argued that differences are irrelevant for reveal-

V. V. Lazarev does not agree with the catego-

ing the relationship between gaps in law and inno-

rization of gaps into ‘de legelata’ and ‘de lege fe-

minate legal phenomena. The basis for distinguish-

renda’. He argues that the legislator rather than law

ing between them is a subjective criterion (inten-

enforcement agencies can eliminate gaps. The lat-

tional or unintentional behavior of the legislator),

ter can fill gaps using various tools [32, p. 11].
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Depending on the cause of gaps, there are ob-

The second classification is significant in

jective and subjective gaps. The latter can be di-

terms of causality of innominate legal phenomena

vided into justifiable or unjustifiable gaps [70,

and gaps in law. The gaps in law are divided by

pp. 66-67].

identification procedures. Two aspects can be em-

In Russian dissertations, the above classifi-

phasized.

cations were specified by F. R. Uranskiy [55, p.

The first one is related to the identification

8]. He identified five types of gaps in law: legal
vacuum1, incomplete legal rules2, qualified

of a gap and an innominate legal phenomenon

gaps3, conditional (conflict) gaps4, and real

based on the absence of civil law rules. In rela-

5

gaps . O. S. Panasyuk divided gaps in law into

tion to legal remedies, civil law science dis-

absolute (full), relative (partial), and collisional

cusses whether a legal remedy can be considered

[40]. E.I. Spektor believes that all classifications

innominate if a) it is specified in Article 12 of

of gaps in law are based on the competence of

the Civil Code of the Russian Federation, which

government authoritiesthat is acceptable for the

lists legal remedies used to protect civil rights;

legal system: the gap is either eliminated by the
legislator or overcome by law enforcement

b) it is not specified in other articles of the Civil

agencies (a judge) [49].

Code of the Russian Federation, as applied to

As can be seen from the above examples, all

specific types of public relations; c) it is absent

types of gaps in law or their classifications can be

in the text of the Civil Code of the Russian Fed-

divided into three groups: causes; identification

eration, but it is recognized admissible by the

procedures and criteria; elimination and negotia-

highest courts; d) it is absent in the Civil Code of

tion methods. In particular, the classification of

the Russian Federation and other laws, but it is

gaps into subjective and objective is based on the
first criterion. The classification proposed by

mentioned in civil law rules of other acts listed

A. Keller and V. V. Lazarev is based on the second

in Article 3 of the Civil Code of the Russian

criterion. The classification of gaps into de legela-

Federation (Decrees of the President of the Rus-

ta and de lege ferenda is based on the third crite-

sian Federation, Decrees of the Government of

rion.

the Russian Federation, agency-level acts); e) it
The first group of the classifications does not

is not mentioned in any legal act.

have any value for describing innominate legal

Thus, the division of innominate civil law

phenomena. It is irrelevant for civil law and dis-

phenomena into those established on the basis of

pute regulation whether the innominate legal phenomenon has arisen due to subjective or objective

civil law rules and those established on the basis of

factors, unconsciously or intentionally, for good or

civil law rules contained in other legal sources is

disrespectful reasons.

crucial.
The second aspect concerns the assessment

1

May be caused by the ignorance of a specific situation when
developing a legal act or by the emergence of new social relations after the publication of the law.
2
It is manifested in an unsettled procedure of law application,
in references to acts that have not been adopted, etc.
3
A legal situation caused by the legal rule that creates an obstacle to ordinary business practices; it cannot be eliminated
by a court order.
4
Caused by contradicting legal rules.
5
The absence of legislative interpretation of certain legal concepts and terms that are of fundamental importance for the
legal regulation.

(interpretation) of legal rules aimed at identifying
the presence or absence of a gap in law and an innominate legal phenomenon. Indeed, in a number
of cases, specification of intentions of the legislator
allows us to establish the admissibility of innominate civil law phenomena. An example of the
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significance of this classification is the following

tion authorizing to conclude agreements both pro-

statement on evasion of law: ‘having a set of typi-

vided and not provided for by the Civil Code of the

cal legal means to achieve certain results, partici-

Russian Federation.

pants in civil law relations develop atypical

Admissible innominate legal phenomena are a

schemes, using new innominate legal means in

consequence of legal regulation according to which

order to evade a law. It is necessary to prohibit

civil law rules predict the development of social

evasion of law in order to prevent such a beha-

relations and allow the occurrence of new legal

vior’ [11]. Foreign scientists have been discussing

phenomena having features of generic concepts.

the problems of legislative intentions when adopt-

An example is Article 8 of the Civil Code of the

ing legal rules. Without taking into account legis-

Russian Federation that allows the emergence of

lative intentions, it is difficult to accurately in-

civil rights and obligations not only from facts ex-

terpret legal provisions. It does not matter wheth-

plicitly listed in law but also from actions of citi-

er other participants consider such an opinion ap-

zens and legal persons that create civil rights and

propriate [71].

obligations due to the general principles of civil

The third classification of gaps in law (ac-

law.

cording to elimination and negotiation methods)

Prohibited innominate phenomena are civil

can be used to fill gaps. Agreeing with scholars

law phenomena that are a consequence of legal

who believe that the judicial bodies fill gaps while

regulation according to which civil law rules expli-

the legislative bodies eliminate them, we proceed

citly deny the possibility of their occurrence (ex-

from the fact that at this stage law enforcement

haustive lists of rights of governing bodies of legal

agencies identify innominate legal phenomena and

entities, grounds for forced termination of property

settle disputes. After identifying the gap in law, the

rights, direct legislative prohibitions established by

thesis on the need to address it on the basis of

the Civil Code of the Russian Federation). For ex-

analogy of law or analogy by statute is put for-

ample, according to Article 66 of the Civil Code of

ward. However, an important stage is skipped by

the Russian Federation, the law may prohibit par-

scientists who consider this process in terms of

ticipation of specific entities in business partner-

legal rules and gap negotiation. From the perspec-

ships and companies.

tive of innominate phenomena, the first thing that

Alternative innominate phenomena are civil

the law enforcement agency should to is to deter-

law phenomena that are a consequence of legal reg-

mine whether the innominate legal phenomenon is

ulation according to which civil law rules allow the

admissible.

law enforcement agency to determine their legiti-

The classification of innominate phenomena

macy, given the imperative or discretionary nature

into authorized, admissible, prohibited, and alter-

of these rules. In other words, alternative innomi-

native should be developed by classifying gaps

nate legal phenomena arise if there is no certain de-

according to negotiation methods.

cision of the legislator on the admissibility or inad-

Authorized innominate phenomena are stipu-

missibility of innominate phenomena (e.g., exhaus-

lated by civil law rules. A striking example is Ar-

tive lists of grounds for terminating contracts and

ticle 421 of the Civil Code of the Russian Federa-

assessing the admissibility of alterations).
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This classification is fundamental for law en-

grounds for termination of obligations2 (including

forcement agencies establishing the legitimacy of

innominate grounds for termination of contracts),

an innominate legal phenomenon.

innominate legal remedies3, etc.

To conclude, let us propose one more classifi-

As for legal forms of social relations and their

cation of innominate legal phenomenathat is not

elements, it is necessary to identify innominate a)

based on their relationship with gaps in law. This

legal rights; b) legal obligations; c) civil law rela-

classification is evident. However, it can become a

tions; d) encumbrances.

starting point for further presentation and systema-

In addition, there are innominate secondary

tization of issues of innominate legal phenomena-

rights, interests, and creditor’s obligations.

due to the existence of doctrinal gaps. Phenomena

Thus, depending on the type of innominate le-

of reality (facts, remedies, objects, etc.) and their

gal phenomena, there are innominate social (actual,

legal forms (legal relations, legal rights, encum-

real) relations and their elements and innominate

brances, etc.) are referred to innominate legal phe-

legal forms of social relations and their elements.

nomena. This is evident, because, for example, an

Let us analyze some innominate phenomena

innominate contract as a legal fact gives rise to the

in civil law.

creation of innominate legal rights and obligations
Real Innominate Phenomena
in Civil Law

(innominate legal relations).
This allows us to evaluate innominate legal
phenomena in terms of legal relations and legal

Innominate subjects of civil law. The list of

forms. Nevertheless, the majority of innominate

subjects of civil law has been established in sub-

legal phenomena are ordinary phenomena that

section 2 of Section I of the Civil Code of the Rus-

arise in reality. According to the generally recog-

sian Federation. It includes citizens, legal entities,

nized understanding of social relations and their

the Russian Federation, constituent entities of the

elements in jurisprudence, they include: a) facts of

Russian Federation and municipal entities. At-

reality entailing civil law consequences (legal

tempts to include other subject into the list are not

facts); b) objects of social relations; c) subjects of

legitimate, since they are considered innominate

social relations.

subjects. In this case, it is redundant to discuss the

The largest group of innominate phenomena

issue of innominate subjects of civil law. At the

includes diverse legal facts.

same time, this problem is rather complex. Some

These are innominate legal phenomenawithin
the classification groups (actions / events, acts,
etc.) and legal facts. In particular, civil law re-

2

Therefore, it is possible to adopt a legal rule according
to which the obligation can be terminated by proper
execution and deliberate acceptance of improper performance on account of the contract. It is an innominate
method for terminating an obligation (see [25, Ch. 3,
2)]).
3
The list of legal remedies is non-exhaustive: to secure
the claim, the court may take other legal remedies which
are not provided for by the Civil Procedure Code of the
Russian Federation and the Commercial Procedure
Code of the Russian Federation. ... When choosing innominate legal remedies, the court should be guided by
the principle of expediency and rules of the applicable
substantive law (See: [43]).

searchers analyze the scope of admissibility of innominate

unilateral

transactions1,

innominate

1

In particular, arguments are given in favor of the existence of innominate (neither in positive law, nor in
agreements) unilateral transactions. These include teleological arguments, as well as references to Article 8 of
the Civil Code of the Russian Federation, which explicitly allows for the existence of unilateral transactions
that are not stipulated by law but do not contradict it
(see [45]).
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Russian and foreign researchers consider animals

which have been recently legalized by the Russian

to be subjects of law in general and subjects of civ-

legislation. In the United States, the rigidity of

il law in particular. While Russian researchers,

common law rules did not allow American courts

who have found legal rules allowing for recogniz-

to protect unknown, innominate, or uninvolved

ing animals as subjects of law,1 state the absurdity

persons interested in hearing of a case and using

of using these rules [14], foreign researchers justify

the institute of a representative for practical pur-

the need for a special legal category that would

poses [21].

differ from objects of law and subjects of law [81].

Currently, researchers are dealing with the

Arguments for other alternatives are also being

status of individual civil law communities that are

given. The altered ownership status theory [68] and

not legal subjects but have the right to jointly exer-

the guardianship model [69] equating animals to

cise and protect rights. According to Russian re-

children and disabled persons are very popular.

searchers, this is ‘one of the examples of joint plu-

Scientists indicate the existence of legal relations

rality, which is innominate in Russian law but well

between humans and animals that allow humans to

known in foreign contract law’ [27]. This applies

control and bear responsibility for animals. In rela-

to corporate rights (e.g., the exercise and protection

tion to domestic animals, they try to justify the

of the right to convene extraordinary general meet-

concept of family as a special community that has

ings by shareholders holding 10% of the voting

various interpretations [80].

shares), housing rights exercised and protected by

Thus, the contradictory provisions of numer-

participants in general meetings of premises own-

ous Russian laws on animals and wildlife, and the

ers, etc.

trends existing in foreign countries contribute to

Thus, some other agents can be included into

the development of foreign ideas by Russian scientists2 and creation of an innominate subject of civil

the imperative list of subjects of civil law. Under

law.

certain conditions, the list of nominate subjects of
civil law may be expanded3.

One more aspect is the issue of ‘collective le-

Innominate objects of civil law. This type of

gal subjects’. This issue concerns class actions,

innominate legal phenomena should be referred to

1

e.g. life or health of an animal.
2 For example, A. P. Anisimov justifies the following:
‛Domestic animals should be accorded the status of a special
subject of civil law instead of the current status of a ‛special
object of civil law’’. On the one hand, the scholar, notes that
some elements of citizens’ legal capacity are alien to animals
(the right to entrepreneurial activity). On the other hand, he
points out that some of these elements have been implemented
in other countries or theoretically could be implemented (right
to a name, author's right, right of inheritance). The researcher
denies the possibility for animals to have duties and be
brought to legal liability (see [2]).

the prohibited ones, since the doctrine axiomatically proceeds from the need for one of the basic

3

Foreign lawyers discuss the issues of civil liability for damage caused by autonomous cars which are an inevitable fact of
life (see: [79]).
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law relations and information2 to be included in

features of any object of law – its ‘legal recognition’, i.e. it has to be established by law. This is
expressed in fair statements that innominate objects of civil law cannot exist.
At the same time, the list of objects of civil

Article 128 of the Civil Code of the Russian
Federation. They indicate the controversial nature of the legal qualification of a share as an
object of civil law relations3.

law (Article 128 of the Civil Code of the Russian
Federation) provides a wide field for discussion

Scientific discussion [9] accompanies the

on the categorization of certain legal phenomena

creation of digital objects of civil law. Both Rus-

as objects of civil law due to the non-exhaustive

sian and foreign researchers discuss the objectiv-

list of ‘other property objects’. For example, ani-

ity of digital rights, cryptocurrencies, tokens,

mals mentioned in Article 137 of the Civil Code

and large amounts of information in civil law
[83; 77].

of the Russian Federation are not nominated as an

In foreign literature, the issue of referring a

independent object of civil law, and it is incorrect

social network account to independent objects of

to refer them to property objects, since the general

inheritance raised controversy. Based on the de-

rules on property are applied to the animals. In

cisions of German courts, the possibility of in-

addition, the issue of nominate and innominate

cluding a social network account (an account

objects is associated with the lack of a universal

agreement) into the inheritance stock and recog-

doctrinal and practical understanding of many

nizing it as an object of inheritance has been

objects of civil law named as generic concepts:

substantiated [75].

the concept of property [61], property rights [36;

To summarize, the emergence of innominate

64], things [48], etc. It is necessary to prove the

objects of civil law is a fact of reality. Law en-

possibility of referring certain concepts to objects

forcement agencies can either refuse to protect the

of civil law, which can destabilize civil law rela-

rights of participants in civil law relations because

tions. Some studies criticize the admissibility of

these objects are innominate in law (which often

referring innominate things to real estate objects,

happens4) or refer these objects to generic objects

since this requires proof of this fact through judi-

that are nominate in law (which is possible due to

cial procedures and complicates civil law relations. The legislator attempts to list all the propergal relations). The civil law objects of fixed-term contracts are
not yet as prominent as the legal nature of the property rights.
However, they are rapidly developing following the market
development’ [1].
2
In accordance with civil legislation, the rules of federal laws
must not contradict the Civil Code. The object which is not
mentioned in Article 128 cannot be an object of civil law.
Accordingly, information can be an object of civil legal relations only as an integral part of an object covered by civil
legal protection, without being an independent element of the
legal system (See: [26]).
3
These are shares in the authorized capital of business companies and shares in the real estate ownership (see [56; 58]).
4
E.g., the Decision of the Appellate Court of Moscow of October 24, 2019 in case No. 33-45558/2019; the Decision of the
Ulyanovsk Regional Court of July 31, 2018 in case No. 333142/2018. Access from the legal reference system
‛ConsultantPlus’ (accessed 2312.2019).

ty objects [41].
Russian civil law researchers substantiate
the need to improve and develop the theory of
civil law expanding the number of objects of
civil law relations. They want contracts and
transactions1 to be recognized as objects of civil
1

In this regard, scientists note that ‛it is natural that the development and diversification of economic and entrepreneurial
relations inexorably leads to diversification, complication,
expansion of the number and types of objects of civil law (le-
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the lack of legislative definitions and universally

cial authorities are entitled to recognize innominate

recognized features1).

grounds, competences, measures, legal remedies

Innominate legal facts of civil law. Accord-

either admissible due to the discretionary nature of

ing to Article 8 of the Civil Code of the Russian

civil law or inadmissible due to the imperative na-

Federation, the list of legal facts of civil law is not

ture of the relevant legal rules.

exhaustive, which allows the existence of admissi-

Let us give examples of grounds for contract

ble innominate legal facts. At the same time, only

termination. Article 698 of the Civil Code of the

such legal facts as actions of citizens and compa-

Russian Federation establishes exhaustive lists of

nies can be innominate. Accordingly, events or

grounds for early termination of a loan agreement

actions of public bodies cannot give rise to civil
law consequences if they are not explicitly named

by the borrower and the lender. There is an exhaus-

in law.

tive list of grounds for termination of a commercial

In addition, in Article 8 of the Civil Code of

tenancy agreement by the landlord (Article 685 of

the Russian Federation, there is an exhaustive list

the Civil Code of the Russian Federation). Is there

of grounds for creating legal rights and legal ob-

a possibility to include an innominate ground for

ligations. Thus, the provisions of the Civil Code

termination of a loan agreement or a tenancy

of the Russian Federation neither cover legal facts
that terminate or alter civil rights and obligations

agreement? Does the Civil Code of the Russian

nor give rise to other civil law consequences.

Federation allow the inclusion of innominate

Civil law science deals with innominate phe-

grounds? According to Decree No. 16, these rules

nomena of reality in relation to numerous exhaus-

are not imperative, since they do not contain an

tive and non-exhaustive lists of grounds for termi-

explicit prohibition on the inclusion of a term dif-

nation of contracts, creation and termination of

ferent from that provided for by this provision. At

property rights and other property law rights, liability and legal remedies, etc. Given the scope of

the same time, it is possible to give arguments in

the present article, it is difficult to list all possible

favor of their imperative nature, which can be jus-

innominate legal phenomena. In terms of the judi-

tified on the basis of intentions of the legislator:

cial interpretation, alternative innominate legal

atypical gratuitousness of the legal relations (loan)

phenomena are widespread in this area. According

or the need to protect the tenant being the weaker

to the Explanation of the Supreme Commercial

party.

Court of the Russian Federation ‘On freedom of

Innominate legal remedies. The remedy doc-

contract and its limits’ (Decree No. 16)2, the judi-

trine is an independent doctrine in civil law science
that is not directly related to the facts of civil law.

1

Scientists argue that the establishment of certain signs allows
the law enforcement agencies to turn an innominate object into
a protected copyright object ... Researchers describes the protectability of a melody, a film frame, a character (See: [33]).
2
Resolution of the Plenum of the Supreme Commercial Court
of the Russian Federation No. 16 ‛On Freedom of Contract
and Its Limits’ of March 14, 2014. Bulletin of the Supreme
Commercial Court of the Russian Federation. 2014. No. 5.

At the same time, the use of legal remedies can be
viewed through the prism of facts of reality that
give rise to civil law consequences. However,
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these consequences are not related to the dynamics

Researchers should substantiate the nature of these

of civil law relations.

innominate legal remedies.

Innominate legal remedies rank third (follow-

To solve this problem, some researchers sug-

ing innominate contracts and innominate perfor-

gest entitling the subject to use any innominate

mance bonds) among innominate legal phenomena

legal remedies that are not prohibited by law [47]

studied by researchers. At first glance, both civil

or arising from law [63]. In other words, they sug-

law and procedure law researchers agree that in-

gest referring innominate legal remedies to admiss-

nominate legal remedies can exist. Describing the

ible innominate legal phenomena. This allows law

claim subject, V. V. Yarkov argues that one of its

enforcement agencies to expand the scope of legal

components is a legal remedy that can be either

remedies, which will have a positive effect on civil

nominate or innominate [3].

law relations. Under the current conditions, the

At the same time, the conclusions drawn by

courts literally interpret the provisions of Article

researchers in this field are no longer so categori-

12 of the Civil Code of the Russian Federation and

cal.

refer innominate legal remedies to prohibited inAs previously stated, it is unclear which re-

nominate legal phenomena.

medies are to be considered innominate: those that

This interpretation gives civil law researchers

are not mentioned in Article 12 of the Civil Code

grounds to deny the use of innominate legal reme-

of the Russian Federation, or those that are not

dies in special cases. With regard to claims arising

mentioned in any articles of the Civil Code of the

from the Bankruptcy Law, Yu. P. Sweet argues

Russian Federation, or those that are not mentioned

that ‘lenders are entitled to independently choose a

in court decisions, or those that are not mentioned
in any legal acts but can be applied following the

legal remedy from among those provided for by

general principles of civil law. Some civil law re-

the Bankruptcy Law1. Disposal of the right of

searchers believe that the first approach is right and

claim in a manner not specified in the Bankruptcy

refer a contract conclusion coercion claim [42] or

Law is not permitted’ [44]. Scientists failed to

an assignment claim (if the right of preference was

convince the courts of the admissibility of such a

violated) to innominate legal remedies [46]. Other

remedy [13] as an apology despite the fact that

civil law researchers apply the concept of innomi-

Clause 2 of Article 150 of the Civil Code of the

nate remedies to claims that are mentioned in judicial decisions (e.g., a title invalidation claim, an

Russian Federation explicitly says that intangible

encumbrance freedom claim [23] or a claim for

goods are protected in accordance with the Civil

company’s reputation damage [12]).The first three

Code of the Russian Federation and other laws in

situations may cause doctrinal disputes but do not

cases and in a manner stipulated by them, and

present challenges for law enforcement agencies. If

when the use of legal remedies (Article 12 of the

the Civil Code of the Russian Federation mentions

Civil Code of the Russian Federation) results from

a legal remedy or a remedy is mentioned in the
explanations of the highest judicial body, the probability that the court will use this remedy is maxi-

1

Federal Law No. 127-FZ of October 26, 2002 ‛On Insolvency (Bankruptcy)’ (as amended on 08.01.2020). Collection of
Legislative Acts of the Russian Federation. 2002. No. 43. Art.
4190.

mum possible. Legal remedies that are mentioned
in sources of civil law are an issue for discussion.
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the nature of the violated intangible right and the

dently choose the most effective remedy prescribed

1

consequences of this violation .

by law2.

At the same time, one cannot ignore the exis-

The example shows that the innominate legal

tence of other examples in law enforcement prac-

remedy was allowed by the court attributing fea-

tices. For instance, the plaintiff brought a claim to

tures of the generic phenomenon to the specific

declare the energy-consumption constraint notifi-

one. The claim to declare the notification illegal

cation letter illegal. A peasant farm did not agree

was referred to the claim to suppress actions that

with Saratovenergo company on electricity bills,

violate the right or create a threat of its violation

but they were forced to pay these bills, since the

enshrined in Article 12 of the Civil Code of the

energy company used extrajudicial methods and

Russian Federation. One can see that only the Su-

notified of the impending electricity consumption

preme Court of the Russian Federation categorized

constraint. Lower authorities refused to protect the

the claim as legal.

peasant farm because the farmers had chosen an

Based on the experience of Ukrainian civil

innominate legal remedy. The Supreme Court of

law, we treat suggestions of researchers [20,

the

energy-

about the admissibility of innominate legal reme-

consumption constraint notification letters were

dies with caution. According to Part 2 of Article 16

regular due to the disagreement between the parties

of the Civil Code of Ukraine3, the court can protect

to the energy supply agreement on the metering

civil rights or interests using remedies provided for

device, which had to be used for calculating energy

by Part 1 of Article 16 of the Civil Code of

consumption. Not exercising the right to appeal to

Ukraine and other contractual or statutory reme-

the commercial court with a lawsuit to recover debt

dies. In this regard, Ukrainian civil law researchers

or with another lawsuit, the energy company used

[73; 82] discuss problems of application of inno-

an extrajudicial remedy to compel the plaintiff to

minate legal remedies by the courts.

Russian

Federation

noted

that

4]

pay the debt. The Supreme Court of the Russian

Thus, in Russia, the status of innominate legal

Federation noted that the claim was a requirement

remedies is similar to that of other innominate le-

to suppress actions that violated the right or created

gal phenomena. It is necessary to agree with those

a threat of its violation. It is preventive in nature,

researchers who justify the need to include admiss-

aimed at eliminating the threat to the plaintiff’s

ible innominate legal remedies into the civil legis-

material right and preventing the harmful conse-

lation. It will expand the discretionary potential of

quences of such actions. In such circumstances, the

civil law and serve as the basis for increasing the

remedy chosen by the peasant farm is appropriate;

number of admissible innominate legal remedies

it correlates with the plaintiff’s right to indepen-

and refereeing them to the authorized ones.

1

According to para. 3 of Clause 18 of the Resolution of the
Plenum of the Supreme Court of the Russian Federation No. 3
of February 24, 2005 ‛On Judicial Practice in Cases on Protection of Honor and Dignity of Citizens and Business Reputation
of Citizens and Legal Entities’, the court is entitled to approve
amicable agreements according to which the defendant must
offer apologies for the dissemination of false information defaming the plaintiff, if this does not violate the rights and legal
interests of other persons and does not contradict the law’.
Bulletin of the Supreme Court of the Russian Federation.
2005. No. 4.

2

Decision of the Judicial Board for Economic Disputes of the
Supreme Court of the Russian Federation of April 15, 2019
No. 306-ES18-20653. Available at: http://vsrf.ru/stor_pdf_
ec.php? id 1760370 (accessed 23.01.2020).
3
Civil Code of Ukraine: entered into force 01.01.2004 (as
amended on 02.08.2018). Available at: https://urist-ua.net/
(accessed 23.10.2019).
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date, D. V. Gudkov notes that these relations

Innominate Legal Forms
in Civil Law

should be considered innominate legal relations (of

Despite the fact that possible and proper

contractual nature) which can develop into a sale

forms are models of real-life social relations,

contract [16].

which are a research object of legal theoreticians

Based on the understanding that has become

and practitioners, an autonomous analysis of their

axiomatic in legal literature, one can conclude that

innominate nature is required. This group of inno-

a civil relationship can be referred to the innomi-

minate legal phenomena requires an independent

nate one if it a) arises out of an innominate legal

analysis because real-life social relations and their

fact; b) involves innominate legal rights or obliga-

elements may not be reflected in the legal field as

tions.

legal forms1. In addition, in contrast to actual in-

The innominate legal facts have been already

nominate legal phenomena, admissibility of which

discussed. Let us analyze innominate legal rights

is established by the law enforcement agencies, the

and legal obligations.

emphasis of innominate legal forms has been

The analysis of innominate contracts indicates

shifted towards their meaning. In other words, in

the existence of innominate contractual rights and

order to resolve the dispute, the courts have to es-

contractual obligations whose elements (powers

tablish a list of opportunities and obligations that

and needs) are established by the courts for each

belong to the participants in innominate legal

specific case, using the already developed recom-

forms.

mendations of the judicial bodies.

It is known that the most common legal form

The situation with other types of civil rights

is a legal relation, which is a combination of legal

(non-contractual rights, property law rights) is

rights and legal obligations. Let us analyze inno-

much more complicated. Are there other types of

minate legal forms.

innominate civil rights?

An innominate legal relation is a concept rare-

According to our opinion, innominate proper-

ly used in civil law studies with the exception of

ty rights cannot exist. We agree with E. A. Sukha-

works dealing with innominate contracts. Analyz-

nov who quotes scholars arguing that even Roman

ing the issue of differentiation in civil law, V.V.

law allowed the existence of innominate contracts,

Gruzdev refers nominate and innominate civil law

but the existence of innominate property rights was

relations to the basis for the division of civil law

not possible [52]. At the same time, the inconsis-

into sub-branches and institutions [15]. Categoriz-

tency of the Russian legislation and the gap of opi-

ing the relations of the parties before the longstop

nions on the nature of property rights in the Russian doctrine cause regular attempts to substantiate
the existence of innominate property rights.

1

It should be clarified that facts of reality are presented as
models of various obligations and opportunities (legal forms)
in the legal field. In this case, the subject as an element of
legal relations has a legal status, and social relationships are
presented as legal relationships. However, facts of reality (legal facts) do not have such a form. The author named these
forms but did not clarify them.

The researchers substantiate the existence of
the innominate limited property right of the Russia
Gold Reserves [30], the innominate absolute right
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to property rights [7], or the non-exhaustive list

rights has not been adopted, and the new one has

of grounds for acquiring servitudes that can

so far been brought up for discussion3. However,

speak for the existence of innominate servitudes

both bills propose an exhaustive list of property

[24]. We agree with E. A. Barinova who classi-

rights that has to be included in the text of the Civil

fied property rights into nominate (Article 216 of

Code of the Russian Federation. It speaks for the

the Civil Code of the Russian Federation) and

fact that the legislator follows the numerus clausus

innominate ones1.

principle. If the amendments are adopted, prohi-

It seems that the discussion on this issue

bited innominate property rights will be enshrined

will continue until the Russian legislator ex-

in the Russian legislation.

presses a clear position on the adoption (or rejec-

As for non-contractual obligations, it should

tion) of the principle of numerus clausus. The

be noted that innominate de-facto torts regularly

world and European trends demonstrate the gra-

arise in judicial practice. Chapter 59 of the Civil

dual rejection of ‘preliminary ultimatum control

Code of the Russian Federation contains general

over property restrictions (encumbrances) of

provisions on indemnification and provides for a

rights (the parties are obliged to act in accor-

significant number of special (nominate) torts. Ac-

dance with an exhaustive list of rigorous models’

cordingly, in case of disputes, the courts have to

[31]) and the transition to more flexible schemes

decide on the possibility of applying general rules

that allow participants in civil law relations to

on indemnification or special rules set by the Civil

create new property rights regulated by the legis-

Code of the Russian Federation. The statement is

lation based on legislative features of property

confirmed by numerous examples of court deci-

rights [65]. One can also cite the provisions of

sions4. It should be noted that in English law, there

the Civil Code of Spain2 that does not contain a

is a similar approach to torts based on the analysis

list of property rights and proclaims the principle

of tort claims. Researchers describe nominate torts

according to which ‘everything that is not expli-

and innominate torts and note that ‘in English law,

citly forbidden by law is allowed’, which allows

innominate torts are those tort obligations that lack

law enforcement agencies to create new property
rights on the initiative of individuals [37].
In other words, in foreign countries, prohibited innominate limited property rights are turning

3

Private Law Research Center under the President of the Russian Federation named after S.S. Alekseev. Available at:
http://privlaw.ru/povestka-47/
4
For example, a victim who is guilty of reckless damage to
property that is a source of enhanced danger bears responsibility according to the general redress rule: Resolution of the
Constitutional Court of the Russian Federation No. 424. of
March 21, 2013. Access from the legal reference system
‛ConsultantPlus’ (accessed 20.12.2020); damage caused if the
limits of justifiable defense have been exceeded or the measures required to detain the person who committed the crime
have been exceeded is compensated for in accordance with
general practice: Resolution of the Plenum of the Supreme
Court of the Russian Federation No. 19. of September 27,
2012. Access from the legal reference system ‛ConsultantPlus’
(accessed 20.12.2020).

into admissible and sometimes authorized ones.
The Russian property law development model has
not been chosen: the previous bill on property

1

The author refers the tenant right, the premises rental right,
the loan right, the rights of family members of the real estate
owner, and any other property law rights that meet the criteria
developed by science for innominate rights (see: [4, p. 166]).
2
The Civil Code of Spain (1889). Available at:
https://pravo.hse.ru/intprilaw/doc/040601
(accessed
22.01.2020).
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It is important to note that an analysis of in-

their own names although they were isolated as a
result of legal claims’1.

nominate legal phenomena identified that in Rus-

It is noteworthy that the issue of innominate

sian law prohibited innominate legal phenomena

property rights has been discussed not only by civil

are dominant. They narrow the boundaries of pri-

law researchers. Municipal law researchers regu-

vate discretion. Therefore, it is necessary to in-

larly deal with the issue of innominate rights from

crease the number of admissible and authorized

urbanistic perspectives and analyze such rights as

innominate phenomena in Russian civil law.
Classifications of innominate legal phenome-

the right to a sea/lake view arguing that these

na and an analysis of innominate phenomena types

rights have to correlate with existing property

in civil law may serve as a starting point for further

rights [35]. Referring to foreign, particularly, Ger-

studies. The issue of innominate legal phenomena

man experience, constitutionalists identify unwrit-

is relevant not only for civil law. It is of interdis-

ten (German ungeschriebene) [76], unnamed

ciplinary nature.

(German unbenannte) or innominate fundamental
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Introduction: the article analyzes the concept of ‘legal regime of a bank account’, its content and meaning, and distinguishes this concept from the ‘type of a bank account’. Purpose: to
specify the concept of ‘legal regime of a bank account’ based on the analysis of scientific
sources, normative legal acts, practice materials, and to differentiate this term from the related
categories. Methods: general scientific methods (analysis, synthesis, deduction, induction, typology, comparison, generalization) as well as special legal methods: formal-dogmatic, legal
interpretation, functional methods, and others. Results: the concept of ‘legal regime of a bank
account’ is specified, its difference from the concept of ‘type of a bank account’ is given, and its
theoretical and practical relevance is analyzed. Conclusions: each type of bank account has a
legal regime or regimes that are characterized by a set of operations legally provided for accounts of this type, by particular banking rules established in accordance with the law, and by
customs applied in banking practice. The regimes also differ from each other in the agreement,
restrictions or expanded possibilities for performing operations. In some cases, they are distinguished by a special procedure for their implementation. Within the same type of bank account,
there may be different legal regimes (general and special) that are directly related to the functions of bank account agreements.
Keywords: legal regime; bank account; legal regime of a bank account; types of bank accounts;
bank account agreement; unauthorized debiting; functions of bank account agreements
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Введение: анализируются понятие «правовой режим банковского счета», его содержание и значение. Проводится разграничение с понятием «вид банковского счета». Цель:
определить понятие «правовой режим банковского счета», разграничив его со смежными
категориями. Методы: общенаучные методы (анализ, синтез, дедукция, индукция, типология, сравнение, обобщение), а также специально-юридические методы: формальнодогматический, сравнительно-правовой, межотраслевой, метод юридического толкования,
функциональный и др. Результаты: определено понятие «правовой режим банковского
счета», проведено его разграничение с понятием «вид банковского счета», проанализировано теоретическое и практическое значение. Выводы: каждый вид банковского счета имеет
правовой режим или режимы, которые характеризуются совокупностью операций, предусмотренных законом для счетов данного вида, а также установленными в соответствии с
ним банковскими правилами и применяемыми в банковской практике обычаями. Эти режимы отличаются друг от друга установленными законом банковскими правилами, применяемыми в банковской практике обычаями, а также договором, ограничениями или расширенными возможностями осуществления операций, а также в некоторых случаях особым порядком их осуществления. В рамках одного вида банковского счета могут быть реализованы разные правовые режимы (общий и особенные (специальные), которые напрямую связаны с функциями договоров банковского счета.
Ключевые слова: правовой режим; банковский счет; правовой режим банковского счета;
виды банковских счетов; договор банковского счета; неправомерное списание денежных средств
с банковского счета; функции договоров банковского счета

questions of some theoretical and practical nature.
Legislators also use the concept ambiguously, describing various legal phenomena (for example, the
legal regime of property, counter-terrorism operations, seaports, internal sea waters, territorial sea,
territories, information protection of natural objects, activities, foreign investment, and even the
legal regime of foreign organizations and citizens,
etc.). Such a diverse application of the term legal
regime has caused a problem of defining the concept, as well as applying the rules that establish the
legal regime.
In order to specify the concept of ‘legal regime
of a bank account’, it is necessary to initially consider
the general theoretical concept of ‘legal regime’.

Introduction
The concept of ‘legal regime’ is often used
both in the doctrine and in the Russian legislation.
Although much attention is paid to the term in the
academic literature, no universal definition has been
elaborated so far. This issue has been a focus of thesis works, which have always been concerned with
unsolved scientific problems that determine the
choice of the subject for research [7, pp. 53–77].
The term ‘legal regime’ has different legal
meanings and it is used in different contexts. Quite
often the term is applied as a commonly used and
intuitive one. However, in fact, the meaning (essence) of the term ‘legal regime’ raises a lot of
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the desired social state and a specific degree of

The Term ‘Legal Regime’

favorability or unfavorability for the interests of

The S .I. Ozhegov Dictionary of the Russian

legal subjects to be satisfied’ [15, pp. 17–18].

Language gives multiple entries to explain the term

The definition of O. S. Rodionov is similar to

‘regime’. This word is understood as the order of

the previous one in its content. He understands ‘the

actions; the conditions of activity, work, existence

legal regime as a special regulation procedure es-

of something; or the state system [16]. To date,

tablished by legislation, represented by a specific

there are various definitions of the concept of ‘le-

set of legal means. With the help of an optimal

gal regime’ in the academic literature. As a rule, it

combination of stimulating and limiting elements,

characterizes the object and its state as enshrined

it creates a specific degree of favorability or unfa-

by law. In fact, the legal regime is perceived as a

vorability for the interests of law subjects to be

legal characteristic of a phenomenon [18, p. 140].

satisfied’ [17, p. 38].

E.G. Komissarova notes that ‘the legal regime in-

Having analyzed these points of view, we can

directly, through the category of ‘legal characteris-

identify a number of common features (signs) of

tic’, is associated with defining the essential prop-

the legal regime. Most authors agree that this is a

erties of a phenomenon, and therefore, with the

characteristic of the object, its state; the regime is

understanding of one of the levels of its legal es-

established by the rules of law, and secured by the

sence (or legal nature)’ [14, pp.23–29].

state; it establishes certain prohibitions, permits,

The legal regime is considered to be ‘a social

special rules, restrictions, advantages, a special

regime of some object, defined by legal norms and

status and the regulation procedure; it includes var-

secured by a set of legal means’ [11, pp. 258–259];

ious legal means and methods; it is aimed at meet-

a category that is ‘used for generalized characteri-

ing certain needs (interests). Of course, the defini-

zations of either the real state of some object or the

tion of the concept of legal regime and its specifi-

ways to achieve this state by the object’ [4, p. 153].

cation depends on what contextual meaning the

Some authors explain the concept of ‘legal re-

term refers to. As mentioned above, this term is

gime’ as a special procedure of legal regulation,

used in the word combination with various legal

which is expressed in a certain combination of le-

concepts (phenomena) at the legislation level,

gal means, creates the desired social state and a

which leads to even greater terminological uncer-

specific degree of favorability or unfavorability for

tainty, pluralism of opinions and a variety of avail-

the interests of legal subjects to be satisfied [21,

able definitions.

p. 812]. This definition in its content is close to the

The doctrine raises the question of the rela-

one that was previously formulated by S. S. Alek-

tionship between the concepts of ‘legal regime’

seev, who considers the legal regime to be ‘a regu-

and ‘legal status’, which are closely related to each

lation procedure expressed in a complex of legal

other, though being not identical. As a rule, the

means that characterize a special combination of

legal regime characterizes the object while the le-

interacting permits, prohibitions, as well as posi-

gal status characterizes the law subject. However,

tive obligations and create a special direction of

the above examples show that the legislator some-

regulation’ [1, p. 18].

times applies the term ‘legal regime’ to subjects,

One of the classic definitions of the concept of

such as foreign organizations and citizens1, which

‘legal regime’ is proposed by N. I. Matuzov and

is a questionable matter.

A. V. Malko. According to them, ‘the legal regime
is a special regulation procedure expressed in a

1

See, for example: On Space Activities: Law of the Russian
Federation No. 5663-1 of August 20, 1993 (as amended on
15.04.2019). Art. 27. Russian Gazette.1993. No.186.

certain combination of legal means and creating
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enforcement, and law, that is, the approach from

intertwined but quite different at the same time
[3, pp. 7–18].
On the whole, it should be noted that both le-

the subject’s point of view. However, lawyers also

gal regime and legal status, undoubtedly, have

apply so-called ‘modal approach’, that is, the sys-

close relations and characterize the elements of

tematization of the norms on the basis of the ob-

legal relations.

D. N. Bakhrakh notes that it is possible to apply the statute approach to study ‘legislation, law

ject’ [2, p. 411]. The legal regime of some legal

Having applied A. S. Bondarev’s approach,

objects that have certain qualities and properties of

we can conclude that within the framework of sta-

legal significance creates conditions for optimal

tus relations, the law establishes certain ‘model’

functioning and existence of subjects as holders of

rights and obligations provided for any potential

rights and legal obligations within the legal status.

participant in the relationship, which is not perso-

According to B. B. Kaminsky, the legal regime is a

nalized. Within the framework of personal (role-

‘nutrient medium’ which provides the birth and the

playing) relationships, there is a specific partici-

growth to the content of the rights and legal obliga-

pant who has a certain status and has certain rights

tions of a citizen, that is, their legal status

and obligations. Entering into these legal relations,

[13, p. 29].

its participants acquire certain rights and obliga-

While analyzing the regime in its broad sense,
E. F. Shamsumova defines it as a special procedure
for legislative regulation of the activities, actions
or conduct of individuals and legal entities in different spheres of social relations; or as the regime
at certain objects, which includes the establishment
of a mechanism to ensure actual implementation of
the system of permissions, incentives, regulations,
safeguards, prohibitions, restrictions, obligations
and their competent implementation and application of measures of coercion and accountability. In
its narrow sense, the regime is understood as a special combination of legal tools (legal means) enshrined in legislation and characterized by the
presence of certain conditions, certainty of social
relations, relativity to a certain object, and pursuing a goal that is favorable, useful for society
and the state. E. F. Shamsumova also notes that
‘the presence or possession of a legal status does
not yet imply the establishment of a legal regime’
[20, pp.72, 78, 119– 120].
To solve the problem of the relation between
the terms ‘legal regime’ and ‘legal status’, it is
possible to apply an approach offered by
A. S. Bondarev. In accordance with this approach,
legal relations should be considered not as one type
of relations bus as two types -social (status) relations and personal (role-playing) relations – which
differ in subjects, objects and meanings. They are

tions in relation to the object of this legal relationship. Rights and obligations form the legal status
of the subject, which depends on the legal regime
of the object and is determined by this regime. At
the same time, the legal status of a participant affects the legal regime of a particular object. The
combination of these rights and obligations is the
content of the legal relationship, which ultimately
depends on both object and subject.
The Concept of ‘Legal Regime
of a Bank Account’
Modern civil legislation uses the term ‘legal
regime of a bank account’, but there is no legal
definition. Paragraph 1.1 of Instruction No. 153-I1
refers to the legal regime of a bank account (account mode). This paragraph states that operations
on accounts of the corresponding type (account
mode) are regulated by the legislation of the Russian Federation and are performed in accordance
with the procedure established by it. From this resource we can conclude that the legal regime of a
bank account includes operations performed on
1

On Opening and Closing of Bank Accounts, Accounts for Deposits, Deposit Accounts: Instruction of the Bank of Russia No. 153I of May 30, 2014 (as amended on 24.12.2018) (registered in the
Ministry of Justice of the Russian Federation on June 19, 2014
No. 32813). Bank of Russia Bulletin. 2014. No. 60.
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accounts of the corresponding type. However, this

gimes [1, pp. 66, 186]. This fully applies to the

position is subject to reasonable criticism. For ex-

legal regimes of a bank account, which differ in the
presence of certain restrictions, advantages, addi-

ample, according to L. G. Efimova, the concept of

tional functions and features. Establishing a specific legal regime for an account allows one to im-

‘legal regime of a bank account’ is broader than it
is specified in paragraph 1.1 of Instruction

plement the functions of the bank account agreements that are impossible or difficult to implement

No. 153-I, it represents the procedure for opening
and closing an account established by law, banking

under other regimes [19].
There is an opinion that the legal status of
subjects is an element of the legal regime of a bank
account [12, p. 9]. However, this point of view appears to be controversial. As it has already been
noted, it is reasonable to apply the category ‘legal
status’ to the subject of law and ‘legal regime’ – to
the object.
Classifying bank accounts on the basis of their
legal regime, L. G. Efimova identifies accounts
with a general legal regime and accounts with a
special regime. At the same time, she rightly points
out that accounts with a special legal regime are
usually opened for certain categories of bank
clients [10]. It is true that certain types of accounts
can only be opened for specific subjects, but this
does not affect their legal regime. Not all subjects
may be allowed to use a specific bank account
mode. However, this does not mean that the status
of the subject is included in the concept of ‘account mode’. For example, a current account
agreement is opened to individuals who can only
perform such transactions that are not related to
business or private practice. The settlement account agreement is opened to legal entities, individual entrepreneurs, or individuals engaged in
private practice. This account is used for transactions related to business or private practice. Current accounts cannot be opened for legal entities
and individual entrepreneurs, and settlement accounts cannot be opened for individuals. In other
words, the subject does not affect the account
mode. It is just that certain account modes, such as
current account mode or settlement account mode
can only be used by certain subjects. Thus, we can
draw a conclusion that the legal status of the subject is not an element of the legal regime of the
account.

rules or contract, the list of settlement and cash
operations that are allowed to be performed on a
bank account of the corresponding type, as well as
the procedure for their execution [10].
According to A. A. Calgina, ‘the legal regime
of a bank account represents a legislatively established procedure of implementation of operations
by credit institutions on crediting and debiting of
funds and other account transactions, expressed in
a certain combination of remedies specific to the
respective bank accounts’ [12, p. 9].
The legal regime of a bank account cannot, in
fact, be presented only through an exhaustive list
of transactions performed under a certain type of a
bank account agreement, which causes debates as
to what elements should be included in the legal
regime of an account.
It follows from Clause 1 of Article 848 of the
Civil Code of the Russian Federation1 that the legal
regime of a bank account can be established by law,
banking rules, customs that are applied in banking
practice, as well as by the agreement. It also follows
from the same article that the parties have the right
to independently change the bank account regime
within the limits established by law. In other words,
both bank and its client can determine the mode of
the account opened for this client.
According to S. S. Alekseev, ‘the legal regime
expresses ... the existence of certain restrictions
and benefits, the permissible level of subjects’ activity, the limits of their legal independence.’ The
scholar emphasizes that various legal advantages
and restrictions are of the primary importance
when it comes to the characterization of legal re1

The Civil Code of the Russian Federation. Part One of November 30, 1994 No. 51-FZ (as amended on 16.12.2019).
Russian Gazette.1994. No. 238-239.
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This conclusion is also supported by the classical representation of the elements of legal relations: subjects being participants in the relations;
object of the relations; content of the relations
which includes the rights and duties of the subjects. The legal status characterizes the subjects.
For legal relations arising on the basis of a bank
account agreement, the status is important since
one of the parties always represents a special subject, such as a bank. The legal regime characterizes
the object. The rights and obligations of the parties
are inextricably linked with the legal status of the
subjects and the legal regime of the object. Together they form a legal relationship arising on the
basis of a bank account agreement and a legal relationship regarding the bank account itself.
When comparing the ‘legal regime of a bank
account’ and ‘legal status’, we can also use the
approach proposed by A.S. Bondarev, taking into
account the specific features of these relations.
Within the framework of social (status) relations, a
‘model’ list of operations performed on the account and the procedure for their implementation
are ensured. The rights and obligations of subjects
that constitute a ‘potential’ legal status are ensured
as well. To achieve such legal status, a subject
must meet certain requirements in order to acquire
a new legal status, for example, the status of ‘an
account holder, a client’. When entering into a specific legal relationship by signing a bank account
agreement, the subject that meets the established
requirements can choose a ‘model’ legal regime
for the account. Thus, the subject becomes a participant in the relationship and acquires a special legal status that includes certain rights and obligations. The content of the personal (role) relationship will depend on the legal regime of the account
and the legal status of the subject. In this case, the
legal regime refers to the characteristics of the object, which are the bank account and the bank account agreement. The legal status refers to the characteristics of the subject.
Several authors point out that the procedure
for opening a bank account is an element of the
legal regime. This procedure is important but it

does not affect the bank account mode. In the current legislation we can also find the grounds for the
distinction between the concepts of ‘bank account
regime’ and ‘procedure for opening a bank account’. For example, Article 3 of the Federal Law
‘On Priority Measures Concerning Budget and Tax
Policies’1 refers to a special investment bank account, the opening procedure and regime of which
are established by the Government of the Russian
Federation in agreement with the Central Bank of
the Russian Federation. From the literal interpretation, it follows that the legislator does not include
the procedure for opening an account in the bank
account regime. In addition, the procedure for
opening an account usually does not determine its
legal regime. The legal regime is established for
the purpose of more effective implementation of
certain functions of bank account agreements. The
procedure for opening an account does not affect
the functions.
The functions of bank account agreements are
implemented by observing, executing, using, and
applying legal norms, banking rules, customs, and
contract terms that establish the relevant legal regime.
Russian civil law provides for various types of
bank accounts that are opened on the basis of relevant agreements. Using a functional approach and
taking into account the functions of bank account
agreements, the accounts can be divided into three
groups: agreements that have general functions;
agreements that have specific category functions;
agreements that have special functions [19]. Each
type of account has its own legal regime, which
can be changed by the legislator, bank or agreement in cases defined by law.
Thus, each type of bank account has a legal
regime or regimes that are characterized by a set
of operations legally provided for accounts of
this type, by particular banking rules established
in accordance with the law, and by customs applied in banking practice. The regimes also differ from each other in the agreement, restrictions
1

On Priority Measures Concerning Budget and Tax Policies:
Federal Law No. 192-FZ of December 29, 1998 (as amended
on 03.12.2008). Russian Gazette.1998. No. 249.
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The same type of account may have different
legal regimes. Each account has a corresponding
legal regime, but may also have a special legal regime. The validity of this conclusion is confirmed
by the current legislation, which allows one to
‘correct’ the list of operations performed on a specific type of account, the order of their implementation. It can also be illustrated by specific examples.
For instance, individuals can open current accounts, which are a type of bank account. The purposes of opening such accounts may be different.
A bank account agreement is concluded to perform
various functions and achieve certain goals. This is
possible due to the establishment of different legal
regimes which have different legal consequences.
The general current account mode allows individuals to make payments through it and store funds.
However, a bank account can be opened for an
individual to transfer remunerations to it. In banking practice, such accounts are called ‘salary accounts.’ Quite often they are opened within the
framework of the so-called ‘salary projects.’ The
employer enters into a mixed agreement with the
bank. It specifies the conditions for opening accounts for employees and issuing bank cards to
them. In this case, the employee is not a party to
the specified agreement; however, the account is
opened for the employee and not for the employer.
Of course, the procedure for opening such an account and issuing a card must be followed, which
is provided for by the Bank of Russia Regulations
No. 266-P of December 24, 2004 ‘On Issuing of
Payment Cards and Operations Performed with
Their Use’1and No. 383-P of June 19, 2012 ‘On
the Rules for Making Money Transfers’2. The relations between the bank and the cardholder are

or expanded opportunities for performing operations. In some cases, they are distinguished by a
special procedure for their implementation (for
example, transactions involving debiting funds
from the account or transactions performed by
several persons on the client's side). Within the
same type of bank account, there may be different legal regimes (general and special) that are
directly related to the functions of bank account
agreements. Their effectiveness is achieved by
expanding or restricting the operations performed on this type of account, which can be
done by establishing an appropriate legal regime
of the account.
Relationship between the Concept of ‘Legal
Regime of a Bank Account’ and the Concept of
‘Type of a Bank Account’
The concepts of ‘legal regime of a bank account’ and ‘type of a bank account’ are often used
both at the theoretical and dogmatic levels. Sometimes they are applied interchangeably and considered practically identical. Definitely, this position
is a false one. These concepts are inextricably
linked but they have some significant differences.
The Civil Code of the Russian Federation does not
make a clear distinction. From the analysis of the
rules given in this resource, it follows that the type
of bank account and its mode depend on the operations performed on the account.
Each type of bank account, in fact, has its own
legal regime which is characterized by the number
of transactions performed on this account as established by the law, by banking rules and established
customs that are applied in banking practice based
on the bank account agreement. Legal regimes may
differ in the number of transactions, in restrictions

1

On Issuing of Payment Cards and Operations Performed with
Their Use: Regulation of the Bank of Russia No. 266-P of
December 24, 2004 (as amended on 14.01.2015, registered in
the Ministry of Justice of the Russian Federation on March 5,
2005 No. 6431). Bank of Russia Bulletin. 2005. No. 17.
2
On the Rules for Making Money Transfers: Regulation of the
Bank of Russia No. 383-P of June 19, 2012 (as amended on
11.10.2018, registered in the Ministry of Justice of the Russian
Federation on June 22, 2012 No. 24667). Ibid. 2012. No.34.

imposed on them, as well as in the advantages provided, additional features, an expanded list of
transactions, etc. In addition, certain bank account
regimes may be characterized by a special order of
operations performed on them.
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regulated by the rules on the bank account agreement (Clause 3 of Article 861 of the Civil Code of
the Russian Federation). However, the employee
does not pay for the service. This obligation is imposed on the employer. An account opened to an
employee is subject to the salary account regime,
with features specific to this mode.
The term ‘salary account’ is well-established

Clause, restrictions on the amount of deduction
from salaries and other income of the debtor citizen (up to 50%) are not applied when foreclosing
on funds held in the accounts of the debtor, to
which the employer transfers salaries, except for
the amount of the last periodic payment. It follows that there is a restriction on the collection of
funds received as the last periodic payment to the

and often used. Although there is no legal defini-

salary account. Accordingly, the possibility of

tion of this term, it is applied in judicial practice 1.

collecting funds from such accounts is limited

Civil legislation does not recognize a salary ac-

either by the bank itself, if the enforcement doc-

count as a separate type of bank account. In other

ument is received directly by the bank, or by bai-

words, we can only speak about a special mode of
bank account, which can be established within the

liffs in the framework of enforcement proceed-

current account. The operations performed on it

ings. In this case, the bank can issue a certificate

have certain features. One of the main characte-

for the client with information that the account is
a salary account and has special procedural fea-

ristics is the procedure for collecting funds from

tures of foreclosure on it.

the account. The Federal Law ‘On Enforcement

Thus, there may be different legal regimes

Proceedings’2 establishes the procedure for forec-

within the current account. Each has its own pecu-

losing on salaries. According to Article 99 of this

liarities related to the operations performed on the

law, no more than 50% of the debtor's salary and

account or the procedure for their implementation.

other income may be withheld. The employer
makes a deduction. The remaining amount is

This is typical for the ‘legal account regime’ cate-

transferred to the employee's account. Previously,

gory.
The above example shows that the salary ac-

there was a rule according to which these funds

count regime imposes certain restrictions related to

could be levied by the bailiff-executor not as sala-

debiting funds from such an account. These restric-

ries but as the debtor's funds. Federal Law No.

tions do not apply to a current account with general

389-FZ of December 3, 20113 supplemented Ar-

legal regime. It is worth noting that today this issue

ticle 99 of the Federal Law ‘On Enforcement Pro-

does not have a clear legal regulation, which leads

ceedings’ with Clause 4. According to this

to some problems in practice.
Difficulties in determining the legal regime of

1

See, for example: Resolution of the Thirteenth Commercial
Court of Appeal No. 13AP-6715/2019 of June 13, 2019 in
case No. A56-29198/2017/SD.2; Methodological recommendations for filling in certificates of income, expenses, property
and property obligations, as well as certificates of income,
expenses, property and property obligations of their spouse
and minor children by judges and personnel of the justice
system: approved by the Resolution of the Presidium of the
Supreme Court of the Russian Federation of February 19,
2020). Access from the legal reference system
‛ConsultantPlus’.
2
On Enforcement Proceedings: Federal Law No. 229-FZ of
October 2, 2007 (as amended on 02.12.2019). Collection of
Legislative Acts of the Russian Federation. 2007. No. 41. Art.
4849.
3
On Introducing Amendments to Certain Legislative Acts of
the Russian Federation: Federal Law No. 389-FZ of December 3, 2011. Russian Gazette. 2011. No. 278.

a bank account and the deposits on it, as well as the
lack of clear legal regulation, can result in legal
disputes.
For example, the Commercial Court of the
Ural Circuit considered a claim to invalidate the
decision of the tax authority to hold the bank
liable. It was held liable for failure to comply
with the decision of the tax authority to suspend
operations on the taxpayer's accounts under Article 134 of the Tax Code of the Russian Federa355
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tion1. The court refused to satisfy the claim. During the period of validity of this judgement, the
funds were debited with the purpose of transferring salary payment to employees’ cards. However, those funds were not actually salary payments. According to Clause 1 of Article 76 of
the Tax Code of the Russian Federation and Article 855 of the Civil Code of the Russian Federation, the term ‘salary’ refers to payments that
are not subject to suspension of operations on
accounts since their execution precedes the execution of the obligation to pay taxes, fees and
insurance premiums. According to the opinion of
the court, the bank should have been aware of
that situation2.
The court drew that conclusion on the grounds
that previous transfers from the salary account
were made by the bank only two times during the
previous year. There is no salary project agreement
with the bank. The disputed payment documents
were submitted without payment documents for the
transfer of the withheld personal income tax. The
amount that was debited as salary correlates to the
amount of receipt to the account in a short period
of time. The court pointed out that the special regime for performing settlement operations, which
is related to restrictions imposed by the tax authority's decision, imposes additional duties on the bank
to monitor the purpose of payments. This is to prevent the taxpayer's deposits from being debited in
order to circumvent the inspection's decision to
suspend operations on accounts and violate the
provisions of the Federal Law ‘On Countering the
Legalization (Laundering) of Proceeds from Crime
and the Financing of Terrorism’3.

The example shows that due to the incorrect
identification of the legal regime, the bank was
held liable and suffered certain negative consequences.
Moreover, Article 31 of the Tax Code of the
Russian Federation provides for the right of tax
authorities to bring claims to the courts for damages caused to the state and (or) a municipality as a
result of illegal actions of a bank to debit funds
(precious metals) from the account of the taxpayer
after receipt of the tax authority’s decision on suspension of operations. As a result of the operation,
it was impossible for the tax authority to collect
arrears, debts on fines, penalties from the taxpayer
in the manner prescribed by the Tax Code.
While comparing the type of bank account
and its legal regime, we should pay attention to
joint accounts. The Concept of Development of
Civil Legislation of the Russian Federation4 mentions the need for their introduction in Russia. In
foreign countries, joint accounts are widely used in
practice [26]. Initially these accounts were supposed
to be included in civil legislation as an independent
type of bank accounts (Draft No. 47538-65). However, the current version of the Civil Code differs
significantly from the one contained in the above
draft. It does not provide for a separate type of
joint account. Article 860 of the Civil Code states
that a joint account is a separate type of Bank account. This type of account is not discussed in Instructions No. 153-I. Article 845 of the Сivil Сode
of the Russian Federation provides for the possibility of concluding a contract with several clients
4

Concept of the Development of Civil Legislation of the Russian Federation (approved by the Decision of the Council on
Codification and Improvement of the Civil Legislation under
the President of the Russian Federation on October 7, 2009).
Bulletin of the Supreme Commercial Court of the Russian
Federation. 2009. No.11.
5
The draft of Federal law No. 47538-6 ‛On Introducing
Amendments to the First, Second, Third and Fourth Parts of
the Civil Code of the Russian Federation and to Certain Legislative Acts of the Russian Federation’: adopted by the Decree
of the State Duma of the Federal Assembly of the Russian
Federation No. 314-6 ‛On the Draft Federal Law No. 47538-6
‛On Introducing Amendments to the First, Second, Third and
Fourth Parts of the Civil Code of the Russian Federation and
to Certain Legislative Acts of the Russian Federation’ of April
27, 2012 in the first reading. Collection of Legislative Acts of
the Russian Federation. 2012. No. 19. Art. 2314.

1

The Tax Code of the Russian Federation. Part One of July
31, 1998 No. 146-FZ (as amended on 01.04.2020). Russian
Gazette. 1998. No.148-149.
2
See: Resolution of the Commercial Court of the Ural Circuit
No. F09-2029/19 of April 25, 2019 in case No. А6040826/2018; Resolution of the Supreme Court of the Russian
Federation No. 309-ES19-13057 of August 20, 2019 in case
No.А60-40826/2018. Access from the legal reference system
‛ConsultantPlus’.
3
On Countering the Legalization (Laundering) of Proceeds
from Crime and the Financing of Terrorism: Federal Law No.
115-FZ of August 7, 2001 (as amended on 07.04.2020). Russian Gazette. 2001. No.151-152.
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being natural persons. It follows from this Article
that it is not necessary to enter into any special
type of bank account agreement to open a joint
account. In this regard, we can consider the mode
of a joint account that is set within the current account. A special feature of the joint account regime
is a special procedure for performing operations.
They are performed for several account holders,
that is, an active plurality of persons (shared or
joint) appears on the client's side [9, pp. 81–89].
The issue of the legal nature of card accounts
and the possibility of recognizing them as an independent type of bank accounts is raised quite often.
In judicial practice, this term is applied1.
L. G. Efimova distinguishes a card (bank) account
agreement. She notes that ‘the bank's obligations to
maintain a card (bank) account completely comply
with the obligations under the bank account
agreement’ [10].
An account is called ‘a card account’ if payments are made using bank cards, which are electronic means of payment. Regulation No. 266-P of
December 24, 2004 establishes the procedure for
issuing cards and the list of operations performed
on them. Based on this Regulation, we can distinguish the features of transactions with the use of
bank cards. One of the features is that only a certain list of operations is performed on the specified
accounts. Expenditure operations are performed
with the use of bank cards. Incoming operations,
separate expenditure operations carried out by
banks on the basis of orders by authorities (Clause
2 of Article 854 of the Civil Code of the Russian
Federation) are carried out in the usual manner.
These features do not indicate that the card account
is a separate type of bank account opened on the
basis of an independent bank account agreement.
There are no special functions a contract would be
aimed at. The card account can be regarded as a
special legal regime for an account that is settled
using bank cards. They act as a tool for managing
the client's funds on the account. Thus, a card ac-

count is not a separate type of bank account but a
special legal regime of the account (for example, a
settlement or current account), which has certain
legal features.
The special legal regime of a bank account
can be applied when the account holder is in bankruptcy proceedings. Federal Law ‘On Insolvency
(Bankruptcy)’2 prohibits to execute orders to carry
out transactions on the account of the debtor (para. 1, Clause 2, Article 126, para. 2, Clause 3, Article 129, Clauses 1-2 of Article 207 of the Federal
Law ‘On Insolvency (Bankruptcy)’; Subclause 7
of Clause 1 of Article 188 of the Civil Code).
Violation of the legal regime of a bank account entails certain negative consequences. In the
event of debiting funds in violation of the account
regime established by the Federal Law ‘On Insolvency (Bankruptcy)’, the credit institution, at the
request of the insolvency practitioner, is obliged to
compensate the debtor (bankruptcy estate) for the
losses caused. The amount of the damages corresponds to the amount of the illegally debited sum.
By violating the legal regime of a bank account, a
credit institution violates its obligations under the
bank account agreement (Articles 15, 393, 401 of
the Civil Code of the Russian Federation).
The obligation to compensate for losses arises
for a credit institution provided that when debiting
funds, it knew or should have known that certain
bankruptcy procedures were introduced against the
debtor.
If the credit institution reimburses the debtor
for losses in the amount of the sum the former
transferred unlawfully (including mandatory payments), due to the fact that the debtor received
from the credit institution the same satisfaction that
was due to it from challenging the transaction with
preference, the credit institution has the right to
demand compensation for this amount from the
debtor under the rules of Article 61.6 of the Federal Law ‘On Insolvency (Bankruptcy)’ (taking into
account the special procedure for calculating the
period for filing a claim in the register).

1

See, for example: Resolution of the Judicial Board of the
Supreme Court of the Russian Federation for Civil Cases No.
49-КG18-20 of July 2, 2018; Resolution of the Eighth Cassation Court of General Jurisdiction No. 88-90/2020 of January
21, 2020. Access from the legal reference system
‛ConsultantPlus’.

2

On Insolvency (Bankruptcy): Federal Law No. 127-FZ of
October 26, 2002 (as amended on 24.04.2020). Russian Gazette. 2002. No. 209-210.
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Moreover, since no one has the right to benefit from their own unlawful or bad faith conduct
(Clause 4 of Article 1 of the Civil Code), the credit
institution shall be entitled, in addition to contacting the debtor, to demand compensation of the corresponding amount from the lender (including
mandatory payments) to which it transferred
money from the account of the debtor provided
that the creditor knew or should have known of
the introduction of the bankruptcy procedure with
regard to the debtor at the time of receipt of the
transfer. Undoubtedly, filing claims against the
Treasury has its own specific features, as well as
the procedure for execution of relevant decisions
[5, pp. 84–89; 8].
After the payment of the corresponding
amount by the creditor in favor of the credit institution, by analogy with Clause 4 of Article 61.6 of
the Federal Law ‘On Insolvency (Bankruptcy)’, a
previously extinguished claim against the debtor is
restored. The creditor has the right to file it in the
register of creditors' claims. If the corresponding
claim of the credit institution has been previously
included in the register, the court excludes it from
the register.
The duty to control observance of current
payments priority in the transactions on the account in any bankruptcy proceedings, as a general
rule, lies with the credit organization. In other
words, it is obliged to respect the legal regime of
the considered bank account. Moreover, in case of
violation of this duty, the organization is liable.
Disputes related to the legal regimes of a bank
account are becoming quite common in judicial
practice. Problems arise due to the theoretical uncertainty of the category ‘legal regime of a bank
account’, insufficient regulation of the procedure
for its establishment, as well as the application of
the consequences of violations.
Important functions of bank account agreements are security and saving ones. These agreements protect clients from unauthorized debiting of
the deposits and guarantee their safety. Moreover,
some bank account regimes exist exactly to strengthen these functions and to implement them more
efficiently. In Russia, as well as abroad, the legislator pays great attention to these functions and

provides guarantees for their implementation by
including relevant norms in the legislation on consumer protection (some bank clients may be referred to as consumers of financial services) [23].
Consumers’ protection and financial literacy can
help improve the efficiency, transparency of the
financial market, and achieve a balance between
credit institutions and financial service recipients.
These issues are becoming the subject of numerous
discussions at the international level [24].
The bank, being a business entity that is engaged in business activities on a professional basis,
bears a certain risk (the same situation is abroad
[25]). It must compensate for the losses caused by
unauthorized debiting of the client's deposits from
their account. This is due to the fact that such performance is regarded as an improperly rendered
service. This conclusion follows from a number of
existing regulations. In particular, Article 56 of the
Civil Procedure Code of the Russian Federation1
establishes the procedure for distributing the burden of proof in court. From Clause 2 of Article 401
of the Civil Code of the Russian Federation follows that the person who violated the obligation
proves the absence of violation. Clause 4 of Article
13 of the Federal Law ‘On Consumer Rights Protection’2 establishes relief of liability for failure to
perform obligations or for improper performance
of obligations in case the performer proves that this
occurred due to force majeure or on other grounds
provided for by law. Thus, the burden of proving
the existence of circumstances that exempt the
bank from liability for improper performance of
obligations to the client lies with the bank. This is
underlined, in particular, in the Resolution of the
Judicial Board for Civil Cases of the Supreme
Court of the Russian Federation of April 28, 2015
No. 18-KG15-483.

1

Civil Procedure Code of the Russian Federation No. 138-FZ
of November 14, 2002 (as amended on 02.12.2019). Russian
Gazette. 2002. No. 220.
2
On Consumer Rights Protection: Federal Law of the Russian
Federation No. 2300-1 of February 7, 1992 (as amended on
18.07.2019). Russian Gazette. 1996. No. 8.
3
Resolution of the Judicial Board of the Supreme Court of the
Russian Federation for Civil Cases No. 18-KG15-48 of April
28, 2015. Access from the legal reference system
‛ConsultantPlus’.
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This conclusion is important because it also

and its legal nature is also one of the most debata-

contributes to the implementation of security and

ble both in Russia and abroad [27]; however, it

saving functions. In order to hold the bank liable

should be a focus of another study.

and make it compensate for losses, it is necessary

Part 8 of Article 70 of the Federal Law ‘On

to determine in which cases it is possible to identi-

Enforcement Proceedings’ ensures the cases when

fy unauthorized debiting of funds from bank ac-

a credit organization may not execute an enforce-

counts and violation of the account regime. To do

ment document or a court bailiff's decision in full.

this, the legal regime of the bank account must be

This is possible if there are no funds on the account

clearly defined. As already noted, the type of bank

or when the funds held on the specified accounts

account and its legal regime are not always iden-

are seized or operations with funds are suspended,

tical. In some cases, it is not enough to define just

or in other cases provided for by federal law. Such

the type of bank account; it is necessary to clarify

other cases include the cases where it is impossible

its legal regime, which is directly related to the

to recover certain types of income (Part 1 of Ar-

legality of debiting funds from it.

ticle 101 of the Federal Law ‘On Enforcement Pro-

Furthermore, some attention was drawn to the

ceedings’).

fact that not only bank accounts have a legal re-

Thus, the bank is obliged to verify the purpose

gime but also the received funds do. Their legal

of funds (to determine whether they have any spe-

regime may also affect the amount and order of

cial legal regime) before making a deduction or

transactions. For example, social payments cannot

transfer. Certain payments may have a special re-

be foreclosed on. Part 1 of Article 8 of the Federal

gime that includes property (executive) immunity.

Law ‘On Enforcement Proceedings’ grants the

Para. 4 of Article 24 of the Federal Law ‘On

claimer the right to submit an enforcement docu-

Banks and Banking Activities’2 establishes that

ment on the recovery of funds directly to the bank.

credit organizations are required to organize inter-

It is obligatory for the Bank to fulfill the require-

nal control that ensures an appropriate level of re-

ments contained in the enforcement documents. In

liability, corresponding to the nature and scale of

this case, the bank is obliged to follow Clause 12

operations.

of Part 1 of Article 101 of the Federal Law ‘On

Today disputes related to unauthorized access

Enforcement Proceedings’. According to this

to third-party bank accounts, including through the

clause, recovery cannot be applied to the benefits

use of digital technologies, have become wide-

of citizens with children. These funds are trans-

spread. Clause 3 of Article 847 of the Civil Code

ferred from the federal budget, state extra-

provides for the possibility for an agreement to

budgetary funds, budgets of the constituent entities

include a clause on certification of the rights to

of the Russian Federation and local budgets. In

dispose of monetary amounts on the account by

accordance with Article 3 of the Federal Law ‘On

using electronic means of payment and other doc-

1

State Benefits for Citizens with Children’ , such

uments with analogues of a handwritten signature

benefits include, in particular, a one-time allow-

(Clause 2 of Article 160 of the Civil Code), codes,

ance after the birth of a child, a monthly allowance

passwords and other means confirming that the

for child care, a monthly allowance for a child, and

order is the duly authorized by the person. Accord-

others. Treasury funds also have a special legal

ing to Clauses 1, 3, 5 of Article 14 of the Federal

regime [6]. The issue of the legal regime of money
1

2

On State Benefits for Citizens with Children: Federal Law
No. 81-FZ of May 19, 1995 (as amended on 02.12.2019).
Russian Gazette. 1995. No. 99.

On Banks and Banking Activities: Federal Law No. 395-1 of
December 2, 1990 (as amended on 27.12.2019). Russian Gazette. 1996. No. 27.
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Law ‘On Consumer Rights Protection’ (which are

Therefore, in each particular case, the courts

generally applied if the client is an individual consumer who uses banking services for personal

determine whether the service provider (credit institution) has proved the absence of breach, as well

needs that are not related to business activities), the
damage caused to the consumer's property as a re-

as the fact of proper performance of the obligation2.

sult of shortcomings of the service is subject to
compensation by the contractor.

The security function of bank account agreements also closely relates to the banking secrecy

The contractor is released from liability if
they prove that the damage was caused due to

regime, which is an integral part of the legal regime of account. If a credit organization discloses

force majeure or violation by the consumer of the
established rules for using the service. As ex-

information constituting a bank secret, the bank is
liable (compensates for losses caused as a result of

plained in Paragraph 28 of the Resolution of the
Plenum of the Supreme Court of the Russian Fed-

the disclosure).
At present, protection of information consti-

eration of June 28, 2012 No. 17 ‘On Consideration
by Court of Civil Cases on Disputes on Consumer

tuting a banking secret is of great importance at all
levels, including the global one. Some foreign

Protection’1, the burden of proof of circumstances
exempting from liability for non-performance or

sources note that consumer protection has become
a major concern, especially with regard to confi-

improper performance of obligations, e.g. causing

dentiality and the ability of banks to effectively use

harm, lies on the performer. The burden results
from the debiting operations with the account that

their customer data protection systems [22].
In today’s conditions, there is a a wide variety

were carried out by the bank without the client's
order.

of legal regimes of bank accounts, which is due to
the need to implement various functions of bank

Under Provisions of Clause 3 of Article 401
of the Civil Code, unless otherwise provided by

account agreements.
In this situation, the question of the influence

law or contract, the person who has not performed
or has improperly performed the obligation in en-

of external factors on the legal regime of Bank account is relevant. In the circumstances of the pan-

trepreneurial activity, bears responsibility if they
are not able to prove that proper performance was

demic, the Federal Tax Service has adopted some
anti-crisis measures to support taxpayers, facing

impossible due to force majeure, i.e. extraordinary
and unavoidable circumstances. In this case, due to

reduction in business and consumer activity as a
result of the threat of the coronavirus infection

Clause 2 of this Article, the person who breached
the obligation must prove the absence of such

spreading. The Federal Tax Service instructed to
suspend adoption of decisions on suspension of

breach (guilt). From the provisions of this article,
as well as similar provisions given in Clause 4 of

operations under accounts of taxpayers in banks
and e-money transfers under Clauses 3 and 3.2 of

Article 13 of the Law on Consumer Rights Protection, it follows that if the consumer claims that the

Article 76 of the Tax Code until June 1, 20203.
Thus, there was established a certain restriction

services are improperly performed, then the absence of guilt as well as the fact of proper perfor-

that affects the operations performed on the accounts and the performance procedure.

mance of the obligation must be proved by the service provider.

2

See: Rulings of the Supreme Court of the Russian Federation
No. 16-KG15-32 of November 17, 2015; No.18-KG15-48 of
April 28, 2015; No. 45-KG15-4 of May 12, 2015; No. 5KG15-164 of December 8, 2015. Access from the legal reference system ‛ConsultantPlus’.
3
On the Provision of Information: Letter of the Federal Tax
Service of Russia No. ED-20-15/38 of April 3, 2020. Access
from the legal reference system ‛ConsultantPlus’.

1

On Consideration by Courts of Civil Cases on Disputes on
Consumer Protection: Resolution of the Plenum of the Supreme Court of the Russian Federation No. 17 of June 28,
2012. Russian Gazette. No.156. 2012.
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9. Efimova L. G. Osobennosti ispolneniya
obyazatel’stva so mnozhestvennost’yu lic na storone kreditora v bankovskoy praktike [Performance of an Obligation with a Plurality of Persons
on the Side of the Creditor in Banking Practice].
Civilist – Civil Law Scholar. 2008. Issue 4.
Pp. 81–89. (In Russ.).
10. Efimova L. G. Dogovory bankovskogo
vklada i bankovskogo scheta: monografiya [Bank
Deposit and Bank Account Agreements: Monograph]. Moscow, 2018. 428 p. (In Russ.).
11. Isakov V. B. Mekhanizm pravovogo regulirovaniya i pravovye rezhimy [The Mechanism of
Legal Regulation and Legal Regimes]. Problemy
teorii gosudarstva i prava / pod red. S. S. Alekseeva [Problems of the Theory of State and Law; ed.
by S. S. Alekseev]. 1987. Pp. 258–259. (In Russ.).
12. Kal’gina A. A. Pravovoy rezhim bankovskogo scheta: avtoref. dis. … kand. yurid. nauk [Legal Regime of a Bank Account: Synopsis of Cand.
jurid. sci. diss.]. Moscow, 2006. 24 p. (In Russ.).
13. Kaminskiy B. B. Individual’nyy pravovoy
status lichnosti: dis. … kand. yurid. nauk [Individ-

Conclusions
Today there is neither legal definition of the
term ‘legal regime of a bank account’ nor a unified
concept of it in civil law. The bank account regime
is closely related, but is not identical, to the bank
account type. There may be several account regimes within a single type of bank account, as illustrated by specific examples. Taking into account
the differentiation of these concepts, we can conclude that each type of bank account has a legal
regime or regimes that are characterized by a set of
operations legally provided for accounts of this
type, by banking rules established in accordance
with the law, and by customs applied in banking
practice. The regimes also differ from each other in
the agreement, restrictions or expanded possibilities for performing operations. In some cases, they
are distinguished by a special procedure for their
implementation (for example, operations for debiting funds from the account or performing operations by several persons on the client's side). Within the same type of bank account, there may be
different legal regimes (general and special) that
are directly related to the functions of bank account
agreements, the effectiveness of which is achieved
by establishing the appropriate legal regime of the
account. There is a liability for violation of the
bank account regime.
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Introduction: the article analyzes the types of posthumous inheritance orders that spouses
can choose according to the norms of Russian legislation. The introduction of new types of the
orders – a joint will and an inheritance agreement – makes the tasks of researching them, comparing them with the traditional, ‘classical’ will, and identifying the most efficient method of estate planning extremely relevant. Purpose: based on the analysis of doctrinal sources, norms of
the current Russian and foreign legislation, practice of their application, to determine the main
criteria that should be followed by spouses when choosing the type of inheritance order.
Methods: general scientific and special scientific research methods were employed: formal and
dialectical logic, methods of describing, comparing, interpreting, legal-dogmatic, historical methods, and the method of interpretation of legal norms. Results: analysis of the current legislation showed that a number of provisions of the Civil Code of the Russian Federation on joint
wills and inheritance agreements require more detailed study and clarification. All the types of
posthumous inheritance orders established by law are aimed at the realization by citizens of the
right of inheritance and are guaranteed by the norms of the current legislation. However, it
turned out impossible to guarantee unhindered exercise of the right of inheritance, on the one
hand, and to ensure the interconnectedness of the will in a joint testament or inheritance
agreement, on the other hand. Therefore, the legislator made its choice in favor of freedom of
the will. Conclusions: when spouses choose the type of inheritance order, their own interest
and the goals they want to achieve are of decisive importance. In terms of the content and
terms, the inheritance agreement is more diverse as compared to the will and joint will. However, none of the types of posthumous orders can guarantee the receipt by the heir of the property
indicated in the will, including the joint will, or in the inheritance agreement. In such a situation, inter vivos methods of disposition of property appear to be more preferable.
Keywords: inheritance orders; inheritance agreement; joint will; spouses; fulfillment of obligations;
conditional orders; amendment and cancellation of orders; right to unilateral refusal
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Введение: анализируются виды посмертных наследственных распоряжений, предоставленных супругам по нормам российского законодательства. Введение новых видов
распоряжений – совместного завещания и наследственного договора – делает актуальной задачу по их исследованию, сопоставлению с традиционным, «классическим», завещанием и выявлению наиболее эффективного способа наследственного планирования.
Цель: на основе анализа доктринальных источников, норм действующего российского и
зарубежного законодательства, практики их применения определить основные критерии, которыми следует руководствоваться супругам при выборе вида наследственного
распоряжения. Методы: применялись общенаучные и частнонаучные методы исследования: формальной и диалектической логики, методы описания, сравнения, интерпретации, юридико-догматический, исторический и метод толкования правовых норм.
Результаты: анализ норм действующего законодательства показал, что ряд положений ГК РФ о совместных завещаниях и о наследственных договорах нуждаются в более
детальной проработке и раз яснении. Все установленные законом виды посмертных наследственных распоряжений направлены на реализацию гражданами права наследования
и гарантированы к исполнению нормами действующего законодательства. Однако гарантировать беспрепятственное осуществление права наследования, с одной стороны,
и обеспечить взаимосвязанность волеиз явлений в совместном завещании или наследственном договоре, с другой стороны, оказалось невозможным. Потому выбор законодателем был сделан в пользу свободы волеиз явления. Выводы: при выборе супругами вида
наследственного распоряжения решающее значение имеют их собственный интерес и
те цели, которых они желают достигнуть. С точки зрения содержания и условий наследственный договор в сравнении с завещанием и совместным завещанием более разнообразен. Однако ни один из видов посмертных распоряжений не может гарантировать
получение наследником обозначенного в завещании, в том числе в совместном завещании
или наследственном договоре, имущества. Более предпочтительными в такой ситуации
оказываются прижизненные способы распоряжения имуществом.
Ключевые слова: наследственные распоряжения; наследственный договор; совместное завещание;
супруги; исполнение обязательств; условные распоряжения; изменение и отмена распоряжений;
право на односторонний отказ

law, however, permissive principles are also found
to be strengthening here. Part 3 of the Civil Code
of the Russian Federation introduces new institutions and regulations, a number of which appeared
due to acts of legal norms interpretation, foreign
practice, and development of the doctrinal system
of sources. The most significant innovations in

Introduction
Currently, the discretionary principle is gaining increasing significance in civil law relations,
which makes it possible for persons of law to exercise their civil rights in new different ways. Until
recently inheritance law has been one of wellestablished and conservative subbranches of civil
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inheritance law, which were not embedded in the

sons who are not spouses, only a will and an inhe-

Russian law and order from the very beginning, are

ritance agreement are possible. It should also be

the rights to create inheritance funds, to make joint

noted that, according to Article 241 of the Swiss

wills, and to conclude inheritance agreements.

Civil Code, spouses have a right to determine the

Wills (as unilateral transactions in their classical

regime of their common property, transferring their

meaning) as well as joint wills and inheritance

share in the common property to the other, by con-

agreements can be united under the concept ‘inhe-

cluding a marriage contract1. Thus, the surviving

ritance orders’. Such orders are made in the event

spouse can become the only heir and owner of all

of death, which explains their posthumous nature,

the property after the death of the one if there are

and aimed at determining the identity of the assig-

no any forced heirs [30]. In the Russian Federation

nee of a deceased citizen who is able to enter into

there is a restriction: a marriage contract can de-

all legal relations left by this citizen, which indi-

termine the fate of spouses' property only for the

cates their hereditary nature. Obviously, a testator

period of their lives both in marriage and after di-

can leave such orders that will not be hereditary

vorce. On the other hand, there seem to be no any

but posthumous (e.g., determining the fate of the

objective obstacles to include in a marriage con-

body after death or posthumous appointment of a

tract a condition on the property transfer to the

guardian (trustee) for a minor child). Thus, the

other spouse in the event of a person’s death. Pro-

main purpose of inheritance orders is to identify

vided that it only concerns property orders and
namely those being in favor of the spouse, and not

the successor of a deceased citizen in the bundle of

a third party, the legal nature of a marriage contract

rights and obligations being transferred, which is

as a legal instrument for regulating property rela-

made based on the content of the will, including a

tions of spouses would not change.

joint will, the law, or the terms of the inheritance

Which of the proposed by law methods of

agreement.

property disposition in the event of the death is the

It is interesting to note that the ancient Ro-

most optimal for spouses now? In foreign doctrine,

mans did not recognize any other basis for inherit-

there is a commonly used special term ‘estate

ance but ‘ex testamento’ and ‘ab intestate’, ex-

planning’ [26], which means property planning as

plaining that inheritance by agreement deprives a

a process of organizing the most effective man-

will of its inherent feature – the capacity of being

agement of the property of a person both during

withdrawn, ‘which remains in place until the very

his/her life and after death, including taking into

last moment of life’ [15, p.278]. However, some

account the tax burden and legal costs. This tool is

foreign legal systems have accepted both the joint

considered to be effective not only for people with

will and the inheritance agreement and use them

high income but also for those with more modest

both successfully (e.g. Germany, Ukraine, and

assets [43] due to the careful and prudent approach

Latvia).

to what has been acquired. In Russia no attention is

With the introduction of various types of inhe-

paid to such issues. However, it is clear that sooner

ritance orders, the issue of choosing a specific me-

or later new types of inheritance orders will require

thod for property disposition in the event of death

comparative study of legal possibilities that are

becomes relevant. The decision can only be taken

implemented by the rules of inheritance law. Thus,

through comparing specific advantages or disad-

it is necessary to define the main criteria that may

vantages of the orders. It is noteworthy that all,

be relevant in answering the question posed above.

without exception, legally established inheritance
1

Swiss Civil Code. Available at: http://www.admin.ch/opc/
en/classified-compilation/19070042/index.htm1
(accessed
30.01.2020).

orders – a will, a joint will, and an inheritance
agreement – are only available to spouses. For per366
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ercise the right to make a will, the fee will be from
3,000 to 5,000 rubles. When making a joint will,
the state fee remains the same – 100 rubles (subclause 13 of Clause 1 of Article 333.24 of the Tax
Code of the Russian Federation), but the fee for
legal and technical services increases. In the Udmurt Republic for 2020 this sum is fixed and it is
3,600 rubles, which is 600 rubles more than the
minimum rate that both spouses can pay when each
of them makes a unilateral will. For comparison,
here are fees for legal and technical services as
established by the decision of the Board of the
Moscow City Notarial Chamber: certification of
the will – 2,400 rubles, certification of the joint
will – 3,900 rubles, certification of the inheritance
agreement – 11,000 rubles.2
In the Udmurt Republic, when concluding an
inheritance agreement legal and technical services
cost 10,980 rubles. As for the amount of the state
fee, there is no consensus of opinion among notaries. For example, the Udmurt Republic notaries
believe that an inheritance agreement should be
subject to assessment, and the amount of the state
fee is calculated taking into account the value of
the property included in such an agreement, and
this is 0.5 percent of the agreement sum but not
less than 300 rubles and not more than 20,000
rubles (subclause 5 of Clause 1 of Article 333.24
of the Tax Code of the Russian Federation). The
total payment amount varies from 11,280 to 30,980
rubles3. The Kaliningrad region notaries consider
an inheritance agreement to be a transaction whose
subject is not to be assessed and which, in accordance with the legislation of the Russian Federation, must be notarized. Accordingly, they calculate the state fee to be 500 rubles (subclause 6 of
Clause 1 of Article 333.24 of the Tax Code of the
Russian Federation), and their legal and technical
services cost from 5,000 to 10,000 rubles [5].
Which approach is the right one? Is an inheritance agreement subject to assessment or not? An
inheritance agreement is the basis for a universal

Fees for Inheritance
Orders Certification
The first criterion crucially important when
choosing a method for property management is the
amount of material costs, i.e. those sums that a testator will have to spend when choosing a particular
type of posthumous order. The sums that heirs will
have to pay when registering inheritance rights are
not considered here: sums for the issuance of an
inheritance rights certificate, for re-registration of
rights to the objects included in the estate (for example, real estate, vehicles), etc. The heirs’ expenses may also include legal costs caused by the
need to consider in court such matters as inclusion
of the property in the mass of the succession, recognition of ownership rights, restoration of the
terms of inheritance, etc. Since the task is to determine the most optimal way of posthumous disposition of property for spouses-testators, the
heirs’ interests in the most economical way of acquiring property will not be taken into account.
Wills, including joint ones, and inheritance
agreements, are subject to mandatory notarial certification. In relation to wills the law establishes exemptions from the general rule on notarial certification, while in relation to inheritance agreements
and joint wills there are no such exemptions.
If spouses make an open notarized ‘classical’
will, each spouse will pay the state fee of 100
rubles for its certification (subclause 13 of Clause
1 of Article 333.24 of the Tax Code of the Russian
Federation) and the sum for legal and technical
services being rendered, the amount of which is
established by the Notary Chamber of each constituent entity of the Russian Federation. For example, in the Udmurt Republic the fee for legal and
technical services1 when certifying a will is from
1,400 to 2,400 rubles, depending on the complexity
of the will. In general, the amount to be charged
when certifying a will for one of the spouses can
be from 1,500 to 2,500 rubles. If both spouses ex-

2

Decisionof the Board of the Moscow City Notary Chamber
of November 12, 2019 (minutes No.30) as amended on
18.12.2019 (minutes No. 32). Available at: http
// www.mgnp.info/tarifs-2020/ (accessed 29.01.2020).
3
Notaryfees. Available at: http //www.notary-izh.ru/notprice
(accessed 29.01.2020).

1

Decision of the Board of the Notary Chamber of the Udmurt
Republic (minutes No. 30 of December 4, 2019, minutes No.
31 of December 10-11, 2019, minutes No. 35 of December 20,
2019). Available at: http://notariat18.jimdofree.com/ гражданам/оплата-нотариальных-действий (accessed 09.01.2020).
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succession, which involves transfer of the bundle
of rights and obligations belonging to a testator. It
changes the order of succession established by the
law, so it deals not with inheritance in the form of
a particular thing but with inheriting – this is how
it was defined by the famous German lawyer
J. Ch. Hasse [7, p.15]. However, at the time an
agreement is concluded it is impossible to calculate the value of what an heir can receive. Since

The Content
of Inheritance Orders
The second criterion for comparison is content. The content of a joint will is similar to the
content of a will as a unilateral transaction with the
only difference that a joint will provides the opportunity to coordinate spouses’ mutual will, determining the posthumous fate of personal or common property of the spouses. It means that by making a will, including a joint one, it is possible to
determine the circle of heirs, their shares in the
inherited property, disinherit any of the heirs according to law, and include other orders established by the Civil Code of the Russian Federation.
However, when making a joint will, there
arises a question: how do determine the fate of the
common property bequeathed by one of the spouses to any of the persons indicated in such a will?
For example, if spouses bequeathed the daughter
from the first marriage of one of the spouses a car
belonging to them as common property, in the
event of the death of one of the spouses, the object
of inheritance will only be an interest in the ownership of this car because the surviving spouse as a
co-owner retains his/her right to the share in the
common property. In fact, the heir will not be able
to receive the whole object. This opportunity will
only be implemented when the surviving spouse
dies. Thus, in this case a joint testament will not
allow the heir to acquire common property in the
event of the death of one of the spouses. However,
the heir could also become an owner of a share in
the common property of the spouses under an ordinary will of such a spouse, which also expresses
the will regarding the fate of personal property and
the share in the right to common property. Perhaps
that is why in many foreign countries a joint will of
spouses involves initial transfer of the right to the
property of one of the spouses into the ownership
of the other one, and only then to those heirs identified by the spouses in the will. For example, according to Article 1243 of the Civil Code of
Ukraine, in the event that one of the spouses dies,
his/her share in this property is not included in the
mass of succession but goes to the other of the
spouses. At the same time, a surviving spouse is

German scholars consistently developed the inheritance agreement doctrine based on the experience of French and Italian scientists, almost two
centuries have passed and much has changed in
the law of succession. The transfer of specific
items both under a will and under an inheritance
agreement is not excluded. At the same time, the
person who receives the specific property remains
the liable party. He/she acquires, although not the
whole bundle, but a certain part of the rights and
obligations, thus becoming a universal successor.
Therefore, an inheritance agreement, being a basis
for universal succession, is certainly not subject
to assessment, and the right approach is demonstrated by those notaries who apply subclause 6 of
Clause 1 of Article 333.24 of the Tax Code of the
Russian Federation.
Thus, it is clear that an inheritance agreement will be the most expensive for testatorsspouses.
If we take foreign countries for comparison,
the amount of notarial and other expenses also
depends on the type of order and the amount of
inherited property. In Germany, certification of a
will is charged at 1.0-fold fee, a joint will of
spouses or an inheritance agreement – 2.0-fold
fee. With the asset value of 300,000 that is
868.70 and 1,624.35 respectively [40]. In the
United States the minimum cost of making a will
by a lawyer is 300 [37]. There are also special
packages that include various sets of services
depending on the client’s preferences (whether
or not it is necessary to render care services at
the end of life, to draw up letters of attorney, to
change the last will, etc.) [34].
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not entitled to alienate this property in any way
because the heirs of this property will be those persons indicated by the spouses in the will. They will
be able to take possession of this property only
after the death of both spouses [36]. In England socalled mutual wills are also applicable and they are
mutually binding. After the death of one of the parties, the remaining party is bound by the terms of
the mutual will [31]. Moreover, in one of the cases
the Supreme Court of England declared the priority
of mutual wills and recognized a verbal will to
transfer property after to death of both spouses to
their daughters as agreed despite the presence of
subsequent written wills of one of the spouses [35].
In Germany impossibility for a child to become an heir with regard to the common property
of his/her parents is considered to be one of the
significant shortcomings of joint wills for couples
with children, especially when there is real estate,
land and other assets. But when a couple does not
have children, the option with a joint will is the
most suitable [27]. In some countries not only
spouses have a right to make joint wills but also
persons in a registered partnership (e.g. in Germany, according to the rules of the Registered Civil
Partnership Law [28]).
Thus, the main advantage of a joint will is the
possibility to express the common will of both
spouses in one document. In foreign countries interconnectedness of orders is also considered to be
the main feature of such wills [25].
As for an inheritance agreement, the legislator
regards it as an agreement that determines the circle of heirs and the procedure for transfer of the
rights to the estate of a testator after his/her death
to surviving parties or to surviving third parties
who may be called to inherit. Such an agreement
may include conditions on the appointment of an
heir and on determining the property assets being
transferred. Apart from orders concerning property
disposition, an agreement may include nonproperty orders typical for a will, such as: appointment of the will executor, testamentary assignment. In an inheritance agreement there are no
obstacles to determining the person responsible for
protection of personal rights of the author or performer in accordance with Articles 1267 and 1316

of the Civil Code of the Russian Federation. The
condition on an heir substitution according to
Clause 2 of Article 1121 of the Civil Code of the
Russian Federation may become quite applicable.
Moreover, such a substitute heir may become not
only a party to the agreement but also a person in
whose favor the agreement between the testator
and the main heir (heirs) has been concluded.
It is doubtful whether it is legally acceptable
not to include in an inheritance agreement a condition on disinheriting any of the heirs under the law.
Based on the definition of an inheritance agreement under Clause 1 of Article 1140.1 of the Civil
Code of the Russian Federation, it can include only
those persons who will be vested with the right of
inheritance, and therefore the right to receive
property of a deceased citizen. Disinherited persons, as they have not been vested with the right,
shall not be indicated in the agreement. Consequently, if a testator intends to disinherit any of
heirs under the law of inheritance, it will be necessary to make a will.
In general, in legal science there are known
cases where inheritance agreements were made not
to appoint an heir, but they included the condition
on disinheritance determined by the agreement
between the testator and the heir (Enterbungsvertrag) [38, p.13]. Such agreements are present in
modern legislation of a number of foreign countries. For example, in Switzerland in addition to a
positive inheritance agreement, according to which
a person leaves property to a certain heir, there is
also an agreement on inheritance renunciation.
Such an agreement is concluded by a testator and
an heir provided that the heir renounces his/her
inheritance rights in exchange for valuable compensation or without it [29].
An inheritance agreement cannot include a
condition on the establishment of a hereditary fund
because of the mandatory requirements of Articles
123.20-1 and 1116 of the Civil Code of the Russian Federation. Meanwhile, it would be quite a
normal situation if a testator, being a person who
wants to establish a hereditary fund, decided to
establish it during his/her life and agreed the terms
for the property transfer and management with the
heirs and beneficiaries by concluding an agreement. Nowadays the hereditary fund establishment
is only allowed in accordance with the conditions
of a will.
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An additional benefit of an inheritance agreement, as compared to any type of will, is the establishment of the obligation of an heir, as the one
being a party to the inheritance agreement, to perform particular actions of property or non-property
nature. In addition to testamentary refusal or testamentary assignment, this may be other actions
performed in favor of third parties or a testator
him/herself. The law does not establish an exhaustive or even approximate list of such actions,
which may lead to the conclusion of an agreement
under rather vague terms, including ones that are
impossible to execute. Examples of possible obligations may include support of the testator, gardening works on the land owned by him/her. The obligations specified by the agreement can burden only
the heir but not the testator him/herself. Thus, if an
inheritance agreement is considered to generate
binding relationships, those are associated exclusively with the obligations that the heir must fulfill
during the testator’s life in favor of the testator or
third parties.
The law does not define a mechanism for
compelling performance of the obligations. Can a
testator demand performance of the obligation in
kind or compensation for losses? The answer to the
question depends on the legal nature of an inheritance agreement. On the one hand, an inheritance
agreement containing conditions on the circle of
heirs and inherited objects according to Clause 6 of
Article 1118 of the Civil Code of the Russian Federation creates rights and obligations only after the
opening of inheritance. This means there does not
arise any inter vivos obligation between the testator and the heir. According to N. I. Trepitsyn, for
the presence of a relation or a right of obligation,
there are required subjects, namely two parties, at
least two persons [14, p.3]. On the other hand, if an
inheritance agreement defines the range of obligations performed during the testator’s life, then the
testator and the heir become participants in the
binding relationship. In this part it becomes possible to apply the rules on obligations (e.g., on performance in kind and compensation for losses).
However, due to the personal nature of the agreement, in accordance with Clause 4 of Article
1140.1 of the Civil Code of the Russian Federation, a number of articles of the Civil Code of the
Russian Federation becomes inapplicable: on impossibility of performing an obligation at the ex-

pense of a debtor (Article 397 of the Civil Code of
the Russian Federation), on engaging third parties
to perform this obligation (Article 313 of the Civil
Code of the Russian Federation) and others.
A reasonable way to protect a testator’s interests if an heir does not perform his/her obligations
may be a claim to amend or terminate the agreement. If the heir does not agree to voluntarily
amend or terminate the agreement, the testator’s
claim shall be subject to judicial consideration. The
law establishes a sole reason for a claim to be considered by court
a significant change in circumstances (Clause 9 of Article 1140.1 of the Civil
Code of the Russian Federation). However, signs
of a significant change in circumstances can be
seen in the failure to perform obligations by the
heir. If the testator had foreseen the heir’s unwillingness to perform his/her obligations, the former
would not have concluded the agreement with the
latter. But, equally important, application of the
conditions of Article 451 of the Civil Code of the
Russian Federation, provided for obligations, is
inappropriate due to the nature of the developing
relationship.
What could be an appropriate protection method to apply in an extrajudicial procedure is a testator's claim for a unilateral repudiation of the inheritance agreement. However, at present, in accordance with Clause 10 of Article 1140.1 of the
Civil Code of the Russian Federation, a unilateral
testator’s repudiation is related to his/her unmotivated refusal to transfer the property under the
agreement to the persons indicated in it, which is
the basis for the heirs’ claim for compensation of
loss to be paid by the testator. In this case losses are
a sanction applied for violation of the interests of
heirs who will not be able to receive the property
intended for them in the inheritance agreement. If
the right to unilateral repudiation of the agreement
was granted in case of violation of the obligations
by the heirs, then, of course, there would be no reason to apply property sanctions to the testator.
If, under the terms of the inheritance agreement, an heir was obliged to maintain a testator but
failed to do it, and the testator did not exercise the
right to amend or terminate the agreement, then it
seems possible to consider the heir unworthy
according to Clause 2 of Article 1117 of the Civil
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However, in addition to Article 157, which
only deals with hypothetical, random conditions in
a transaction, there appeared Article 327.1 in the
Civil Code, which determines lawfulness of inclusion in the obligation of such conditions that are
completely dependent on the will of one of the parties (potestative conditions). In the doctrine there
are various judgments about correlation of the articles under consideration. The Plenum of the Supreme Court of the Russian Federation in its Resolution of June 23, 2015 No. 25 in clause 522 also
expressed its attitude to the issue, admitting legitimacy of conditional transactions even when occurrence of a circumstance depends on the behavior of
the party to the transaction, thereby blurring the
boundaries between Article 157 of the Civil Code
of the Russian Federation and Article 327.1 of that.
With regard to hereditary relations one thing
is clear: since in relation to wills, including joint
ones, it is impossible to apply Article 327.1 of the
Civil Code of the Russian Federation due to the
absence of binding relations, only Article 157 of
the Civil Code becomes relevant. In relation to inheritance agreements, it becomes possible to include conditions that may be either random (Article 157 of the Civil Code of the Russian Federation) or potestative, dependent on the parties (Article 327.1 of the Civil Code of the Russian Federation). And one more point: in relation to inheritance agreements in the law there is a direct indication on inclusion of conditions in such agreements,
while in relation to wills there is no indication
whatsoever, so the issue becomes debatable.
Conditional transactions were analyzed as far
back as in pre-revolutionary literature. According
to D. I. Meyer, appointment of an heir could be
accompanied by various conditions, which were
subject to rules on conditions in ordinary transactions [9, p. 787]. Wills could be made under various conditions, ‘so long as they were not against
the law’ [2, p. 142]. Conditional wills were not
denied by the judicial practice of that time. However, they could only be made under a suspensive
condition but not under a terminative one, since
‘the right of ownership once acquired is not subject
to cancellation’ [18, p. 645].

Code of the Russian Federation. Although the Plenum of the Supreme Court of the Russian Federation in Clause 20 of the Resolution of May 29,
2012 No. 91 relates such unworthiness only to malicious evasion of paying alimony, Clause 2 of Article 1117 of the Civil Code of the Russian Federation refers to the failure to perform obligations to
maintain the testator, that is it contains a broader
wording, a restrictive interpretation of which was
presented by the Plenum of the Supreme Court of
the Russian Federation.
If a testator was the person accepting the performance of obligations and has already died, is
enforcement of obligations possible after his/her
death? The law prohibits transfer of rights and obligations under an inheritance agreement (Clause 4
of Article 1140.1 of the Civil Code of the Russian
Federation), which means that the fact of nonfulfillment of an obligation formally cannot affect
inheritance of property of a deceased citizen. If the
obligations were to be performed in favor of third
parties, such persons, along with the heirs, notary,
and the executor have the right to demand their
performance (Clause 2 of Article 1140.1 of the
Civil Code of the Russian Federation).
Another additional benefit of an inheritance
agreement, as compared to a will, including a joint
will, is the establishment of conditions upon which
the legal consequences determined by the agreement may depend, according to Clause 1 of Article
1140.1 of the Civil Code of the Russian Federation. Even in ancient Rome ‘conditions indicated
the inception and termination of an agreement depending on the occurrence or non-occurrence of
some future and unknown events’ [19, p. 431]. An
example of a suspensive condition was assignment
of an additional (reserve) heir to the main heir. ‘In
this case inheritance opened not at the time of a
testator’s death but upon occurrence of the condition’ [8, p. 231]. The condition indicated by parties
was to be undoubtful, it had to be possible to occur, relate to the future, and ‘not contradict good
morals’ [15, p. 74]. Similar requirements for the
condition follow from doctrinal interpretation of
modern Article 157 of the Civil Code of the Russian Federation.

2

Resolutionof the Plenum of the Supreme Court of the Russian Federation No. 25 ‛On the Application by Courtsof Certain Provisions of Section I of Part One of the Civil Code of
the Russian Federation’ of June 23, 2015. Bulletin of the Supreme Court of the Russian Federation. 2015. No. 8.

1

Resolutionof the Plenum of the Supreme Court of the Russian Federation No 9 ‛On Judicial Practice in Cases of Inheritance’ of May 29, 2012 (as amended on 23.04 2019). Bulletin
of the Supreme Court of the Russian Federation 2012. No 7.
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[10, p. 538]. Wills under suspensive and terminative conditions are typical for Italy and Israel. For
example, in Israel Articles 43 and 44 of the Inheritance Law provide the possibility of making a
will not only under a suspensive condition but also
under a terminative one; they are only events or
occurrence of a certain period that are considered
to be a condition [4, pp. 467–468].
As it was already mentioned, conditions, including those that depend on heirs, can be included
in an inheritance agreement. They will predetermine acquisition of a certain property by an heir.
But can conditions be related to the exercise of
personal rights (e.g., graduation, childbirth, obligation not to remarry)? On the one hand, according to
the general rule of Article 22 of the Civil Code of
the Russian Federation, restriction of a person’s
legal capacity is unacceptable, except for cases
provided for by the law. Such an exception might
be the rule of Clause 1 of Article 1140.1 of the
Civil Code of the Russian Federation, which allows for establishing any circumstances, even depending on the parties’ will. On the other hand,
inclusion of various conditions in the agreement
will make it necessary to prove their occurrence at
the time of the opening of inheritance. It will make
the situation significantly complicated for notaries
and may cause disputes over legality of establishing the conditions in the agreement, especially after the testator’s death.
Determination of the conditions by a testator,
both in a will and an inheritance agreement, may
cause a problem of disputing over their content in
those cases when, due to the circumstances beyond
the control of an heir, the condition appears to be
impossible to fulfil (incapability, change of the
place of residence, etc.). It was long ago that scientists (V. I. Serebrovsky and others) started to acknowledge an heir’s right to dispute such a condition and recommended them to apply to the court
with a claim to invalidate the will in part of the
stipulated condition or to establish a legal fact
impossibility of fulfilling the condition of the will
[1, p. 61].
In foreign countries, inclusion of conditions in
an inheritance agreement is considered legitimate.
For example, in Germany a son is obliged to work
for the company which he inherited from his father
[23]. Or a niece is obliged to take care of her uncle
and to inherit his house in return [42].

Currently, M. V. Telyukina admits inclusion
of a variety of conditions in a will, both related and
unrelated to an heir’s personality [13, p. 30].
S.P. Grishaev considers conditions to be legitimate
when they do not contradict fundamental principles
of the legal system and morality, or do not limit a
person’s legal capacity. Wills under a suspensive
condition in favor of the state are considered illegal
by S. P. Grishaev. In the contrary case, the state
sovereignty appears to be violated [3, p. 31].
The permissible method of legal regulation
and Article 157 of the Civil Code of the Russian
Federation nevertheless lead to a conclusion about
the possibility of making conditional wills. Terminative conditions, which lead to termination of
heirs’ rights and obligations to inherited property,
are inadmissible with regard to wills. Such conditions contradict the idea of inheritance as a derivative way of acquiring the rights and obligations of
a deceased citizen.
Admitting lawfulness of suspensive conditions, it is necessary to solve the following issues:
1) the moment of acceptance and occurrence of
heirs' rights to property; 2) the legal status of property in the period from the opening of inheritance
to the occurrence of a condition; 3) heirs’ liability
for testator’s debts before the moment when the
condition occurs; 4) the period of time during
which the condition must occur [16, pp. 169–173].
These can certainly be solved, but certain difficulties with the execution of such conditional orders
are inevitable. Moreover, such questions arise only
in relation to wills, and not to inheritance agreements, which, as was previously mentioned, can
also be conditional. Clause 1 of Article 1140.1 of
the Civil Code of the Russian Federation says that
the circumstances upon which depends receiving
of the property should be determined by the day of
opening the inheritance. This provision alone
gives answers to all the above stated questions.
Testament conditions are typical for most foreign countries (for example, Bulgaria, Spain, Italy,
Switzerland). In Germany conditions are considered legitimate and permissible [41, p. 19].
In Spain regulations on conditions in obligations
apply to conditional wills. ‘Conditions that are
contrary to the law or good customs, as well as
impossible to fulfil, are considered unwritten’
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Thus, in terms of the content, an inheritance
agreement is more diverse since it involves inclusion of not only testamentary dispositions but also
other conditions and obligations that affect receiving of property by heirs. The only thing that cannot
be done with the help of an inheritance agreement
is disinheriting any of the heirs under the law.

be related to the claim, legal proceedings, presentation of evidence, and may not always lead to a desired result. In this situation it would be much easier to cancel a joint will by unilateral declaration of
will by the spouse who would like to contest the
will or make a sole will (para. 5 of Clause 4 of Article 1118 of the Civil Code of the Russian Federation), changing the jointly agreed will. If rights to
revoke a joint will were not granted by the law to

Disputing Inheritance Orders
The third criterion for comparison is a possibility of disputing. Article 1131 of the Civil Code
of the Russian Federation deals with a will invalidity issues. The main statutory provision applicable
to sole wills reads as follows: ‘disputing a will is
not allowed before the opening of inheritance.’
Establishment of this rule in the doctrine is explained by the special properties of a will as a
transaction that is executed in the event of the

any of the spouses, then claiming to invalidate the
will would be the only way of protection.
Another interested person whose rights and
interests are violated may initiate a dispute over a
joint will after the death of one or both spouses, i.e.
there might be applied the general rule on disputing the will after the opening of inheritance. A testator has a right to amend or revoke the will. The
circumstances that affect validity of the will may
change, which will make it unnecessary to make
claims on disputing during the testator’s life.
Invalidity of a will can be regarded as a
ground for the termination of the right of inheritance, which will be lost from the moment of entitlement to inheritance. If the will is invalid, Article 167 of the Civil Code of the Russian Federa-

death and by the absence of a subject of a dispute
before the opening of inheritance [6, pp. 67–68].
A completely different provision was established by the legislator with respect to a joint will
of spouses. It can be disputed either before or after
the opening of inheritance (Article 1131 of the
Civil Code of the Russian Federation). During the
spouses’ life the requirement to declare their joint
will invalid can be applied by any of them, and not
by third parties. Granting of a right to dispute a
joint will by spouses themselves during their lives
may be explained by a certain interconnectedness
of the expressed wills of two persons, which
creates a much higher probability of certain violations that might be considered grounds for their
invalidity. The expression of will of one of the
spouses under para. 4 of Clause 4 of Article 1118

tion is not applicable because the testator, as the
person ‘transferring’ the property, no longer exists
and he/she will not be able to take the property
back. The invalidity of a will must lead to consequences other than bilateral restitution, and those
should be provided for by the law. T. D. Chepiga
proposes to apply the rules on unjust enrichment in
the case when the will ‘was executed and the bequeathed property passed into the ownership of the
persons indicated in it’ [6, p. 70]. K. I. Sklovsky
holds the same opinion, differentiating applicable
consequences of invalidity of the transaction depending on whether the transaction was completed
or not. If there are transactions that created the obligation that was fulfilled, the rules under Clause 2
of Article 167 of the Civil Code of the Russian
Federation should be applied. If ‘the invalid trans-

of the Civil Code of the Russian Federation may
become a subject of a dispute, which may lead to
invalidity of not the whole will but a part of it (for
example, if there is a will defect). However, a rather strange situation may occur when persons, by
virtue of personal trusting relationships, come to an
agreement, certify their joint will, identifying the
circle of heirs in it, and then one of them declares
the will invalid. In any case, the will contest will

action was aimed not at creating an obligation
but at transferring the right’, which led to obtaining
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property benefits from the fact of using the right,
then the rules on unjust enrichment are applicable [11].
In Part 3 of the Civil Code of the Russian
Federation, there are only two legal norms on the
consequences of invalidity of a will. According to
Clause 3 of Article 1130 of the Civil Code of the
Russian Federation, if the subsequent will is hold
invalid, then the previous will is to be applied.
Clause 5 of Article 1131 of the Civil Code of the
Russian Federation states that persons indicated in
the invalid will have a right to receive the property
under the law or another will. Obviously, these
norms are not sufficient to determine the legal consequences of invalidity of the will. Since Clause 2
of Article 167 of the Civil Code of the Russian
Federation allows for the application of other consequences of the invalidity of a transaction, rather
than bilateral restitution, in Clause 1131 of the
Civil Code of the Russian Federation it is necessary to add a provision that the consequence of
invalidity of a will must be the return of property
to the mass of the succession and its redistribution
among persons called to inherit on other grounds.
In case there is no any subsequent will, inheritance
is carried out according to the law if the testator
has not made an inheritance agreement. An inheritance agreement and a will are such grounds that
are subject to priority application and eliminate the
law as a ground for inheritance. Therefore, only if
they are absent for various reasons (invalidity in
whole or in part), inheritance by the law can be
applied. In the light of the provisions on the inheritance agreement, this ground for inheritance
should be taken into account in Clause 5 of Article
1131 of the Civil Code of the Russian Federation,
and after the word ‘will’ the words ‘or an inheritance agreement’ should be added. As we can see
from judicial practice, the requirements for the
court to declare a will invalid are often supplemented by the requirement to recognize the ownership of the disputed inherited property, thereby
eliminating the need for further notarization of the
right1.

With regard to an inheritance agreement, a
disputing right is exercised on the conditions similar to those for a joint will. During the lives of the
parties to the agreement, only they are entitled to
dispute, and after the opening of inheritance – persons whose rights or legitimate interests are violated by this inheritance agreement. In the event
that spouses act on the side of a testator, after the
death of any of them, or after the death of the surviving spouse, the right to declare the agreement
invalid can be exercised by persons interested in
obtaining inheritance property who consider their
rights violated.
Granting the right to dispute an inheritance
agreement and a joint will while the spouses are
still alive is reasonable because it is possible to
present and collect relevant evidence (for example,
indicating the person’s inability to make the transaction due to the state of affect).
Part 3 of the Civil Code of the Russian Federation does not establish any special grounds for
invalidity of the agreement. Therefore, general
grounds for invalidating transactions may be applied to it (Chapter 9 of the Civil Code of the Russian Federation), as well as the norms of Clause 3
of Article 163 of the Civil Code of the Russian
Federation, establishing that the transaction is null
and void upon non-observance of its notarial form.
The law does not define the consequences of
invalidity of an inheritance agreement. Clause 11
of Article 1140.1 of the Civil Code of the Russian
Federation should be supplemented with the relevant rules through adding paragraph 2 of the following content: ‘if the inheritance agreement is
invalid, inheritance is carried out in accordance with
the subsequent inheritance agreement, if any, or in
accordance with a later testamentary disposition.’
Taking into account the indicated criterion,
the spouses who make a joint will or an inheritance
agreement have a right to dispute the orders made
by them during their lives, in contrast to an ordinary will. For third parties, who did not participate
in the conclusion of these transactions, as in the
case of an ordinary will, disputing is only permitted after the opening of inheritance.

1

See, for example: Decision of the Ermakovо District Court
(Krasnoyarsk Region) of June 28, 2019 in case No. 2125/2019, Decision of the Novo-Savinovo District Court of
Kazan (Republic of Tatarstan) of June 26, 2019 in case No. 21671/2019, Decision of the Chegem District Court (Kabardino-Balkarian Republic) of June 24, 2019 in case No. 2103/2018. Available at: http://sudact.ru (accessed 29.01.2020).
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ticular property is considered to be bequeathed in
equal shares. A similar rule should be established
with respect to the inheritance agreement.
It is necessary to underline that the conditions
of a will, a joint will and an inheritance agreement
are only applicable to the extent that they do not
limit the rights of obligatory heirs. Turning to the
provisions of the Civil Code of the Russian Federation that determine the right to an obligatory share
in the presence of a joint will or an inheritance
agreement, one can notice a certain complexity of
the language used. For example, in para. 2 of
Clause 4 of Article 1118 of the Civil Code of the
Russian Federation it is indicated that the conditions of a joint will are valid to the extent that is
not inconsistent with the rules of the Civil Code on
an obligatory share, including on the obligatory
share the right to which arose after making a joint
will. The moment when the right to an obligatory
share arose (before or after making a joint will) has
no legal significance since the circle of obligatory
heirs and the conditions necessary for them to exercise their right (incapacity, cohabitation, etc.)
will be determined on the day of the opening of
inheritance. When making a joint will, it is necessary to take into account the ‘linkage’ of the person
who has the right to an obligatory share to the
spouse whose ‘obligatory’ heir he/she is. Despite
the coherency of the will of spouses, the ‘obligatory’ heirs of each of them are entitled to exercise
their right. Even if one of the spouses for whose
benefit the will has been made is considered an
‘obligatory’ heir, the amount of property received
by him/her under such a will must be compared to
the size of his/her obligatory share. An appropriate
calculation must be made when the property is bequeathed not to the surviving spouse but to other
persons. According to the rules of the Civil Code
of the Russian Federation, a spouse who does not
want to receive an inheritance share is not entitled
to refuse inheritance prior to the opening of inheritance by including this item in a joint will or by
making a separate statement. This could simplify
registration of inheritance after the opening of inheritance of one of the spouses.
Taking into account the indicated criterion, a
will, a joint will and, an inheritance agreement do
not differ significantly from each other, but the
agreement cannot be limited by the conditions of
testamentary refusal.

Sub ect
of Inheritance Orders
The fourth criterion is a subject. The subject of
a will, including a joint one, can be any property,
both available at the time of making a will and that
which will be acquired in the future. In the latter
case, the will does not specify future property and
the testator resorts to the phrase ‘I will bequeath all
my property’. The amount paid for execution of the
will does not depend on its value. Moreover, according to Clause 1 of Article 1117 of the Civil
Code of the Russian Federation, the content of the
will can be exhausted only by testamentary refusal.
In this case, the will has the nature of a posthumous
but not an inheritance order aimed at determining
the legal successor of the deceased citizen.
With regard to an inheritance agreement, the
situation is similar. Its subject may be property that
is available at the time of making the agreement or
that which will belong to the testator at the time of
opening inheritance. When analyzing the first criterion, we have already reveled the problem of different approaches applied by notaries to the collection of state fees for certification of inheritance
agreements. It is necessary to emphasize again that
the inheritance agreement should be considered a
transaction whose subject matter is not subject to
assessment, so the state fee established by the Tax
Code of the Russian Federation does not depend on
the value of the subject of the agreement. Other
conditions on testamentary refusal or testamentary
assignment, appointment of an executor, etc. may
be included in the text of the inheritance agreement
only along with the essential conditions determining the circle of heirs and the procedure for the
transfer of rights for the testator’s estate. Thus, an
inheritance agreement acts exclusively as a posthumous inheritance order, which cannot be limited
to orders of a singular nature.
The legislator does not answer the question of
how the shares of heirs will be determined if they
are not determined by an inheritance agreement.
With regard to a will, including a joint one, this
question does not arise since Clause 1 of Article
1122 of the Civil Code of the Russian Federation
establishes the principle of equality of inheritance
shares, according to which the property bequeathed
to two or more heirs without indicating their shares
in inheritance or without indicating heirs of a par375
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there are two persons, spouses, acting simultaneously, then, according to the general rule of Article 321 of the Civil Code of the Russian Federation, the obligations arising between them are assumed to be shared. By virtue of the express reference in the agreement itself, their rights of claim
may become joint. These provisions will be relevant in the execution of the inheritance agreement
and any provision in favor of the testators.
If one of the spouses as a testator enters into
an inheritance agreement, then the rules of Article
1140.1 of the Civil Code of the Russian Federation
are applied to such an agreement, with the exception of Clause 5, which defines some features of
conclusion of the agreement by both spouses (loss
of effect upon marriage dissolution and invalidity
of marriage, priority of an agreement over a joint
will).
Who acts as the other party of an inheritance
agreement? Is it possible to conclude an agreement
with a minor or incapable citizen? Due to the absence of special instructions, it can be assumed that
the general rules on ability to act and legal capacity
apply to the ability of heirs to conclude an inheritance agreement. This means that on behalf of an
incapable person or a minor citizen the contract
will be concluded by their guardian, and in respect
of persons from 14 to 18 years of age and those of
limited legal capacity, it is necessary to obtain the
consent of the trustee. Since an inheritance agreement is aimed at acquiring property, and not at its
alienation from a person who is not fully capable,
the consent of the tutorship and guardianship authority is not required. However, if, under the
terms of the agreement, the heir as a person without full legal capacity will be obligated to perform
certain actions in favor of the testator, then, depending on their nature (whether they are aimed at
reducing the property of the ward or not), the consent of the tutorship and guardianship authority
may become necessary.
In addition to an heir as a party to an inheritance agreement, it is possible that the agreement is
made in favor of a person not participating in its
conclusion. Here we encounter a peculiar structure
of the agreement in favor of a third party, when the
property will be received not by the heir but by a

Re uirements for a Testator and Other Parties
to the Transaction
The fifth criterion is the legal status of the
person making a will or an inheritance agreement
and the person in whose favor they are made. Any
person of law specified in Article 1116 of the Civil
Code of the Russian Federation may be an heir
under a will, including a joint will. The scope of
legal capacity or capacity to act of the heir will
only matter when the right to inheritance is exercised and, quite naturally, is not taken into account
when making a will. A testator, both in a sole and a
joint will, is only a fully capable citizen (para. 2 of
Article 1118 of the Civil Code of the Russian Federation). Is the consent of the other spouse required
when making a sole will by one of them? The doctrine pays attention to the inaccuracy of Article 35
of the Family Code of the Russian Federation,
from the formal content of which it is not always
clear enough whether a spouse's notarized consent
to make a transaction is required or not. For example, A. V. Slepakova writes: ‘It seems appropriate
to supplement para. 2 of Article 35 of the Family
Code and enshrine in law the specific features of
disposal of common property of spouses by making a will and other unilateral transactions (for example, issuing a power of attorney), along with the
amendments to this paragraph regarding gratuitous
transactions proposed above’ [12].
Since, when making a will, a spouse must dispose of only his/her own personal property, Article
35 of the Family Code of the Russian Federation is
not applicable. Even if a spouse makes a will for
all common property, which will violate the rights
of the surviving spouse, the judicial practice does
not find grounds for holding such a will invalid. In
this case, inheritance shares must be redistributed
out of court regardless of the content of the will1.
With regard to the conclusion of an inheritance agreement under Сlause 6 of Article 1118 of
the Civil Code of the Russian Federation, the rules
on a testator are applied to an estate leaver, which
means that the testator at the conclusion of the
agreement is also an individual with full legal capacity. Since in our case on the side of the testator
1

Appellate Decisionof the Moscow City Court of December
20, 2018 in case No. 33-43205/2018. Access from the legal
reference system ‛ConsultantPlus’ (accessed 27.01.2020).
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third party indicated in the agreement, a beneficiary, but, due to the essence of the relations developing, without the application of the rules of
Article 435 of the Civil Code.
Although such a third party does not become a
party to the inheritance agreement, but is designated by the heir, his/her age, the scope of legal capacity or capacity to act does not matter. This can
be any person of law. However, the scope of rights
of such a ‘third party’ under the agreement is much
less than that of the heir as a party to the agreement. He/she does not have the right to withdraw
from the agreement, does not have the right to
claim damages in case the testator withdraws from
the agreement, is not entitled to dispute the agreement during the testator’s life, is not indicated
among those who have the right to receive information about the repudiation of the agreement. All
his/her rights as an heir will be exercised exclusively after the opening of inheritance: the right to
accept or refuse the inheritance, challenge the
agreement, obtain a certificate of inheritance, etc.
Since the ‘third party’ did not participate in the
conclusion of the agreement, he/she cannot become a person on which the testator would be entitled to impose the performance of some duties in
favor of himself/herself or third parties during
his/her life (for example, the obligation to maintain
the testator, to conduct repair of the residential
building). However, such persons can become the
subject executing a testamentary refusal or testamentary assignation. Performance of these duties is
carried out after the opening of inheritance out of
the mass of the succession, therefore, additional
property risk does not arise.
In general, the law does not define the status
of such third parties, does not indicate the obligation to inform them of the fact of an inheritance
agreement having been concluded. The design of
an agreement with a third party itself can be quite
attractive in cases when the third party – heir does
not have full legal capacity.
From the perspective of the criterion in question, taking into account the additional possibilities
provided, the structure of the inheritance agreement appears to be more preferable for testatorsspouses.

Procedure for the Execution
of Inheritance Orders
The sixth criterion is a procedure for execution of a will and conclusion of an inheritance
agreement. The will is the most diverse in nature in
terms of this criterion since it can be made in a
hospital, in places of deprivation of liberty, and
other places in compliance with the rules of Article
1127 of the Civil Code of the Russian Federation, it
can be open or closed in content (Article 1116 of the
Civil Code of the Russian Federation), under ordinary and extraordinary circumstances (Article 1129
of the Civil Code of the Russian Federation). When
making a will, video recording is not required.
Just the opposite is the situation with a joint
will and an inheritance agreement – spouses do not
have the options indicated above. Such orders cannot be closed (Сlause 5 of Article 1126 of the Civil
Code of the Russian Federation), cannot be executed under extraordinary circumstances (Clause
4 of Article 1129 of the Civil Code of the Russian
Federation), cannot be certified in accordance with
Article 1127 of the Civil Code of the Russian Federation. Video recording of the execution procedure is mandatory upon the consent of the parties
to the transaction (Clause 5.1 of Article 1125 of the
Civil Code, Clause 7 of Article 1140.1 of the Civil
Code). However, it is no longer required when
amending or terminating the inheritance agreement
or when amending and revoking a joint will.
In addition, an inheritance agreement cannot
be concluded in a bank in respect of funds due to
the requirement of mandatory notarization (Clause
7 of Article 1140.1. of the Civil Code of the Russian Federation). It is noteworthy, however, that
there are no obstacles for making joint wills in respect of funds in a bank (Article 1128 of the Civil
Code of the Russian Federation). The exercise of
such a right will make it impossible for a notary to
control the fact of making other wills by one of the
spouses (para. 6 of Clause 4 of Article 1118 of the
Civil Code of the Russian Federation.
In terms of the scope of possible options, the
execution of the sole will is the most favorable
when making inheritance orders.
Changing and Revocation
of Inheritance Orders
The seventh criterion is the risk of changing
and revocation. According to the general rule with
regard to wills established in Article 1130 of the
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Civil Code of the Russian Federation, a testator has
the right to change or revoke their will at any time
without any consent or notice and without indicating any reason. If when making a traditional will
one spouse may be unsure of the ‘durability’ and
reliability of the expressed will of the other spouse
because of the risk of unconditional change or revocation, is it possible to ensure stability of the
will expression by a joint will?
Can one of the spouses initiate a change or revocation of the joint will, and to what extent is the
will of the spouses in the joint will considered interconnected? Since the rules of the Civil Code of
the Russian Federation on the testator are applied
to spouses who have made a joint will (para. 1 of
Clause 4 of Article 1118 of the Civil Code of the
Russian Federation), spouses are entitled to change
or revoke the joint will made by them. To this end,
they mutually express their will in a new will, the
conditions of which completely or partially change
the conditions of the previously made joint will, or
they notify the notary public of the revocation of
the will, drawing up a relevant act about that. Thus,
the right to change and revoke is one of the most
important legal powers guaranteed by law; it is also
exercised with other types of inheritance orders.
According to Clause 4 of Article 1118 of the
Civil Code of the Russian Federation, any of the
spouses is entitled either to revoke a joint will or to
make a sole will. Obviously, when making a sole
will, a spouse can deviate from the conditions of
the joint will and make other provisions in it both
in terms of the circle of heirs and the objects of
inheritance. Moreover, the right to revoke a joint
will can be exercised both during the life of the
other spouse and after his/her death. In this case,
the law does not establish any ways of protecting a
joint will. Unlike a traditional will, a notary will be
required to inform the other spouse of the revocation of the joint will or the execution of a sole will.
Such a notice is only intended for informational
purposes and does not provide any additional
rights to the spouse who does not agree with the
revocation of the joint will or the drawing up of a
sole will.
Granting the right to change or revoke a joint
will at the initiative of one of the spouses can hard-

ly be considered justified. A joint will is an agreed
expression of will of two persons and it should be
considered as such not only at the time of making
it but for a subsequent period up to the moment of
execution or mutual revocation. If, when making a
joint will, both spouses formulate their will in a
single document, determining the circle of heirs
and the composition of the inheritance, on what
basis can one of the spouses change or revoke the
jointly agreed will? In this behavior of the spouse,
one can see signs of bad faith and the exercise of
rights by one person to the detriment of the interests of another person. Moreover, the idea of the
joint will is precisely to guarantee the execution of
the agreed will after the death of either one or both
spouses.
‘The lawfulness of changing or revoking a
joint will could only be discussed when it comes to
the property of one of the spouses or to a mutual
change or revocation of a will by agreement of
both spouses [17, pp. 37–44].’ By granting the
right to unilaterally change or revoke a joint will,
the value of the joint will is lost, since each of the
spouses would then have the right to determine the
heirs by drawing up a sole will. Such a classic will
can be changed or revoked without any will expression being agreed. An exception could be
made for the cases of dissolution of marriage
(which are considered further).
In relation to the inheritance agreement, there
is established a general rule on the admissibility of
changing or terminating it, but only during the life
of the parties to this agreement (namely the parties,
and not third parties in whose favor the agreement
can be concluded). The decision to change or terminate can be made by the parties themselves or
by the court at their request. Unlike is the case with
joint wills, the mutual consistency of the wills of
the parties to the agreement is initially more obvious, since it is an agreement, which involves addressing issues on amending or terminating the
agreement by their consent. The grounds for
amendment or termination can be determined by
the parties to the agreement. For example, the parties may agree on the need to change or terminate
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of any rules of the General Part of the Law of Obligations to the inheritance agreement, which
should be considered a significant weakness. Attempts to identify applicable provisions based on
the specific features of the inheritance agreement
can lead to unjustified narrowing or expansion of
the type and number of applicable rules. Despite
the fact that the subject under discussion is an
agreement, it determines the transfer of property
not during lifetime of the testator but after his/her
death in the manner of universal succession, which
is characterized by the specific parties, the special
moment of the transfer of property, the necessity to
accept or refuse the inheritance only after the opening of inheritance. In the view of the foregoing,
questions on the execution, amendment or termination of inheritance agreements should be resolved
on a priority basis under the norms of Part 3 of the
Civil Code of the Russian Federation. It would be
appropriate to supplement Article 1140.1 of the
Civil Code with a rule establishing the impossibility of applying the provisions of the law of obligations to inheritance agreements, unless otherwise
provided for by the rules of Section V of the Civil
Code of the Russian Federation.
Revisiting the question of amending and terminating the agreement, it should be noted that the testator’s subjective desire to transfer the property to
someone else in the absence of objective prerequisites that would entail a change in external circumstances cannot become a reason for amending
or terminating the agreement. An example of a
significant change in circumstances that is given
by the law is the revealed impossibility of calling
for inheritance of persons entitled to an obligatory
share in the inheritance. In this point, there are two
mutually inconsistent aspects: 1) the circle of persons entitled to an obligatory share in the inheritance can only be finalized at the time of opening
the inheritance; 2) the claim to terminate or amend
the agreement in accordance with Clause 9 of Article 1140.1 of the Civil Code of the Russian Federation can only be filed before the opening of the
inheritance. Thus, it is inadmissible to file a suit
due to the emergence of obligatory heirs after the
death of the testator. The law does not determine
other ways to protect the rights and interests of
heirs in this case. Therefore, they will be forced to
either receive property in the share that will be due
to them taking into account the interests of the obligatory heirs or refuse the inheritance.

it upon a change in the family status or financial
situation of either party, if it is impossible to perform the duties by the heir in favor of the testator
or third parties. If one of the parties objects to the
amendment or termination of the agreement, can
the other appeal to the court? The law does not
give a definite answer. But the wording ‘or on the
basis of a court decision’ gives reason to conclude
that a claim to amend or terminate the agreement
may be filed. It should be remembered that under
Clause 9 of Article 1140.1 of the Civil Code of the
Russian Federation, only a significant change in
circumstances can serve as the ground for a claim
to be considered by the court. The question remains unclear whether it is necessary to apply the
rules of Article 451 of the Civil Code of the Russian Federation, which determines the conditions
for the court to satisfy the requirements of the interested party in case of a significant change in the
circumstances from which the parties proceeded
when concluding the agreement. The answer seems
to be ‘not’, which is for at least two reasons: 1) in
cases where the inheritance agreement determines
the fate of the property only after the opening of
inheritance, it does not give rise to the obligation,
which means that the application of the norms on
obligations is impossible; 2) even if the agreement
defines the obligations performed by the heir during the life of the testator, the essence of the arising obligation does not allow for applying the conditions set by Clause 2 of Article 451 of the Civil
Code of the Russian Federation.
In general, introduction of the inheritance
agreement makes relevant the question of the relationship between the rules of inheritance law and
the law of obligations. On the one hand, the principle of freedom of contract finds more and more
areas of application, penetrating into various subbranches and institutions of civil law. On the other
hand, contractual regulation should take into account the specific features of relations regulated by
a particular subbranch. Therefore, the general provisions of contract law and the law of obligations
may not always be applicable. But how is it possible to determine whether the rules are applicable or
not? In most norms of the law of obligations there
is a clause ‘unless otherwise specified by the substance of the agreement’ or ‘unless otherwise provided for by the present Code.’ The norms of Part
3 of the Civil Code of the Russian Federation do
not contain instructions on the possible application
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The form of amendment and termination of
the inheritance agreement by mutual consent of the
parties must comply with the form of conclusion of
the agreement, but the rules of para. 2 of Article
452 of the Civil Code of the Russian Federation
are not applicable.
In connection with the exercise of the right to
amend or terminate the inheritance agreement concluded by spouses, another question arises – can
only one of the spouses initiate a change and termination of the inheritance agreement? The problem of exercising the right to terminate the agreement with a plurality of persons on either side is
best known with respect to lease relations. The
main conclusion in this case is that if the agreement does not provide for the possibility of independent actions, it is necessary to coordinate the
will of all persons acting on either side of the
agreement. For the sake of clarity, it is necessary to
pay attention to this clause when drawing up an
inheritance agreement.
Although an inheritance agreement is an
agreement between a testator and an heir(s), the
law establishes the right to unilateral repudiation of
the agreement at the initiative of any of its parties.
If the testator withdraws from the agreement, the
obligation to notify the parties to the agreement
arises with the notary and the obligation to compensate the losses incurred by the parties in connection with the execution of the agreement – with
the testator himself/herself. This measure will protect the interests of the heir who may be deprived
of the right to inheritance property. Of course,
there arises a difficulty in estimating losses. If the
heir fulfilled some property obligation in favor of
the testator (e.g. on his/her maintenance), then the
amount spent on the performance of the obligation
will make up the amount of losses. But how to calculate losses if the heir fulfilled non-property obligations under the terms of the agreement? In this
case, it is desirable to establish a contractual penalty
in the form of a fine, a fixed amount of which could
be recovered for repudiation of the agreement.
Liability for compensation of losses does not
arise in favor of the testator himself/herself if the
unilateral repudiation of the agreement is performed by the other party to the transaction,
the heir.
By virtue of para. 3 of Clause 10 of Article
1140.1 the procedure for unilateral repudiation of

an agreement may be provided for by the agreement itself or determined by law. The provisions of
Article 450.1 of the Civil Code of the Russian Federation can be recognized as such a law. According
to those, it is sufficient to send a notice of repudiation of the agreement. But what about the moment
of termination of the contract in this case? In accordance with the general rule of Clause 1 of Article 450.1 of the Civil Code of the Russian Federation, in case of a unilateral repudiation of the
agreement, an agreement ceases to have effect
from the moment of receipt of the notice since no
other moment is specified in Part 3 of the Civil
Code. If it is the testator who repudiates the
agreement, it is more expedient to fix the moment
of termination in the agreement itself, because this
is expressly permitted by the discretionary wording
of Clause 1 of Article 450.1 of the Civil Code of
the Russian Federation, and to link it with the moment of certification of the notice of repudiation by
a notary.
If a joint will does not ensure the execution of
the will agreed by the spouses, can spouses, when
concluding an inheritance agreement, consider
their joint will expression to be guaranteed for execution? Is one of the spouses entitled to declare a
unilateral repudiation of the agreement? There are
no special instructions in the law, but Clause 5 of
Article 1140 of the Civil Code of the Russian Federation contains the general phrase: ‘In the case of
conclusion of such an inheritance agreement, the
rules on the testator are applied to the spouses.’
The application of such rules in the context of
Clause 10 of Article 1140.1 of the Civil Code of
the Russian Federation – ‘the testator has the right
to execute a unilateral repudiation of the inheritance agreement at any time…’ – gives reason to
believe that only the agreed will of the spouses
who have become the testator under the agreement
is required. For the sake of clarity, again, it is necessary to pay attention to this clause when drawing up an inheritance agreement.
In the practice of foreign countries, an inheritance agreement, as a rule, gives rise to the impossibility of changing it or terminating it unilaterally.
As far back as in the 19th century, German lawyers
believed that the conclusion of an inheritance
agreement implies a certain binding of the testator
by the expression of will since ‘the agreement may
have the intention of making any other change impossible’ [39, p.150]. The principle of being bound
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had been concluded by spouses during the marriage or determined the nature of their relationship
would be invalid. These could be contracts of sale,
gratuitous use agreements, loan agreements, credit
contracts, lease contracts, etc. To challenge them,
independent grounds are needed that testify to defects at the time of conclusion (lack of necessary
capacity, lack of coincidence of will and expression of will, defect in content or form).
As far as is concerned dissolution of marriage,
it does not entail annulment of the rights and obligations of the spouses from the moment of marriage. The dissolution leads to the termination of
the rights and obligations of the spouses for the
future, with a number of rights and obligations acquired in marriage being preserved. On the one
hand, persons are no longer bound by marriage,
which means that the sphere of their property interests cannot be covered by those legal instruments that are only provided for spouses. Moreover, spouses have a right to proceed with division
of the common property, which may change the
owner (for example, by agreement the jewelry was
transferred to the wife) or it is possible that the
property will not belong to the spouse in the same
share that was indicated by the joint will (for example, instead of the spouse was adjudged property in the amount equal to 2/3 of the share in the
right of ownership of joint property).
On the other hand, despite the dissolution of
marriage, the former spouses may retain their intention to transfer the property to the persons designated in the joint will, including each other. It is
not unlikely that their common children were designated the heirs under such a will. Shares of
spouses as a result of the division of property may
remain the same. Therefore, there are no sufficient
legal grounds for the joint will to automatically
lose its force in the case of dissolution. The legal
force of the joint will should be preserved, but any
spouse should be granted the right to revoke the
joint will or to make a sole will for the objects indicated in the joint will.
For termination of inheritance agreements
there are established the same grounds as for joint
wills. Therefore, all the above reasons for annulling

by making expression of will and the impossibility
of unilateral change or termination is also noted at
the present time [42]. In some cases, specialists
speak of a binding effect (Bindungswirkung) and
limited withdrawal, i.e. irrevocability (as a general
rule) (Eingeschr nkter Widerruf) as the main features of the inheritance agreement [22]. T. Capp
emphasizes that the binding effect of an agreement
(Erbvertrag) is both its great advantage and its disadvantage, as it will not be possible to amend the
agreement unilaterally. Therefore, it can be concluded only with full confidence in the long run
[32]. When changing the conditions in which the
agreement was concluded, the binding effect is
considered negatively and becomes unfavorable
[24]. Despite the irrevocability of the order made
in the agreement, according to German law, there
are such grounds for its termination as violation of
the terms of the agreement, mutual agreement of
the parties, misconduct that will lead to the withdrawal of the obligatory part and the right to withdraw provided for by the agreement [21].
Summing up the considerations on the indicated criterion, an inheritance agreement appears
to be more reliable for the execution of the joint
will of the spouses.
Other Grounds for Terminating Inheritance
Orders
The eighth criterion is additional grounds for
termination of inheritance orders. A will as a transaction shall cease to be valid (in whole or in part)
upon a change, cancellation or invalidity, as well
as in the case of heirs’ exercise of the right of inheritance (acceptance of inheritance, renunciation of
inheritance, non-acceptance of inheritance) or declaring the heir unworthy. The presence or absence
of marriage between spouses does not affect the
legal force of the will made.
A joint will, in addition to the indicated
grounds, shall be null and void also in the event of
dissolution or invalidity of the marriage. It is entirely possible to agree that the invalidity of marriage should lead to voidness of the joint will. In
case of invalidity, the legal consequences of the
marriage are annulled with retroactive effect in
time, from the moment of its registration. It is impossible, of course, to say that all transactions that
381

Khodyreva E. A.

a joint will in connection with the invalidity of
marriage or its dissolution also apply to the inheritance agreement.
In addition to the dissolution of marriage and
the invalidity of marriage, the question whether
other grounds for termination of the inheritance
agreement are applicable or not, is relevant. Can an
agreement be terminated due to the impossibility
of performance, provision of compensation and in
any other way? It seems that not. Since an inheritance agreement determines the procedure for the
transfer of property after the death of the testator,
its effect can only be terminated on the grounds
established by Part 3 of the Civil Code of the Russian Federation. Some of these grounds may terminate the agreement during the life of the testator,
for example, dissolution of the agreement, unilateral repudiation, dissolution or invalidity of the
marriage. A number of grounds will cause termination of the agreement after the opening of inheritance, for example, acceptance of inheritance by the
heirs, renunciation of inheritance, non-acceptance
of inheritance, unworthy heirs.
In this respect, it is necessary to distinguish

established the obligation of the heir to fulfill until
the opening of inheritance will not affect the termination of the inheritance agreement as a whole.
Based on the foregoing, the will appears to
have a higher priority as it is associated with the
least number of grounds for its amendment or revocation.
Application of arious
Inheritance Orders
The ninth criterion is collision of various inheritance orders. The law of inheritance has long
followed the postulate: a testamentary arrangement
does not deprive a testator of the right to make any
lifetime transactions with property and, if there are
several contradicting orders, the latest is applied.
Until very recently these provisions have been applied in full only to wills. How will the issue of
application of various orders in some part contradicting each other be resolved at present? Here
various combinations are possible depending on
the time of making these orders:
a will – a will. According to the rules of Ar-

between the termination of the inheritance agreement as a whole and the termination of those obligations that were determined for the heir and were
supposed to be fulfilled during the life of the testator. It should be recalled that not every inheritance
agreement can encumber the heir with any obligation until the opening of inheritance. However, if
such an obligation was established, the obligations
created by the inheritance agreement fall under the
rules of the law of obligations. Therefore, the obligation of the heir may be terminated through payment of compensation, impossibility to fulfill, etc.
However, the obligation of the testator to transfer
property to the heir, as not giving rise to obligations, will (possibly) be fulfilled under the rules of
inheritance law. As it has been already mentioned,

ticle 1130 of the Civil Code of the Russian Federation, a subsequent will revokes in full or in part a
previously made one, i.e. a new will has a higher
priority;
a will– a joint will, or a joint will – will. The
rule of Article 1130 of the Civil Code is applied;
a joint will – a joint will. The rule of Article
1130 of the Civil Code is applied;
a will – an inheritance agreement. The issue
has not been resolved by the law. It can be assumed that the existence of a will does not deprive
the person of the right to make any transactions
with respect to the property owned (for example,
gift agreements, contracts of sale), which means
admissibility of inheritance agreements. Therefore,
priority will be given to the later arrangement con-

the application of the rules of law of obligations to
an inheritance agreement, as a general rule, is impossible, with the exception of cases of a direct
reference in Part 3 of the Civil Code to the rules on
obligations and agreements. Therefore, the termination of the obligation under the agreement which

tained in the inheritance agreement.
an inheritance agreement – a will. There is
an express reference to Clause 12 of Article 1140.1
of the Civil Code, which allows one to close
any transactions after conclusion of an inheritance
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agreement, and therefore to make a will, including
a joint one. Consequently, priority will be given to
a later transaction, in this case – to a will or a joint
will.
a joint will – an inheritance agreement.
There is an express reference to para. 3 of Clause 5
of Article 1140.1 of the Civil Code on priority of
an inheritance agreement over a previously made
joint will.
an inheritance agreement – a joint will.
Clause 12 of Article 1140.1 of the Civil Code allows one to close any transactions after conclusion
of an inheritance agreement, and therefore to make
a joint will. Consequently, priority will be given to
a later transaction, in this case – to a joint will.
an inheritance agreement – an inheritance
agreement. By virtue of Clause 8 of Article 1140.1
of the Civil Code of the Russian Federation, the
agreement that was concluded earlier is subject to
application. Moreover, this is the only rule when a
previously made posthumous order is to be applied. Similar situations are known to the law of
obligations, when priority is given to the creditor
in whose favor the obligation has previously arisen
(e.g., Articles 342, 398 of the Civil Code of the
Russian Federation). However, such a solution to
the question does not comply with the general rule
in inheritance – applicability of a later order. Such
a rule is also illogical because it justifies and encourages the bad faith of a testator, who seeks to

Conclusions
The conducted comparative study makes it
possible to conclude that the legislator has significantly expanded the capabilities of spouses to determine the fate of their personal and (or) common
property in case of death. Without exception, all
types of orders established by the law are aimed at
determining the identity of the universal successor, an heir, who will replace a deceased citizen in
the bundle of legal relations belonging to him/her.
Among those, particular attention should go to an
inheritance agreement, which, in addition to its
main purpose – assignment of the heir – may include additional terms and obligations. Additional
terms may condition obtaining of property by
the heir, and additional obligations may encumber
the heir.
Compared with foreign experience, the Russian structure of an inheritance agreement is excessively liberal since it does not guarantee the fulfillment by a testator of the conditions of the
agreement concluded by him/her. It would be more
appropriate to grant the right to unilateral repudiation of the agreement and the right to disposal of
property after the conclusion of the agreement only
under certain grounds: a breach of obligations on
the part of the heir, a change in the financial situation or the family status. The sanction established
by the law in the form of the compensation for
losses is not able to fully protect the property interest of the heir. The legislator should also develop
its position on the possibility of including the condition on disinheritance in the inheritance agreement. The currently applied structure of the inheritance agreement does not contain such a condition. Disinheritance under an agreement would
mean renunciation of the inheritance by the heir
during the life of the testator, which would significantly change the idea of the legal nature of inheritance renunciation as a unilateral transaction.
This circumstance would also bring our modern
doctrine closer to the doctrine of foreign and domestic pre-revolutionary law.
An important issue that needs to be resolved is
the question of applying the rules of law of obligations to an inheritance agreement, especially when

conclude several inheritance agreements for the
same property with different persons in order to
obtain certain property benefits from each of the
heirs named in different agreements.
As for foreign experience, in Germany, for
example, in the presence of a joint will of spouses
and a sole will, the priority is given to the agreed
will of spouses [33]. Later wills of a surviving
spouse are invalid if they contradict the interrelated
orders in the joint will. A similar case was considered in Switzerland when, in a lawsuit filed by
heirs of one of spouses, a will made by one of the
spouses was declared invalid because by that time
the spouses had agreed on the circle of heirs by
contract [20].
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it contains an obligation of the heir that is designed
to be performed during the life of the testator.
Based on the nature of the relationship arising
from the conclusion of an inheritance agreement,
it is obvious that most of the rules of law of obligations, including contract law, are impossible to
apply. There seem to be two alternative ways to
solve the problem: 1) by establishing a more detailed legal regime of the inheritance agreement in
Part 3 of the Civil Code of the Russian Federation; 2) by establishing reference rules in Part 3 of
the Civil Code of the Russian Federation, which
would indicate the application of certain provisions of the law of obligations (for example, on
the legal effects of amending and terminating the
agreement).
The main disadvantage of the joint will is the
lack of a guarantee for its conditions to be fulfilled
due to granting to each of the spouses the right to
revoke the joint will and the right to change the
conditions of the joint will by a sole will of either
spouse. It seems necessary to create an appropriate
legal mechanism that would effectively contribute
to fulfillment of the joint will of spouses through
the prohibition on unilateral changes in the conditions of the joint will.
Thus, spouses, being guided by the presented
basic criteria, have the right to choose the type of
an inheritance order which they consider to be the
most optimal option of planning inheritance succession.
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Introduction: the article is concerned with the analysis of the legal liability institution in
civil and commercial proceedings, as well as in the mediation procedure, where this institution,
although implemented similarly, still has a fairly large number of distinctions, specific features
and disputable aspects that have not been eliminated by the recent judicial reform. Purpose: to
identify the current differences and problems in the legal liability regulation in civil and commercial proceedings and in the mediation procedure, and to develop proposals for their elimination, including through studying experience of some leading countries. Methods: theoretical
methods of formal and dialectical logic, comparative methods, juridical dogmatic method, and
legal norm interpretation. Results: analysis of Russian procedural legislation has revealed a
fairly large number of unreasonable differences in legal regulation in the areas under study, as
well as insufficient maturity of measures against bad faith procedural behavior. At the same
time, analysis of legislation in a number of foreign countries allowed us to discover some inter© Zagidullin M. R., 2020

388

Le gal Li abi l it y i n Civ i l and Comme rc i al Proc e e di ngs…

esting norms covering legal liability. Conclusions: for improving the efficiency of legal liability
measures in civil proceedings, in commercial proceedings, and in the mediation procedure, it is
necessary to: revise the principle of calculating the fines imposed by court, make the fine
amount conditional upon the amount of the claim and the dispute category, and reduce the differences in their amounts depending on the subject’s legal status; to mutually complement civil
proceedings and commercial proceedings with sanctions for breaching the adversarial principle and the rules of evidence, and for bad faith procedural behavior, and to standardize these
measures; to strengthen legal liability in the mediation procedure.
Keywords: legal liability; civil proceedings; commercial proceedings; mediation procedure

Information in Russian
МЕРЫ ЮРИДИЧЕСКОЙ ОТВЕТСТВЕННОСТИ
В ГРАЖДАНСКОМ И АРБИТРАЖНОМ ПРОЦЕССАХ
И ПРОЦЕДУРЕ МЕДИАЦИИ
М. Р. Загидуллин
Кандидат юридических наук, доцент,
доцент кафедры экологического, трудового права и гражданского процесса
Казанский (Приволжский) федеральный университет
420008, Россия, г. Казань, ул. Кремлевская, 18
ORCID: 0000-0002-7638-4413
ResearcherID: AAK-1827-2020
Статьи в БД «Scopus» / «Web of Science»:
DOI: 10.29042/2018-2439-2442
DOI: 10.24031/2226-0781-2017-7-1-97-143
DOI: 10.24031/2226-0781-2017-7-2-73-111
DOI: 10.24031/2226-0781-2017-7-4-112-148
DOI: 10.24031/2226-0781-2017-7-5-113-133
DOI: 10.24031/2226-0781-2017-7-6-77-92
DOI: 10.24031/2226-0781-2017-7-6-93-119
DOI: 10.24031/2226-0781-2019-9-2-121-137
DOI: 10.24031/2226-0781-2019-9-3-101-125
E-mail: Zagidullin.mr@yandex.ru
П ос тупил а в ре дакцию 05. 03. 2020

Введение: статья посвящена анализу института юридической ответственности в
гражданском и арбитражном процессах, а также в процедуре медиации, который реализован хотя и схожим образом, но все еще с достаточно большим количеством отличий, особенностей и дискуссионных моментов, которые не были устранены недавней судебной реформой. Цель: выявить имеющиеся на сегодняшний день различия и проблемы
правового регулирования мер юридической ответственности в гражданском и арбитражном процессах и процедуре медиации и сформулировать предложения по их устранению; рассмотреть зарубежный опыт на примере некоторых ведущих стран.
Методы: теоретические методы формальной и диалектической логики, сравнительные
методы, юридико-догматический и метод толкования правовых норм. Результаты:
анализ российского процессуального законодательства показал достаточно большое количество неразумных различий правового регулирования юридической ответственности
в исследуемых отраслях, а также недостаточную развитость мер, направленных против недобросовестного процессуального поведения. В то же время анализ законодательства ряда зарубежных стран позволил выявить ряд интересных норм в отношении
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отдельных мер юридической ответственности. Выводы: для повышения эффективности юридической ответственности в гражданском и арбитражном процессах и процедуре медиации необходимо: пересмотреть принцип исчисления судебных штрафов, установив зависимость его размера от цены иска и категории спора и уменьшив разницу в
их размерах от правового статуса субъекта; взаимно дополнить гражданский и арбитражный процессы мерами процессуальной ответственности за нарушение принципа состязательности процесса, правил доказывания и недобросовестное процессуальное поведения и унифицировать их; усилить меры юридической ответственности в процедуре
медиации.
Ключевые слова: юридическая ответственность; гражданский процесс;
арбитражный процесс; процедура медиации

Introduction

Measures of Legal Liability
in Civil Proceedings

This article is concerned with the analysis of
the institution of legal liability in civil and com-

The first measure to be mentioned is the com-

mercial proceedings. Administrative proceedings

pensation for actual loss of time as prescribed by

carried out in compliance with the Administrative

Article 99 of the Civil Procedure Code of the Rus-

Procedure Code of the Russian Federation (herei-

sian Federation (hereinafter referred to as the RF

nafter referred to as the RF APC) should also be

CPC). The courts consider such compensation as a

classified as civil proceedings. However, the im-

sanction for the party’s misuse of its procedural

plementation of the adversarial principle and the

rights1.

procedural status of the subjects in administrative

Whereas within the meaning of Article 94 of

proceedings differ in a number of features that

the RF CPC such compensation refers to types of

significantly affect many measures of legal lia-

the court fees, some scientists argue against this

bility, especially those being the object of this

reasoning that the court fees and compensation

research. In addition, the article provides a com-

have different grounds [2, p. 118]. Indeed, it fol-

parative legal study based on the experience of

lows from the text of Article 99 of the RF CPC that

such countries as Germany, Switzerland, France,

compensation for actual loss of time is subject to

and Italy, which makes it more convenient to lim-

recovery not just from the losing party but particu-

it the scope of research to civil proceedings (in-

larly from the party who made the claim in bad

cluding commercial proceedings), keeping admin-

faith and/or demonstrated a bad faith behavior in

istrative proceedings in these countries off the

proceedings. Other experts agree with classifying

consideration.

this compensation as a type of litigation costs, ex-

The legal liability institution is implemented

plaining that the loss of time for which the com-

in civil and commercial proceedings in similar

pensation is recovered is directly related to the civ-

ways. However, there are still a large number of

il case hearing and the amount of compensation is

differences and features that appear to be relevant

not included in the amount of the claim [3].

for analyzing.

At the same time, as the scientists see it, this

Alongside with commercial and civil pro-

norm does not actually work [6; 9]. Having studied

ceedings, the issues of legal liability are also as-

the judicial practice of recent years, one can agree

sociated with the mediation procedure, which refers to non-judicial proceedings of civil nature

1

Appellate Ruling of the Irkutsk Regional Court of June 27,
2016 in case No. 33-8774/2016. Access from the legal reference system ‛ConsultantPlus’.

and is closely related to civil and commercial
proceedings.
390

Le gal Li abi l it y i n Civ i l and Comme rc i al Proc e e di ngs…

with this conclusion, and this is quite sad given the
urgency of the problem of misusing rights in civil
proceedings. Seemingly, Article 111 of the Commercial Procedure Code of the Russian Federation
is more successful as a mechanism of struggling
against the misuse of right.
We also would like to specially emphasize the
comment of A. V. Yudin that this norm is only
applicable to the party of the dispute, i.e. to the
plaintiff or the defendant [11, p. 409]. Therefore,
shall not a person who is not a party to the dispute
be liable under Article 99 of the RF CPC? This is
definitely unacceptable. Therefore, in our opinion,
it is necessary to introduce amendments to Article
99 of the RF CPC that would allow for bringing to
liability all persons involved in the case in accordance with this article. Also, such an attempt has
already been made in draft Federal Law
No.738694-61. However, on April 12, 2017 this
draft law was rejected by the State Duma of the
Federal Assembly of the Russian Federation. The
Legal Department of the Apparatus of the State
Duma noted that ‘the extensive use of the procedural rights misuse institution can provoke a situation in which almost any action that complicates or
slows down proceedings may be qualified as a
misuse of the procedural right, and this contradicts
the adversarial principle’2. In our opinion, the note
clearly demonstrates the inability of the legislator
to differentiate between the good faith actions and
the bad faith actions of persons involved in civil
proceedings.
We consider it appropriate to mention in this
section Federal Law No. 68-FZ of April 30, 2010
‘On Compensation for Infringing the Right to Trial
within Reasonable Time or the Right for Execution
of Judgment within Reasonable Time’.
It is noteworthy that the definition of the ‘reasonable time’ concept used in the above law is
missing in the Russian Federation legislation, although it does occur in Article 6.1 of the RF CPC,
in the Commercial Procedure Code of the Russian

Federation and in Article 10 of the Administrative
Procedure Code. The problem of absence of the
‘reasonable time’ definition has already been
raised in science, and it was concluded that there
was no need to legislatively recognize this concept.
We are inclined to agree with this conclusion since
it is obvious that all kinds of civil disputes cannot
be heard in court within the same period of time
and, moreover, the establishment of such standardized periods of time will obviously result in degradation of the proceedings quality and consequently in infringement of rights of the proceedings participants.
In addition, it is not quite clear why the Federal Law that establishes liability for judicial redtaperyand non-execution of court decisions is only
applied in cases concerning claiming compensation
from the state. The answer to this question can be
found in the practice of the European Court of
Human Rights, which focused on this category of
cases and which was a kind of prerequisite for the
adoption of the above Federal Law and subsequent
amendments thereto3. Despite this thorny path of
3

See: Judgment of the European Court of Human Rights of
January 15, 2009 in the case ‛Burdov v. Russia’ (No.2) (Application No. 33509/04). The case appeals against a longlasting evasion by the authorities of the execution of valid
judgements made in favor of the complainant. The case involved violations of Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms and Article 1 of Protocol No. 1 to the Convention. Russian Chronicle
of the European Court. 2009. No. 4; On Introducing Amendments to Federal Law ‛On Compensation for Infringement of
the Right to Trial within a Reasonable Time or the Right to
Execution of a Judicial Act within a Reasonable Time’ concerning awarding compensation for infringement of the right
to execution within a reasonable time of a judicial act prescribing the satisfaction by the government of property or nonproperty claims: Federal Law No. 450-FZ of December 19,
2016. Collection of Legislative Acts of the Russian Federation.
2016. No. 52.Part V. Art. 7499; Judgment of the European
Court of Human Rights of April 17, 2012 in the case ‛Kalinkin
and others v. Russia’ (Applications Nos. 16967/10, 37115/08,
52141/09, 57394/09, 57400/09, 2437/10, 3102/10, 12850/10,
13683/10, 19012/10, 19401/10, 20789/10, 22933/10, 25167/10,
26583/10, 26820/10, 26884/10, 28970/10, 29857/10, 49975/10
and 56205/10). Bulletin of the European Court of Human
Rights. 2013. No. 5; Information Note on the ECHR Judgement of July 01, 2014 in the case ‛Gerasimov and others v.
Russia’ (Applications No. 29920/05 and others). Bulletin of
the European Court of Human Rights. 2014. No. 11; Judgment of the European Court of Human Rights of April 17,
2012 in the case ‛Ilyushkin and others v. Russia’ (Applications
Nos. 5734/08, 20420/07, 54342/08, 56997/08, 60129/08,
4561/09, 7738/09, 11273/09, 11993/09, 16960/09, 20454/09,
21964/09, 26632/09, 28914/09, 31577/09, 31614/09, 31685/09,
32395/09, 35053/09, 36327/09, 38180/09, 45131/09, 48059/09,
52605/09, 56935/09, 58034/09, 59761/09, 1048/10 and
1119/10). The case appeals against the ineffectiveness of the
new remedy introduced after the adoption of the pilot judgement

1

On Introducing Amendments to the Civil Procedure Code of
the Russian Federation and the Commercial Procedure Code
of the Russian Federation: Draft Federal Law No. 738694-6.
Access from the legal reference system ‛ConsultantPlus’.
2
‛On Introducing Amendments to the Civil Procedure Code of
the Russian Federation and the Commercial Procedure Code
of the Russian Federation (in addition to the first reading):
Resolution of the Legal Directorate of the State Duma of the
Federal Assembly of the Russian Federation No. 2.2-1/1774 of
April 06, 2017‛On Draft Federal Law No. 738694-6’. Access
from the legal reference system ‛ConsultantPlus’.
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adopting Federal Law No. 68-FZ of April 30,

ticle 628 for misuse of right and equals to

2010, it should be noted that it certainly streng-

3,000 euros [15; 20]4.

thened the state’s liability for the category of cases

Thus, we can make a conclusion that taking
into account the difference in the average income
of citizens of Russia and citizens of the above
countries, the maximum amount of the imposed
fines established by the Civil Procedure Code of
the Russian Federation is quite consistent with the
world practice. As for the minimum amount of fine
imposed by court, the approaches of foreign legislators are the same as in Russia. In most countries,
the minimum amount of fines imposed by court is
quite low (starting from 5 euros in Germany, and
starting from 15 euros in France).
Another notable circumstance regarding the
size of fines imposed by court is that in the abovementioned examples of civil proceedings in foreign countries, there is no legally fixed dependence
of the imposed fine maximum size upon the legal
status of the person − a legal entity, a private entrepreneur, an official, or a ‘ordinary’ citizen.
While for the Russian legal system, this is an absolute norm not only for the civil procedure but also
for all branches of law with respect to all types of
fines but not only those imposed by court. This
approach seems to represent a violation of the
principle of equality before the law and before the
courts, and should be gradually abandoned. One
should start particularly with civil proceedings,
which rest on the principle of equality of participants of civil-law relations and civil procedural
law relations. Anyway, the existing 20-time (!)
difference between a citizen and a legal person in
the maximum amount of fines imposed by court is
surely not justified by any of the specific features
of the legal person status (for example, by its taxation regime). We believe that when determining
the amount of fine imposed by court, both legislatively and in specific application within law enforcement, it is necessary to proceed from other
criteria or from a group of criteria that includes
other criteria. The historical analysis undertaken by
us has shown that in the past one of the criteria for

it affects, this being emphasized by the Supreme
Court of the Russian Federation1.
The next measure of legal liability that we
would like to focus on is the fines imposed by
court. In our opinion, the changes introduced to
the RF CPC by Federal Law No. 451-FZ of November 28, 2018 ‘On Amendments to Certain
Legislative Acts of the Russian Federation’,
which increased the amount of court fines to one
hundred thousand rubles, have been long wished
for and are positive.
If we refer to the foreign experience, then
for example, according to the Swiss Civil Procedure Code, the maximum fine amount reaches
5,000 francs [13]2. Such a fine may specifically
be imposed on the parties and their representatives for repeated bad faith behavior in accordance with Article 128 of the Code. According
to §141 of the German Code of Civil Procedure
and Article 6 of the Introductory Act to the
Criminal Code applicable to court fines, the
maximum amount of fines imposed by court is
1,000 euros [17; 21; 22]3. The maximum amount
of the fine imposed by court as per the French
Civil Procedure Code is provisioned in Ar-

of the European Court in the case ‘Burdov v. Russia (No. 2)’ in
cases over non-enforcement of national decisions obliging authorities to provide housing. The case involved violation of the
requirements of Article 13 of the Convention for the Protection of Human Rights and Fundamental Freedoms. Bulletin of
the European Court of Human Rights. 2012. No. 10.
1
On Certain Issues Arising in the Consideration of Cases for
Awarding Compensation for Violation of the Right to Trial
within a Reasonable Time or the Right to Execution of a Judicial Act within a Reasonable Time’: Resolution of The Plenum of the Supreme Court of the Russian Federation No. 11
of March 29, 2016. Russian Gazette. 2016. No. 72.
2
Swiss Civil Procedure Code (Civil Procedure Code, CPC) of
December 19, 2008 (Status as of January 1, 2018). Available
at:
https://www.admin.ch/opc/en/classified-compilation/
20061121/201801010000/272.pdf (accessed 15.01.2020).
3
See: German Code of Civil Procedure of January 30, 1877
(as amended on 05.12.2005) (with amendments on
30.06.2014). The German Code of Civil Procedure and the
Introductory Act. 2nd revised edition. Moscow, Infotropik
Media Publ. 2016. Pp. 1–327. Access from the legal reference
system ‛ConsultantPlus’.

4

Code of Civil Procedure. With the participation of YvesAntoine TSEGAYE, Lawyer, PhD, LLB. Updated 30.09.2005.
Available at: https://www.legifrance.gouv.fr/Traductions/enEnglish/Legifrance-translations. (accessed 15.01.2020).
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determining the extent of legal liability in a lawsuit
was the claim amount [5]. We believe that it makes
sense to return to this approach and legitimize the
claim amount as one of the criteria for determining
fines imposed by court.
The court makes a ruling about the fine imposition, a copy of the ruling is sent to the person on
whom the penalty is imposed (Part 3 of Article 105
of the RF CPC). The norms of the RF CPC do not
provide for an opportunity to appeal against the
court ruling about the imposition of the fine, the
only possible action is filing a petition to the court
that imposed the fine, about annulling or reducing
the fine in accordance with Part 1 of Article 106 of
the RF CPC. The Constitutional Court of the Russian Federation did not consider this rule unconstitutional1. It is difficult to agree with this position of
the Constitutional Court not least because similar
provisions of the Commercial Procedure Code of
the Russian Federation and the RF APС allow for
the possibility to appeal against rulings about the
imposition of fines by courts. We believe that, after
all, depriving the person who was imposed with a
fine in court of the right to separately appeal
against the court ruling contradicts the fundamental
principles of law and civil proceedings. It is also
unreasonable to appeal against this ruling simultaneously with appealing against the court decision
since the ruling does not prevent from further
progress of the case, as the issue of the fine imposed by court is separated from the merits of the
dispute.
The removal of the person from the courtroom
as a measure of procedural liability also causes
certain discussions, the constitutionality of it was
also confirmed by the Constitutional Court of the
Russian Federation2.
To understand the cases of this norm application, let us turn to judicial practice. Most often, in
cases when Part 2 of Article 159 of the RF CPC is

applied, the judicial acts just briefly state the disturbance of the court session order but occasionally clarifications are met. For example, the Ruling
of the Supreme Court of the Republic of Dagestan
dated January 25, 2012 for case No. 3392/2012,33-3871/2011 runs that the representative of the plaintiff repeatedly started wrangling
with the Chairman, thus preventing from proceeding with the case consideration on the merits,
jumped up from her seat, did not respond to repeated warnings of the Chairman about inadmissible behavior 3. In the Ruling of the Supreme
Court of the Kabardino-Balkarian Republic (in
the Kabardino-Balkarian Republic) of August 11,
2010 for case No. 4G-211/2010 it is noted that the
plaintiff started to disturb the court session order,
insulted the representative of the defendant, the
court twice made warnings for this, and then she
was removed from the courtroom for obscenities
before the court session was over 4. The Ruling of
Court of the Khanty-Mansiysk Autonomous District – Yugra of December 15, 2015 for case No.
33-6613/2015 explains that the attorney disturbed
the court session order interfering with the proceedings, argued with the judge, gave instructions
to other persons present in the hearing; for this,
the attorney repeatedly received warnings from
the chairman on behalf of the court5. As seen
from the above examples, application of such a
measure as the removal of the disturber from the
courtroom is feasible, and its non-application
would on the contrary violate the constitutional
rights of other (adversely affected) participants in
the proceedings. Therefore, the availability of this
measure in civil proceedings is more than reasonable and correct.
The next debatable measure of procedural liability is the forcible taking of a witness to court in
accordance with Part 2 of Article 168 of the RF
CPC. The importance of testimony and liability for
avoidance of giving testimony was emphasized as

1

Ruling of the Constitutional Court of the Russian Federation
No. 698-O of April 04, 2017‛On Refusal to Accept for Consideration the Complaint of the Citizen Vladimir Valentinovich Aleksandrov about the Violation of His Constitutional
Rights by Part One and Part Three of Article 159 of the Civil
Procedure Code of the Russian Federation’. Access from the
legal reference system ‛ConsultantPlus’.
2
Ruling of the Constitutional Court of the Russian Federation
No. 33-O-O of January 16, 2007 ‛On Refusal to Accept for
Consideration the Complaint of еру Citizen Diana Ivanovna
Mikhailovich about the Violation of Her Constitutional Rights
by the Provision of Part Two of Article 159 of the Civil Procedure Code of the Russian Federation’.

3

Ruling of the Supreme Court of the Republic of Dagestan of
January 25, 2012 in case No. 33-92/2012,33-3871/2011.
Available at: http://docs.pravo.ru/document/view/37600288/
69955733/ (accessed 07.02.2017).
4
Ruling of the Supreme Court of the Kabardino-Balkarian Republic of August 11, 2010 in case No. 4G-211/2010. Available at:
http://docs.pravo.ru/document/view/36931631/ 42658577/ (accessed 07.02.2017).
5
Ruling of the Court of Khanty-Mansi Autonomous District –
Yugra of December 15, 2015 in case No. 33-6613/2015.
Available at: http://docs.pravo.ru/document/view/77610830/
89173756/ (accessed 07.02.2017).
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far back as in Article 50 of the 1497 Sudebnik
(Code of Law) under Ivan III, which ran that if a
witness did not appear in court, − the claim
amount, the damages, and all fee amounts were
recovered from them, regardless of whether they
gave testimony in the case or not. Subsequently,
the Code of Laws of the Russian Empire (as revised in 1857) contained the rule running that witnesses who failed to appear for testimony as per
Article 374 could be compelled to do so and penalized (Article 298). Article 298 of the Criminal and
Correctional Punishment Code of 1845, in its turn,
prescribed the liability for non-appearance of a witness or other persons (those assisting in delivery of
justice) in the form of a fine of 50 kopecks to 50
rubles or a detention for a period of up to 7 days.
It is worth noting that as of today, such a
measure is rarely used in civil proceedings, as can
be seen from judicial practice. For example, judging
from the practice of the general jurisdiction courts
of the Volga Federal District, when a claim on failure to summon a witness is submitted to the court,
the courts indicate the possibility but not the obligation to bring witnesses to liability under Article 168
of the RF CPC. According to the Supreme Court of
the Republic of Mordovia, imposition of liability
measures on a witness who failed to appear in court
for no good reason is the court’s right but not its
duty1. The Supreme Court of the Chuvash Republic
adheres to the same opinion2.
In this regard, the question continues to be relevant of whether such a measure of liability as
forcible taking of a witness to court is necessary in
modern civil proceedings, where the adversarial
principle prevails? We can see different attitudes to
this in the legal literature. For example,
G. M. Oganesyan defines his question and position
as follows: ‘is it right for a law-governed state to
mitigate liability for disobedience to legal acts of
authorities, for legal nihilism, for the contempt of
the law and the court, for absence of legality in
behavior; does this contribute to achieving the
goals set in Article 2 of the Civil Procedure Code
of the Russian Federation?’ [7, p. 27] The foreign

countries’ legislations also have different approaches to this measure. For example, Article 380
of the German Code of Civil Procedure provides
for the possibility of applying such measure as the
detention of a witness who did not appear in court
for questioning3. At the same time, civil proceedings in France and Switzerland limit themselves to
just such measures as fines4.
We believe that using harsh measures against
a witness who failed to appear in court is partially
a relic of the past or an incorrect borrowing from
the criminal procedure. As for civil proceedings,
not only the forcible taking of the witness to court
but even the mandatory presence of the witness can
be in some way justified for certain types of cases
but only as a measure of last resort.
Moreover, one more measure of the procedural liability should be seen in recognizing the fact
(as the one established or disproved), for which a
judicial examination was commissioned, when a
party evaded participation in the examination or
impeded it (Part 3 of Article 79 of the RF CPC).
The Constitutional Court of the Russian Federation
considered this norm to be a measure against unfair
procedural behavior of the parties 5. In its turn, the
Supreme Court of the Russian Federation gave
specific examples of grounds for applying this
measure of liability, and namely: in cases when the
party does not supply materials and documents
necessary for the examination; when the party does
not provide access to the object of research; when
the party does not attend the examination that
could not be arranged without this party’s participation; when the party does not make advance
payment for the examination6. From the example
3

German Code of Civil Procedure of January 30, 1877 (last
updated on 05.12.2005) (with amendments adopted on June
30, 2014). The German Code of Civil Procedure and the Introductory Act. 2nd revised edition. Moscow. Infotropik Media
Publ., 2016. Pp. 1–327. Access from the legal reference system ‛ConsultantPlus’.
4
Swiss Civil Procedure Code (Civil Procedure Code, CPC) of
December 19, 2008 (Status as of January 1, 2018).
5
Ruling of the Constitutional Court of the Russian Federation
No. 3006-О of December 19, 2017 ‛On Refusal to Accept for
Consideration the Complaint of the Citizen Mikhail Mikhailovich Ushakov about the Violation of His Constitutional Rights
by Part Three of Article 79 of the Civil Procedure Code of the
Russian Federation’. Access from the legal reference system
‛ConsultantPlus’.
6
Review of the judicial practice concerning application of the
legislation on commissioning and conducting examination in
civil cases (approved by the Presidium of the Supreme Court

1

Appellate Ruling of the Supreme Court of the Republic of
Mordovia of March 01, 2016 in case No. 33-515/2016. Access
from the legal reference system ‛ConsultantPlus’.
2
Appellate Ruling of the Supreme Court of the Chuvash Republic of May 27, 2015 in case No. 33-1966/2015. Access
from the legal reference system ‛ConsultantPlus’.
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of the Volga Federal District it is quite clear that
this rule is successfully applied1. Thus, it can be
concluded that the rule of Part 3 of Article 79 of
the RF CPC is an excellent mechanism of fighting
against abuse of right by participants in civil proceedings during the examination.
Another similar, and, in our opinion, appropriate, procedural measure in fighting the bad
faith procedural behavior is established by para. 2
of Part 1 of Article 68 the RF CPC. This measure
involves the possibility of the court to proceed
only from the explanations of one party if the
counterparty does not disclose the evidence it
possesses.
The refusal to accept additional evidence by
the court of appeal, in our opinion, can also be
viewed as one of the civil procedural liability
measures. This measure focus on fighting against
the abuse of law is confirmed by the position of the
Supreme Court of the Russian Federation2. This
position of the Supreme Court of the Russian Federation has not changed3, see reference to the
above section of the Plenum.
Measures against bad faith procedural behavior also include:
– a fine imposed by court as per Part 3 of Article 244.22 of the RF CPC on the person conducting a case in the interests of the group of persons;
– recovering a compensation for loss of time
in accordance with Article 99 of the RF CPC.
As can be seen, despite the appropriateness of
some procedural measures against bad faith procedural behavior, in general, legal liability for bad
faith procedural behavior is rather poorly imple-

mented in civil proceedings. In addition, it should
be noted that, in our opinion, the procedural measures are particularly more effective against bad
faith procedural behavior, since other measures,
although being necessary, do not affect the outcome of the case, and therefore do not properly
prevent the violation (bad faith procedural behavior) and do not restore the infringed procedural
right of the adversely affected party.
It should be noted that in other countries, leg-

of the Russian Federation on 14.12.2011). Bulletin of the Supreme Court of the Russian Federation. 2012. No. 3.
1
See, for example: Appellate Ruling of the Penza Regional
Court of April 10, 2018 in case No.33-1245/2018; Appellate
Ruling of the Saratov Regional Court of December 5, 2017 in
case No.33-9498/2017; Appellate Ruling of the Orenburg
Regional Court of October 3, 2017 in case No.33-6947/2017;
Appellate Ruling of the Supreme Court of the Republic of
Tatarstan of August 31, 2017 in case No.33-12477/2017.
Access from the legal reference system ‛ConsultantPlus’.
2
Item 28 of the Ruling of the Plenum of the Supreme Court of
the Russian Federation No. 13 ‛On Application in Courts of
the Norms of Civil Procedural Legislation Regulating Proceedings in Appellate Courts’ of June 19, 2012. Bulletin of the
Supreme Court of the Russian Federation. 2012. No. 9.
3
Ruling of the Supreme Court of the Russian Federation
No.31-KG17-9 of January 16, 2018. Access from the legal
reference system ‛ConsultantPlus’.

The legal liability institution in commercial

islative measures against the abuse of procedural
right in civil proceedings are neither perfectly developed. For example, the Swiss Civil Procedure
Code provides only for such liability as fines for
bad faith behavior of a party. In the German Code
of Civil Procedure, bad faith and abuse of rights
are mentioned only in the context of getting financial aid for conducting a trial (Article 114), in the
context of deciding on the necessity of interviewing a witness (Article 119) or appointing a lawyer
(Article 78b), but specific measures of legal liability for bad faith procedural behavior of the parties
are not provided. The French Code of Civil Procedure gives a better vision of some specific cases of
bad faith procedural behavior: delaying tactics and
misuse of revocation (Article 581), filing a complaint in bad faith (Articles 628, 680); with this,
not all the specific cases are covered, and the only
prescribed juridical liability for them is the imposition of fines.
Measures of Legal Liability
in Commercial Proceedings
proceedings is generally similar to that in civil proceedings, and currently the similarity is also traced
in the amount of fines imposed by court. However,
there are certain differences, most of them relate to
fighting against abuse of procedural law. In this
article, we will explore the above differences (specific features). It should also be noted that there are
significantly fewer scientific papers devoted to the
problems of legal liability in commercial proceedings, as compared to civil proceedings.
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First of all, we propose to study the question
of the effectiveness of legal liability in the form of
a fine imposed by court in compliance with Part 9
of Article 66 of the Commercial Procedure Code of
the Russian Federation1 for unjustified failure to
provide evidence demanded by court for no valid
reason. As has been already noted, the amount of
fines imposed by court is in general the same as in
civil or administrative proceedings. The recent
judicial reform did not increase the maximum
amount of fines imposed by court for organizations
in commercial proceedings, which is 100,000
rubles. In fact, it has not been adjusted for inflation
since 2008. In addition, it should not go unnoticed
that commercial proceedings in most cases are characterized by significantly larger amounts of claims
than civil proceedings. For example, in cases
where the amount of the claim is several million
rubles or more, such a fine imposed by court, even
taking into account the risk of its repeated imposition, will not always be a sufficient incentive for
the person involved in the case to act procedurally
in good faith. In this regard, our earlier proposal of
taking into account the claim amount when determining the amount of fine imposed by court in
commercial proceedings is even more relevant and
desired. In turn, it is necessary to emphasize the
ineffectiveness of fines as a measure of liability for
failure to provide evidence demanded by court, this
issue is also addressed in the legal science [4,
p. 192; 8].
As for the practice of this article application,
let us mention the following. According to the
Commercial Court of the Volga Federal District,
for the imposition of a fine under Part 9 of Article
66 of the Commercial Procedure Code of the Russian Federation, the following should be established: the fact of the person’s possession of the
evidence that is demanded from them by court; the
fact of the failure to fulfill the obligation to provide
the evidence by the person from whom the evidence is demanded, for reasons found insufficient
by the commercial court, or the failure to notify the

court about the impossibility of presenting evidence at all or within the prescribed period. 2
Failure to fulfill the obligation to provide the
evidence demanded by court can be regarded by
court as the bad faith attitude to the duties prescribed by Article 66 of the Commercial Procedure Code of the Russian Federation, resulting in
the prolongation of procedural periods of examining the case, as a manifestation of disrespect for
court orders, as obstruction to delivering justice.
For example, according to the Commercial Procedure Court of the Volga Federal District, the
disrespect for court as the grounds for imposing
the fine established by Part 5 of Article 119 of the
Commercial Procedure Code of the Russian Federation can be expressed in the failure to fulfill
the commercial court requests and rulings on disclosure of evidence, being an indicative of clear
demonstration of the contempt of court aimed at
discrediting the judicial authorities. The failure to
fulfill obligations that prevents from the normal
progressing of the process is also a form of the
disrespect for the court.3 At the same time, this
approach does not change the situation with the
inefficiency of fines.
With regard to strengthening the liability for
failure to provide evidence demanded by court, the
following can be mentioned. According to the Supreme Commercial Court of the Russian Federation, failure to provide evidence must be qualified
as a waiver of objection to the arguments and evidence of the opponent with regard to the disputed
fact, and this person may bear the risk of negative
consequences of the procedural action nonperformance. 4 Scientists adhere to a similar opinion. In particular, in opinion of I.M. Shevchenko,
if the party from whom the evidence is demanded
evades providing the evidence, this party is considered to have agreed with the circumstance referred to by the other party [10]. In addition, the
RSFSR CPC already contained Article 65, which
entitled the court to establish for any party who
2

Ruling of the Commercial Court of the Volga Federal District No. F06-6092/2016 of March 3, 2016 in case No. A5781/2014. Access from the legal reference system
‛ConsultantPlus’.
3
Ruling of the Commercial Court of the Volga Federal District No. F06-22939/2015 of April 27, 2015 in case No. A653898/2014. Access from the legal reference system
‛ConsultantPlus’.
4
Ruling of the Presidium of the Supreme Commercial Court
of the Russian Federation No. 12857/12 of October 8, 2013 in
case No. A59-841/2009. Bulletin of the Supreme Commercial
Court of the Russian Federation. 2014. No. 2.

1

Commercial Procedure Code of the Russian Federation:
Federal Law of the Russian Federation No. 95-FZ of June 24,
2002. Collection of Legislative Acts of the Russian Federation. 2002. No. 30. Art. 3012.
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possessed and did not provide the written evidence
as demanded by court, that the information contained in the evidence about the circumstances relevant to the case was admitted by the party1. Oddly enough, this provision, being in our opinion a
clear and appropriate manifestation of the adversarial principle, is at the moment implemented not
in commercial proceedings, which are known to be
more adversarial, but in civil proceedings, in the
second sentence of Part One of Article 67 of the
RF CPC which runs that if a party refuses to
present evidence, the court may proceed only from
the explanations of the other, good-faith party.
Summarizing the above, it seems logical to
accept the explanations of the Resolution of the RF
Supreme Commercial Court Plenum on the liability under Part 9 of Article 66 of the Commercial
Procedure Code of the Russian Federation. In particular, it would be logical to express the position
stating that if a person fails to fulfill the obligation
of presenting the evidence demanded by court, a
fine must be re-imposed on them, followed by the
qualification of this person’s actions as waiver of
disproving the fact which existence is indicated by
the procedural opponent with arguments and references to specific documents.
Similarly, it is somewhat surprising that
commercial proceedings do not have a rule of the
procedural liability in the form of the court’s recognition of the fact to be proven or disproved in
case the party evades participation in the examination as per Part 3 of Article 79 of the RF CPC. It
could hardly be viewed as a consequence of the specific nature of commercial proceedings, it is more of
the legislator’s technical and legal error that has not
yet been eliminated. This conclusion is also confirmed by judicial practice: after legitimization of
the possibility of analogizing not only the substantive law but also the procedural law in Part 5 of Article 3 of the Commercial Procedure Code of the
Russian Federation, the specified provision of Part 3
of Article 79 of the RF CPC started to be applied by
analogy to the commercial proceeding relations2.

The issue of ineffectiveness of liability for falsification of evidence is still quite acute at the moment.
As noted in the Ruling of the Constitutional
Court of the Russian Federation dated March 22,
2012 No. 560-O-O, introduction of the rules regulating the consideration of the evidence falsification complaint into the procedural law is aimed at
excluding the disputed evidence from the evidence
in the case. These procedural rules themselves are
a mechanism for verifying the authenticity of the
form of evidence, not its credibility.3 On the one
hand, Article 161 of the Commercial Procedure
Code of the Russian Federation is procedurally
functioning, and falsified evidence is excluded by
commercial courts from the evidence in the case.
On the other hand, Part One of Article 303 of the
Criminal Code of the Russian Federation does not
function within the framework of commercial proceedings. Therefore, according to judicial statistics,
in 2014, 55 people were convicted under Part 1 of
Article 303 of the Criminal Code of the Russian
Federation4. At the same time, if we search for
commercial judicial cases considered under Article 161 of the Commercial Procedure Code of the
Russian Federation in reference legal systems, we
can see a fairly large number of cases. At the same
time, it must be borne in mind that according to
research conducted with regard to application of
Article 161 of the Commercial Procedure Code of
the Russian Federation, more than half of complaints about the falsification of evidence are satisfied5. The results of interviewing the practicing
civil law experts show that 85% of them regularly
face the problem of falsified evidence, and most
mercial Court of the West Siberian Federal District on
15.11.2019); Ruling of the Commercial Court of the Volga
Federal District No. F06-14317/2016 of November 30, 2016
in case No. A55-12208/2015; Ruling of the Commercial Court
of the North Caucasus Federal District No. F08-9763/2018 of
December 20, 2018 in case No. A53-28905/2017. Access from
the legal reference system ‛ConsultantPlus’.
3
Ruling of the Constitutional Court of the Russian Federation
No. 560-O-O of March 22, 2012 ‛On Refusal to Accept for
Consideration the Complaint of the Open Joint-Stock Company Lizingovaya Kompaniya FKS about the Violation of Its
Constitutional Rights and Duties by Part Three of Article 65,
Article 161 and by Part Two of Article 268 of the Commercial
Procedure Code of the Russian Federation’. Access from the
legal reference system ‛ConsultantPlus’.
4
Official website of the Justice Department at the Supreme
Court of the Russian Federation. Available at: www.cdep.
ru/userimages/sudebnaya_statistika/2014/f__N__10a_2014.xls (accessed 16.03.2017).
5
Civil Proceeding: Issues of the Criminal Protection of Civil Proceeding Relations. Available at: http://www.zhurnalsudya.ru/archive/2014/11.2014/?article=1613
(accessed
16.03.2017).

1

Civil Procedure Code of the RSFSR (approved by the Supreme Court of the RSFSR on June 11, 1964) (last updated on
25.07.2002, as amended on 18.07.2003). Collection of Laws of
the RSFSR. Vol 8. P. 175.
2
See, for example: Item 2 of the Recommendations of the
Scientific-Advisory Council of the Commercial Court of the
West Siberian Federal District ‛On Issues Arising in the Application of the Legislation of the Russian Federation on
Commercial Proceedings and the Legislation on Energy
Supply’ (adopted following the meeting held on May 24,
2019) (approved at the meeting of the Presidium of the Com-
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often this problem does not imply further criminal
investigation. This problem is also addressed in the
legal literature [1, p. 54].
In its turn, Part Three of Article 226 of the
RF CPC explicitly indicates the court’s duty to
report to the inquiry bodies or the preliminary
investigation bodies on finding elements of crime
in the actions of the party, of other participants in
proceedings, of officials or other persons. On
June 1, 2016, Article 188.1 of the Commercial
Procedure Code of the Russian Federation came
into effect, but as before, it did not explicitly specify the obligation of the commercial court to report detected crimes to the authorized bodies; this
was also noted in the legal literature [12]. However, unfortunately, the introduction of this norm
did not result in positive changes in the law enforcement practice of commercial courts. They
judged that the provisions of Article 188.1 did not
authorize them to forward special court rulings to
the inquiry bodies or the investigation bodies. In
particular, according to the Ruling of the Commercial Court of the East Siberian Federal District
of April 5, 2019 No. F02-595/2019 for case No.
A33-18661/2015, ‘The argument of the cassation
appeal that the court had to deliver a special ruling to law enforcement authorities about the signs
of the forgery of the power of attorney must be
rejected as the one based on the incorrect interpretation of the procedural law norms (Part 1 of Article 188.1 of the Commercial Procedure Code of
the Russian Federation)’1. The same situation is
typical for many other commercial cases 2.
Then, Federal Law No. 374-FZ of November 12, 2019 introduced part 4 into Article 188.1
of the Commercial Procedure Code of the Russian
Federation, which finally explicitly established
the powers of the commercial court to forward a
copy of the specific court ruling to the inquiry
bodies and investigation bodies when finding
elements of crime in the actions of persons involved in the case, the same as had been implemented in Article 226 of the RF CPC long before.

However, the practice of applying this new rule
by commercial courts for the commercial proceedings has not yet been identified. The report of
the commercial court to the law enforcement authorities on evidence falsification complaints
which were proved in commercial proceedings to
be based on facts corresponds to the tasks of judicial proceedings in commercial courts listed in
Article 2 of the Commercial Procedure Code of
the Russian Federation3. We are inclined to agree
with the opinion of scientists and recognize that it
is necessary and correct to legislatively establish
the duty of the commercial court to report cases
of falsification of evidence to law enforcement
agencies.
Another important specific feature of the legal
liability institution in commercial proceedings is
the presence of the direct procedural measure
against the bad faith procedural behavior and abuse
of procedural right, which is absent in other Russian judicial proceedings. This is a well-known
rule of Part 5 of Article 159 of the Commercial
Procedure Code of the Russian Federation, according to which the commercial court can refuse to
satisfy a claim or petition if they are the consequence of the bad faith procedural behavior of a
person participating in the case. We consider this
rule to be desired and quite advantageous for several reasons:
– firstly, the very fact of its existence is a rarity for civil proceedings;
– secondly, it not only declares the liability
for bad faith procedural behavior but also partially
reveals the content of the concept of bad faith procedural behavior as the ground for the liability
measure application;
– thirdly, the measure of legal liability is specifically of a procedural nature, and we have repeatedly underlined the importance and effectiveness of this nature in the present paper.
A notable situation is described in the Decision of the Commercial Court of the Moscow District of May 30, 2019 No. F05-3614/2019 for case
No. A40-241934/2018 (although similar situations

1

Ruling of the Commercial Court of the East Siberian Federal
District No. F02-595/2019 of April 5, 2019 in case No. A3318661/2015. Available at: kad.arbitr.ru.
2
See for example: Ruling of the Court for Intellectual Rights
No.C01-925/2016 of December 15, 2016 in case No. A4523754/2015; Ruling of the Commercial Court of the North
Caucasus Federal District No. F08-4196/2016 of September 2,
2016 in case No. A32-46007/2014. Available at: kad.arbitr.ru.

3

Statement of the results of generalizing the practice of studying evidence falsification complaints and the development of
recommendations for judges concerning the application of
Article 161 of the Commercial Procedure Code of the Russian
Federation. Available at: http://www.arbitr.ru/_upimg (accessed 16.03.2017).
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are very common)1. In this case, the claim amount
was 464 million rubles. During the case consideration, ‘the defendant submitted 2 counter-claims, 7
petitions, 2 requests for accelerating the acceptance of the counter-claim, 3 appeals, 1 cassation
complaint, and 2 petitions within the decision of
the court of appeal in which the requests and arguments did not relate to the subject of the complainant’s claim, were duplicated in each document submitted by the defendant and were only
aimed at obstructing the beginning of the hearing
on the merits’. It is obvious that no measure prescribed by the current commercial proceedings
legislation would be efficient against such procedural behavior in view of such claim amount, except for the power of the court to refuse to satisfy
the relevant applications and petitions submitted
in bad faith.
Meanwhile, if we try to analyze the practice
of commercial courts in general, it will become
clear that this rule is quite often applied when the
commercial court refuses to satisfy the request for
a video-conferencing or refuses to satisfy the defendant’s request to leave the claim without consideration because of the complainant’s failure to
comply with the pre-trial procedure for dispute
settlement due to no intention of the complainant
to settle the dispute. With this, the application of
this norm in connection with the bad faith procedural behavior in most meaningful procedures –
i.e. the presentation of evidence, where such behavior is observed in almost every case – is relatively infrequent. It is difficult to find a reasonable explanation for this fact since the norm appears to be rather well formulated. Possibly, one
of the reasons for poor application of the norm of
Part 5 of Article 159 of the Commercial Procedure Code of the Russian Federation, which covers countering the abuse of procedural right, is the
position set out in Item 35 of Information Letter
of the Presidium of the Supreme Commercial
Court of the Russian Federation of August 13,
2004 No. 82 (as revised on July 01, 2014) ‘On
Some Issues of Applying the Russian Federation
Commercial Procedure Code’2. According to this

position, ‘The evidence not disclosed by the persons participating in the case before the trial but
presented at the stage of examination of evidence
must be investigated by the commercial court of
first instance regardless of the reasons for which
the order of the evidence presentation was
breached. The reasons for which the evidence was
not provided earlier may be taken into account by
the commercial court when distributing court fees
(Part 2 of Article 111 of the Commercial Procedure Code of the Russian Federation)’. This explanation given by the Supreme Commercial
Court of the Russian Federation is still applied
today3. This is hardly surprising since this Information Letter was repeatedly revised in 2011 and
2014, that is, after the introduction of Part 5 of
Article 159 of the Commercial Procedure Code of
the Russian Federation, but Item 35 remained unchanged. This is not to say that the above Item 35
of the Information Letter of the Presidium of the
Supreme Commercial Court of the Russian Federation dated August 13, 2004 No. 82 does not
account for cases of abusing the procedural right,
since it refers to Part 2 of Article 111 of the
Commercial Procedure Code of the Russian Federation, which explicitly contains different measures of legal liability for bad faith procedural behavior – imposition of the court fees on the person misusing their procedural rights. Therefore,
keeping in force the above-mentioned Item 35
contradicts the provisions of Part 5 of Article 159
of the Commercial Procedure Code of the Russian
Federation, thus cancelling it out, and creates legal uncertainty, which conditions the relatively
poor application of this part of the article. We
believe that the above Item 35 of the Information
Letter No. 82 should be cancelled.
It is also necessary to pay additional attention
to one more above mentioned measure that is
aimed at fighting against bad faith procedural behavior − in particular, the imposition of the court
fees on the person misusing their procedural rights
as per Article 111 of the Commercial Procedure
Code of the Russian Federation. In our opinion,
this measure is also appropriate and necessary in

1

2004. Bulletin of the Supreme Commercial Court of the Russian Federation. 2004. No. 10.
3
See for example: Ruling of the Commercial Court of the
Volga-Vyatka District No. F01-1156/2018 of April 13, 2018
in case No. A82-10571/2016. Available at: kad.arbitr.ru.

Ruling of the Commercial Court of the Moscow District No.
F05-3614/2019 of May 30, 2019 in case No. A40241934/2018. Available at: kad.arbitr.ru.
2
Information Letter of the Presidium of the Supreme Commercial Court of the Russian Federation No. 82 of August 13,
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some cases (which are quite frequent). For example, adjournment of hearings when a party failed
to fulfill its procedural responsibilities (for example, late submission of the claim cancellation)
results in specific additional procedure-related
expenditures of the second party, which can be
rather significant, if we speak about travelling to
another city for appearing in the proceedings. It
should be noted that civil proceedings do not include this measure of legal liability, but they include another measure, which is the recovery of
compensation for loss of time in accordance with
Article 99 of the RF CPC. We believe that these
measures are not interchangeable, but each of
them is applicable in certain situations, and therefore each of them should be extended to other
judicial civil proceedings.

dentiality. Therefore, non-compliance with these
obligations can be regarded as a violation, while
also as a violation having a procedural nature.
However, there is no direct establishment of the
parties’ obligation to maintain confidentiality and
not to use information related to the mediation
procedure and other confidential information disclosed during the mediation procedure. There are
also no penalties prescribed for violations of confidentiality obligations. Possibly, the legislator
believed that other special laws on protecting the
confidentiality of information, such as the Trade
Secret Law, automatically covered the mediation
procedure. However, it seems that at least declarative and referential rules would not be superfluous.
Secondly, it can be assumed that failure to
pay for the efforts of the mediator and the organizations working on the mediation procedure, the
party’s evasion (if it can be put so in view of the
voluntariness principle in all the stages of mediation) of participation in the procedure, nonobservance of the deadlines entail such adverse
procedural consequence as the termination of the
procedure.
Conspicuous is the fact that the good faith
principle is not established with regard to the med-

Legal Liability Measures
in the Mediation Procedure
As known, the mediation procedure is covered
by special Federal Law ‘On Alternative Procedure
of Settling Disputes Assisted by a Mediator (Mediation Procedure)’1, which in general quite clearly
defines the features and principles of the mediation
procedure, its sequence, and the legal status of its
subjects, but at the same time is not detailed
enough, as noted in the literature [19]. The analysis
of this law content shows that it does not explicitly
identify either the violations during the mediation
procedure or the measures of legal liability for
those violations. Only Article 17 of the Law,
named ‘Liability of Mediators and Organizations
Engaged in Activities Ensuring Mediation’, contains a general declaration of liability and a reference to the general provisions of civil law. With
this, we can indirectly distinguish the following
types of violations in the mediation procedure and
the liability measures.
First, the law declares the principle of confidentiality specified in Article 5, which establishes
the mediator’s obligations on maintaining confi-

iation procedure, and consequently there are no
provisions on the prohibition to misuse rights and
on liability measures against this. Mediation law
sets the good faith requirement only with respect to
the mediation agreement execution. We believe
that the principle of voluntariness should not exclude the obligation of the parties to exercise their
rights and participate in the mediation procedure in
good faith. Therefore, the absence of this principle
in the mediation procedure is the drawback of this
procedure.
If we look at the foreign experience, for example, the experience of Italy, where the mediation
procedure is known to be quite developed, you can
see a more rigorous approach to legal liability.
In particular, Legislative Decree on Mediation
No. 28 of March 4, 2010 provides for the following measures of legal liability:

1

On the Alternative Procedure of Settling Disputes Assisted
by a Mediator (Mediation Procedure): Federal Law No. 193FZ of July 27, 2010. Collection of Legislative Acts of the Russian Federation. 2010. No. 31. Art. 4162.
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– presumptions during evidence evaluation in
the course of a trial, raised by the judge against a
party who unreasonably refused to participate in
the mediation procedure (Para. 4 of Article 8);
– recovering of an additional fee from the party who unreasonably refused to participate in the
mediation procedure in the amount equal to or
comparable to the amount of the fee for consideration of the claim (Article 13);
– the imposition of legal fees and expenses for
mediation on the party who rejected the mediator’s
proposed option for resolving the conflict in the
event that the outcome of the trial by court decision is the same (Article 13 (1) [18; 23].
Another notable feature of Italian procedural
legislation is the existence of not only negative
consequences but also incentives/benefits in the
form of tax deductions for the amount of the mediator’s fee, partial compensation of the lawyer’s
fee in case of successful pacific settlement of the
conflict by mediation and others (Article 20 of the
above Legislative Decree on Mediation No. 28)
[14; 16].
On our part, we would like to note that since
the mediation procedure in Russia is not mandatory, the implementation of the above negative consequences at the legislative level can be reasonable
only in case of bad faith evasion of the mediation
procedure but not unjustified non-participation. As
for incentive measures, in our opinion, they could
be successfully implemented in Russia as a tool for
popularizing and spreading the mediation procedure.

2. It has been found that in the above countries, the law does not provide for lower court fines
for individuals, including individual entrepreneurs
or officials, as compared to legal entities. The 20times difference in the maximum amount of the
court fine imposed on citizens and legal entities in
civil proceedings in Russia is excessive and unjustified. It is proposed to significantly reduce this
difference and to legislatively add the claim
amount as one more criterion for determining the
amount of the court fine.
3. It has been justified that, contrary to the position of the Constitutional Court of the Russian
Federation, the absence of the rule about the possibility of submitting a private complaint against the
fine imposition ruling contradicts the general principles of law; and the presence of these norms in
both the Commercial Procedure Code of the Russian Federation and the RF APC demonstrates the
lack of uniformity and the breach of the legal certainty principle. It is proposed to eliminate this legal gap and introduce such a norm into the RF
CPC.
4. Forcible taking of the witness and other
persons (assisting in delivery of justice) to court is
a disputable measure of liability in civil proceedings as compared to criminal proceedings, and is
rarely used. The approach of foreign countries is
also different. In particular, in Germany, it is possible to detain a witness in a civil trial; in Switzerland or France, only fines are applied in case of the
witness’s failure to appear in civil proceedings.
5. The measures of legal liability that are directly aimed at preventing the bad faith procedural
behavior, include:
– recovering of compensation for loss of time
in accordance with Article 99 of the RF CPC;
– a fine imposed by court as per Part 3 of Article 244.22 of the RF CPC on the person conducting a case in the interests of the group of persons;
– court’s recognition of the fact for which the
examination was commissioned as being proven or
disproved in case the party evades participation in
the judicial examination;
– refusal to accept additional evidence by the
court of appeal;
– the possibility for the court to proceed
only from the explanations of one party if the

Results / Discussion
Thus, the above analysis of the legal liability
institution in civil and commercial proceedings, as
well as in the mediation procedure showed the following.
In view of the specific features of civil proceedings in Russia and the income level of the citizens, the new maximum fine imposed by court
amounting to 100,000 rubles generally complies
with the practice of some leading foreign countries
(France, Germany, Switzerland), where the maximum amount of the fine imposed by court ranges
from 1,500 euro to 5,000 francs.
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other party does not present evidence it possesses.
6. Despite the appropriateness of some of the
above-mentioned procedural measures taken separately, in general, legal liability for bad faith procedural behavior is implemented rather poorly in
civil proceedings. With this, the procedural measures are particularly more effective against bad
faith procedural behavior since other measures,
although being necessary, do not affect the outcome of the case, and therefore do not properly
prevent the violation (bad faith procedural behavior) and do not restore the infringed procedural
right of the adversely affected party.
7. It has been revealed that in other countries,
legal regulation of legal liability for bad faith behavior in civil proceedings is also not perfect and
is mainly limited to the imposition of fines. Foreign legal systems distinguish the following cases
of bad faith behavior:
– bad faith behavior of the party;
– bad faith behavior while getting financial
aid for conducting a trial, while deciding on the
necessity of interviewing a witness or appointing a
lawyer;
– delaying tactics and misuse of revocation;
– filing a complaint in bad faith, including a
cassation one.
The legal liability institution in commercial
proceedings is generally similar to that in civil proceedings, and currently the similarity is also traced
in the amount of fines imposed by court. However,
there are certain differences, including those relating to fighting against abuse of procedural law.
The legal liability institution in commercial proceedings is less explored by the legal science.
9. It has been justified that since commercial
proceedings are more adversarial and harsh and
deal with cases having usually a higher claim
amount as compared to those in civil proceedings,
− the maximum amount of court fines should be
higher, and should be more dependable on the
claim amount than in other court proceedings.
10. The arguments have been given in supporting the idea that when a person involved in the
case evades presenting evidence to the commercial
court or participating in judicial examination, this
person’s behavior is considered to be a bad faith

procedural behavior. Such behavior shall imply a
direct legitimation of the possibility to apply procedural liability measures by the court for committing the above actions, in the form of recognizing
the fact to be proven or disproved in favor of the
good faith person involved in the case, similar to
what is established by Part 1 of Article 68 and Part
3 of Article 79 of the RF CPC.
11. The measure of procedural liability prescribed by Part 5 of Article 159 of the Commercial
Procedure Code of the Russian Federation that implies the refusal of the commercial court to satisfy
a claim or petition if they are the consequence of
the bad faith procedural behavior of a person participating in the case, − is appropriate, applicable,
effective, and universal. It is proposed to implement such a measure not only in commercial but
also in other civil law proceedings.
12. It has been found that the measure provided for in Part 5 of Article 159 of the Commercial Procedure Code of the Russian Federation is
quite poorly and rarely applied with regard to late
submission of evidence and other bad faith procedural behavior in the course of proving. The paper
justifies the necessity of cancelling Item 35 of the
Information Letter of the Presidium of the Supreme Commercial Court of the Russian Federation dated August 13, 2004 No. 82 that obliges the
commercial court to accept evidence with unreasonably late submission to the commercial court
and thus contradicts the provisions of Part 5 of Article 159.
13. It has been justified that the imposition of
the court fees on the person misusing their procedural rights as per Article 111 of the Commercial
Procedure Code of the Russian Federation is also a
popular, appropriate, and effective measure of legal liability for bad faith procedural behavior in
commercial proceedings. At the same time, it is not
an equivalent substitution for the recovery of compensation for loss of time prescribed by Article 99
of the RF CPC. In this regard, it is proposed to extend each of these measures to all judicial civil
proceedings, respectively.
14. Legal liability in the mediation procedure
of Russia is characterized by almost no provisions
on liability, by complete absence of the good faith
principle of the parties’ behavior, by insufficient
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legitimation of obligations on maintaining confidentiality and the absence of at least a declaration
of liability for their violation. The only measure
of legal (procedural) liability in the mediation
procedure is the possibility of terminating the
procedure in cases of non-payment, evasion by
one of the parties or non-compliance with deadlines.
15. The analysis of foreign legislation on
mediation revealed the existence of legal liability
applied in the subsequent judicial proceedings,
namely: the presumptive evidence, the imposition
of the additional fee in the amount of the handling
fee for consideration of the claim, the imposition
of expenses for conducting the mediation procedure on the party who evaded the mediation procedure or rejected the mediator’s proposal on settling the dispute. In addition, incentive measures
are applied, such as tax deductions, compensation
for part of the lawyer’s fee, and others. These
measures could be borrowed, but with allowances
made for the optionality of the mediation procedure in Russia, and only in relation to the bad
faith behavior of the party to the mediation procedure.
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