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ON LEGAL DEFECTS AND LEGAL DEFECTOLOGY
I. P. Kozhokar
Institute of State and Law of the Russian Academy of Sciences
10, Znamenka st., Moscow, 119019, Russia
ORCID: 0000-0002-5186-5413
ReseacherID: S-4500-2018
E-mail: 89272234877@mail.ru
Re c e i ve d 01. 04. 2018

Introduction: this paper deals with defects in the regulatory part of the legal regulation
mechanism as deficiencies in regulatory and legal matter. Commitment to high quality of legal
norms and regulatory acts is a prerequisite for the effectiveness of law and the main requirement to lawmaking. Creating legal uncertainty and being a fertile field for the emergence of
many negative legal phenomena, regulatory defects should become an independent subject matter of a new scientific area of legal defectology. Purpose: to formulate the concept ‘regulatory
legal defect’ taking into account the complexity of defectiveness as a legal phenomenon and its
relationship with many other legal categories; to justify the importance of its independent research within the theory of law. Methods: the research is based on the general scientific dialectic approach to cognition of legal defects, which allows for considering this phenomenon in its
formation and development as well as in conjunction with related phenomena; other methods
applied in course of research include methods of formal logic and specific scientific methods of
studying legal reality (formal dogmatic, hermeneutical approach, legal modeling). Results: understanding of regulatory legal defects is in dialectical unity with the concepts ‘quality of law’
and ‘effectiveness of law’. A regulatory legal flaw can be recognized as a defect when it violates
the quality standard of law and adversely affects the performance of a legal regulator. Conclusions: the effectiveness of law is influenced by both non-legal factors (political, managerial, financial, social, psychological, ideological) and some legal deficiencies related to defects (restrictions, obstacles, administrative barriers, legislative imbalance, neutralization of law). Regulatory legal defects, mutually determined and interacting with other legal flaws, have their
own content and their own conceptual line, reflecting certain shortcomings of the content, form
and structure of legal rules and regulatory legal acts.
Keywords: legal defects; regulatory legal flaw; quality of law; effectiveness of law;
legal defectology; legal obstacles; legal restrictions; administrative barriers;
legislative imbalance; neutralization of law
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О ПРАВОВЫХ ДЕФЕКТАХ И ПРАВОВОЙ ДЕФЕКТОЛОГИИ
И. П. Кожокарь
Кандидат юридических наук, доцент,
старший научный сотрудник
Институт государства и права РАН
119019, Россия, г. Москва, ул. Знаменка, 10
ORCID: 0000-0002-5186-5413
ReseacherID: S-4500-2018
E-mail: 89272234877@mail.ru
П ос тупил а в ре дакцию 19. 04. 2018

Введение: статья посвящена дефектам нормативной части механизма правового
регулирования как недостаткам нормативно-правовой материи. Стремление к высокому
качеству правовых норм и нормативно-правовых актов является обязательным условием эффективности права и главным требованием к правотворческой работе. Порождая
правовую неопределенность и являясь благодатной почвой для возникновения множества
негативных правовых явлений, нормативные дефекты должны стать самостоятельным предметом изучения нового научного направления правовой дефектологии. Цель:
сформулировать понятие дефекта нормативно-правового регулирования с учетом
сложности самого правового явления дефектности и его взаимосвязи с множеством
других правовых категорий, а также обосновать важность его самостоятельного исследования в рамках теории права. Методы: использован общенаучный диалектический
подход к познанию правовых дефектов, позволивший рассмотреть это явление в становлении и развитии, а также во взаимосвязи со смежными явлениями; методы формальной логики; частнонаучные методы изучения правовой действительности (формальнодогматический, герменевтический, метод правового моделирования). Результаты: понимание дефектов нормативно-правового регулирования находится в диалектическом
единстве с понятиями «качество права» и «эффективность права». Нормативноправовой недостаток может быть признан дефектом тогда, когда он нарушает стандарт качества права и негативно сказывается на результативности правового регулятора. Выводы: на эффективность действия права влияют как неюридические факторы
(политические, организационные, финансовые, социальные, психологические, идеологические), так и некоторые смежные с дефектами иные правовые недостатки (ограничения,
препятствия, административные барьеры, законодательный дисбаланс, нейтрализация
права). Нормативно-правовые дефекты, взаимно обусловливаясь и взаимодействуя
с другими правовыми недостатками, имеют собственное содержание и свой понятийный ряд, отражающие отдельные недостатки содержания, формы и структуры правовых норм и нормативных правовых актов.
Ключевые слова: правовые дефекты; дефект нормативно-правового регулирования;
качество право; эффективность права; правовая дефектология; юридические препятствия;
правовые ограничения; административные барьеры; законодательный дисбаланс; нейтрализация права

tion, defects in judicial acts, defects in legal documents, defects in legal facts, defects in legal
awareness, defects in legal ideology, defects in
legal socialization, etc. Additionally, in many legal
scientific sources, the term “defect” has a number
of synonyms: flaws, omissions, drawbacks, imperfections of law or legislation, etc.

Introduction
The term “defect” in legal literature is used in
various phrases: defects of law, defects in law, legal defects, defects in the system of law, defects in
legislation, defects in law-making, defects in legal
rules, defects in legal acts, defects in law regula559
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Deep branch studies of legal defects raise the
question of the need to bring these studies to a
“common denominator”, that is the need to develop a single unified theoretical and legal doctrine on
the defects and to justify the existence of an independent branch of legal theory – legal defectology.
It is quite rightly noted that “despite the fact that
practically every legal scholar addresses, in this or
that scope, to scientific topics of legal defectology,
what legal studies lack is not only unity of views
on how to name the category of “defect” in law but
also a single concept of understanding its legal
content is not yet developed” [87, p. 19].
Great difficulties in defining legal defects as a
subject matter of legal defectology are caused not
only by the search and formulation of its features,
but also by the absence of a strict correlation of the
“defect” with other related theoretical and legal
categories. In particular, the defect is often characterized in one categorical and conceptual line with
legal obstacles, imbalance (lack of balance) of legislation, neutralization of law and other phenomena
that adversely affect the effectiveness of legal regulation.
Formation of theoretical understanding of the
concept, features and place of legal defects in the
conceptual system of the law theory should be the
first steps in development of legal defectology as a
research area.

the defects of the constitutional and legal regula-

Doctrinal Approaches to Defining “Defect”

hardly applicable in addressing the issue what can

tion of electoral relations, supposes that, in a broad
interpretation, a defect in law is a certain state of
legal rules which in the course of their use in practice allows for violating the optimal balance of the
state and (or) society interests. At the same time, as
the author believes, the more scientifically productive is the narrow understanding of the discussed
category where a legal defect is a low quality of
legal regulation, which makes it difficult to apply
relevant legal rules, generating negative political
and socio-economic phenomena, and violating personal, public and state interests [89, pp. 8–9].
Obviously, such a broad understanding of the
legal regulation defects hides a certain difficulty
associated with seeking this optimal balance of
interests mentioned by the author. However, the
narrow approach to definition has some flaws. For
example, indication in the definition of low quality
of legal regulation seems amorphous. Low, high,
medium – all these characteristics have no distinct
boundaries. In addition, some defects in the mechanism of legal regulation are so significant that
they completely nullify the regulatory effect of law
and sometimes have only an adverse effect. In our
opinion, such characteristic as “low quality” does
not allow one to fully uncover the essence of the
phenomenon of defect in legal regulation, it is
be recognized a defect and what cannot.

The content of the “legal defect” concept is
distinguished by a wide doctrinal variety. Most
often, special literature on legal defects deals with
narrow and broad approaches. Proponents of the
broad approach to defects try to cover with this
term any flaws of all legal phenomena. For example, M.D. Khayretdinova understands defects “in a
general form” as “all the negative (adverse) aspects
of being of the subject matter” [84, p. 8].
Proponents of the narrow approach, as a rule,
are inclined to look at the defects in regulatory part
of the society legal system.
However, there are more unconventional ap-

In the study of legal defects, the diversity and
heterogeneity of legal phenomena should be considered. Certainly, it is theoretically possible to
combine all the legal imperfections within the category of legal defect. However, in our opinion, this
is unproductive, primarily because the different
nature of legal phenomena determines different
nature and reasons for their imperfections and,
what is most important, the different ways of preventing and eliminating them. For example, the
mechanism for countering defects of legal facts
[51] is fundamentally different from overcoming

proaches. For example, S.I. Tsybuliak, analyzing

defects in legal rules. The causes of defects
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in judicial acts1 are different from those in regula-

phase to law enforcement. Right in this meaning,

tory acts, which predetermines various methods
and consequences of their elimination. The same

defects in law are understood as “deficiencies in
the legal form and content of existing law, regula-

way as the defect in the procedure for the adoption
of a legal act [4, pp. 12-14; 5, pp. 81–92] differs

tory legal acts and other legal documents, legal
facts and legal relations that impede implementa-

from the defect of the text of the act itself. A defect
of a civil contract as a legal document [72] is not

tion and application of legal rules and achievement
of legal regulation objectives” [73, pp. 36–39].

identical to a defect in civil law. A defect of legal
awareness is not in the same row with collisions or

One should bear in mind that the legal regulation itself may differ not only by phases, but also

gaps in the system of legal rules. It should also be
noted that a defect of a legal fact (or set of facts) is

by elements (legal proposition – legal relationship
– legal facts – acts of law enforcement), subjects

expressed in a defect of factual background, its
contradiction with the existing regulatory model,

(individual and collective) and type (imperative
and optional).

however the regulatory model of a legal fact itself
may be defective [8, pp. 7–13].

At the same time, the defect of different
sides of legal regulation separately is characterized

The danger of an extremely broad approach
lies in the fact that understanding of a defect as any

by presence of a negative effect of varying degrees

deficiency in any legal phenomenon and relation-

forts of legal scholars should be focused on the

ship settled by law leads to a situation when the
defect covers any deviation from the requirements

most significant defects in law. These include

of the law: from accidental mistakes and legal offense to civil torts and grave crimes. Under such

of laws and the effectiveness of the legal regulato-

approach, each violation of regulatory requirements leads to qualifying it as an error, which is of

It should be emphasized that the majority of

of manifestation and area of distribution. The ef-

regulatory flaws that significantly affect the quality
ry mechanism in general.
researchers of defects in law tend to understand

no scientific value or necessity, since for most legal deviations scientific explanations and theories

defects in its narrow meaning through studying the

(legal liability, tort law, invalidity of transactions,
etc.) already exist. For example, in our opinion, it

legal rules and their systems.

defectiveness of one legal phenomenon, most often
For example, O. E. Kutafin understood the

is unreasonable to qualify signing of contract by an
unauthorized person as the defect of transaction

defects of constitutional law as certain deficiencies
of constitutional legal rules [48, pp. 610–622], ap-

[69, pp. 145-151]. This circumstance is a condition
for invalidity of transaction on the appropriate ba-

parently, focusing on a narrow understanding of

sis provided by law.
However, in conceptual and methodological

them. N. I. Khludeneva studying the defects of en-

terms, one can raise the issue of a defect in the mechanism of legal regulation [44, pp. 298–303] to

meaning these are “imperfections (flaws) of envi-

show the dynamics, “deployment”, dialectic of a
legal defect, for example, from the lawmaking

M.A. Zhiltsov, studying the defects of labor

vironmental law concluded that in the narrow
ronmental law” [86, p. 90].
law, wrote that defects are “flaws, contradictions,
imperfections of labor law legal rules and labor
legal structures that lead to law enforcement prob-

1

See, for example: Definition of the Supreme Court of the
Russian Federation of 25.10.2016 in case No. 307-ES1520130, А56-33986 / 2013: “The correction of misplaces and
misprints in a judicial act is aimed at eliminating random,
obvious, not requiring any revision of the judicial act defects
that are present in its text, which, by virtue of Part 3 of Article
179 of the APC of the RF, do not lead to any change in the
essence of the adopted judicial act.”

lems, violation of labor rights and legal interests of
labor subjects and other directly related relations”
[30, p. 57]. Since M. A. Zhiltsov is one of the
well-known experts in the field of branch legal
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defectology, we will analyze his definition in a
more detailed way.
First of all, it is necessary to determine the
generic attribute of defect. Taking into account the
general scientific meaning of the term “defect” the
term “flaw” should be chosen as such an attribute.
This term, primarily, covers all types of defects
(contradictions, uncertainties, gaps, etc.), and secondly, is the most frequently used in legal studies
among its synonyms (imperfection, shortcoming,
deviation, omission, etc.).
Additionally, the achievement of M.A. Zhiltsov in scientific knowledge of legal defects is that
he introduced their “target” attribute that is the focus on violation of rights and legitimate interests of
citizens, initiation of law-enforcement problems.
Indeed, not every shortcoming of legal regulation
leads to such consequences.
For example, Russian legislation, unfortunately, knows numerous linguistic errors (grammatical,
punctuation, stylistic) though not all of them lead
to infringement of rights or interests of citizens.
Part 7 of Article 7 of the Federal Law "On the Free
Port of Vladivostok"2 states: "The meeting of the
Supervisory Board of the Free Port of Vladivostok
is chaired by its Chairman, and in his absence by
the Deputy Chairman of the Supervisory Board of
the Free Port of Vladivostok.". In the selected
fragment (in its Russian-language version), a
“dash” as an obligatory punctuation mark is missing. Of course, such infringement of the Russian
language rules does not make it well to a regulatory act, however civil rights, liberties and public
interests of subjects of law are not violated. Such
defects are prevented by linguistic support of lawdrafting activities [98]. The same way as “information redundancy” [9, pp. 48–57; 47]3 of a regulatory act, though complicating its comprehension,
does not violate anyone’s rights.
However, it is also not quite justified to limit
the adverse impact of legal defects to the area of

the human right violation. Defects of legal rules in
general hinder the effective legal regulation of social relations.
This characteristic of legal defects is extremely important: any deficiency in the legal rule (legal
act), which reduces the effectiveness of legal regulation or generally interferes with legal regulation
must be qualified as a legal defect. Therefore, we
consider it inappropriate from a conceptual point
of view to bring the concepts of a defect out of
bounds, for example, gaps in law, collisions in law,
etc. [46, pp. 22-28; 67, p. 66].
It should be noted here that the sign of an adverse result of legal defect can not be defined in a
too abstract way. In particular, M.S, Matejkovic
states that “a defect in law is such a condition of
law when regulation of social relations violates the
optimal balance of interests of society and state”
[50, p. 15]. E.I. Kislichenko, who believes that a
legislation defect violates the balance of interests
of the state, society and citizens, impairs public
and private interests and rights, causes negative
phenomena in politics, economy and social relations, develops this concept [42, p. 7]. The problem
with such definitions of defects is that disruptions
in social balance and other adverse phenomena
may be caused by such deficiencies that are not
legal defects. For example, there are organizational, financial problems in providing support for a
regulatory act operation, leading to adverse consequences and violations of the rights of citizens, but
such defects do not make the act itself defective.
It is also important to note that regulatory legal defects must cover not only the legal rules but
also regulatory legal acts: both belong to regulatory part of legal mechanism, however, their defects
are not identical. It is not quite reasonable to define
regulatory legal defects as “flaws in law” [70,
pp. 10–13] due to the lack of common understand-

2

Federal Law No. 212-FZ “On the Free Port of Vladivostok”
of July 13, 2015 (as amended on July 03, 2017). Collection of
Legislative Acts of the Russian Federation. 2015. No. 29. Part
1. Art. 4338.
3
The term was introduced by Y. Kudryavtsev.

ing of the term “legislation” (both in narrow
and broad meanings in different branches of law)
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as well as due to neglecting the flaws of legal rules

to the fundamental categories of dialectics and phi-

themselves in this approach, since legislation is a
combination of legal acts.

losophy in general: content, form, structure, relations.

At the same time, regulatory defects in law
should not be limited by the drawbacks of static

The content of statutory regulation is the entire set of components, and the form has an exter-

rules and acts. Their defectiveness manifests itself
in dynamics, in relations and interactions which

nal and internal side. The internal side of the form

inherently entails the issue of defects in a systematic legal context.

legal act. The external form is responsible for the

N.A. Vlasenko, who was one of the first to
start developing this concept in the theory of law,

ample, such a regulatory defect as excessive dupli-

made a great contribution to understanding of defects. Under defects of legal system, he under-

the external form) of the act. Unreasonable in-

is the structure of a legal rule and of a regulatory
“external design” of the content of thing. For excation leads to an increase in the volume (part of
crease in the volume of regulatory body in general,

stands infringements, deformations of the logical
and structural organization and development of the

which does not allow one to understand, let alone

legal system, including also its representation in
the form of regulatory acts. N.A. Vlasenko subs-

read, texts of officially published acts, testifies to

tantiated allocation of the following types: antino-

However, from philosophical position, both

mies (contradictions) in law; excessive duplication
of legal regulations; gaps in law; irrational location

content and form are the two abstractions that exist

of rules; defects of legal structures, etc. [19, p. 22].
Specific legal rules may be qualitative in con-

elements is not yet a content; the elements must be

tent and appearance, however, their defectiveness,
for example, collisionability, duplication, and other

quired interrelationships which are provided by

shortcomings can be manifested only in the
process of interaction.

ture, as an internal form of phenomenon allows

For example, Article 1 of the draft law “On
Attracting Investments Using Investment Plat-

other and interact in a certain order. Flaws can af-

defects in the regulatory form.

only in unity and interaction. A set of detached
arranged in a certain way and must enter into resuch philosophical category as a structure. Strucelements of the content to communicate with each
fect both the content and external form, and also

forms” establishes that “the law regulates relations
on attracting investments by legal entities or indi-

the structure (relations) of regulatory phenomena.

vidual entrepreneurs through investment platforms,
and also defines the legal basis for the activity of

Specific Features of Legal Defects
Analysis of the stated doctrinal ideas to the

investment platforms operators on arrangement of
attracting investments from participants of invest-

concept of legal defects allows us to systematize

ment platforms”. And Article 2 defines the providers of investment platforms as “commercial legal

A generic feature of rule-making defects is the

their specific features.
concept of deficiency as a deviation from the due.
Defect is the opposite to the normal. A norm is a

entities and individual entrepreneurs”. Both statutory provisions in statics are impeccable, however

standard, a reference which is taken as the initial
compulsory for comparison of homogeneous phe-

their systemic interaction reveals obvious inconsistency in content. Many regulatory legal defects may

nomena and objects with it. Identification of a legal defect is possible only if the reference model,

occur only at the level of intra-industry and crossindustry relations of legal rules and regulations.

which it will be compared with, is known . In our
opinion, the law should raise the issue of develop-

In order to eliminate this inconsistency in definition of defects in law, it is necessary to appeal
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ment of a regulatory quality standard. Only if we

Availability of high-quality regulations also

understand the latter we are able to qualify a defect
in law. As it is quite righty noted, “quality and

determines the reputation of the state as governed
by the rule of law, democratic and social.

quantity of laws is a common problem in many
countries since changes in rules cause costs for

G.A. Hajiyev stated the necessity to develop
such a category as “quality of law”, pointing out
that “only in decisions of the Constitutional Court
of Russia one can meet provisions that taken together as integration can form an idea of content of
this concept” [21, pp. 16-28]. However, only the
theory of law is capable of formulating this concept in a systematic way, certainly, taking into account the legal positions of the Constitutional
Court of the Russian Federation. Currently, the
theory of law has developed a wide variety of ideas
about the quality of laws and its characteristics
(properties).
N. I. Klein believes that the quality of legislation is characterized by two features: “firstly,
provisions of laws must be formulated very clearly; secondly, the legislative act must be logically
connected with other regulatory acts among which
it will operate” [43, p. 7].
Y.A. Tikhomirov identifies the following
criteria for the quality of laws: an adequate representation of social needs, correct choice of the act
form, solving a social problem by the law, estimation of consequences of its adoption [77, pp. 3–9].
Social, political and legal parameters of the law
quality are proposed.
The special literature also identifies three
groups of features of a high-quality law: “attributebased or formal, substantive, referring to social
values or social adequacy properties”, and under
the quality of the law it is proposed to understand
“a set of essential attributes (properties) inherent in
law and legal acts, as well as reflecting adequacy
of means and mechanisms for regulating social
needs proposed by law”[20]. As we can see, not all
of these features are reflected in the concept proposed by the scholar.
Other groups of attributes of a high-quality
law are also mentioned in the literature: “1) technical and legal criteria (in particular, compliance
with legislative procedure standards); 2) political criteria (compliance with the state interests,

people” [96].
It should be noted that the term “quality of
the law” as well as the “defect of the law” is often
applied as commonly used, without proper theoretical substantiation and filling [24, pp. 243–244; 28,
pp. 19–23; 80, pp. 171–174; 82, pp. 88–97]. In law
and economic practice, there is a concept of “quality standard” – “the state standard, sanitary norms
and rules, building norms and rules and other documents that in accordance with the law establish
mandatory requirements for the quality of goods
(works, services)”4.
In our opinion, there has been a longstanding need for a doctrinal development of the
concept of “quality standard of regulatory material” as a set of mandatory requirements to the quality of legal rules and regulatory acts. We deliberately do not use the category of quality standard of
law because of the ambiguity of law definition in
various types of legal consciousness.
At present, understanding of the law (draft
law, normative act, rule of law) quality does not
have a clear theoretical framework, this concept is
not used in legislation, and there are no regulatory
requirements for the regulative and legal material
itself.
At the same time, it is the quality of a law
that determines its reputation and respect and enhances its regulatory status, and also brings stability to social and economic relations, accelerates the
rate of social development, scientific and technological progress. High quality of law ensures its
long-lasting effect, eliminates constant need for
revision and corrections and removes as much as
possible the need to adopt a new regulatory act.
Therefore, poor quality of law is unprofitable neither to its addressees, as its “consumers”, nor directly to legislators as its “suppliers”.
4

Available at: https://glossary_of_director.academic.ru.
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state regime, etc.); 3) economic criteria (law resource availability, priority of costs for implementation, etc.); 4) management criteria (methods of
implementing the law, compliance with the rules of
governance, corruption, etc.); 5) social criteria (the
degree of conformity of the existing social relations and the legal rules to regulate them, etc.) ”
[88, pp. 193–196].
Law quality parameters may also be grouped
according to another principle: “properties that
represent the essence of law as a phenomenon (supremacy, normativity, justice, formality, etc.);
properties reflecting the degree of perfection of
law (its compliance with real social relations, morality, resource availability, compliance with upper-level laws, etc.); properties reflecting the results of its implementation (reality, stability, dynamics)” [61, p. 149].
Functional approach to the quality of law justified in the literature determines the proper quality
through performance of certain functions by the
law. For example, the legal quality of constitutions
(charters) of the subjects of the Russian Federation
is proposed to be viewed through a lens of functions performed by these acts [85, p. 8].
A staged concept of a high-quality law as the
one having passed a certain sequence of stages and
actions to create a draft law can be also found in
the literature [18, pp. 106-109].
Sometimes a high-quality law is understood
very generally, for example, as the one corresponding to the concept of protecting human rights and
liberties [57, pp. 59–67], or having a set of properties that characterize the law “as a regulator of social relations” [22, p. 6].
High-quality law can be also determined
through the opposite using definition list of flaws
of regulatory acts, which are expressed in: “1) inadequate reflection in law of the processes occurring in the society; 2) insufficiently accurate projection of these processes to the future, inaccurate
forecasting of possible ways for development of
society resulting in probable erroneous selection of
directions for the future development and political
and legal transformation; 3) lack of systematic legislation, violation of internal consistency prin-

ciples, contradictions, emerged gaps and conflicts;
4) concentration on narrow subjects; 5) declarative
nature of many laws; 6) presence of legal and linguistic errors in laws; 7) non-compliance with the
requirements of the legislative technique ”[75, pp.
209-212]. However, the shortage of the listed definitions is well known: they may not take into account any other mandatory elements that are not
included in the list.
Attention should be paid to the few works
specifically focused on the issues of law quality.
S. V. Polenina, the author of the first general
theoretic monograph on the quality of laws in our
country, believes that the quality of a law is directly related to its ability to correspond to the demands of society by adjusting social relations accordingly with the desired goals [60].
V. V. Ignatenko, the author of monograph and
thesis on the quality of administrative tort law, believes that the quality of laws is a phased (staged)
category and should encompass the scientific
knowledge of social processes that require legal
regulation, generation of legislative strategy and
development of specific legal acts [37, pp. 20–21;
38, p. 14].
An important contribution of V. V. Ignatenko
to the formation of the theory of legal quality of
laws is that he suggested systematization of qualitative properties of law, where the latter are divided
into three groups: the property of legislative legality covering the competence, substantive legal and
procedural elements, legal tooling properties including completeness, consistency, accuracy, technical legal properties relating to the structure, logical and linguistic means of law [38, p. 16].
It should be noted that many authors [3; 36;
40, p. 7; 71, p. 11] qualify the breach of the procedure for the adoption of legal acts (by subject and
by procedure) as legal defects. However, if a rule
of law or a regulatory legal act is adopted by an
unauthorized person or in breach of the procedure,
then, in our opinion, they cannot be deemed as defective. To pose the issue of defectiveness of the
act itself it must first be checked for compliance
with the formal characteristics of regulatory act.
Procedural legal defects, of course, are included
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in the subject of legal defectology but they are not

cal: it is difficult to assess whether the properties

direct regulatory legal defects.
In the theory of law [62, p. 233], a legal act is

of the regulatory act are manifested “with optimal
intensity” or not.

understood as a written document adopted by the
expert authority in accordance with a clearly de-

The author of another thesis dedicated to the
technical and legal quality of laws of constituent

fined procedure, having an official nature and
binding force, containing legal rules and focused

entities of the Russian Federation defines such
quality as “a stable set of legal properties of the

on regulating public relations. With this, an act
adopted by any incapable body or in breach of the

form of this regulatory legal act characterizing the
degree of their compliance with the rules and tech-

procedure cannot be recognized a legal act at all.
If, for example, the Moscow City Duma adopts the

niques: legislative techniques” [41, p. 7]. Obviously, such a definition of the law quality cannot be

Constitution of the Russian Federation this act is
unlikely to be qualified as defective, it will not be

considered specific and exact.
In Russia, there are many regulatory quality

recognized as a regulatory act in principle.
It should also be mentioned that the substan-

standards for a variety of goods, works, and services. From regulatory documents we can find out

tive legal element attributed by V.V. Ignatenko to
the qualitative property of legislative legality coin-

what color, size and density should be apples, apricots, grapes, as well as characteristics of their un-

cides to a greater extent with the completeness and

acceptable, serious or minor defects. There are

accuracy of law, which, in his terminology, constitutes a legal tool property of the law quality.

quality standards for educational, medical, statelevel, city-level and other services. At the same

E.V. Syrykh, who wrote a thesis on the quality of law, introduced the concept of a “proper-

time, there are no mandatory quality requirements
to law-making activity and the products of this ac-

quality law”, which she understood as “a law that
has the entire set of properties inherent in it as a

tivity – legal rules and regulatory legal acts.
The quality standard of regulatory material

source of law, as well as having an optimal intensity of manifestation of such properties (criteria) as

should be represented by a set of requirements that
a law-making body must follow when creating le-

standardization, completeness, specificity, systematic arrangement, legal correctness of non-

gal rules and regulatory acts. As well as we are
aware of the quality of apples, we should be aware

regulatory elements of law, clarity, briefness (verbal compactness), social conditionality and ade-

of the obligatory conditions of content (composition), form and structural interrelationships of the

quacy of legal regulation method of social reality”[74, p. 10].

elements of legal regulation. Absence of such requirements impedes qualification of legal defects.

First of all, we want to note that the author
used the term “law” in its narrow meaning as an

As shown above, there are some scientific ideas
about mandatory requirements to the quality of

act of supreme legal force, and many quality criteria in her research are associated with this circums-

law; however, they differ in considerable diversity
not only in definition of the quality concept itself

tance (for example, adopted by legislative body or
public during referendum, competence of the legis-

but also in its element-wise filling and in the
groupings of quality requirements.

lative body was observed). We believe that in the
theory of law the term “quality” should be ex-

It is definitely important to develop a scientific theory of the law quality as a part of a general

tended to all regulatory material.
The law quality criterion proposed E.V. Sy-

theory of law, which, as we see, has not yet
been created in conceptual form. At the same

rykh as “having the optimal intensity of the properties manifestation”, in our opinion, is too theoreti-

time, we believe that the theory of regulatory material
quality
stands
out
from
legal
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defectology as the study of legal deficiencies and

tions of content elements) of the legal rules and

counteraction measures to them just as the creation
of product quality standards differs from methods

legal acts.

of identifying and eliminating product flaws.

fectology should also be flaws that are in the polit-

In our opinion, the subject matter of legal de-

In this regard, when defining regulatory de-

ical and law axiological plane, concerning not only

fects to identify a generic attribute we will get li-

the content, external form or structure of legal

mited to pointing out a flaw as non-conformity

rules and legal acts, but also their social and legal

with the quality standard of legal rules and regula-

value. In foreign literature, such defects are called

tory acts.

institutional [100].

For the purposes of this article, a number of

In the literature, it was suggested that such

quality indicators for regulatory material can be

defects have an “indirect relation” to legal studies

distinguished. Firstly, the adequacy of positive law

since the origins are not in the legal field but in

to the values and regulatory expectations of society

illiterate decisions of politicians and public offi-

in a certain period. Secondly, the clarity (unders-

cials [25, pp. 317–326; 81, p. 59]. However, in

tandability) of the content of legal regulations en-

our opinion, lawyers (from scholars to executors

suring the correct representation of their meaning

of law) should participate in formation of legal

in the mind of the addressee. Thirdly, the com-

policy and share responsibility for it, therefore not

pliance with logical (consistency and certainty) and

only technically legal but also political and legal

linguistic rules for writing regulatory texts. Just as

defects should be the subject of legal science.

when discussing the quality of any product, high

These defects are errors of law formation [52, pp.

quality of law can only be achieved with the high

13-24], breach of legal planning strategy, they

quality of all its characteristics. Breach of the spe-

indicate incorrect definition of the scope of rela-

cified requirements to the quality of law leads to

tions that require legal regulation in a specific

corresponding defects in the legal regulation: axio-

period of time.

logical, substantive (semantic) and legal operational.

In this context, we should talk about axiologi-

Further, we will refer to the specific features

cal (value-based) defects of law which signal about

of defects in the legal regulation.

breaching the criteria of significance, effective-

Firstly, as stated above, legal rule-making de-

ness, importance, timeliness of legal rules and le-

ficiencies relate to two phenomena: legal rules, as

gal acts. Elements of legal regulation can be per-

well as legal acts containing those.

fect in content, form and structure but not de-

Secondly, in many scientific sources, regula-

manded by society, i.e. society, already or in gen-

tory defects are considered as shortcomings in the

eral, does not feel any interest or need for them.

content and form of legal rules and (or) regulatory

The law free of defects is only that which meets

acts. Legal defects also distinguish semantic and

the value expectations of society.

technical aspects. For example, analyzing the La-

The law must adequately and timely reflect an

bor Code of the Russian Federation S.Yu. Golovi-

objective social need, correlate with the needs and

na sees the shortcomings of “both a substantive

interests of society. Axiological legal defects indi-

nature and of technical property” [23, p. 23].

cate a lack of consistency between social needs

Taking into account the philosophical ideas

and their legal appearance (form), between

about the relations between content and form it

addressing the crucial social tasks and the estab-

should be noted that the regulatory and legal short-

lished legal rules (regulatory acts), between

comings refer to the content, external form and

social

structure (as intra-industry and cross-industry rela-

Defect-free law should promote socially demanded
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(legitimate) behavior, ensure the maximum possi-

which it relates, the provisions of the Constitution

ble conflict-free interaction between individuals

of the Russian Federation, federal constitutional

and social groups, and guarantee a fair distribution

laws and the system-forming laws of the Russian

of public goods.

Federation, which this draft law is intended to im-

Identification of axiological deficiencies of

plement, as well as the significance that the draft

law is of great importance for definition and classi-

law will have for the law system; 3) a general de-

fication of legal defects.

scription and assessment of the status of legal regu-

Lawmaking has two sides: a reflection of so-

lation of relevant public relations with the applica-

cial and legal needs and their legal and regulatory

tion of the analysis of the regulatory legal acts of

formalization. Therefore, there is a widespread

the Russian Federation in force in this field, the

doctrinal desire to divide lawmaking defects into

Treaty on the Eurasian Economic Union and other

social and political and purely legal (technically

international treaties of the Russian Federation. At

legal) [53, pp. 5–13]. In this regard, most legal

the same time, gaps and contradictions in the cur-

classifications of defects are based on flaws in le-

rent legislation, existence of obsolete legal rules,

gal techniques (gaps, duplication, redundancy, con-

actually invalidated, as well as ineffective provi-

tradictions, violation of language rules, style, etc.).

sions that do not have the proper implementation

However, legal rules, impeccable in terms of legal

mechanism, rational and most effective ways to

technique but not solving state-level tasks are

eliminate the existing shortcomings of legal regula-

meaningless in regulation of public relations. As

tion shall be specified. General characteristics of

correctly noted by Y.A. Tikhomirov, “if the text of

the legal regulation condition should also contain

law is well written though it does not help to solve

an analysis of relevant Russian and foreign law

the problem of settling specific public relations this

enforcement practices, as well as the results of sta-

regulation will remain a monument of law only on

tistical, sociological and political research; 4) so-

paper and its effect will be almost imperceptible”

cial and economic, political, legal and other conse-

[78, pp. 455–458]. The legislative process should

quences of implementing the future law; 5) infor-

always begin with formulation of the social task

mation on the compliance of the draft law with the

that the law would solve [97].

provisions of the Treaty on the Eurasian Economic

We can find independent legal significance of

Union, as well as with the provisions of other in-

the law concept in regulatory documents. For ex-

ternational treaties of the Russian Federation.

ample, the Government of the Russian Federation

The concept of the draft law is primarily responsible for the formation of its subject, goal, and
the apparatus of categories and concepts; this is the
fundamental basis of the rule-making work. Errors
in the concept of law can not be subsequently adjusted at the levels of the specific content, form or
structure of a regulatory act. At the same time,
along with the concept of the draft law, the Government of the Russian Federation distinguishes
the draft terms of reference for the development of
the draft law as a written document (see p. 4 of the
Resolution).
Thus, we can see that regulatory defects can
be viewed in a broad and narrow meaning:
as covering legal-conceptual and legal-technique

approved the Basic Requirements for the Concept
and Development of Draft Federal Laws 5where in
Paragraph 3, it is stipulated that the “concept of a
draft law” should define: 1) the main idea, goals
and subject of legal regulation, the circle of persons covered by the draft law, their new rights and
obligations including previously existing ones; 2)
the place of the future law in the system of current
legislation indicating the branch of legislation to
5

Resolution of the Government of the Russian Federation No.
576 “On the Approval of Basic Requirements for the Concept
and Development of Draft Federal Laws” of August 2, 2001
(as amended on March 13, 2015). Collection of Legislative
Acts of the Russian Federation. 2001. No. 32. Art. 3335.
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deficiencies (broad approach), and representing

to the ratio of negative and positive consequences

only the latter (narrow approach). However, the

of its effects, including unexpected ones. The legal

removal of conceptual and legal defects out of the

rule may be ineffective highly efficient (useful) if

subject matter of legal studies is unreasonable

its effect creates an unexpected positive side result.

since this will greatly impair legal defectology and

Reduced usefulness of the legal rule may indicate

impede the creation of an effective mechanism for

the need to change it, to set new goals or to choose

struggling with the gal defects. It is known that

other methods and techniques for implementation

respect for the law is not primarily caused by its

in relation with the new conditions of the life of

legal and technical perfection but by its social ap-

society. An interesting illustration of relationship

proval and acceptance, value and significance for

between the usefulness (efficiency) and effective-

human life.

ness of law is given by the authors of the above

In this regard, the discussed feature of legal

mentioned monograph on the effectiveness of legal

regulatory defects should be formulated as a “lack

rules [92, pp. 60–61]. The purpose of establishing

of social significance, content, external form and

criminal liability for self-abortion is to reduce the

structure” of legal rules and legal acts.

number of self-abortions. The result of such a rule

Thirdly, we would like to emphasize that not

is the reduced number of self-abortions. Thus, the

every lack of social significance, content, external

goal of the legal rule was achieved, the result of its

form and structure of legal rules and legal acts can

operation coincided with the originally conceived

be qualified as a defect. Quality flaws of any item

goal. We can state that the legal rule is fully effec-

can be significant and insignificant. None of them

tive; it led to the cessation of undesirable behavior

are good for the regulatory legal act; however, minor

(legal relations). However, its action revealed a

flaws do not lead to decrease in the effectiveness of

serious adverse side effect – an increase in the

legal regulation. Minor flaws (punctuation, grammar

number of “backstreet abortions”, such a rule of

errors that do not distort the content, misprints, etc.),

law turned out to be generally socially unhealthy.

of course, are also subject to correction.

It should be borne in mind that the emer-

Significant regulatory deficiencies lead to

gence of new social relations, new ways of doing

problems of its effectiveness, to the fact that law as

business does not directly indicate the inefficien-

an official regulator ceases to meet the needs of

cy of the “old” legal rules since different goals

society, stops responding to its requests.

were set for the latter. New goals of legal regula-

The effectiveness of legal regulation is related

tion should lead to the emergence of fundamental-

to the completeness of achievement of stated and

ly new rules or serious adjustment of the old ones.

expected goals of such regulation. At the same

For example, labor legislation quite adequately

time, such goals are not formed arbitrarily, in isola-

regulates traditional labor relations, however, it is

tion from the laws governing the development of

not capable of regulating relations that arise, for

society, state policy, and the social and economic

example, between a taxi driver and such services

situation. If after the legal impact a specific atti-

as “YandexTaxi” or “Uber”. The Labor Code of

tude has emerged, changed or ceased in accordance

the Russian Federation did not initially set the

with the assigned and required social objectives it

task of regulating such relations. The same uncer-

means such legal regulation is effective.

tainty arises when trying to apply the Civil Code

It is important to note that in legal literature

of the Russian Federation to smart contracts

the effectiveness and the efficiency of legal rules

which assume that the obligations thereof

are distinguished. The efficiency of law is related

will be fulfilled automatically without participation
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of will of the parties, or to the various activities of

We can talk about zero efficiency [55, p. 26]

artificial intelligence, robots that also do not have

of the law in force when it has practically no effect

the will and expression of the will in its classical

on social relations but at the same time, does not

civil understanding.

make any harm to them. Legal rules can also have

In general, we cannot talk about defectiveness

a negative impact on a regulated public attitude

or ineffectiveness of rules that are not yet availa-

when the result of a rule either does not correspond

ble. Another situation is when a legal rule is

to the set goal or is distant from it in a negative

adopted that “deliberately” ignores social relations

direction – in this case we are dealing with anti-

that have already emerged and that need legal

effectiveness of the legal rule. As it was rightly
noted by T. Y. Khabrieva, the criteria for assessing

regulation.

the effect of a legal rule are based on the “principle

At first sight, the formula of effectiveness “the

of justice, and includes a system of assessing the

ratio of goal and result” looks simple. However,

distribution of the goods received” [83, p. 19].

this is only at first sight. Firstly, the question aris-

Breach of this criterion of the effectiveness of law

es: who and how forms the goals of legal regula-

leads to the emergence of axiological defects

tion, who stands behind them? Secondly – what

which indicate incompatibility of the formal rule of

should the result of an effective legal rule look

law and social expectations (needs) of people, first

like? What should it consist of?

of all – their perception of the standards of justice.

If the purpose of the legal rule which the leg-

The effectiveness of legal rules is an indepen-

islator has in mind does not meet the needs of so-

dent, multifaceted and multi-level concept not

ciety, causes open social condemnation, can such a

connected exclusively with regulatory defects.

rule be recognized effective after successful im-

V.N. Kudryavtsev wrote that besides the quality of

plementation? Answering this question, we support

legal rules themselves the legal effectiveness is

the position of S.A. Zhinkin that the state will as the

also influenced by the activity of law enforcement

goal of a legal rule cannot be absolutized when eva-

bodies and the level of legal awareness in society

luating its effectiveness: “The study of the effec-

[92, pp. 80–83]. In tune with this approach is the

tiveness of legal rules must proceed from the fact

opinion of T. Y. Khabrieva: “The fulfillment of

that legal rules do not coincide with the instructions

legal regulations is determined by the quality of

of the state. Being legal in form, these instructions

law, effectiveness of law enforcement and, if ne-

will not be legal in spirit, in content” [31].

cessary, by law execution, the level of legal awareness and legal culture of citizens acting as individ-

In this regard, we should raise a question

uals or officials” [83, p. 20].

about different levels, degrees of law effectiveness.
The effect of a legal rule may not completely solve

Contribution to the achievement of a legal

the tasks that the legislator has set for it. In some

regulation goal is trilateral: it is made-up of rule-

cases, 100% efficiency is objectively impossible.

making bodies, law-enforcement bodies and civil

Any article of Special Part of the Criminal Code of

society itself.

the Russian Federation is aimed at the complete

It should be noted that the criteria for effec-

eradication of crimes therein. This is the ideal.

tiveness of law are rooted in the welfare of individuals, the success of personal fulfillment, its com-

However, in reality, we can only state how much

pliance with the basic institutional intensions of

the number of crimes prohibited by specific crimi-

people that arise and are supported within society.

nal law articles decreases.
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The effectiveness of legal rules can also be as-

The Place of Regulatory Defects in the
Categorical Apparatus of the Theory of Law

sessed from other extra-legal positions: psycholog-

Legal concepts reflect the most important and

ical [32], anthropological [33, pp. 10–12], socio-

essential properties, links and relationships of phe-

logical [63]. The effectiveness of the law will al-

nomena which all together constitute legal reality

ways be determined as a result of the synergistic

in the mind of the cognizing subject. The concep-

effect of both legal and non-legal factors.

tual and categorical apparatus is the framework of

In general, the theoretical and legal theory of

legal science, and it is dialectical: on the one hand,

efficiency needs to be conceptualized; the main

it contains long-established traditional concepts; on

research papers on the effectiveness of law belong

the other hand, it requires constant updating of al-

to the second half of the last century [45; 79; 91;

ready known and used concepts and replenishing

92]. As we see, the effectiveness of legal rules and

with new concepts reflecting new legal phenomena.

regulatory acts depends not only on the quality of

The permanent process of fixing new legal pheno-

the regulatory material. Consequently, defects can

mena requires continuous work to improve the con-

be found not only at the level of legal regulation

ceptual apparatus of legal science. At the same time,

but also in the area of law enforcement, including

many legal phenomena that already have formally

law application, and in the area of legal awareness

established conceptual denotations due to their dis-

and legal culture and in other areas that affect the

covered common properties, may require (because

final result of the legal regulation of social relations.

of the required ascending from the concrete to the

The effectiveness of law as a whole is determined

abstract) to unite them into a broader concept. Any

by the objective legal cycle “law understanding –

new legal concept should be harmoniously inte-

lawmaking – law enforcement” [76, p. 168].

grated in the already existing conceptual system and
should find its “legitimate” place in it. The success

Therefore, the subject of legal defectology, as

of finding this place for the new concept in the lines

well as the theory of the law effectiveness, is much

of concepts and categories of the legal study de-

broader than the issues of defects in legal regula-

pends primarily on the discovery of links and rela-

tion and the effectiveness of positive law.

tions of the new phenomenon with other legal phe-

When determining the considered feature of

nomena that either contribute to the definition of a

regulatory defects, it is necessary to take into ac-

new concept or show its distinctive features, deli-

count that these are only significant (critical) flaws,

miting it from the related concepts.

namely those that lead to the decrease in efficiency

Regulatory Defects and Legal Restrictions.

or to the complete elimination of the action of a

Restrictions in general meaning are understood as

positive law (state of legal influence when the re-

direct or indirect constraints, restraint of rights or

gulated social relations arise, change or get termi-

opportunities. It should be kept in mind that such

nated in accordance with the tasks assigned and

“restrictions of opportunities” can be both illegal

required by both the state and society) or to anti-

and legitimate. Thus, the restrictions of rights pro-

effectiveness. However, we would like to emphas-

hibited by law are in the conceptual field of tort

ize that such negative consequences of the law im-

law (from criminal to administrative tort and civil

plementation can be caused either by its formal

tort law). As both kidnapping and obstacle to legal

legal quality or by other factors and reasons that

possession of property, effectuation of right of

are beyond the limits of positive law capabilities.

ownership are inherently
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illegal restrictions of the relevant subjective rights.

stacles comprise defects in the area of legal and

At the same time, in the theory of law there is

evidentiary facts, defects in the subject matter of

a doctrine on legal restriction which is understood

legal relations, defects in the structure of legal rela-

as “legal deterrence of an illegal act which creates

tions; the category of law-enforcing obstacles in-

conditions to satisfy the interests of the counter-

cludes organizational and procedural and mental

entity and public interests in protection and de-

defects [58, pp. 10–18; 59]. Obviously, the author

fense; these are the boundaries established in law

differentiates the defects according to the stages of

within which the subjects must act, i.e. the exclu-

the legal regulation mechanism though he does not

sion of certain possibilities in their activities” [49,

take into account the stage of law application, and

p. 618]. Normal existence of society is impossible

the stage of law enforcement (implementation)

without such restrictions; such restrictions are ob-

does not cover the acts of the law enforcement

jectively necessary for correct understanding of

themselves. In addition, a defect in the content or

freedom in human society. Legal restrictions im-

subject matter of a legal relation may be regulato-

pede social negative behavior, implementation of

ry, for example, ambiguity or inconsistency in reg-

antisocial, illegal interests of individual citizens

ulatory definition of the participants of legal rela-

and groups. Their enforcement potential is excep-

tions, or their rights and obligations.

tionally positive. Another issue is that legitimate

There is also a wider view of legal obstacles,

restrictions may have certain regulatory deficien-

where they differentiate legal regulation and legal

cies that lead to emergence of regulatory and legal

influence; the latter is also implemented at the psy-

defects of legal restrictions. For example, absence

chological information and value-focused levels

of sanction for non-compliance with a legal restric-

[15]. Among such obstacles are weather condi-

tion leads to its actual inactivity, such legal restric-

tions, diseases, unwillingness to assimilate the con-

tion is ineffective.

tent of legal rules, requirement to adopt a regulato-

Regulatory Defects and Legal Obstacles. Le-

ry act on an issue not subject to legal regulation,

gal obstacle is a concept that is just becoming a

difficult financial situation of individual citizens

matter of knowledge of legal theorists. It is unders-

[14, pp. 157–163] etc. While we agreeing in gener-

tood as “phenomena of legal reality that adversely

al with the fact that such phenomena can interfere

affect the effectiveness of legal influence and, as a

with effective law implementation we can hardly

consequence, the achievement of legal goals” [15,

accept a conclusion about their legal nature.

p. 92]. The legal obstacle is also characterized as a

It should also be noted that in the theory of

positive phenomenon that inhibits negative, illegal

law, it is believed that legal obstacles refer to the

behavior [35, pp. 160-161]. In this meaning, it es-

area of law dynamics; they appear only in the

sentially coincides with legal restriction.

process of the legal rules operation. However, a

Legal defects can be compared with legal ob-

number of rule-making defects are extremely stat-

stacles understood in the negative meaning. There

ic, and are quite obvious without any checking

is a common feature that allows us to compare

them in legal action, for example, logical, linguis-

them, it is a focus on reducing effective legal regu-

tic defects, etc.

lation.

The legal study also has a narrower under-

U. V. Panchenko distinguishes three groups of

standing of legal obstacles as difficulties arising in

legal obstacles: regulatory, law-detailing, and law-

the process of exercising rights and freedoms,

enforcing. The author uses the “defect” category to

which are not related to formal violations of the

explain these groups. Regulatory obstacles include

law. Under such understanding, legal obstacles

various defects in lawmaking; law-detailing ob-

largely coincide with axiological defects, so that
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the content of legal rules does not meet social ex-

88]. As well as legal obstacles, administrative bar-

pectations. For example, it is proposed to fix the

riers are understood in positive meaning [16, pp.

duty of a prosecutor to make an apology to rehabi-

132–147], however, only adverse administrative

litated individuals, to prohibit the recovery of the

barriers are associated with defects.

amounts received by rehabilitated individuals as

Both administrative barriers and legal defects

compensation for moral and property damage [17,

affect the final effectiveness of legal regulation. In

pp. 45–52].

the presence of administrative barriers, efforts

Anyway, legal defectology coincides with the

(time, financial, procedural, intellectual, technical)

doctrine of legal obstacles in its broad sense. And

for getting a public service significantly exceed the

here the question may be raised whether the dis-

positive result from its receipt.

tinction between these concepts is useful: if there is

Administrative barriers may coincide with the

a need for such duplication in the theoretic legal

concept of legal defects when they are represented

conceptual apparatus? At the same time, the de-

by gaps, contradictions in the regulation of admin-

fects of regulation substantially coincide with the

istrative procedures and their conditions, duplica-

legal obstacles that arise at the level of formation

tion of regulatory material (for example, in terms

of the regulatory behavior model. However, regu-

of powers and competencies of various govern-

latory legal obstacles should not be defined too

ment agencies), ambiguity in description of the

widely, in particular, it is unacceptable to include

administrative procedure itself, complex and nu-

in them any incorrect interpretation of the rules of

merous forms (blanks) to fill in, which requires

law enforcement, and the absence of a “mature

involvement of intermediaries etc. On the other

procedure” of implementation is also not allowed

hand, administrative barriers are often associated

[34, pp. 80–82].

with legislative inflation [93], unjustified increase

Regulatory Defects and Administrative Bar-

in regulatory materials that hinders unrestricted

riers. The issue of legal obstacles is closely related

execution of rights.

to the issue of administrative barriers in execution

However, barriers may be caused by other

of rights and freedoms. The category of adminis-

reasons: organizational, financial, procedural, ma-

trative barrier has not yet received a complete theo-

nagerial [56, pp. 4–25]. For example, if the time

retical and legal content, what complicates it is the

for rendering public service is 5 working days

legal definition and the synonymous nature of the

while in fact it takes 30 business days, such admin-

words “barrier” and “obstacle”. For the first time,

istrative barrier cannot be qualified as a defect in

the term “administrative barrier” was used in the

the legal rule. Low qualification of the officials

Decree of the President of the Russian Federation

who make registration, licensing, inspections of

“On Measures to Eliminate Administrative Bar-

economic entities, which impede execution of

riers in the Development of Entrepreneurship”,

rights and freedoms and business activities, can act

however, today it is common and used in all areas

as an administrative barrier. However, it is also not

of legal regulation. Administrative barriers emerge

a regulatory defect: the effectiveness of legal regu-

in the area of contact between public (executive)
authorities and individuals, they are deemed as

lation can not be increased solely by establishing a

redundant public services [54, p. 9] the absence of

regulatory mandatory requirement to improve qua-

which leads either to improvement in situation for

lification of the government employees.

individuals under control or a neutral effect on

Defects of Legal Regulation and Imbalance

their position (situation), i.e. it does not change

of Legislation. Imbalance testifies to the inconsis-

neither to the better nor to the worse [1, pp. 79–

tency, asymmetry, unevenness of certain parts and
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elements of phenomena and processes leading to

it is adjacent to legal defects. Imbalance is typical

the imbalance of the whole mechanism. Imbalance/balance is an objective property of any devel-

of the paired subsystems of law and legislation in
general: material and procedural, public and pri-

oping system under the influence of unity and
struggle of opposites: on the one hand, balance of

vate, international and national, etc. There can be
an imbalance between the goal and means of legal

components overcomes imbalance, on the other
hand, – it produces imbalance. The objective na-

regulation or between one-order legal phenomena
(rights and obligations, prohibitions and permis-

ture of imbalance of the legal environment can
cause both positive and negative impact on the sys-

sions, punishments and encouragement) [11,
pp. 11–16]. There is also a broader view of imbal-

tem of law and legislation [65, pp. 91–92]. A significant predominance of one of the parties of the

ance in law – between legal normativity and legal
reality [66, pp. 17–23] which causes the occur-

contradiction (opposing tendencies) leads to a dangerous imbalance requiring corrective measures.

rence of defects at the level of legal consciousness
(legal nihilism, legal idealism).

Regulatory material is formed and acts on the
background of opposition of thoroughness and op-

According to S.A. Belousov, the ratio of legislative imbalance and legal defect should be sought

erational efficiency, specialization and unification,
traditional approaches and innovations, centraliza-

in statics and dynamics of the legal system. Legal

tion and decentralization. At the same time, the

localized, it can be quickly detected. While the

legal regulation should be both stable and flexible,
and sustainable and adaptable to new social condi-

imbalance of law is a more fundamental and com-

tions and challenges.
It should be noted that the term “imbalance”

dynamics of interaction of elements of the legal

itself is often used in legal developments in a
commonly used sense, without any deep legal

station, and it requires great efforts – including

theoretical context of this concept.
In the few studies specifically dedicated to

tected and fixed. Fragmentary manifestations of

imbalance in law, several conclusions have been
made that are of fundamental importance for de-

lated with defects as a whole and a part. However,

defect is a static lack of legislation, it is strictly

plex category, it reflects the shortcomings of the
system, it does not have strict limits of its manifecross-branch ones – for such imbalance to be deimbalance in the text of a regulatory act are corredefects can be both causes and consequences of

termining the ratio of imbalance and defect.
S.A. Belousov proposes that the term “legisla-

imbalance. Taking the position of the author as a
whole, we could hardly agree with the author that

tive imbalance” to be understood as “objectively
conditioned, determined by the level and condi-

“a defect in a system is a static phenomenon that

tions of social development, an inherently peculiar
of legislation dynamic process, expressed either in

itself does not cause a change in its general state. A

inconsistency, mismatch of the elements (subsystems) forming its structure and content, or imbal-

specific element of the system or its subsystem as

ances, unevenness of the means it uses, and imbalances between trends in legislation towards sustai-

ly affects not only the relations and links between

nability and the desire for stability, specialization
and unification of regulation and law materiality,

the general state of the system in most cases” [10,

in any of these cases, it creates obstacles in legal
regulation of social relations ”[12, pp. 35-40].

latory and protective functions of legal rules due to

The negative imbalance of legislation hinders
effective legal regulation, and in this understanding

the state of the legal system as a whole. In addition,

defect reduces only functional capabilities of a
its carrier. The imbalance of the system significantits specific elements but also has a certain effect on
pp. 62–72; 13, pp. 127–135]. The reduction of reguthe presence of regulatory defects directly affects
the shortcomings of legal rules relate not only to the
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content and form but also to their structure, and,

35], the imbalance of interests [6, pp. 89-103], dis-

consequently, the interaction and interrelationships

proportionate legal capacity of subjects of a single

of its elements which also applies to the dynamics

legal relationship [7, pp. 87–94], disproportions

of law, not statics.

between the severity of the offense and the severity

For example, the fact that material legal rela-

of punishment, between the legal liability of re-

tions do not have an appropriate procedural form

lated subjects [68, pp. 127–138]. However, this is

testifies at the same time to the imbalance between

not a matter of regulatory deficiencies, including

substantive and procedural law and the correspond-

the inconsistency or ambiguity of the relevant

ing gap in the legal regulation. This is probably

rules; it is a matter of political and legal views on

why, in the theory of law, the categories of defect

the equality of statuses of single-order subjects, on

and imbalance practically merge. While some

the consistency of the rights, interests and claims

scholars believe that local regulatory defects, when

of various subjects of legal relations.

reaching a certain critical mass, can lead to legisla-

Legislative imbalance is a more extensional,

tive imbalance, others believe that it is “local im-

complex and fundamental phenomenon in law than

balances (i.e., imbalances within individual legal

a legal defect. The imbalance of legislation is ma-

institutions, branches of law and legislation, as

nifested in the mechanism of legal regulation in

well as imbalances between industry regulations)

general, in the inconsistency of action of its ele-

are subject to cumulative effect and lead to an im-

ments. It takes into account many multi-order,

balance of society and legal system” [90, p. 95].

multi-level, multi-elements, multi-reasons and

The opinions of scholars on the legal imbal-

multi-time factors, conditions and circumstances of

ance are largely related to understanding of equali-

the legal system functioning. The imbalance covers

ty, fairness, purpose, and the validity of law as a

both the issues of defectiveness and defect-free

commonly recognized regulator. This circumstance

legislation and also the ratio of equality and privi-

is also in focus in the foreign literature: “The issue

leges, general rules and exceptions, stability and

of “justice” is important for eliminating the imbal-

dynamics, the interests of society and individual,

ance between big data organizations (companies)

proportions and disproportions and other legal di-

and individual data subjects with a number of ethi-

chotomies. The imbalance between federal and

cal and social consequences that need to be eva-

regional legislation is far from being identical with

luated” [95]. Ultimately, ideas about what a legal

collisions between regulation acts of the respective

balance should be relate, to a greater degree, to the

levels. Defects of legal regulation can be one of the

stage of legal ideology. For example, the incen-

causes of legislative imbalance, its signal sign, as

tives applied to military people serving a sentence

well as one of the forms of its existence. At the

in the form of detention in a disciplinary military

same time, private, fragmentary regulatory defects,

unit differ from the incentives of people in places

as a rule, do not lead to imbalance of legislation.

of deprivation of liberty, and their application is

Defects of Legal Regulation and Neutraliza-

different. The doctrine indicates that such a discre-

tion of Law. The theory of law knows such a cate-

pancy signals the unequal situation of convicts, the

gory as the “neutralization of legal rules” – this is a

imbalance [64, pp. 11-19]. Attention is drawn to

situation when the action of some rules (or their

the imbalance in guarantees of procedural immuni-

absence) leads to a partial restriction or complete

ties of individuals of the same social significance

blocking of the action of another rule. Neutraliza-

(deputies, judges, lawyers, etc.), in different for-

tion, the actual inaction of law, can be caused by

mulations of the same type of guarantees [39, pp.

many reasons, including those located in political,

115-123], the imbalance of authority [2, pp. 28–
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social and economic, psychological, cultural, and

a detailed procedure for the law implementation,

ideological areas adjacent to law.
Among the ways of law neutralization is the

the need to obtain permits, licenses and approvals
not in every instance indicate a neutralization of

lack of a procedural sequence for protection of
substantive law; the presence of a more compli-

legal rules. A legitimate refusal to register a political party or public association does not block the

cated procedure of protection, when the costs for
protection of right do not correlate to the result

effect of constitutional right of citizens to associate, just as agreeing with the public authority the

(recovery of right); excessive simplification of
procedural sequences leading to gross violations of

place and time of rally (meeting) does not neutralize the freedom of assembly and the right to peti-

human rights [26, pp. 72–75].
The legal requirement of gender equality, for

tion.

example, in the labor law area is confronted with
multiple rules guaranteeing increased protection of

scribed as a conflict ratio of two legal rules or even
legal systems (substantive and procedural) [29, pp.

women's labor (Articles 258, 259, 261, etc. of the
Labor Code of the Russian Federation). Uncondi-

112-119], such a conflict is not a legal collision in
the terminology of legal defectology. The collision

tional compliance with all regulatory requirements
often effectively negates the right to work for

of legal rules lies in the fact that the structural element of one rule substantively contradicts the simi-

women, since an employer is not always ready to

lar structural element of another rule. When neutra-

meet and provide the necessary guarantees.
The similarity between defects and the law

lizing, legal rules are substantively one-directional
but the effect of the legal rule is actually leveled by

neutralization lies in the area of efficiency, the performance of its functions by legal rule, and

the action of another rule (most often due to excessive or insufficient detailing). The problems of

achievement of the result that the legislator saw
when creating it. Rule-making legal defects, in

neutralization are relevant only for legal rules that
operate within a single complex. Regulatory de-

fact, hinder the operation of the law. The absence
of a legal rule necessary for implementation of

fects are also detected in norms that are not united
by a complex action. The distinction between de-

another legal rule as an obligatory condition is a
gap in the law and is deemed a defect. Violation of

fects and neutralization is important, since the systems of measures to prevent and eliminate them are

the structural organization of the legal rule also
leads to impossibility of its implementation and

fundamentally different. When neutralizing the
law, ways to settle conflicts between legal rules do

indicates a defect in its internal form.
However, neutralization as a specific kind of

not work.

Although neutralization of law is often de-

Conclusions

slowing down the effect of a legal rule is not associated with regulatory deficiencies but is caused by

Thus, defects of the legal regulation (as the
regulatory part of the legal regulation mechanism
as a whole) should be understood as flaws (inconsistency with the quality standard) of social significance, content, external form and structure of
legal rules, as well as all the regulatory legal acts
containing them, which lead to decrease in efficiency, inefficiency or anti-efficiency of the legal
regulation of public relations.
The concept of legal defects is much broader
than the concept of regulatory defects, and covers
legal procedural defects, defects in legal relations,
defects in legal facts, defects in law enforcement,

a certain state, including legislative policy. In particular, the neutralization of law is mentioned when
it is impossible to implement a legal rule without
special permission or when additional efforts are
made by the parties concerned [27, pp. 222–229].
When comparing neutralization and defects in
law, it is also necessary to distinguish the ratio of
general and specific legislation and take into account the need to combine legislative and administrative rule-making [94; 99]. The establishment of
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6. Antopol’skiy A. A. Pravovye problemy obespecheniya balansa interesov pri regulirovanii
otnoshenij po povodu informacii konfidencial’nogo kharaktera [Legal Issues of Balance
of Interests in Regards to Confidential Information Relations]. Trudy Instituta gosudarstva i prava Rossijskoj akademii nauk –
Proceedings of the Institute of State and Law
of the Russian Academy of Sciences. 2016.
Issue 3. Pp. 89–103. (In Russ.).
7. Bakhtadze G. E. Neobkhodimost’ nadeleniya
storony zaschity pravom naznacheniya sudebnykh ekspertiz [Necessity of Investment Defense Party with Right to Appoint Any Forensic Expertises]. Vestnik Samarskogo universiteta. Istoriya, pedagogika, filologiya – Vestnik of Samara University. History, Pedagogics, Philology. 2014. Issue 11–12 (122).
Pp. 87–94. (In Russ.).
8. Belousov V.A. Defekty slozhnykh fakticheskikh
sostavov [Defects of Complex Sets of Facts].
Yuridicheskaya nauka i pravookhranitel’naya
praktika – Legal Science and Law Enforcement Practice. 2018. Issue 2. Pp. 7–13.
(In Russ.).
9. Belousov S.A. Disbalans rossijskogo zakonodatel'stva i informacionnaya izbytochnost'
normativno-pravovogo teksta: sootnoshenie i
vzaimosvyaz' [Imbalances of Russian Legislation and the Informational Redundancy of a
Legal Regulatory Text: the Balance and Interrelationship between Them]. Pravovaya
kul'tura – The Legal Culture. 2015. Issue 4.
Pp. 48–57. (In Russ.).
10. Belousov S.A. Zakonodatel'nyj disbalans: doktrina, teoriya, praktika: dis. … d-ra yurid.
nauk [Legislative Imbalance: Doctrine,
Theory, Practice: Dr. jurid. sci. diss.]. Saratov,
2015. Pp. 62–72. (In Russ.).
11. Belousov S.A. Zakonodatel'nyj disbalans: osnovnye modeli [Legislative Disbalance: Basic
Models]. Uchenye zapiski Kazanskogo universiteta. Seriya: Gumanitarnye nauki –
Uchenye Zapiski Kazanskogo Universiteta.
Seriya Gumanitarnye Nauki. 2014. Vol. 156.
Issue 4. Pp. 11–16. (In Russ.).
12. Belousov S.A. Nauchnaya abstrakciya “zakonodatel'nyj disbalans” v ponyatijnykh ryadakh obshchej teorii prava [Scientific Abstraction “Legislative Imbalance” in the Conceptual Rows of the General Theory of Law].
Sovremennoe obshchestvo i pravo – Modern
Society and Law. 2015. Issue 4 (21). Pp. 35–
40. (In Russ.).

defects in legal awareness and other defects in legal phenomena. Legal defects should be the subject
matter of the independent branch of the theory of
law – legal defectology. Legal defects are in the
same category line with the concepts of “quality of
law” and “effectiveness of law”. Further formation
of legal defectology is possible only with parallel
development of the theory of legal quality and
legal effectiveness.
Understanding the legal nature of regulatory
defects is greatly facilitated by determining their
place in the system of legal deficiencies
(imperfections). In particular, regulatory defects
must be distinguished from legal restrictions, legal
obstacles, legislative imbalance, administrative
barriers and neutralization of the law. The basis for
their comparison is the presence of a common feature – a negative impact on the effectiveness of
legal regulation. Legal defects, although they intersect with the discussed legal flaws (shortcomings),
have their own content and govern an independent
conceptual line, where legal uncertainties, collisions, ambiguities, gaps, alogisms, and other deficiencies in regulatory matter are subordinated.
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2.
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Introduction: the paper presents the results of the analysis of federal and regional legislation on medical and social assessment (MSA) procedure and rehabilitation of disabled people
as well as on determining the powers of the subjects of the Russian Federation in this area; it
analyzes 2017 Pilot Project implemented in the Smolensk and Voronezh regions to develop new
approaches to the examination of citizens under 18, and 2018 Pilot Projects in the Stavropol
and Sverdlovsk regions to develop new approaches to determining the degree of loss of professional working ability. It also brings into focus the legal status and role of public organizations
of people with disabilities, socially oriented non-profit organizations in social and labor integration of the disabled. Particularly, the study is focused on the procedure for developing an
individual program of rehabilitation/ habilitation. Purpose: development of Russian legislation
on medical and social assessment and rehabilitation of persons with disabilities in order to enhance the quality, objectivity, patient-centered approach, including the focus on improving interdepartmental interaction. Methods: a complex of methods of scientific cognition was used,
including such general ones as analysis, synthesis, induction, deduction, and also specific ones,
in particular, comparative, formal legal, statistical and others. Results: based on the results of
the study, the authors formulated their suggestion for improvement of the system of managing
the relevant bodies and institutions when conducting medical and social assessment and rehabilitation of disabled people, mechanisms of their interaction, optimization of document flow, as
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well as improvement of the legal status of medical and social assessment subjects. Conclusions:
the system of organizational and legal support for medical and social assessment in relation to
individual groups (categories) of citizens, as well as individual regions, requires modernization,
especially in terms of the quality and accessibility of services provided by MSA institutions. The
rehabilitation system for people with disabilities, built on a mixed sectoral and functional basis,
belongs to the group of complex systems, which contributes to its failures, requires increased
attention to the issues of management, organization and maintenance of subordinate and coordination links.
Keywords: social legislation, interdepartmental interaction, medical and social assessment,
disability, rehabilitation, habilitation, health care, social care.
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Введение: в настоящей статье представлены результаты анализа федерального и
регионального законодательства о проведении медико-социальной экспертизы и реабилитации инвалидов, об определении полномочий субъектов РФ в рассматриваемой сфере; реализации в 2017 г. в Смоленской и Воронежской областях пилотного проекта по
отработке новых подходов к проведению освидетельствования граждан в возрасте до
18 лет, а в 2018 году – в Ставропольском крае и Свердловской области – по отработке
новых подходов к определению степени утраты профессиональной трудоспособности.
Также раскрываются правовое положение и роль общественных организаций инвалидов,
социально ориентированных некоммерческих организаций в социальной и трудовой интеграции инвалидов. Особо изучен порядок разработки индивидуальной программы реабилитации / абилитации. Цель: развитие российского законодательства о проведении ме588
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дико-социальной экспертизы и реабилитации инвалидов для повышения их качества,
объективности, пациентоориентированности, в том числе в контексте улучшения
межведомственного взаимодействия. Методы: был использован комплекс методов научного познания, включая общенаучные методы: анализ, синтез, индукция, дедукция, специальные: сравнительный, формально-юридический, статистический и др. Результаты:
авторами сформулированы предложения по совершенствованию системы управления
соответствующими органами и учреждениями при проведении медико-социальной экспертизы и реабилитации инвалидов, механизмов их взаимодействия, оптимизации документооборота, а также по совершенствованию правового статуса субъектов медикосоциальной экспертизы. Выводы: система организационно-правового обеспечения медико-социальной экспертизы применительно к отдельным группам (категориям) граждан,
а также отдельным регионам требует модернизации, особенно в части качества, доступности оказываемых учреждениями МСЭ услуг. Система реабилитации инвалидов,
построенная по смешанному отраслевому и функциональному признакам, относится к
группе сложных систем, что объясняет ее сбои, требует повышенного внимания к вопросам управления, организации и поддержания субординационных и координационных
связей.
Ключевые слова: социальное законодательство; межведомственное взаимодействие;
медико-социальная экспертиза; инвалидность; реабилитации; абилитация; здравоохранение; социальная защита

is that, in her opinion, the activity of the external
management system that is focused on checking
the correctness of the document completion does
not imply availability of information: whether all
the patients having Certificates of Sickness were
really unable to work and insured events occurred
[45, pp. 153-176].
The fact that the results of the assessment are

Introduction
This paper discusses the main directions of
development of the Russian legislation on medical
and social assessment and rehabilitation of people
with disabilities in order to improve their quality,
objectivity, and the patient-centered approach.
It should be noted that general issues of relationship between law and social development as a
new humanistic hierarchy of values are studied in
the multi-author monograph by T. Khabrieva, A.
Gabova, Y. Tikhomirov and other researchers [27].
Issues of medical and social assessment have been
discussed in scientific literature. Due to the fact
that the concept of ‘temporary disability’ is connected, to a certain extent, with the concept of ‘loss
of working ability’, issues of conducting examination are relevant for both cases. Y. Krasheninnikova studied the issue of controlling the quality of
expert activity, the results of which are used for the
purposes of public administration. Her focus is on
the government control over verification of temporary disability in the Russian Federation which affects the functioning of compulsory social insurance system. As a result of a scientific analysis, the
researcher found out that there are no clear rules
for examination, the powers of control are assigned
to various government bodies. The main problem

not always objective, it also mentioned in foreign
literature. In particular, answering the question:
“How to determine the level of injury depending
on the size of the lost ability?”, scientists highlight
that “it is, first of all, an issue of technique, similar
to assessing the level of disability” [42].
In turn, to improve the legislation on medical
and social assessment, it is important to take into
account public opinion on this issue. It is noted, for
example, that public consultation is applied for law
drafting in the UK [43]. Considering the role of
public and patient participation in primary health
care organizations in the UK, researchers draw
attention to the fact that, despite major national
initiatives to increase their participation in health
services, it remains insufficient [44]. Considering
the role of public, patients in primary health care
organizations in the UK, attention is drawn
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to the fact that, despite major national initiatives to
increase their participation in health services, it
remains insufficient [42].
In the context of growing role of public organizations for the disabled, in interdepartmental cooperation, implementing the legislation on medical
and social assessment and rehabilitation of the disabled, research on their legal status and legal personality is of interest. In particular, attention is
drawn to the lack of definition of legal personality
in Russian legislation, which gives rise to inconsistent court practice related to the ability of subjects
to enter into civil law relations [46], and the eligibility criteria for restricting and depriving a subject
of legal status are defined. At the same time,
speaking of the legal status of public associations
for the disabled, who have an apparent social role,
we should speak of the need to file additional preferences in the legislation.

legislation of the Russian Federation on the social
protection of people with disabilities2.
In the Health Protection Act, MSA is mentioned several times: in paragraph 8 of Part 2, Art.
14 from which it follows that establishment of the
procedure for MSE arrangement and conducting is
not the competence of the federal executive body
responsible for development and implementation
of public policy and regulatory framework in the
area of healthcare; and in Art. 59, establishing the
relation between the temporary disability examination and MSA (referral for long-suffering patients
who have an obvious unfavorable clinical and labor prognosis for passing medical and social assessment).
It should be noted that in accordance with paragraph “g” Part 1, Art. 72 of the Constitution of
the Russian Federation, coordination of healthcare
issues, as well as social protection, including social
welfare, are under the joint jurisdiction of the Russian Federation and the subjects of the Russian
Federation.
This is also clearly evidenced by the norms of
sectoral legislation: according to Part 1, Art. 3 of
the Law on the Fundamentals of Health Protection,
legislation in the area of health protection consists
of this Federal Law, other federal laws, other regulatory legal acts of the Russian Federation, laws
and other regulatory legal acts of the constituent
entities of the Russian Federation adopted in accordance with it; by virtue of Art. 3 of the Law on
Social Protection, legislation on social protection
of persons with disabilities in the Russian Federation consists of this Federal Law, other federal
laws and other regulatory legal acts of the Russian
Federation, as well as laws and other regulatory
legal acts of subjects of the Russian Federation.

Federal Legislation on Medical and Social
Assessment and Rehabilitation of the Disabled
In compliance with Part 2 of Art. 58 of the
Federal Law No. 323-FZ “On the Fundamentals of
Citizens’ Health Protection in the Russian Federation” of November 21, 20111 (hereinafter referred
to as Law on the Fundamentals of Health Protection), medical and social assessment (hereinafter
referred to as MSA) is assigned by the federal legislator to one of the types of medical examination,
that is, an examination conducted in the prescribed
manner aimed at establishing the condition of human health in order to solve certain practical problems.
General provisions on MSA were specified in
Art. 60 of the Law on the Fundamentals of Health
Protection. From the analysis of this article, it follows that: the purpose of MSA is to determine the
needs of people being examined in social protection measures; such an examination is performed
by federal institutions of medical and social assessment (hereinafter referred to as the MSA institutions); it is performed in accordance with the

Regional Legislation on Medical and Social
Assessment and Rehabilitation of the Disabled
At present, as applied to the issues of completeness and quality of regional legislation relating to MSA, it is necessary, first of all,
to analyze the legislation of the subjects of
the Russian Federation on social protection.
In terms of interdepartmental interaction, MSA

2

Federal Law No. 181-FZ “On the Social Protection of People
with Disabilities in the Russian Federation” of November 24,
1995. Collection of Legislative Acts of the Russian Federation.
1995. No. 48. Art. 4563. (Hereinafter referred to as the Law
on Social Protection).

1

Federal Law No. 323-FZ “On the Fundamentals of Citizens’
Health Protection in the Russian Federation” of November 21,
2011. Collection of Legislative Acts of the Russian Federation. 2011. No. 48. Art. 6724.
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may also require analysis of regional health legislation.
Involvement of state authorities of constituent
entities of the Russian Federation in the issues of
providing social protection and social support for
disabled people is based on Art. 5 of the Law on
Social Protection which includes 11 items. They do
not directly address the issues of MSA. However,
the revision of some items of the article being analyzed is of a very general, non-specific nature.
Thus, paragraph 1 of Art. 5 of the Law on Social
Protection refers to participation in implementation
of state policy towards people with disabilities on
the territories of the constituent entities of the Russian Federation (the degree of such participation
may vary within different limits), and paragraph 2
of the Law refers to adoption, in accordance with
federal laws, laws and other regulatory legal acts
of the subjects of the Russian Federation. In this
regard, it is necessary to clarify on which issues
legal acts of constituent entities of the Russian
Federation can or cannot be adopted. This requires
a system analysis of Art. 4 and 5, as well as other
articles of the Law on Social Protection.
In Art. 4 of the Law on Social Protection, paragraphs 4, 5 and 11 are of direct interest, according to which the competence of the relevant authorized federal bodies of state power includes: establishment of general principles for arrangement and
conduct of MSA; determination of criteria for establishing conditions for recognizing a person as
disabled; the establishment of MSA institutions,
ensuring their functioning and monitoring their
activities.
As you can see, the most significant aspects of
creation, conditions and functioning of MSA institutions are within the competence of the federal
government bodies in the relevant field of activity.
There is also no direct mention of the MSA in
Art. 5 of the analyzed Law. At the same time, the
formulation “establishment of general principles
....” seems to be clumsy as it leaves a loophole (addressing of particular issues, specification, clarification, etc.).
The Law on Social Protection, along with
Art. 5, also contains the following instructions on
the powers of the subjects of the Russian Federation in this area:
– providing the necessary information to be
included in the federal register of people with disabilities (Section 18, Art. 5.1);

– provision of medical protection to people
with disabilities (Art. 13);
– procurement of periodic, scientific, educational and methodical, reference, information and
fiction literature for people with disabilities for
educational organizations and libraries under jurisdiction of the subjects of the Russian Federation
and local educational organizations (Art. 14);
– ensuring unhindered access for people with
disabilities to infrastructure facilities (social, engineering, transport) (Art. 15);
– implementation of state control (supervision) over the provision of accessibility of people
with disabilities to facilities of relevant infrastructures (Art. 15.1);
– provision of accommodation for living for
people with disabilities and families with disabled
children (Art. 17) who need improvement of living
conditions;
– education support for people with disabilities (Art. 19);
– activities aimed at employment of people
with disabilities, including establishment of quotas
for employment of people with disabilities and
creation of special jobs for employment of people
with disabilities (Art. 20−22);
– determination of the order and grounds for
social and everyday services for persons with disabilities (art. 28);
– measures of social support for people with
disabilities to pay for housing and utilities and to
provide housing (accommodation) for people with
disabilities and families with disabled children who
need to improve their living conditions (registered
before January 1, 2005) (Art. 28.2);
– involvement of authorized representatives of
public associations of disabled people in the
process of preparation and addressing the issues
effecting the interests of disabled people (Art. 33);
– support for public associations of people
with disabilities (Art. 33).
We will also analyze the legislation of several
constituent entities of the Russian Federation regarding definition of their powers in this area.
Thus, the Law of Moscow No. 70
“On Measures of Social Support Provided to Certain
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Categories of Moscow Residents” of November 3,
20041 contains Art. 5, which establishes the rights
of state authorities of the constituent entities of the
Russian Federation in providing social protection
and social support for people with disabilities. In
general, they correspond to the provisions of the
Law on Social Protection.
Chapter 2 of the Law of St. Petersburg No.
728-132 “Social Code of St. Petersburg” of November 22, 20112 defines the powers of St. Petersburg government bodies (the Legislative Assembly, the Government) in the area of social support.
There are no provisions on MSA law.
It should be noted that in relation to individual
groups (categories) of citizens and also individual
regions, the issue of organizational support, as well
as the quality of services provided by MSA institutions is quite acute.
This is clearly evidenced by the data of official documents and attempts undertaken by the
state to solve the most acute problems. For example, in accordance with the Decree of the Government of the Russian Federation No. 1297 “On Approval of the State Program of the Russian Federation “Accessible Environment” for 2011–2020” of
December 1, 20153, in 2017 implementation of
pilot projects was envisaged in 2 constituent entities of the Russian Federation (Smolensk and Voronezh Regions) to develop new approaches to examination of citizens under 18, and in 2018, implementation in 2 regions of the Russian Federation (Stavropol and Sverdlovsk region) of a similar
project to develop new approaches to determining
the extent of loss of occupational earning capacity.
For citizens, the distinction between healthcare institutions where they receive medical care
and MSA institutions at the federal level is becoming especially noticeable in regions actively introducing new technologies. In this regard, when they
contact the federal MSA institutions, they have
reasonable complaints about quality of services,
their availability and timeliness, etc. As a result, in
various authorities, including those of the regional
level, there is a stream of complaints on how the
MSA institutions work. Thus, according to the results of the round table discussion, the capital dep-

uties proposed to the federal and regional authorities to transfer, within the pilot project, the federal
authority to conduct the MSA to the Moscow authorities as a subject of the Russian Federation.
Due to this measure, MSA should become more
available, of higher quality and patient-centered4.
These suggestions are yet rejected. One of the
reasonings of the relevant ministry is the possible
increase (by 30−35%) of the number of people
with disabilities and, accordingly, of expenses.
This reasoning is at least discredited.
First, the regulator recognizes that there are
problems in this area. The number of people with
disabilities should depend on the objectively evolving situation in the country and region regarding
the health of population, the structure of its employment and other factors, but not the level at
which MSA is conducted.
Secondly, such reasoning recognizes that the
functioning MSA model limits the number of possible disabled people, instead of providing necessary protection for the rights of citizens and
achieving stated goals and objectives of the SME
system as a whole.
It should be noted that the authority to conduct MSA had previously been assigned to the subjects of the Russian Federation. However, due to
objective and subjective reasons, since January
2005 they have been transferred to the federal level
[37, p. 258], while a reverse trend was observed for
most other power competences.
Interdepartmental Interaction Associated
with Medical and Social Assessment
In addition, in connection with changes
in the structure of federal executive bodies 5 that
occurred in 2012, the issues of interdepartmental

4 Moscow City Council suggests delegating authorities to
conduct medical and social assessment to the public bodies of
the capital. Portal of the Russian Doctor Medvestnik.ru. April
11, 2018.
5
Resolution of the Government of the Russian Federation No.
535 “Issues of the Ministry of Labor and Social Protection of
the Russian Federation” of May 31, 2012. Collection of Legislative Acts of the Russian Federation. 2012. No. 23. Art. 3029;
Resolution on the Government of the Russian Federation No.
610 “On Approval of the Regulation on the Ministry of Labor
and Social Protection of the Russian Federation” of June 19,
2012. Collection of Legislative Acts of the Russian Federation.
2012. No. 26. Art. 3528; Resolution of the Government of the
Russian Federation No. 608 “On Approval of the Regulation
on the Ministry of Health of the Russian Federation” of June
19, 2012. Collection of Legislative Acts of the Russian Federation. 2012. No. 26. Art. 3526.

1

Tverskaya 13. 2004. No. 146.
Bulletin of the Legislative Assembly of Saint Petersburg. 2011.
No. 41.
3 Collection of Legislative Acts of the Russian Federation.
2015. No. 49. Art. 6987.
2
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cooperation in conducting medical and social assessment and rehabilitation of disabled people
were of great practical importance.
In the Conception of Improving the State System of Medical and Social Assessment and Rehabilitation of the Disabled1, the improvement of interdepartmental interaction was declared a direction for addressing issues of improving the MSA
system. This document indicates the imperfection
of procedures, schemes of interdepartmental organizational and information interaction. In addition,
it indicates ways to solve emerging problems, such
as: improving the management system of relevant
bodies and institutions, interaction mechanisms,
document flow optimization, etc. However, in a
legal state, processes that regulate impact on subjects are managed, first of all, through forms, methods and approaches enshrined in the acts of different legal force.
The Conception deals only with specification
of the regulatory framework for the activities of
MSA bodies and institutions, as well as the development of the administrative procedure of MSA.
As can be seen, in the analyzed document the issues of legal support for interdepartmental interaction are paid insufficient attention.
Interdepartmental interaction in connection
with MSA is mentioned in a significant number of
regulatory legal acts of the federal level including
the Plan of Actions (Road Map) to improve the
state system of medical and social assessment for
the period up to 20202.
The acts mainly contain: enumeration of the
authorized capabilities of individual bodies and
officials, individual mechanisms, ways of interaction, references to the conclusion of agreements between participants of interdepartmental interaction.
We cannot also ignore the fact that most of
the possible activities requiring interdepartmental
interaction are implemented at the regional and
local levels that necessitates the formation of not
only federal but also regional regulatory legal
framework mediating the discussed relations.
The law of Moscow No. 70 “On Measures of
Social Support Provided for Certain Categories of
Moscow Residents” of November 3, 2004 does not
contain any references to interdepartmental inte-

raction in connection with MSA. To implement
provisions of the federal legislation, the Government of Moscow adopted a number of documents.
The most significant of them are:
– Decree of the Government of Moscow No.
829-PP “On Social Services for Citizens in Moscow” of December 26, 20143;
– Decree of the Government of Moscow No.
157-PP “On the Authorized Capabilities of the
Territorial Executive Authorities of Moscow” of
February 24, 20104.
In particular, the Procedure of Interdepartmental Interaction between the Executive Authorities of Moscow in providing social services and
social support for citizens in Moscow 5 determines
the range of participants and the forms of such interaction, as well as the mechanisms for evaluating
the results of interaction.
A document close in terms of content was also
approved by the Government of St. Petersburg. In
accordance with the Decree of the Government of
St. Petersburg No. 1289 “On Approval of the Procedure for Interdepartmental Interaction of Executive Bodies of State Power of St. Petersburg in
Connection with Implementation of Authorized
Capabilities of St. Petersburg in the Area of Social
Services for the Population” of December 29,
20146, the following was determined: the body
authorized to implement and perform interdepartmental interaction, participants of interdepartmental interaction, types of activities and a range of
issues for the interaction, procedure and forms of
such interaction, inspection and evaluation of the
results of interaction.
Interdepartmental Interaction in Connection
with Rehabilitation of Disabled People
Herein we discuss the issues of interdepartmental interaction in rehabilitation of people with
disabilities. This issue is closely related to the
timeliness and quality of MSA rendered to citizens,
as well as possibility of subsequent employment of
people with disabilities [14, p.10].
A rather wide range of organizations of various forms of ownership (from state to private), or3

Bulletin of the Mayor and the Government of Moscow.
2015. No. 1.
4
Bulletin of the Mayor and the Government of Moscow. 2010.
No. 15.
5
Resolution of the Government of Moscow No. 829-PP “On
the Social Service for the Citizens in Moscow” of December
26, 2014.
6
Bulletin of the Administration of Saint Petersburg. 2015. No. 2.

1

Access from the legal reference system “Consultant Plus”.
Approved by the Ministry of Labor and Social Protection of
the Russian Federation on May 20, 2017. Access from the
legal reference system “Consultant Plus”.
2
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ganizational type and legal form (non-profit and
commercial), areas of economic activity (from organizations of social services market to medical,
educational and other organizations) and of de-

direct administration of many processes and proce-

partmental affiliation are now included in the
number of organizations providing rehabilitation
and closely related services in constituent entities
of the Russian Federation.
Due to a significant number of subjects vary-

gured, which can be of great importance for certain

dures; high role of departmental rulemaking. On
the other hand, such a system, when necessary, can
show considerable flexibility, be easily reconfiregions of Russia.
Secondly, the main part of actually and legally
significant relationship requires horizontal management. It is necessary to create and maintain

ing by status participating, to some extent, in reha-

coordination links at the level of constituent enti-

bilitation of disabled people, in practice there are

ties of the Russian Federation, in particular be-

considerable difficulties in managing this system

tween: executive authority of the constituent entity

(ranging from determining the number of patients

of the Russian Federation in the area of health pro-

and their correct routing [5, p. 63] to getting direct

tection, executive authority of the constituent enti-

communication and feedback with its participants).

ty of the Russian Federation in the area of social

In addition, specialists directly draw attention to

protection for the population, executive authority

the need to change the legal regulation of interac-

of the Russian Federation in education, executive

tion between organizations participating in the

authority of the Russian Federation in employment

process of rehabilitation of disabled people, as well

promotion, executive authority of the Russian Fed-

as the whole process of rehabilitation in the consti-

eration in the area of physical culture and sports,

tuent entities of the Russian Federation1.

territorial authority of the Pension Fund of the

First, attention should be paid to the vertical

Russian Federation, regional office of the Social

management of rehabilitation system for disabled

Insurance Fund of the Russian Federation. In some

people. In general, this system is experiencing a

cases, other bodies and organizations can be men-

significant influence of administrative territorial

tioned.

division of the state (federal level – level of consti-

Analysis of the current regulatory legal

tuent entities of the Russian Federation), of the

framework shows that the relationship between the

existing structure of executive authorities (at feder-

bodies and organizations involved in rehabilitation

al and regional levels), as well as some other bo-

process is unsystematic in nature is mainly reduced

dies and organizations.

to establishment of information interaction (from

This system built on a combination of indus-

telephone conversations to the exchange of infor-

try and functional characteristics, belongs to the

mation about people with disabilities). Some of the

group of complex systems. It contributes to its

links that were actually established do not have a

failures, requires increased attention to the man-

due regulative assignment while the available doc-

agement of its individual elements, organization

uments are unavailable to a wide range of the in-

and maintenance of subordinate and coordination

volved individuals (people with disabilities, their

links. The consequence is the presence of a bulky

families, representatives, human rights defenders,

managerial (bureaucratic) apparatus; the need for

etc.).
Scientists of the St. Petersburg Scientific and

1

Practical Center for Medical and Social Assess-

Report on the State Contract No. 16-K-13-185 of August 24,
2016 for the Provision of Services for Development of a Model of Interdepartmental Interaction of Rehabilitation Organizations Ensuring the Principle of Early Care, the Continuity of
the Work with Disabled People Including Children with Disabilities and Their Escort. St. Petersburg, 2016. P. 14.

ment, Prosthetics and Rehabilitation of Disabled
People named after G. Albrecht, proposes the following functional model of interdepartmental
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interaction of the system for comprehensive reha-

phases of medical rehabilitation tying it with sanatorium-and-spa treatment.
The legislator has now removed a number of
controversial issues regarding the concept and essence of medical rehabilitation2 that existed before
[25, pp. 40−42].
Sanatorium and spa treatment includes medical care, carried out on the basis of using natural
healing resources including stay in therapeutic and
recreational areas and resorts.
Art. 1 of the Federal Law No. 26-FZ “On
Natural Healing Resources, Treatment and Recreational Areas and Resorts” of February 23, 1995
gives the basic definitions of natural healing resources3, treatment and recreational areas4, resort5,
etc. As follows from their analysis, such resources
and areas do not exist in every constituent entity of
the Russian Federation which also makes it difficult to address issues of medical rehabilitation
leading to a significant increase in cost of services
for rehabilitation of citizens.
In general, the existing resources of medical
rehabilitation in many Russian regions are rather
scanty [35, pp. 16−27]. They are very unevenly
distributed over the territory of Russia. Failure to
meet the rehabilitation challenges at this phase
contributes to the fact that a significant part of patients become disabled [9, p. 1287]. Further, this
situation should be stabilized.
The principles of medical rehabilitation are:
early start; complexity; individuality; phasing; continuity [36, p.19]. However, their practical implementation is far from ideal. In most regions there
are no specialized centers (departments) of medical
rehabilitation, specific depending on medical care

bilitation of disabled people:
– entering the system (case detection, registration);
– assessment of the condition of individual
and family members;
– setting goals, developing individual programs;
– implementation of a set of necessary measures;
– result evaluation;
– exit from the system (in case of successful
implementation of the program) or repetition of
rehabilitation cycle (development of a new program and its subsequent implementation)1.
At all phases of the system described above,
as the authors emphasize, it is necessary to establish effective interaction between various organizations (medical, social services, educational, etc.)
and departments (services).
It should be noted that in professional literature, the existing approach is sometimes criticized.
The “disabled patient” scheme, when a person who
has been sick for a long time is sent to MSA where
he is assigned a disability status based on appropriate criteria and therefore rehabilitation program is
developed, is flawed. Rehabilitation, according to
A. Kolyabina and T. Glukhova, should be performed before sending to MSA [19, p. 15]. After
recognition of a citizen as a disabled person, the
latter receives the necessary set of social benefits
and often loses an incentive for subsequent professional retraining and employment. On our own
behalf, we would like to note that rehabilitation is a
weak link in modern market-oriented medicine, not
only in terms of the disabled, but also in other categories (groups) of citizens. Adding the phase of
citizen rehabilitation in the model before they are
recognized as disabled makes sense, but it should
be preceded by a large organizational, methodological, legal work (introduction of additional terminology, regulations, standards, etc.).
Paragraph 2 of Part 4, Art. 40 of the Law on
the Fundamentals of Health Protection directly
says about prevention of disability as one of the

2

Order of the Ministry of Health of the Russian Federation
No. 1705n “On the Procedure for Organizing Medical Rehabilitation” of December 29, 2012. Russian Gazette. 2013. No.
90/1 (special issue).
3
Order of the Ministry of Natural Resources and Environment
of the Russian Federation No. 401 “On Approval of the Classification of Reserves and Predicted Resources of Therapeutic
Muds” of November 23, 2012. Russian Gazette. 2013. No. 56.
4
Resolution of the Government of the Russian Federation No.
1426 “On Approval of the Statute on the Recognition of Territories as Therapeutic Area and Resorts of Federal Significance” of December 7, 1996. Collection of Legislative Acts of
the Russian Federation. 1996. No. 51. Art. 5799.
5
Resolution of the Government of the Russian Federation No.
14 “On the Recognition of Resorts of Yessentuki, Zheleznovodsk, Kislovodsk and Pyatigorsk Located in Stavropol Krai as
Resorts of Federal Significance and on the Approval of the Statutes on Those Resorts” of January 17, 2006. Collection of Legislative Acts of the Russian Federation. 2006. No. 4. Art. 387.

1

Report on the State Contract No. 16-K-13-185 of August 24,
2016 for the Provision of Services for Development of a Model of Interdepartmental Interaction of Rehabilitation Organizations Ensuring the Principle of Early Care, the Continuity of
the Work with Disabled People Including Children with Disabilities and Their Escort. St. Petersburg, 2016. Pp. 26-28.
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between the health and social care experts. The
areas of “responsibility” are not clearly defined. It
should also be noted that the key issues which
drive the effectiveness of rehabilitation, etc., are
addressed under conditions of time deficit and “in
the middle of doing other things” (conducting
mandatory research, filling out documentation,
etc.). In this regard, recommendations to citizens
are either ineffective or simply erroneous. Is it really possible to talk seriously about a particular
path of treatment process and rehabilitation, if a
specialist sees a citizen and his medical and other
documentation for the first and possibly the last
time in his practice? Even attending medical doctor
who leads a patient for weeks, months, sometimes
for years are not insured against medical errors,
incorrect diagnoses, prescriptions and recommendations [32].
The above scheme is of a general nature and
without taking into account in full scale the prog-

provided, the corresponding routing services, there
is a lack of specialists for medical rehabilitation
[12, pp. 17–41].
In this regard, the practice of the Republic of
Belarus in medical rehabilitation is of interest. In
order to implement the principles outlined above
Belarus established at all levels (republican, regional, city (district) centers, departments, rehabilitation rooms. Prescription of rehabilitation activities is usually carried out by a multidisciplinary
team (composed of: a rehabilitation doctor, a psychologist, a psychotherapist, an exercise therapy
doctor, a rehabilitation nurse, and nursing staff).
A step-by-step system of medical rehabilitation has
been established [34, p.17].
It is important to note that the technique for
implementing relevant activities at each of the
phases, indications and contraindications for conducting active medical rehabilitation is approved
by the same Order of the Ministry of Public Health
of the Republic of Belarus.
If we look at the Law on Social Protection we

nosis (medical, social) of a number of diseases (pathological processes). For example, in Art. 36 of

will see that it determines the state policy in the
area of social care of disabled people, i.e. individu-

the Law on the Fundamentals of Health Protection
the concept of palliative medicine was enshrined

als recognized as such in the prescribed manner.
The concept of rehabilitation in this law is broader

for the first time.
As the analysis of the definition shows1, pal-

in comparison with the Law on the Fundamentals
of Health Protection. Under Art. 9, rehabilitation of

liative medical care is a complex of medical interventions and other psychological and other meas-

people with disabilities is the system and process
of full or partial recovery of abilities of disabled

ures aimed at relieving pain and alleviating other
severe manifestations of the disease, maintaining
body functions, improving the quality of life of a

people to public, social, professional and other activities. In addition to medical rehabilitation, reha-

patient.
Such patients are currently incurable. They

bilitation of disabled people also includes social
and environmental, pedagogical, psychological and

should receive disability status in a special (accelerated) manner, and therefore, benefits and medica-

cultural rehabilitation.
At the same time, the majority of social prob-

tions etc. entitled to them. However, it’s not the
proper way of rehabilitation in this case. Provision

lems of disabled people are based on the factors
caused by illness, health deterioration of a varying

of palliative care, a list of medical indications for
palliative care, procedures, standards, clinical

degree. In this regard, medical issues should be of
top priority. If these issues are settled, it, as a rule,

guidelines (treatment protocols) of palliative care
should be separately prescribed for this category

also completely removes social problems for this
category of citizens. Only in a small number of

of

cases social problems come to the fore.
However, the MSA model does not take this
link fully into account. There is misunderstanding

1

patients

by

an

authorized

federal

Palliative Care for Adults and Children: Organization and
Vocational Training: collection of documents of WHO and
EWEA. Moscow, 2014. 180 p.
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executive body.1. In addition, citizens who, in ac-

tions and Their Forms” of June 13, 20172, in the

cordance with the legislation of the Russian Federation on Citizens' Health Protection, receive pallia-

Order of the Ministry of Labor and Social Protection of the Russian Federation No. 723n “On Ap-

tive medical care, as well as the members of their
families who are in need should be provided in the

proval of the Form and Procedure for the Provision
of Information on Execution of Measures Pre-

prescribed manner a certain set of social services.
In addition to terminally ill citizens, exemptions, exceptions may be deemed necessary and
mandatory for some other groups of people with
disabilities. We can talk about children with disabilities, people with disabilities due to certain
mental diseases, etc. In this regard, the above
scheme should be adjusted.
In any case, changing ineffective, outdated
approaches to rehabilitation of people with disabilities requires addressing a number of organizational, technical and other issues, as well as ensuring proper information support for such a system.
A new system can be built on the well-known
principles of social service (continuity, interaction,
differentiation) [31, p. 326], but they should receive a clear organizational and legal support, be
focused on achieving performance targets.

scribed by an Individual Rehabilitation or Habilitation Program for a Person with Disabilities, Individual Rehabilitation or Habilitation Program for a
Child with Disabilities to Federal State Institutions
of Medical and Social Assessment by the Executive
Authorities of Subjects of the Russian Federation,
Local Governments and Organizations, Regardless
of Type of Legal Entity” of October 15, 20153.
Basically, they regulate the procedure for developing an individual rehabilitation program and
the procedure for its implementation, as well as interdepartmental interaction. It should be noted that
implementation of such a program basically comes
down to redirection to the bodies involved in certain
phases (elements) of the program (including the
constituent entities of the Russian Federation).
Besides, as shown by the analysis of regional
models of rehabilitation, as well as routing of citizens during rehabilitation, most of them do not
have the proper standardization, which, on the one
hand, makes it easy to customize and change individual elements of such models at the regional level, and on the other hand, make them opaque, uncontrolled, complicate protection of the rights and
legally protected interests of citizens.
The norms of regional legislation are often
of the most general or declarative nature; they do
not introduce anything new or concrete into the
legal regulation of the discussed group of public
relations. For example, in accordance with Part 1
of Art. 21 of the Law of Moscow No. 34
“On Social Service for the Population and Social
Assistance in Moscow” of July 9, 20084 social
rehabilitation services in social service organizations are provided to persons with disabilities
in accordance with federal legislation. This flaw
of this regional legislator is partially mitigated by

The Procedure for Developing an Individual
Program of Rehabilitation / Habilitation
Currently, issues of rehabilitation of the disabled at the federal level are also addressed in the
Order of the Ministry of Labor and Social Protection of the Russian Federation No. 486n “On Approval of the Procedure for Development and Implementation of an Individual Program for Habilitation or Rehabilitation of a Person with Disabilities, Individual Rehabilitation or Habilitation Program for a Child with Disabilities Issued by Federal State Medical and Social Assessment Institu-

1

Order of the Ministry of Health of the Russian Federation
No. 187n “On Approval of the Procedure for Providing Palliative Medical Care for Adult Population” of April 14, 2015.
Official Internet portal of legal information (www.pravo.
gov.ru). May 12, 2015; Order of the Ministry of Health of the
Russian Federation No. 193n “On Approval of the Procedure
for Providing Palliative Care for Children” of April 14, 2015.
Official Internet portal of legal information (www.pravo.
gov.ru). May 15, 2015; Letter of the Ministry of Health of the
Russian Federation No. 17-9/10/2-2519 “On the Arrangement
of Medical Care for Palliative Patients” of May 28, 2015.
Access from the legal reference system “Consultant Plus”.

2

Official Internet portal of legal information (www.pravo.
gov.ru). August 1, 2017.
3
Ibid. December 14, 2015.
4
Tverskaya 13. 2008. No. 97.
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the following subordinate laws: Decree of the
Government of Moscow No. 514 “On the Establishment of the State Rehabilitation Service for the
Disabled of Moscow” of June 8, 19991; Order of
the Government of Moscow No. 1175-RP “On
Additional Measures to Complete the Establishment of Specialized Base Center for Rehabilitation
of Disabled People” of June 28, 20062.
With respect to certain rehabilitation measures, in some regions of the Russian Federation,
attempts are being made to standardize provisions
in which the order and fixed points of rehabilitation for people with disabilities are defined more or
less detaile3.
Regardless of the presence (absence) at the
regional level of regulatory legal acts mediating
the discussed relations, rehabilitation of the disabled remains a weak point of the system [40,
pp. 181−186]. Proper organizational final goaloriented mechanisms of rehabilitation (rather than
the process itself), the achievement of certain integrative and other indicators [20, pp. 35−38], has
not yet been established.
As a rule, people with disabilities receive a limited range of services (depending on the local characteristics, strength and resources) [39, pp. 58−62],
quickly lose interest in the proposed (existing) rehabilitation programs, being satisfied with really
tangible guarantees and benefits (pension, compensation, etc.), which further leads to serious problems of socialization of people with disabilities [4,
pp. 339−343] in Russian society. Some authors
even distinguish groups of social and legal barriers
that affect the role of people with disabilities in
society [13, pp. 635−644]. Their elimination is
possible only through integrated approach to the
issues of rehabilitation, and, more broadly, socialization of the disabled. For this, it is necessary to
overcome the narrow departmental approach to

solving the problems of people with disabilities,
which in essence requires the creation of available
network of organizations various in functional and
legal forms that provide such services with determination of quantitative and qualitative indicators
of their work efficiency.
In some cases, “entry into the system”, the receipt of disability status is caused by problems of
inconsistency of legislation on the public health
protection, social protection, and provision of medicines.
The main tool in the work of the vast majority
of doctors are medicines for medical use. People
with disabilities receive several drugs at once,
some of which are expensive. At the same time,
the current legislation on drug provision of the
population is currently far from perfect. State guarantees of free medical care to citizens cover a limited range of diseases4. The prescription and use
of drugs within the framework of the existing
guarantees applies mainly to hospital patients (including partial hospital stay). Over 90% of the
population receives outpatient medical care. However, most of them are forced to buy medicines at
their own expense. The disabled, in accordance with
Art. 6.1 of the Federal Law No. 178-FZ “On State
Social Assistance” of July 17, 19995, as well as other
federal and regional acts, have the right to get a number of medicines free or by privilege [26].
Despite the intricacies of the Drug Provision
Legislation, actual difficulties in a number of regions with obtaining drugs at a discount or free of
charge, citizens with disabilities actively implement and defend their rights to drug provision,
which allows them to support their health. Rehabilitation issues fade into the background. In addition,
citizens understand that loss of the disabled status,
as a rule, leads to loss of the right to appropriate
drug provision, which will inevitably lead either to

1

Tverskaya 13. 1999. No. 43.
Bulletin of the Mayor and the Government of Moscow. 2006.
No. 40.
3
Order of the Department of Social Protection of the Population of Moscow No. 405 “On the Arrangement of Complex
Rehabilitation Activities for Invalids with Disorders and Sequelae of Injuries of the Spinal Cord and Brain” of May 15,
2015. Access from the legal reference system “ConsultantPlus”.
2

4

Resolution of the Government of the Russian Federation No.
1492 “On the Program of State Guarantees of Free Medical
Care for Citizens for 2018 and for the Planning Period of 2019
and 2020” of December 8, 2017. Collection of Legislative Acts
of the Russian Federation. 2017. No. 51. Art. 7806.
5
Collection of Legislative Acts of the Russian Federation.
1999. No. 29. Art. 3699.
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tary organizations are recognized as voluntary associations of citizens, united in accordance with
the procedure established by law, on the basis of
their common interests to satisfy spiritual or other
intangible needs, to represent and protect common
interests and achieve other goals not contradicting
the law.
The Federal Law No. 82-FZ “On Public Associations” of May 19, 19951 suggests to understand the ‘public association’ as a membershipbased association, created on the basis of joint activities to protect common interests and achieve the
statutory goals of united citizens.
Federal law No. 7-FZ “On Non-Profit Organizations” of January 12, 19962 directly indicates
such a form as a public organization.
Despite the presence of some differences in
the definitions of public organization (the Civil
Code focuses on meeting certain needs, and a special federal law on joint activities), such an organization as a whole is characterized by the solution
of certain common tasks (of non-commercial nature) of united people (members).
In connection with the foregoing, we should
mention Art. 33 of the Law on Social Protection,
according to which public organizations of disabled people are recognized organizations created
by people with disabilities and people representing
their interests, in order to protect the rights and
legitimate interests of the disabled, ensure their equal
opportunities with other citizens, and solve the problems of social integration of people with disabilities,
among which are the disabled and their legal representatives (one of the parents, adoptive parents, guardian or curator) make up at least 80%, as well as unions (associations) of these organizations.
In this norm, the task of public organizations
of disabled people is given more specificity, and a
criterion is established for classifying such an organization as a public organization of people with
disabilities.
Analysis of local acts of public organizations,
including public organizations of people
with disabilities shows that, in general, they
duplicate the provisions of federal legislation on

refusal to purchase drugs at their own expense due
to their high cost (resulting in poor health, new
‘entering the system’), or to a significant deterioration in their financial situation, therefore, their
quality of life and health, which can also lead to
disability.
This problem can be addressed only in the
event of changing the approaches to drug provision
for the population (integration of drug supply into
medical care at all phases, introduction of drug
insurance, etc.). Currently, from the definitions of
concepts “medical care” and “medical service”
enshrined in Art. 2 of the Law on the Fundamentals of Health Protection it does not automatically
follow that they include drug supply for medical
use [29, p.5].
Legal Status of Public Organizations
of the Disabled
Anticipating discussion of the issue of public
organizations for disabled people, it should be
noted that regulatory and legal control of MSA is
‘one-legged’, there is a distinct shift to the side of
regulation of certain aspects of activities of government bodies, administration and MSA organizations. They don’t contain the issues of determining
the legal status of citizens, mechanisms, methods
for implementation and protection of their rights
and it is discussed in dedicated literature [30,
pp. 3–11]. However, this category of citizens is the
most vulnerable and socially unprotected, it requires close attention of the state from the standpoint of the realization of its social function in law
[38, p.143], federal and regional legislation.
Some of the issues that are not settled at the
federal level can be solved at the level of constituent entities of the Russian Federation. In addition,
in a broad sense, the protection of rights of disabled people can also be addressed by institutions
of civil society, as well as entrepreneurial means
(in case of development of social entrepreneurship
in the country) [24, pp. 6−10].
The legal status of public organizations of
disabled people and their competence are determined by federal legislation, and certain aspects of
activity are determined by local (independent) acts
of such organizations.
In accordance with paragraph 1 of Art. 123.4
of the Civil Code of the Russian Federation, volun-

1

Collection of Legislative Acts of the Russian Federation.
1995. No. 21. Art. 1930.
2
Ibid. 1996. No. 3. Art. 145.

599

Mokhov A. A., Petyukova O. N.

the protection of rights and legitimate interests of
people with disabilities, and the achievement of
other tasks of people with disabilities.
We also would like to specify Art. 14.1 of the
Federal Law No. 131-FZ “On the General Principles of Organization of Local Self-Government
in the Russian Federation” of October 6, 20031, by
virtue of which local independent government bodies are entitled to support public associations of
disabled people.
In addition to solving the tasks of public organizations of people with disabilities directly
stated in the most general form by the federal legislator, special literature emphasizes their positive
role in: providing rehabilitation of people with disabilities or its individual phases [6, pp. 117−121];
the establishment of active interagency cooperation, which allows to remove a number of problems in the process of rehabilitation of disabled
people [33, pp. 35−37]; accelerating integration of
people with disabilities into civil society [11,
pp. 96−103]; improving the quality of assistance
[2, pp. 70−77].
As you can see, the nature and scope of tasks
solved by public organizations of people with disabilities may vary: from representing the interests
of the disabled and protecting their rights, to a
wide range of services provided to people with
disabilities (rehabilitation, consulting, representation, legal, etc.).

people engaged in illegal consumption of narcotic
drugs or psychotropic substances.
Under certain conditions, socially-centered
non-profit organizations may be provided with
support in the prescribed forms2.
It should be noted that so far a direct reference
to rehabilitation refers only to persons engaged in
the illegal consumption of narcotic drugs or psychotropic substances. We believe that it is necessary in
general to specify rehabilitation as an activity.
In connection with the abovementioned, the
status of public organizations of disabled people
needs to be clarified, which is noted in dedicated
literature [15, pp. 78−83].
Based on the study, it is possible to make the
following conclusions:
– the management system of bodies and organizations in the area of MSA and rehabilitation
of disabled people needs to be improved;
– it is necessary to update the MSA and rehabilitation model, which consists in optimizing the
route of movement of citizens (along with the general route, provide also incomplete (shortened)
routes (depending on age, gender, prognosis of the
disease, etc.);
– management of MSA processes and rehabilitation of disabled people needs to be reformed
(revised, optimized, simplified) with simultaneous
introduction of new technologies (organization,
information support), admission of new participants to the market;
– it is necessary to create effective mechanisms for provision of medicines to a wide range of
population, which will reduce the load on the system as a whole, as well as the number of people
with disabilities;
– public organizations of people with disabilities should be differentiated on the basis of the
tasks they perform, the types of economic activity
that they perform, which will provide targeted support to such organizations and stimulate the development of the market for rehabilitation and other
services provided to people with disabilities.

Socially-Centered Non-Profit Organizations
and Their Role in Social and Labor Integration
of Disabled People
In this connection, the definition of “sociallycentered non-profit organizations” is of undoubted
interest. Such organizations are non-profit organizations created in separate organizational and legal
forms (including the form of a public organization), carrying out activities aimed at solving social
problems, the development of civil society, as well
as a limited list of activities, including: social services, social support and protection of citizens;
activities in the field of healthcare, disease prevention and public health protection, improvement of
the moral and psychological state of citizens;
measures for medical rehabilitation and social rehabilitation, social and labor reintegration of

2

Resolution of the Government of the Russian Federation
No. 713 “On the Provision of Support to Socially Oriented
Non-Profit Organizations” of August 23, 2011. Collection of
Legislative Acts of the Russian Federation. 2011. No. 35.
Art. 5097; Resolution of the Government of the Russian
Federation No. 1478 “On the Property Support of Socially
Oriented Non-Profit Organizations” of December 30, 2012.
Collection of Legislative Acts of the Russian Federation.
2013. No. 2. Art. 85

1

Collection of Legislative Acts of Russian Federation. 2003.
No. 40. Art. 3822.
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Further legislative enshrinement of the con-

Suggestions for Improving Organizational and
Legal Support for Medical and Social
Assessment in the Russian Federation

servative model may require development of certain provisions of federal legislation; adoption at

In theory there are roughly three models of
implementation of legislation in relation to a par-

the regional level of special acts mediating relations in connection with medical and social as-

ticular group of social relations: conservative, negative, optimistic [28]. Sometimes they also speak

sessment and rehabilitation of people with disabilities, as well as mechanisms, tasks, and ways of

of a radical or revolutionary approach to solving
the problems arising in one or another model,

interacting with public organizations of the disabled.

which involves not its modernization and correction but its dismantling.

In fact, the analyzed legislation is already developing along this path. We should, in particular,

The conservative model is based on preservation of the main parameters of legal regulation.

mention the following acts, which were added to
Chapter 2 of the Law on Social Protection:

The main characteristics of this model:
– incorporation of norms regulating the dis-

– Federal Law No. 122-FZ “On Amendments
to Legislative Acts of the Russian Federation and

cussed group of legal relations in already existing
legislation (mainly on social services and public

Recognizing Invalid Certain Legislative Acts of
the Russian Federation due to the Adoption of

healthcare);
– framework nature of legal regulation set by

Federal Laws ‘On Amendments and Additions to
the Federal Law ‘On General Principles of Arranging Legislative (Representative) and Executive

the norms of sectoral federal laws; the main array
of norms is represented by departmental regula-

Bodies of State Power’ and ‘On the General Principles of the Organization of Local Self-

tions;
– predominance of narrow departmental ap-

Government in the Russian Federation” of August
22, 20041;

proach to the regulation of individual relations, the
need to establish interdepartmental interaction for

– Federal Law No. 419-FZ “On Amendments
to Certain Legislative Acts of the Russian Federa-

the practical solution of tasks assigned to state bodies at various levels;
– financing of ongoing activities for medical
and social assessment, rehabilitation, etc., mainly
funded by the budgets of the appropriate level;
– absence of serious, breakthrough civil and
business initiatives in the discussed area, preservation of the paternalistic model of behavior of disabled people
– saving of high conflict probability in the
discussed area (actual impossibility for individual
citizens to exercise the rights guaranteed by legislation, overestimated expectations, etc.).
In the framework of the conservative model, it
is enough to adopt norms that would enshrine (fix)
the current MSA and rehabilitation model in a
more precise way, clarifying the general as well as
other ways of routing citizens, etc. In addition, further optimization of interdepartmental interaction
is needed at both federal and regional levels.

tion on Social Protection of the Disabled in Connection with Ratification of the Convention on the
Rights of the Disabled of December 1, 2014”2;
– Federal Law No. 392-FZ “On Amendments
to Certain Legislative Acts of the Russian Federation on Improvement of Independent Evaluation of
the Quality of Conditions for the Provision of Services by Organizations in the Area of Culture,
HealthCare, Education, Social Services and by
Federal Institutions of Medical and Social Assessment” of December 5, 20173 .
The main document

mediating

the

discussed relations within the conservative model
is currently not a law, but a subordinate act,

1

Collection of Legislative Acts of the Russian Federation.
2004. No. 35. Art. 3607.
2
Ibid. 2014. No. 49. Part IV. Art. 6928.
3
Ibid. 2017. No. 50. Part III. Art. 7563.
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i.e. Resolution of the Government of the Russian
Federation No. 95 “On the Procedure and Terms
for Recognizing a Person as Disabled” of February
20, 2006. However, this document, as follows from
its name, defines only the procedure and terms for
recognizing a person as disabled. It should also be
noted that during the effective period of the Resolution it has been updated nine times.
A significant number of amendments and additions have been made to other regulatory legal
acts at the federal and regional levels, which indicates insufficient effectiveness of the existing
model, low quality of regulatory legal base governing MSA in Russia, as well as of rehabilitation of
disabled people and other issues closely related to
these.
The negative model does not imply any significant interference in the discussed group of relations.
Main characteristics of this model:
– actual freezing (blocking) of relations at the
level where they are;
– gradual alienation of people from state institutions.
Such a model is not viable in the future. The
duration of the model life cycle depends on the
degree of tension, balance, and conflict of the
group of regulated relations. The problems of disabled people who constitute significant percentage
of the country’s population (according to various
estimates, from 8 to 10%) is one of the sensitive
areas [8, p. 17−19], which cannot longer be ignored by the President of the Russian Federation1,
the legislator, the executive authorities at various
levels.
The optimistic model assumes a significant
increase in the effectiveness of a separate group of
legal relations or groups of related legal relations.
It is generally characterized by the following:
– recognition of the group of relations as important, of high priority, actual filling of the guaranteed rights of citizens with concrete content supported by the relevant legal mechanisms and legal
tools;

– more active involvement of citizens, civil
society institutions, business besides a narrow circle of government and management bodies, separate public organizations (mainly of the disabled)
in solving the existing problems;
– gradual reduction of budget expenses for rehabilitation of people with disabilities, their employment, etc.;
– systematization of federal legislation (removal of contradictions, elimination of conflicts
and gaps in legal regulation) and synchronization
(updating and creation of new acts in the constituent entities of the Russian Federation).
We also mentioned a radical or revolutionary
approach to solving the existing problems of the
discussed area, in fact, implying a complete breakdown of the existing model. Thus, the All-Russian
Public Organization “League of Patient Advocates” represented by its President A. V. Saversky
announced an initiative aimed at eliminating MSA
and transferring its powers to medical committee
of medical organizations. Such a radical approach,
in the opinion of its authors, will allow to reduce
social tension and conflict; eliminate the actual
duplication of functions of medical committees and
MSA; to bring a structure that resolves the issue of
recognizing a citizen as a disabled person closer to
the population; reduce the period of recognition;
reduce costs2.
The experience of the United States is cited as
a positive example of a country where the relevant
functions have been transferred to the attending
medical doctors of medical organizations.
In our opinion, such an approach contains a
rational basis, since, indeed, with the proper arrangement of MSA, changes in functionality of
medical committees, their strengthening by engaging other specialists (non-medical), they are, in
principle, able to cope with the tasks. In any case,
they know the person being examined (under examination) better, have the most complete and precise history of his life and illness, and are closest to
a citizen who is in need of recognition as a disabled person.

1

Meeting of the President of the Russian Federation
V. V. Putin with representatives of public organizations and
professional communities of people with disabilities. Disabled
People and Society. 2017. No. 4. Pp. 3–22.

2
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Being within the boundaries of existing MSA
model, or even when it is broken, in any case, it is
necessary to raise a question of the detailed regulation of this sphere of expert activity. Without this,
it is difficult to talk about the stable functioning of
MSA, whoever performs this assessment.
The Law on the Fundamentals of Health Protection lists a number of medical examinations differing from each other based on their reasons, tasks
to be solved, etc.
Among the medical examination, medical forensic and psychiatric forensic tests are the most
regulated. The procedure for appointment and conduct of such an assessment, the legal status of an
expert etc. are enshrined in procedural codes (Code
of Civil Procedure of the Russian Federation, Code
of Criminal Procedure of the Russian Federation,
etc.), as well as the Federal Law No. 73-FZ on
“State Forensic Examination in the Russian Federation” of May 31, 20011. The procedure for conducting military medical examination (one of the
first medical examinations that were developed in
connection with the formation of a regular army
and navy under Peter I) is quite thoroughly regulated [18, p. 18−37].
Among the less regulated ones is medical and
social assessment. To prove it, it is enough to
compare the content of Art. 60 and 61 of the Law
on the Fundamentals of Health Protection. Article
60 consists of two parts, each of which includes
one sentence. In fact, by virtue of this, MSA is delimited from a number of other examinations. Further, we see a reference to the legislation of the
Russian Federation on the social protection of
people with disabilities. In turn, the Law on Social
Protection gives a legislative concept of medical
and social assessment; in the most general form,
the legal basis for the activities of medical and social assessment institutions and their tasks; the
procedure and techniques for conducting an independent assessment of the quality of services rendered by medical and social assessment institutions. The majority of organizational, methodological and other issues, in one way or another, fragmentary affecting the rights of citizens (the dis-

abled, under examination, etc.) are regulated by
sub-legal (subordinate) acts2.
According to G. B. Romanovsky, the procedure for conducting medical and social assessment
demonstrates a one-sided approach [30, p. 7]: the
activities of the relevant bodies and institutions are
mainly regulated; citizens, their rights and protection mechanisms are out of focus. Other scholars
also draw attention to the lack of attention of the
legislator to the rights of a single, most vulnerable
category of citizens and their implementation [22].
Article 61 of the Law on the Basics of Health
Protection includes nine parts. In addition, attention should be paid to the Decree of the Government of the Russian Federation No. 565 “On Approval of the Regulations on Military Medical Examination” of July 4, 20133, including 103 items
and annexes. The above mentioned Resolution of
the Government of the Russian Federation No. 95
“On the Procedure and Terms for Recognizing a
Person the Disabled” of February 20, 2006 consists
of 46 items, some of which refer us to other subordinate acts or contain formulations allowing them
to be interpreted in a different way.
For example, according to item 15 of the analyzed Rules, a citizen is sent to MSA by a medical
organization, regardless of its organizational and
legal form, by the body that provides pensions or
by the social protection body.
It is not clear from the text of the document
how this referral occurs and how important
the consent (disagreement) of the person to be sent
for such an examination is. However,
2

Order of the Ministry of Labor and Social Protection of the
Russian Federation No. 310n “On Approval of the Procedure
for the Organization and Activities of Federal State Institutions of Medical and Social Assessment” of October 11, 2012.
Russian Gazette. 2012. No. 301; Order of the Ministry of Labor and Social Protection of the Russian Federation No. 59n
“On Approval of Administrative Regulations on Provision of
State Service of Conducting Medical and Social Assessment”
of January 29, 2014. Russian Gazette. 2014. No. 151; Order of
the Ministry of Labor and Social Protection of the Russian
Federation No. 122-a-n “On Approval of Requirements for the
Content and Form of Providing Information on the Activities
of Federal Institutions of Medical and Social Assessment,
Posted on the Official Websites of Federal Institutions of
Medical and Social Assessment in the Information and Telecommunication Network of Internet” of February 28, 2018.
Official Internet portal of legal information” (www.pravo.
gov.ru). May 21, 2018.
3
Collection of Legislative Acts of the Russian Federation.
2013. No. 28. Art. 3831.
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this issue has an important procedural value, the
possibility of implementing a whole complex of
citizen rights depends on its correct solution.
Referral to MSA is associated with a significant number of defects (underestimation of the degree of impairment of body functions and systems,
sending of people with a favorable prognosis, lack
of information required in making medical documentation, etc.) [41, pp. 19–21].
Inconsistency of the MSA organization system and the system (structure) of medical organizations locally leads to inconsistency of actions,
increase in costs (time, finance, etc.) and the number of conflicts. So, the authors of one of the publications cite the following example from practice:
A patient from a remote village, to pass through
examination and get a referral for a medical and
social examination should, at the best scenario,
visit Sokolskaya Central District Hospital for 3−4
times; Gorodetsk Central District Hospital1 for 2
times; once Regional Diagnostic Center in Nizhny
Novgorod; once Gorodets Bureau of Medical and
Social Assessment. Thus, the distance covered is
640 to 1020 km [8, pp. 17−19].
In the 21st century, with active development
of information and other technologies, global digitalization, the widespread introduction of the “one
stop” principle in the provision of wide range of
public services, such a state of affairs seems unacceptable.
Under current conditions there are no serious
technical, organizational, legal obstacles to reducing the number of personal contacts of the patient
(his representative) with officials at various levels,
simplifying the existing procedures. This is primarily a technical issue (development and implementation of an information system for a particular MSA
model). From the standpoint of law, it is enough to
accept norms defining the order of information
exchange, interaction of the subjects of the system
and its other participants, responsibility of the delinquent for the offenses committed, red tape approach and so on.
Optimization of the studied processes also allows to reduce corruption and other official crimes
in this area [1, pp. 87−95]. Even those individuals

who have all reasons to be recognized disabled in
accordance with the current legislation, receive
certain guarantees and benefits, sometimes have to
violate some rules, enter into “informal” contacts
with “intermediaries”, specialists and heads of
MSA institutions1.
The literature focuses on the following key
problems: difficulties in obtaining the status of a
disabled person; wide discretion of expert doctors
in case of uncertainty, vagueness of criteria used in
implementation of MSA [10, pp. 11–14]; Appeal
against the MSA decision [30, pp. 3–11].
In general, they can be summarized in two
blocks: problems of objectivity of expert conclusions; problems of determining the legal status of
citizens – participants of the discussed legal relations (patients being examined, subject to examination).
Expert Opinion is an important document, the
main source of information that guides when making decisions that have legal value. In this regard,
sufficient attention should be paid to the issues of
completeness and validity of MSA conclusions.
Professional analysis of completeness of the
expert opinion (conclusion) and its validity is quite
a challenge. In this situation, a top-level MSA is
assigned an important role in the event of a conflict. The engaged party may point out the presence
of certain shortcomings, inaccuracies, contradictions, non-application of necessary, in the applicant's opinion, research methods, techniques, etc.
when conducting MSA. Independent MSA can
play some role, as well as the conclusion of an independent expert.
It should be noted that we do not share the approach according to which the phrase “independent
assessment” is used in the literature and even in
normative legal acts. Assessment, in its essence,
cannot be dependent, otherwise it is not an assessment, not a document that meets the requirements

1

The head of the Bureau of Examination in Dagestan made
healthy children disabled for bribes. First Anti-Corruption
Media. May 24, 2018.
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of the legislation, in fact it is inadmissible evidence

Besides, for the effective implementation of

[21, pp. 15−18]. It is more correct to talk about a
different assessment, external, “independent” of

duties assigned to the expert in conducting examination, giving an expert opinion, the expert is giv-

the department and people who conducted the examination, etc. However, due to the widespread

en specific rights.
In order to fulfill its procedural function, the

use of this phrase, further, it will be used in the
work due to the absence of a term established in

expert is given the rights to get acquainted with the

the doctrine that precisely defines this phenomenon.

the court to submit additional materials and docu-

Great importance in expertology is also given
to issues of competence of the expert, special lim-

submitted materials are insufficient or he does not

its (boundaries) of expert knowledge, determined
by the matured (non-matured) techniques and me-

expert task.

thods, as well as the capabilities of the science itself (medical, biological, etc.) and technology at

No. 73-FZ “On State Forensic Expert Activities in

this stage of their development [23, p.161]. In addition to general professional skill (in a particular

pert has the right to apply to the head of the rele-

medical), an expert should also have special (ex-

experts in conducting forensic examination; make

pert) training, the applied methods and techniques
should be well-known, understandable for all ex-

statements to the protocol of the investigative ac-

perts in the relevant area (field), and the results
should be verified.

tion by the participants of the process of his opi-

Equally important for obtaining an objective
conclusion in addition to the competence of an ex-

law, appeal against the actions of the authority or

pert conducting MSA, as well as completeness and
correctness of methods, techniques and ways of

they violate the rights of an expert.

learning the reality, has an issue of his objectiveness and independence of his opinion.

Article 18 of the analyzed Law. According to that,

Thus, the legislator does not allow the expert to
participate in criminal, civil and other legal proceed-

ducting a forensic assessment, and in the cases

ings if he is personally, directly or indirectly interested in the outcome of the case, or there are other cir-

diately ceases if circumstances are established con-

case materials; participate in legal proceedings; ask
ments for study; refuse to give an opinion if the
possess the necessary knowledge to perform the
According to Art. 17 of the Federal Law
the Russian Federation” of May 31, 20011 an exvant state forensic institution for involving other

tion or court session regarding the misinterpretanion or testimony; in the manner prescribed by
person who appointed the forensic examination if
Another important provision is stipulated in
the expert institution cannot be entrusted with conwhen such proceedings are commenced it immefirming the interest in the outcome of the case of

cumstances causing doubts in his impartiality.

the head of this institution. This is due to the fact

Special mention should be given to Art. 307

that even with if an expert is independent as a sub-

of the Criminal Code of the Russian Federation

ject of procedural legal relations it is not always

which provides for the criminal liability of an ex-

easy to ensure his independence against the head of

pert for giving a deliberately false conclusion.

organization (to which the expert is subordinate as

Of interest is the introduction of Art. 19.26 in

an employee).

the Administrative Code of the RF by virtue of

Dedicated literature pointed to the problem of

which it became possible to attract individual ex-

the impact on forensic experts by their leaders or

perts (when exercising state control (supervision),

officials of higher authorities and organizations.

municipal control, as well as an accreditation expert, technical expert to administrative responsi-

1

Collection of Legislative Acts of the Russian Federation.
2001. No. 23. Art. 2291.

bility for giving a deliberately false conclusion.
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dural position. For example, together with the general provisions for the expert and specialists (Art.
10, 16, 18, 19, 20, 35, 94, 95, 113, 171, etc. of the
Code of Civil Procedure (CCP)), there are special
articles in the law (187, 188, etc., CCP), developed
on the basis of the unity and differentiation of the
procedural position of the competent people (experts and specialists).
We have even less regulatory certainty in relation to other persons involved in carrying out such
examinations (for example, psychologists, social
work specialists, etc.).
As we are aware, the documents regulating
the activities of experts performing MSA do not
provide consolidation of their rights and obligations arising from the specifics of their activity, i.e.
giving opinion of legal significance affecting the
scope of rights and guarantees of citizens.
This approach is not accidental. According to
Art. 8 of the Law on Social Protection, MSA is
carried out by the relevant institutions, i.e. legal
entities. However, a legal entity, depending on one
or another approach, is a fiction, or a special functional system. In any case, it does not have a profession and cannot independently carry out examinations or any research. This quality is provided
exclusively by individuals (employees of the organization, i.e. a legal entity). The organization
provides the conditions for implementation by employees of their labor (official) functions.
As an example of the proper distinction of

This problem was quite acute, in particular, in the
production of forensic medical examinations on
“medical” cases [17, pp. 84–92]. The doctrine and
practice developed recommendations on the production of such examinations in expert institutions
of other regions, or expert organizations of other
departmental subordination (the Ministry of Justice
of the Russian Federation, the Ministry of Defense
of the Russian Federation, etc.), non-governmental
expert organizations, etc. [16, pp. 28–30].
Improving the Legal Status of Subjects of
Medical and Social Assessment
In compliance with the Order of the Ministry
of Labor and Social Protection of the Russian Federation No. 715n “On Approval of the Professional
Standard” “Specialist in Medical and Social Assessment”1 of December 5, 2013, the main purpose
of activity of such a doctor is to determine, in the
established manner, the needs of the examined person in social protection measures. The document
does not stipulate any special rights and obligations.
The Order of the Ministry of Labor and Social
Protection of the Russian Federation No. 310n “On
Approval of the Organization and Activities of
Federal State Institutions of Medical and Social
Assessment”2 of October 11, 2012 establishes that
the staff of the bureau specialists consists of doctors in medical and social examination, psychologists, and rehabilitation specialists, and the medical
and social assessment itself is carried out by specialists of the bureau. Experts and requirements for
them escape the attention of the document drafters.
Decree of the Government of the Russian
Federation No. 95 “On the Procedure and Terms
for Recognizing a Person as Disabled” February
20, 2006 does not use the word “doctor”, and the
‘expert’ category is used only once in paragraph 44
in relation to a citizen's appeal against the decision
of the head office. Basically, the word “specialist”
is used in the document.
It should be noted that procedural legislation
distinguishes between such individuals as “expert”
and “specialist” in connection with the scope and
nature of work, and most importantly, their proce1
2

economic activities of organization in a separate
market (in a separate area) and a separate group of
knowledgeable persons, the provisions of the Federal Law No. 135-FZ “On Assessment Activity in
the Russian Federation” of July 29, 1998 can be
cited3.
The assessment activity is deemed by the legislator as the professional activity of the subjects of
assessment activity, aimed at establishing the value
in relation to certain types of objects
(objects of market, cadastral, liquidation, investment, etc.). In addition, individuals (appraisers)

3

Russian Gazette. 2014. No. 21.
Ibid. 2012. No. 301.

Collection of Legislative Acts of the Russian Federation.
1998. No. 31. Art. 3813.
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the expert independence, the following wording is
already notable: “The Doctor in medical and social
assessment in his activity shall be guided ... by
instructions of the head of the medical and social
assessment bureau”. This wording deliberately puts
him not in the position of an expert, a person who
on his own (or as a member of the committee)
makes a legally significant decision, but an executive person.
Equally important is to pay attention to some
liberty that is generally typical of the subordinate
laws, and incorrect use of certain specialties, qualifications and positions of medical personnel, which
have been noted in the literature [33, pp. 11–23].
The requirements to competence for other
(non-medical) MSA specialists are quite fragmentary 3.
One of the preconditions for giving a reasonable conclusion is the research based on scientifically based approaches, methods that meet all the requirements of modern science and technology.
Thus, the Decree of the Government of the
Russian Federation No. 1297 “On Approval of the
State Program of the Russian Federation ‘Accessible Environment’ for 2011–2020”4 December 1,
2015 directly develops and introduces objective
examination methods as one of the tasks. This
document is not the first where attention is drawn
to the need for development and conduct of MSA
on the basis of modern techniques5. On the one
hand, the documents emphasize the importance of
such documentation for MSA, on the other hand, it
recognizes that there are serious problems in this
area, a noticeable gap in adoption and approval of
such methodologies.

are recognized as subjects of assessment activity
that meet a number of requirements established by
this law.
In connection with the above, it is necessary
to bring the aforementioned wording of the current
Law on Social Protection into line with practice
and common sense. At the same time, the legal
status of an expert conducting MSA should receive
due normative consolidation.
Today the issues being studied are fragmentarily regulated by various laws and subordinate acts,
which in the event of a conflict, allows experts and
expert organizations to “avoid responsibility”.
Lack of self-sufficiency and independence of
the expert in carrying out examinations allows the
engaged people to influence the final conclusions
and to deform them that is unacceptable in a state
of law.
The issue of competence of the expert in solving the tasks assigned to him is equally significant
for MSA and its objectification.
The Order of the Ministry of Labor and Social
Protection of the Russian Federation No. 715n “On
Approval of the Professional Standard ‘Specialist
in Medical and Social Assessment” of December 5,
2013 stipulates the requirements for education and
training, as well as special conditions for admission to work (availability of certificate of a specialist for the major “Medical and Social Assessment”)1.
Attention should also be paid to preparation of
the Draft order of the Ministry of Labor and Social
Protection of the Russian Federation “On Approval
of the Professional Standard ‘Specialist in Medical
and Social Assessment”2. The explanatory note
emphasizes the further development of this professional activity which also requires changes to the
knowledge and skills. However, the Project does
not contain any changes or innovations. In particular, from the standpoint of the discussed issue of

3

Order of the Ministry of Labor and Social Protection of the
Russian Federation No. 151 “On Certification of Specialists
with Higher Medical and Psychological Education of Federal
State Institutions of Medical and Social Assessment, Institutions of Rehabilitation of Disabled People, Social Services and
Prosthetic and Orthopedic Enterprises” of August 3, 2001.
Access from the legal reference system “ConsultantPlus”.
4
Collection of Legislative Acts of the Russian Federation.
2015. No. 49. Art. 6987.
5
Resolution of the Government of the Russian Federation
No. 790 “On the Federal Target Program "Preventing and
Fighting Social Diseases (2002−2006)"” of November 13,
2001. Collection of Legislative Acts of the Russian Federation.
2001. No. 49. Art. 4620.

1

Order of the Ministry of Health of the Russian Federation
No. 707n “On Approval of Qualification Requirements for
Medical and Pharmaceutical Workers with Higher Education
in the Field of ‘Health and Medical Sciences’” of October 8,
2015. Official Internet portal of legal information
(www.pravo.gov.ru). October 27, 2015.
2
Prepared by the Ministry of Labor and Social Protection of
the Russian Federation on August 12, 2015.
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high number of complaints filed with bureaus at
various levels2.
Going to court for protection of the rights violated by the applicant also does not guarantee a
positive result for the applicant even if there are
any violations. For matters requiring special knowledge, the court appoints assessment. The experts
conducting examination must meet the requirements set for them which have already been mentioned above. Practice shows that persons with
special knowledge and skills (in the meaning that it
is formulated in the current subordinate regulatory
acts on MSA) work in MSA bureaus of various
levels. Other specialists may be in specialized research and educational organizations, but they are
not known to a wide circle of judges, lawyers, especially ordinary citizens. In addition, there are
organizational difficulties with their involvement
by the court as experts. Thus, the pathological circle closes: employees of the MSA Bureau are appointed by the court as experts, although they are
not formally legally interested in the outcome of
the case, but are inside the same professional
community (corporation).
The Law on the Fundamentals of Health Protection in Part 3 of Art. 58 establishes the right of
citizens to independent medical examination. The
procedure and cases for conducting such an examination are established by the same position approved by the Government of the Russian Federation. Currently, there is only a Resolution of the
Government of the Russian Federation No. 574
“On Approval of the Regulations on Independent
Military-Medical Examination” of July 28, 2008.
This problem is known to the regulator, in this
regard, it is suggested to make provisions on independent medical and social assessment in the Federal Law on the Basics of Health Care, as well as
to develop a provision on independent medical and
social assessment3.

In addition to the procedural independence
and competence of experts already mentioned
above, the legal mechanisms for possible subsequent evaluation of the existing (data) expert opinions contribute to objectivity and validity of expert conclusions.
In the proceedings (criminal, civil, administrative, etc.), there are possibilities to commission an
additional and repeated examination, to attract specialists to give explanations, etc. The legislator
understands that despite the existence of legal and
other guarantees that ensure independence of an
expert, there may be mistakes, or other violations,
or errors in the work of representatives of any area
of professional activity.
What are the mechanisms that exclude opportunity of error that we have in relation to MSA?
The Decree of the Government of the Russian
Federation No. 95 “On the Procedure and Conditions for Recognizing a Person as Disabled” of
February 20, 2006 contains the following provisions on appealing the MSA Bureau decision: an
appeal of the Bureau’s decision is held in the MSA
Main Bureau, in compliance with the general rule;
the appeal of the decision of the Main Bureau is
held in the MSA Federal Bureau; the decision is
appealed within one month; based on the complaint, MSA is carried out, according to its results
an appropriate decision is made.
Furthermore, the announced decision may be
appealed in court.
A more thoroughly pre-trial (extrajudicial)
procedure for appealing decisions is provided in
the Order of the Ministry of Labor and Social Protection of the Russian Federation No. 59n “On Approval of Administrative Regulations for the Provision of State Services for Medical and Social Assessment”1 of January 29, 2014. The document
defines requirements for a complaint, the procedure and forms of its appealing, as well as the cases in which such a complaint may be filed. The
attempt to enshrine particular rights of the applicant appears to be important.
It should be noted that in general, the extrajudicial (administrative) procedure for protection
of rights is currently not sufficiently effective. This
is evidenced by official statistics, the persistently
1

2

Resolution of the Government of the Russian Federation No.
1297 “On Approval of the State Program of the Russian Federation ‘Accessible Environment’ for 2011−2020” of December 1, 2015. Collection of Legislative Acts of the Russian Federation. 2015. No. 49. Art. 6987.
3
“Plan of Measures ("Roadmap") to Improve the State System
of Medical and Social Assessment for the period up to 2020”.
Approved by the Ministry of Labor and Social Protection of
the Russian Federation on May 20, 2017.
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To date, this work has not been completed, the
relevant acts have not been adopted.
The rights of citizens in the area of MSA have
not yet been comprehensively and consistently defined in the current normative legal acts governing
the MSA.
Those which were filed are listed below:
– in the event that a medical organization or a
social welfare body refused a citizen to be sent to
MSA, a certificate is issued to him, on the basis of
which the citizen has the right to apply to the bureau independently;
– a citizen has the right to get familiar with an
MSA act;
– a citizen has the right to get familiar with
the MSA protocol;
– a citizen (his legal or authorized representative) has the right to engage any specialist, after his
consent, to participate in MSA with a deliberative
vote1;
– the recipient of the state service has the right
to file a complaint against the actions (inaction) of
the MSA institutions2.
As one can be aware, in current reality, what
is meant is only the right to get familiar with the
relevant materials, ITU documents, as well as to
appeal against actions or omissions violating the
rights of citizens.

– define the catalog of duties and rights of an
expert, specialist and other persons involved in
MSA;
– regularize the procedure and practices for
appealing (contesting) the results of MSA, other
actions (omissions) of bodies and officials in connection with MSA;
– define the catalog of rights and obligations
of persons undergoing MSA (from their referral to
MSA, to the receipt of an appropriate conclusion,
etc.)
– elaborate regulations on independent MSA.
Large scale, challenging and complexity of
the tasks to improve MSA in the country cause
some phasing in adoption and implementation of
relevant decisions.
At the first phase the following tasks are to be
solved:
– further improvement of the current MSA
model considering the need to clarify the routing
processes of citizens, digitization of most of the
processes in the area of MSA, optimization of interdepartmental interaction, etc.;
– enshrinement of the rights and obligations
of main subjects of this process (first of all, citizens and MSA experts);
– introduction into practice of mechanisms for

Conclusions

protection of citizens' rights in MSA system, in

In connection with the above, it seems necessary to:
– ensure legislative enshrinement of the MSA
model in the near future, taking into account its
approaching to the population, greater flexibility
and promptness;
– elaborate detailed regulations for the MSA
procedure;
– regularize the practice and procedures for
providing information support and exchange of
information for the purposes of MSA;

particular, through the development of institution
of independent MSA.
The key documents may include: Federal Law
on Amendments and Additions to the Law on Social Protection and the Law on Fundamentals of
Health Protection; Regulations on MSA, including
but not limited to Independent MSA; acts of the
ministries.
In addition, it is desirable to implement pilot
projects in several regions of the Russian Federation on the delegation of MSA authorities to the

1

regional level, the transfer of MSA functions to the

Clauses 19, 27.1, 29.1 of the Resolution of the Government
of the Russian Federation No. 95 “On the Procedure and
Terms for Recognizing a Disability of the Person” of February
20, 2006.
2
Clause 145 of the Order of the Ministry of Labor and Social
Protection of the Russian Federation No. 59n “On Approval of
the Administrative Regulations on Provision of Public Services for Medical and Social Assessment” of January 29, 2014.

level of medical committees of medical organizations (selected according to predetermined criteria:
profile, level, possession of modern medical and
information technologies, etc.).
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The results of the pilot projects will allow the
MSA model to be updated or completely reject it,
which will require major changes in the current
legislation.
The results of the first phase will enable preparation of the Draft Federal Law “On Medical and
Social Assessment in the Russian Federation”,
which should establish organizational, financial,
legal and other bases for introduction and functioning of the new MSA model.

5.
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Introduction: the search for an optimal balance between private and public interests remains extremely relevant today. The conflict of such interests is inevitable when regulating relations associated with the implementation of the fiscal function and financial supervision by the
state. The use of such tools as monitoring and audit allows for neutralizing controversies between payers of compulsory payments and tax (customs) bodies. There appear the following issues requiring scientific consideration: analysis of the legal rules regulating the procedure for
conducting monitoring and audit, identification of problems arising in course of their application, determination of the ways for their development. Purpose: to show the possibilities of
achieving a balance between public and private interests on the basis of tax monitoring, audit in
the field of customs affairs. Methods: analysis and synthesis, formal-logical, comparative-legal,
historical, statistical. Results: it is determined that tax and customs relations may be to a certain extent fiduciary in nature; the essence and functions of tax monitoring as an innovative
form of tax control are clarified; the relationship between audit and customs control after the
release of goods is correlated; the role of tax monitoring and customs audit is established for
the optimal balance of private and public interests. The main functions of tax monitoring and
audit in the field of customs are identified: fiscal, preventive, analytical. Conclusion: the authors present some ideas concerning the development of monitoring and audit that might con© Bakaeva O. Yu., Pokachalova E. V., 2018
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tribute to balancing private and public interests. It is proposed to expand the range of organizations in respect to which tax monitoring can be conducted. It is argued that audit reports can be
used by the customs authorities when categorizing participants in foreign economic activity, as
well as when determining the financial stability of authorized economic operators. The possible
advantages of introducing the institution of customs auditors are presented.
Keywords: private and public interests; tax monitoring; customs audit; financial control; tax control;
customs control; public audit; audit activity
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Введение: вопросы поиска оптимального баланса между частными и публичными
интересами не теряют своей актуальности. Конфликт таких интересов неизбежен при
регулировании отношений, присущих сфере реализации государством фискальной функции и осуществления финансового контроля. Сглаживание противоречий между плательщиками обязательных платежей и налоговыми (таможенными) органами возможно посредством применения таких инструментов, как мониторинг и аудит. Анализ правовых норм, регламентирующих порядок их проведения; выявление проблем, возникающих
при их применении; определение путей их развития – все эти вопросы требуют научного
осмысления. Цель: на основе раскрытия особенностей проведения налогового мониторинга, аудита в области таможенного дела показать возможности достижения баланса частных и публичных интересов. Методы: методы анализа и синтеза, формальнологический, сравнительно-правовой, исторический, статистический. Результаты: определено, что налоговые и таможенные отношения могут носить в определенной степени фидуциарный характер; раскрыты сущность и функции налогового мониторинга
как инновационной формы налогового контроля; проведено соотношение между ауди617
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том и таможенным контролем после выпуска товаров; установлена роль налогового
мониторинга и таможенного аудита для оптимального соотношения частных и публичных интересов. Выделены основные функции налогового мониторинга и аудита в области таможенного дела: фискальная, превентивная, аналитическая. Выводы: в целях
дальнейшего поиска баланса между частными и публичными интересами предложено
рассмотреть перспективы развития указанных форм финансового контроля, расширить круг организаций, в отношении которых может проводиться налоговый мониторинг. Аргументирована идея о возможности использования таможенными органами аудиторских заключений в рамках категорирования участников внешнеэкономической
деятельности, а также для определения финансовой устойчивости уполномоченных
экономических операторов. Продемонстрированы преимущества потенциального введения института таможенных аудиторов.
Ключевые слова: частные и публичные интересы; налоговый мониторинг; таможенный аудит;
финансовый контроль; налоговый контроль; таможенный контроль;
государственный аудит, аудиторская деятельность

er, reduce legal awareness and even lead to legal

Introduction
Establishing trust is one of the most impor-

nihilism.

tant components of interaction between public

Unreasonable state intervention in economic
activities of business entities, high tax burden and
low welfare of the population with hypertrophied
attention to public interests inevitably infringes
upon the private sector. All this does not allow
business entities to develop dynamically and to
realized their potential to the fullest extent possible. Opposition between the authorities and the
population is strengthened by the discontent with
the state policy, when adequate ratio of private and
public interests becomes impossible.
Unfortunately, measures taken by the state to
achieve fiscal purposes are associated with the
conflict of interest of public authorities (tax and
customs authorities) and persons under their control. It is very difficult to achieve full confidence
and level out the contradictions and disputes in this
sphere. However, it is quite possible to impart a
certain fiduciary character to such relations, taking
into account the interests of those who pay taxes,
charges, and other obligatory payments. The construction of this model of legal relations should
be based on the use of the tools and mechanisms
that help private subjects to conduct their activities and at the same time promote the achievement of fiscal purposes by the state. The coercive
measure should play a supporting role, giving way

authorities and private entities. The basis for the
formation and functioning of state and public
institutions are public interests conveyed by the
state. For citizens and organizations, the guiding
lines of their activities are private interests reflecting their needs. Modern interaction of the
state, society and the individual requires taking
into account private and public interests and
searching for an optimum balance between them.
This is possible with the mutual respect for the
interests of each party, mutual responsibility of
citizens and the state, development of democratic institutions and involvement of private entities
in various government tools.
The search for a balance of private and public
interests is possible through an unconditional priority of law. Its purpose, in particular, is to ensure
the reasonable ratio, minimize imbalance and find
methods to overcome collisions. The conflict of
interest of the individual and the state and acute
contradictions between them adversely affect the
functioning of social relations in modern Russia,
undermine the authority of the law, illustrate a crisis of public confidence in bodies of the state pow618
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gle concept of financial control, although science
has repeatedly pointed out the expediency of its
development and adoption of a law on the fundamentals of financial control [6, p. 144].
Financial control is the most important component of financial activities of the state and municipal units. It is the control over the observance
of legality and expediency of actions in the sphere
of formation, distribution and use of public monetary funds aimed at maintaining stability and developing the economy of the state and its regions.
The control function of finance is fully manifested
through this institution, and as a result of its implementation, the task of strengthening financial
discipline is solved. Financial control ensures the
interests of not only the state and municipal units,
but also contributes to the observance of the rights
and interests of citizens and organizations [15,
pp. 124–131].
As E. Yu. Gracheva points out, “in modern

to conviction as well as to such methods of legal
regulation as promotion and encouragement.
The President of the Russian Federation set
the strategic objectives for the development of our
country until 2024. These include improvement of
conditions for doing business, reduction of administrative procedures and barriers in the field of international trade1. Tackling these tasks implies, in
particular, the need to optimize the activity of tax
and customs authorities in terms of increasing the
level of credibility to them.
Achievement of a balance of private and public interests in tax and customs legal relations is
promoted by means of such measures as monitoring and audit. They are elements of the institute of
financial control and, along with the general characteristics inherent in its various methods, they
also have indispensable features. These measures
should be enforced through legislation, which
would indicate the understanding that no private
interests can be achieved without the availability
and safeguarding of public interests.
The specified institute is given special attention in the most important sources of financial law,
which is predetermined by the very essence of
finance as monetary funds of the state and municipal units. The basics of the state (municipal) financial control are covered in Section IX of the Budget Code of the Russian Federation2 (hereinafter –
the BC of the RF). Chapter 14, entitled “Tax Control”, is included in Part 1 of the Tax Code of the
Russian Federation3 (hereinafter – the TC of the
RF). The federal law “On Currency Regulation and
Currency Exchange Control”4 contains Chapter 4,
entitled “Currency Exchange Control”. At the
same time, the legislator has not elaborated a sin-

conditions, it is essential to ensure that implementation of public interests as a major component in
the policy of the welfare state is formulated in the
legislation as the main objective of financial control” [5, p. 211]. Within achievement of the specified interests there takes place a check of compliance with the established legislation by all subjects, the economic feasibility of the actions committed, as well as of their efficiency.
Classification Financial control is carried out
according to various criteria. For example, financial control is divided into preliminary, current and
subsequent, depending on implementation schedules; it can be budget, tax, currency, etc., depending on the object. In order to differentiate financial

1

Decree of the President of the Russian Federation No. 204
“On the National Goals and Strategic Objectives for Development of the Russian Federation for the Period up to 2024”
of May 07, 2018. Collection of Legislative Acts of the Russian
Federation. 2018. No. 20. Art. 2817.
2
Federal Law No. 145-FZ “The Budget Code of the Russian
Federation” of July 31, 1998 (as amended on June 4, 2018).
Collection of Legislative Acts of the Russian Federation. 1998.
No. 31. Art. 3823.
3
Federal Law No. 146-FZ “The Tax Code of the Russian
Federation (Part One)” of July 31, 1998 (as amended on February 19, 2018). Collection of Legislative Acts of the Russian
Federation. 1998. No. 31. Art. 3824.
4
Federal Law No. 173-FZ “On Сurrency Regulation and Currency Control” of December 10, 2003 (as amended on April 3,
2018). Collection of Legislative Acts of the Russian Federation. 1998. No. 50. Art. 4859.

control, such grounds are used as the bodies which
implement it, the entities under control, the nature
of implementation, the verification method, etc.
One of the criteria for classification of
financial control is the expression of will of the
audited entities, either mandatory (carried out by
authorized bodies in accordance with legislative
requirements)
and
initiative
(conducted
at will and decision of the audited entities). Initiative financial control covers such a form as tax
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identification of goods, accounting of goods,
checking the availability of a system of accounting
of goods and keeping records of goods, and others
(cl. 1 Art. 338 of the CC of EAEU). In essence
they are very similar to the methods of control.
The content of the categories of the form and
method of financial control are often mixed, since
both of them act as a way to implement control
activities. It is no coincidence that the state program of the Russian Federation “Management of
public finance and regulation of financial markets”
explicitly points to the need to streamline the forms
and methods of the state (municipal) financial control3.
It is obvious that the form of control can be
implemented through the use of specific techniques, means and methods. In other words, for
each form of control there are several methods
through which it is performed. In its turn, the form
of financial control is a reflection of its type. For
example, subsequent customs control (as a type of
control) means conducting customs inspections (as
a form of control) and consists in using such control methods as arithmetic verification of documents, counting work, comparison, inspection,
analysis, etc.
In this connection, it appears that by its legal
nature monitoring is a method of control. In general, it is carried out in the application of such a
technique as observation concerning the entity under control. Meanwhile, in the Tax Code of the
Russian Federation it is positioned as a form of tax
control.
As a rule, audit is regarded as a type of financial control. However, some documents use the
expression “audit method”4, since it contains a set

monitoring, as well as audit. In some cases, audit is
conducted on a mandatory basis.
Before proceeding to studying the essence of
tax monitoring and customs audit, it is necessary to
dwell on their legal nature and place in the financial control system. In this connection, the issue of
the forms and methods of financial control deserves special attention. According to the veracious
statement of E. A. Rovinsky their combination,
along with thorough examination of the specific
condition of the economic and financial activities
of the audited object is the essence of financial
control activities [13, p. 50].
Unfortunately, it should be noted that the legal
concepts of the type, form and method of financial
control are not contained in the current regulatory
enactments. Only some parts of the specified elements are included in particular laws. For example,
Article 265 of the BC of the RF establishes external, internal, preliminary, and subsequent control.
Article 10 of the Federal Law “On General Principles of the Organization and Functioning of Control and Auditing Bodies of the Constituent Entities of the Russian Federation and Municipal
Units” 1 establishes such forms as control or expert
analytical measures. Among the methods of financial control, the legislator lists verification, audit,
inspection,
authorization
of
transactions
(Art. 267.1 of the BC of the RF). Meanwhile, in
Clause 1 of Article 82 of the Tax Code of the Russian Federation the check is named a form of tax
control. In Article 322 of the Customs Code of the
Eurasian Economic Union (hereinafter – CC of
EAEU), it is referred to the form of customs control2. A new concept “measures to ensure customs
control” has recently appeared in customs legislation. These include requesting documents and data,

3

Resolution of the Government of the Russian Federation No.
320 “On the Approval of the State Program of the Russian
Federation “Management of Public Finance and Regulation of
Financial Markets”” of April 15, 2014 (as amended on March
29, 2018). Collection of Legislative Acts of the Russian Federation. 2014. No. 18. Part 3. Art. 2166.
4
See, e.g.: Decision of the Council of the Eurasian Economic
Commission No. 94 “On the Regulation on a Uniform Procedure of Conducting Joint Inspections of Objects and Sampling
of Goods (Products) which are Subject to Veterinary Control
(Supervision)” of October 9, 2014. Available at:
http://www.eurasiancommission.org (accessed 18.06.2018);
“Methodical Recommendations for Implementation of Internal
Financial Audit” approved by the Order of the Ministry of
Finance of the Russian Federation No. 822 of December 30,

1

Federal Law No. 6-FZ “On the General Principles of the
Organization and Activity of Regulatory and Calculating Bodies of Territorial Subjects of the Russian Federation and Municipal Units” of February 7, 2011 (as amended on April 3,
2017). Collection of Legislative Acts of the Russian Federation. 2011. No. 7. Art. 903.
2
Customs Code of the Eurasian Economic Union: Appendix
No. 1 to the Agreement on the Customs Code of the Eurasian
Economic Union of April 11, 2017. Available at:
http://www.eaeunion.org/ (accessed 23.06.2018). It is ratified:
Federal Law No. 317-FZ “On Ratification of the Agreement
on the Customs Code of the Eurasian Economic Union” of
November 14, 2017. Collection of Legislative Acts of the Russian Federation. 2017. No. 47. Art. 6843.
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of various methods and techniques for its imple-

lead to negative consequences in the form of legal

mentation. Hence it is necessary to distinguish be-

sanctions. In this connection, the relations between

tween audit financial control as a type of initiative

tax authority and taxpayer are converted from ver-

control and the use of audit as a method of con-

tical (with the imperative subordination of one sub-

ducting financial control. However, in customs

ject to another) into horizontal (with partnership
elements). This allows for resolving possible con-

relations, audit is often recognized as a form of

tradictions and disputes, eliminating existing short-

control carried out by customs authorities or autho-

comings in advance, without resorting to tradition-

rized entities.

al methods of legal protection. Such relationships

Bearing in mind the debatable nature of this

are based on three main components – mutual

issue, and following the standards established in

trust, understanding, and transparency [24]. The

the regulatory enactments, in this work we will

taxpayer has to be completely open and ready to

examine tax monitoring and audit applied in the

actively interact with the tax authority.

customs affairs as forms of financial control.

Legal norms on tax monitoring were intro-

Tax Monitoring as an Innovative Form of
Tax Control

duced into the Tax Code of the Russian Federation
in 2014 and entered into force on January 1, 20151,

In general, monitoring means one of the ways

although its separate elements (agreements on ex-

to examine certain phenomena, facts, actions, in-

panded information interaction) were introduced

formation. This mechanism is based on observa-

into Russian practice as an experiment in 2012.

tion, as a result of which certain views are formed,

The mechanism of tax monitoring is a certain form

assessments are made, decisions are taken. The

of “horizontal” control as opposed to classical

term “monitoring” is derived from the Latin word

“vertical” control by the tax authority. It involves

“monitor”, i.e. “warning”, which reflects its focus

an expanded interaction with the tax authority even

on the prevention of possible risks and the caution

before filing of a tax return, which allows for quick

of potential violations.

resolution of controversial issues of taxation. In

In tax law, monitoring has become an innova-

turn, the tax authority gets access to the business

tive form of control; it has allowed tax authorities

and tax accounting data of the taxpayer in real time

to improve the administration methodology. A new

and can verify correctness and timeliness of the

promising form of interaction between taxpayers

economic transactions reported by the taxpayer for

and tax authorities was immediately supported by

the purposes of taxation2.

both business entities and public authorities. The

Introduction of tax monitoring is caused

current period of active development of digital

by interest of the state in increasing the predicta-

technologies increases the chances for effective

bility of tax revenues at all levels of the budget

application of this institute.

system of the Russian Federation. This is

By its nature, tax monitoring represents com-

also due to the importance of timely iden-

pliance control, i.e. initiative adherence of a private

tification of gaps and conflicts in tax legislation,

entity within a management system to the rules

1

Federal Law No. 348-FZ “On Amending Part One of the Tax
Code of the Russian Federation” of November 04, 2014. Collection of. Legislative Acts of the Russian Federation. 2014.
No. 45. Art. 6158.
2
See: The explanatory note to the Draft Federal Law “On
Amending Part One of the Tax Code of the Russian Federation”. Available at: http://asozd2.duma.gov.ru/main.nsf/%
28SpravkaNew%29?OpenAgent&RN=529630-6&02
(accessed 18.06.2018).

established by the legislation on taxes and fees.
Acceptance of certain obligations is accompanied
by desire to identify potential risks that may later
2016. Access from the legal reference system “Consultant
Plus” (accessed 18.06.2018).
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reduction of costs for tax audits, legal costs in con-

by him and expenses incurred for the purposes of

nection with reduction of tax disputes and increase
in the level of legal culture of taxpayers1. Its task is

calculating and paying corporate income tax on the
consolidated group of taxpayers (Article 105.26. of

to provide transparent, prompt interaction with
taxpayers on tax issues. This allows organizations

the Tax Code of the RF).
The subject structure of tax monitoring is ra-

to reduce tax risks, costs for carrying out tax audits
and the number of tax disputes.

ther accurately defined in the legislation:
1) tax authorities (clause 2 of Article 105.26

Internationally, tax monitoring is known as
the most lenient form of tax control. For example,

of the Tax Code of the Russian Federation) as the
subjects given the right to hold it;

the procedure of horizontal monitoring (Horizontal
Monitoring Program) is applied in the Netherlands;

2) controlled entities: taxpayers, as well as
payers of tax levies and insurance fees, tax agents

in the USA there is a practice of concluding an
agreement before filing tax returns, and similar

– organizations (clause 1of Article 105.26 of the
Tax Code of the Russian Federation).

practice exists in Germany [16, pp. 58–64]. In
Canada, if a payer makes a mistake when submit-

Tax monitoring cannot be carried out with regard to individuals (for example, persons having

ting a tax form, he can use the option of voluntary
disclosure (Voluntary Disclosure Program), allow-

the status of individual entrepreneurs).

ing him to reduce the amounts of a penalty fee and

tax authorities as subjects of tax monitoring is de-

sanctions [9, p. 178]. In the framework of tax monitoring in foreign countries, the practice of assess-

batable. At its core, the state represented by autho-

ing tax risks affecting tax revenues to the budget
system is applied. The risks are taken into account

legal relations. The state transfers its will to the

such as: the use of tax planning tools, including the
participation of offshore companies; abuse of

powers, determines the procedure and conditions

double tax treaties; distortion of information for
the purpose of artificial damages [7, p. 17]. In this

state as the user of the financial resources of its

connection, tax monitoring can also be used to ensure the economic security of the state.

by misconduct of state authorities and their offi-

The subject of tax monitoring is directly specified by the legislator. It covers the correctness of

The range of parties subject to tax monitoring

It should be noted that the issue of positioning

rized bodies is the authoritative participant in tax
public authorities, vests them with appropriate
for the implementation of its activities. And the
treasury bears responsibility for the harm caused
cials.
is not as wide as it might seem at first. To be ad-

calculation (withholding), completeness and timeliness of payment (transfer) of taxes, levies and

mitted to participation in monitoring, they must

insurance contributions. In accordance with the
Tax Code of the Russian Federation, the obligation

clause 3 of Article 105.26 of the Tax Code of the

meet a number of requirements stipulated by
Russian Federation. These requirements are consi-

to pay (transfer) is assigned to the taxpayer (payer
of the levy, payer of insurance contributions, tax

dered in the aggregate and reflect the financial sta-

agent), that is to the organization.
For a participant of the consolidated group of

bility of the person, as well as his status as a large

taxpayers, the subject additionally includes the correctness of determination of the income received

system revenues.

entity, providing a considerable share of the budget
The following financial indicators of such a
subject are taken into account:

1

The explanatory note to the Draft Federal Law “On Amending Part One of the Tax Code of the Russian Federation”.
Available at: http://asozd2.duma.gov.ru/main.nsf/% 28SpravkaNew%29?OpenAgent&RN=529630-6&02
(accessed
18.06.2018)..

– the aggregate amount of value added
tax, excise taxes, corporate income tax and mineral extraction tax payable for the calendar year
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preceding the year in which the application for tax

the audited year to October 1 of the following year

monitoring is submitted, makes at least 300 million
rubles1;

(clauses 4, 5 of Article 105.26 of the Tax Code of
the Russian Federation).

– the total amount of income received according to the annual accounting (financial) records of

Since tax monitoring is an initiative type of
financial control, it is carried out only if there is
the expression of will of the organization, i.e. on a
voluntary basis. This feature of tax monitoring
gives grounds to believe that this form of tax control has signs of conciliatory (mutually agreed)
procedures [8, p. 192]. It reflects the tendency of
the tax authorities to equal partnership with payers,
the desire to help them, to prevent possible negative consequences. Tax monitoring makes to the
transition to a qualitatively new level of control
through open dialogue with public authorities and
preventive measures.
For its initiation, the subjects submit to the tax
authority an application for tax monitoring in the
prescribed form not later than July 1 of the year
preceding the period for which it is planned to be
carried out (Clause 1 of Article 105.27 Tax Code
of the Russian Federation). The application shall
be accompanied by the regulation of information
exchange; information on direct or indirect participants of the organization (if the share of such participation is more than 25 percent); accounting policy for the purposes of taxation of the organization
acting in the calendar year in which the application
for tax monitoring is submitted; internal documents
regulating the internal control system of the organization.
Tax monitoring in respect of organizations
that already take part in it may be extended by the
decision of the tax authority for another two periods if the organization does not submit an application about refusal before December 1 of the year
preceding the next period. At the same time, such
organizations are not obliged to comply with the
above requirements to the participants of tax monitoring (Clause 3 of Article 105.26 of the Tax Code
of the Russian Federation).
According to the results of consideration of
the submitted application and set of documents, the
head of the tax authority or his Deputy must make a
decision to conduct or refuse to carry out tax monitoring. The term of its making – before November 1
of the year in which the application was filed.

the organization for the calendar year preceding
the year in which the application for tax monitoring is submitted, makes at least 3 billion rubles;
– the aggregate value of assets according to
the accounting (financial) records of the organization by December 31 of the calendar year preceding the year in which the application for conducting tax monitoring is submitted, makes at least
3 billion rubles.
The listed requirements “cut off” a wide range
of subjects from being able to participate in tax
monitoring, since they are focused on the largest
taxpayers. Such a rule seems to have unreasonably
narrowed the range of parties potentially willing to
engage in such interaction with the tax authorities.
In this regard, it is advisable to change the provision of clause 3 of Article 105.26. of the Tax Code
of the Russian Federation, which establishes the
financial indicators of parties allowed to implement tax monitoring in respect of them by significantly reducing such indicators. At the first stage
of such a reform, the cumulative amount of payable taxes, the total amount of received income and
the total value of the assets of the organization can
be reduced three times. Thereby not only the largest taxpayers, but also large and average organizations will be allowed to participate in tax monitoring. In the longer term, consideration should be
given to the elimination of restrictions for payers in
participating in such a procedure.
Tax monitoring is carried out for the period
constituting the calendar year. However, the period
in which the said form of tax control for the specified period is carried out lasts from January 1 of

1

The taxes which are subject to payment in connection with
transit of goods through a customs border of the Customs
Union are not considered, but the amounts of the taxes withheld by the organization as the tax agent (sub clause 1 of
clause 3 of Art. 105.26 of the Tax Code of the Russian Federation) are considered.
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Refusal to conduct tax monitoring must be
justified strictly on the grounds directly stated in
the Tax Code of the Russian Federation:
− failure to provide documents (information)
specified above or submission of these documents
(information) not in full;
− non-compliance of the organization with the
requirements (Clause 3 of Article 105.26 of the
Tax Code of the Russian Federation) mentioned
earlier;
− non-compliance of the regulations on information interaction with the prescribed format
and requirements;
− non-compliance of the internal control system used by the taxpayer with the established requirements to the organization of this system.
The regulations of information interaction
shall be drawn up by the taxpayer and submitted to
the tax authority together with the application for
tax monitoring in the form and in accordance with
the requirements established by the Federal Tax
Service (hereinafter – the FTS of Russia)1. It
should necessarily reflect:
1) the procedure for submitting documents
and information to the tax authority (in electronic
form or by accessing the company's information
systems), as well as the procedure for familiarizing
the tax authority with the original documents, if it
is necessary;
2) the procedure for reflection by the organization of the income and expenses, objects of taxation and tax base;
3) information about accounting registers and
analytical registers of tax accounting;
4) information about the company’s internal
control system for monitoring facts of economic
life and correctness of the calculation (retention),
completeness and timeliness of payment (transfer)
of taxes, fees, insurance premiums.
In turn, the internal control system is a set of
organizational structure, methods and procedures
approved by the organization to provide orderliness and efficiency of financial and economic ac-

tivities (including the achievement of financial and
operational indicators, the safety of assets), identification, correction and prevention of errors and
distortion of information in the calculation (retention) of taxes, fees, insurance premiums, completeness and timeliness of their payment (transfer), as well as timely preparation of accounting
(financial), tax and other reporting of the organization (Clause 7 of Article 105.26 of the Tax Code of
the Russian Federation).
Mandatory requirements for the arrangement

1

2

of an internal control system for the purposes of
tax monitoring (for example, for the control environment of the organization, the risk management
system, the control procedures used by the taxpayer, the information system, etc.) are also established by the FTS of Russia2.
In general, the internal control system should
provide:
− well organized and efficient management of
financial and economic activities of the organization;
− correctness of calculation, completeness and
timeliness of payment of taxes, fees, insurance
premiums;
− the accuracy, completeness and timeliness
of reflection of the performance results in the accounting (financial), tax and other reports;
− compliance with the legislation of the Russian Federation;
− monitoring of the results of the control procedures performed.
As a form of tax control, tax monitoring is
carried out in compliance with the established procedure. In the system of tax authorities, the
relevant functions are assigned to the inter-district
inspections of the FTS of Russia for
the largest taxpayers. There are formed working
groups
within
these
inspections
which
should include officials of the Department of

See: Order of the Federal Tax Service of the Russian Federation No. MMV-7-15/323@ “On the Approval of the Forms of
the Documents Used when Conducting Tax Monitoring and
Requirements to Them” of April 21, 2017. Available at:
http://www.pravo.gov.ru (accessed 18.06.2018).

See: Order of the Federal Tax Service of the Russian Federation No. MMV-7-15/509@ “On the Approval of Requirements for the Organization of the System of Internal Control”
of June 16, 2017. Available at: http://www.pravo.gov.ru (accessed 18.06.2018).
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Desk Audits, the Department of Field Audits, the
Legal Department1.
In the process of tax monitoring, the tax authority has the right to demand from the taxpayer
the necessary documents, information and explanations concerning the correctness of calculation,
completeness and timeliness of payment of taxes,
fees, insurance premiums2, as well as to involve an
expert and a specialist. At the same time, the volume, frequency of reclamation, the period to
which the documents (explanations) are related are
not formally limited.
The most important document adopted in the
framework of tax monitoring is a reasoned opinion
of the tax authority, which reflects the position of
the tax authority on the correctness of calculation
(retention), completeness and timeliness of payment (transfer) of taxes, fees, insurance premiums
(Clause 1 of Article 105.30 of the Tax Code of the
Russian Federation). By its nature, such a document is a law enforcement (non-normative) act of a
tax authority containing explanatory information. It
is called “advance tax ruling”, i.e. instrument of
tax agreements in respect of transactions planned
by the payer in the future. This allows organizations to determine the level of tax burden and possible risks in each specific situation, to avoid mistakes in taxation.
This document can be drawn up both at the initiative of the tax authority and at the request of the
taxpayer. In the first case, the tax authority shall
make a reasoned opinion if during the tax monitoring the tax authority has established a fact indicat-

ing a wrong calculation (retention), incomplete or
late payment (transfer) of taxes, fees, insurance
premiums by the organization. Thus, if during the
tax monitoring revealed contradictions or inconsistencies in the materials provided by the organization and the documents available to the tax authority, the organization is given the opportunity to
make the necessary corrections to the documents
or provide explanations. If explanations are absent
or will not satisfy the tax authority, it is obliged to
make a motivated opinion upon the fact testifying
the wrong calculation (retention), incomplete or
untimely payment (transfer) by the organization of
taxes, fees, insurance premiums (Clause 2 of Article 105.29, Clause 3 of Article 105.30 of the Tax
Code of the Russian Federation). It is to be drawn
up not later than three months before the end of the
tax monitoring period.
At the request of the taxpayer, a reasoned opinion shall be drawn up in the presence of doubts or
in the case of ambiguity in the issues of tax consequences of a transaction (operations) made or only
planned, or other facts of economic life. The requirements for the request of a reasoned opinion,
as well as the terms of its provision by the tax authority are set in Clauses 4, 5 of Article 105.30 of
the Tax Code of the Russian Federation. Thus, the
participant of tax monitoring can consult with the
official of the tax authority concerning tax consequences of particular actions even before committing those actions.
Upon receipt of a reasoned opinion, the taxpayer has the right to agree or disagree with it. In
the first case, he must notify the tax authority of
his consent, attaching documents confirming the

1

See: Letter of the Federal Tax Service of the Russian Federation No. SD-4-15/16073@ “On the Creation of Working
Groups on Tax Monitoring” of September 14, 2015. Available
at: http://www.pravo.gov.ru (accessed 18.06.2018).
2
The procedure of submitting by the taxpayer of the documents (personally or through a representative, by registered
mail or in electronic form via telecommunication channels) is
regulated by Clauses 3-6 of Article 105.29of the Tax Code of
the RF. The procedure demand and transfer of documents via
telecommunication channels is also detailed by the Order of
the Federal Tax Service of Russia of 17.02.2011 No. MMV-72/168@ "On the statement of the procedure for the direction
of the requirement on submission of documents (information)
and the procedure for submission of documents (information)
at the request of tax authority in electronic form via telecommunication channels".

implementation of the reasoned opinion, if any. In
case of disagreement, within a month from the date
of receipt of the reasoned opinion the taxpayer
must submit documents concerning the disagreements to the relevant tax authority, which sends
these disagreements together with all the available
materials to the FTS of Russia to initiate a mutual
conciliation procedure.
The mutual conciliation procedure is carried
out by the Head (Deputy Head) of the Federal Tax
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Service of Russia. According to its results, the disputed reasoned opinion of the tax authority is either changed or remains unchanged, what the taxpayer is notified about. According to the rules of
Article 105.31 of the Tax Code of the Russian
Federation, within a month from the date of receipt
of the relevant notification of the Federal Tax Service of Russia, the taxpayer notifies the tax authority which prepared the reasoned opinion on consent or disagreement with it, attaching documents
confirming its implementation (if there are any).
There should be highlighted the most important positive aspects of the motivated opinion of
the tax authority for the organization being a participant of tax monitoring:
− implementation of a reasoned opinion of the
tax authority sent in the course of tax monitoring is a
circumstance precluding the person's guilt in committing a tax offense (Part of 3 Clause 1 of Article 111 of
the Tax Code of the Russian Federation);
− the amount of arrears which were formed as
a result of the implementation of the reasoned opinion of the tax authority, sent in the course of tax
monitoring, are not subject to penalties (Clause 8
of Article 75 of the Tax Code of the Russian Federation).
However, these benefits are not valid if the
reasoned opinion is based on incomplete or incorrect information provided by the organization.
Providing reliable information in the maximum
extent possible is the key to a reasonable and qualitative decision of the tax authority.
In general, a reasoned opinion is generally
binding on both the tax authorities and the organization in the course of tax monitoring. The tax authority shall inform the organization of the presence (absence) of unfulfilled reasoned opinions
(Clause 9 of Article 105.30 of the Tax Code of the
Russian Federation) no later than December 1 of
the year following the period for which the tax
monitoring was conducted.
Early termination of tax monitoring is allowed
on the following grounds listed in Article 105.28
of the Tax Code of the Russian Federation:
− failure of the organization to comply with
the regulations on information interaction, which
has become an obstacle to tax monitoring;

− identification by the tax authority of the fact
of submission by the organization of false information in course of tax monitoring;
− systematic (twice and more) failures to
submit documents (information) and explanations
in the manner prescribed by Article 105.29 of the
Tax Code of the Russian Federation to the tax authority in course of tax monitoring.
If any of the above circumstances has been
established, the tax authority shall notify the
taxpayer in writing of the early termination of
tax monitoring.
One of the main features and advantages of
this form of tax control for the taxpayer is exemption from tax audits (both Desk Audits and Field
Audits) for tax (reporting) periods for which tax
monitoring was carried out (Clause 1.1 of Article
88, Clause 5.1 of Article 89 of the Tax Code of the
Russian Federation).
However, this exemption is far from absolute
and contains a number of exceptions. Desk Audit
can still be carried out in the case of (Part. 1.1. Article 88 of the Tax Code of the Russian Federation):
 submission of the tax return not later than
1 July of the year following the monitoring period;
 submission of the tax return on VAT or excises where the amount is claimed for reimbursement;
 submission of a revised return (calculation)
which reduced the amount of tax payable to the
budget or increased the amount of the claimed loss
compared to the previously submitted return (calculation);
 early termination of tax monitoring.
Field audit might also occur in cases established by Clause 5.1 of Article 89 of the Tax Code
of the Russian Federation. This is allowed if such
audit is conducted by a superior tax authority
as a measure of control over the activities
the of subordinate tax authority; tax monitoring
terminated early; the taxpayer has not complied
the reasoned opinion of the tax authority. In addition, field tax audit can be carried out in the case of
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submission of a revised return (calculation) for the

organizations said that the monitoring would allow

period of tax monitoring in which the amount of tax

them to reduce tax risks through the settlement of

payable is reduced or the loss is increased compared

disputes. In addition, the transition to tax monitor-

to the previously filed return (calculation).

ing is an opportunity to increase the prestige of the

Despite the relatively recent introduction of

organization, thereby confirming the reputation of

tax monitoring, the 26 largest taxpayers have

a conscious taxpayer2. Thus, law-abiding entities

switched to it since 2016: those from the groups

have a direct interest in carrying out this form of

“Rosneft”, “Gazpromneft”, Lukoil”, “Novatek”,

control over them. In turn, tax authorities receive

“Norilsk Nickel”, and also “Aeroflot” company,

prompt access to tax reports, form their position on

“Inter RAO”, bank “National Clearing Centre”,

the planned transactions, which ensures an optimal

“Megaphon”, “MTS”, etc. 14 entities from them

balance of private and public interests.

have chosen as a way of interaction providing tax

Analysis of the essence of tax monitoring al-

authorities with remote access to their accounting

lowed representatives of economic science to iden-

and tax information systems, 12 participants pro-

tify its main functions:

vide information via telecommunications systems

− informational function, which is expressed

(that is, through a special cloud storage for the

in providing tax authorities with operational data

publication of tax reporting and decoding of re-

on the object and subject of supervision, as well as

turn)1. A promising direction in this area is the im-

elements of financial and economic activities of

plementation of measures by the Federal Tax Ser-

controlled entities;

vice to standardize ways of information interaction

− analytical function, which consists in as-

between the payer and the tax authorities.

sessing the compliance of the actual conditions and

Following the results of tax monitoring, the

results presented by the payer with the pre-

payers sent to the Federal Tax Service a number of

established criteria and standards;

requests, including: requests for information about

− function of the moderator, which contri-

tax consequences of a set of transactions that have

butes to effective decision-making by tax authori-

unobvious economy; questions about specific

ties in respect of a particular payer;

transactions consistent conducting of which has

− control function (since tax monitoring is re-

signs of obtaining unjustified tax benefits; general

garded as one of the forms of tax control) [2,

methodological questions. The most popular are

pp. 16−17].

the issues concerning taxation of profits of organi-

These functions can be supplemented by one

zations.

more − preventive, which reflects the ability to

When conducting a survey of potential partic-

prevent violations of legislation on taxes and fees

ipants of tax monitoring about what is the main

in the process of tax monitoring. It is this function

motive for them to join, what they expect from the

that largely determines the interest of private enti-

new format of interaction with tax authorities, most

ties in initiating this procedure.
Along with tax monitoring, one of the forms of

1

The Federal Tax Service of Russia held a “round table” with
the largest taxpayers − tax monitoring participants. Information is published on the official website of the FTS of Russia
on March 5, 2018. Available at: https://www.nalog.ru/
rn64/news/ activities_fts/7259013/ (accessed 18.06.2018).

state control in the field of finance is audit.
2
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and was interpreted as entrepreneurial activity of
auditors (audit firms) to carry out independent nondepartmental audits of accounting (financial)
statements, payment and settlement documentation, tax returns and other financial obligations and
requirements of economic entities, as well as to
provide other audit services.
Later, the Federal Law “On Auditing Activi-

Audit and Audit Activity
in Financial Relations
Audit financial control is a vivid example of
the optimal balance in the financial sphere of public and private interests. It is widely used in different countries, which determined the need for the
development of international standards of audit,
applicable in Russia from 1 January, 20171. They
include a whole package of documents developed
by the International Federation of Accountants, in
particular:
international quality control standards;
b) international standards of auditing financial
information;
c) international reports on practice of financial
information audit;
d) international standards for review audits;
e) international standards for assurance assignments other than audits and review audits of
financial information;
f) international standards for audit-related services;
g) other documents defined by the International Federation of Accountants as an integral part
of international auditing standards.
Changes in these documents are also recognized by International standards on auditing.
In turn, these standards contain a number of
rules specifying the conditions and procedure for
conducting audits. These include, for example,
harmonization of terms of audit assignment; quality control during the audit of financial statements;
consideration of laws and legal acts during the audit of financial statements; assessment of distortions identified during audit; audit evidence, etc.
In the Russian Federation, audit was originally introduced by the Presidential decree in 1993 2

ties”3 was adopted, which generally retained the
basic provisions about the concept and organization of audit,
but improved this institution, developed and
clarified the conceptual and categorical apparatus,
detailed the procedure for its conducting, determined the legal status of its subjects, established
the procedure for monitoring the quality of audit
activity and responsibility for violations of audit
legislation.
At present, the notions of audit activity and
audit are distinguished and enshrined in the Federal Law “On Auditing Activities” (Parts 2, 3, 1).
Auditing activities (audit services) are activities
associated with audit and provision of audit-related
services carried out by audit organizations, individual auditors.
Audit is an independent examination of accounting (financial) statements of the audited entity for the purpose of expressing an opinion on the
adequacy of this reporting. Based on this definition, it is easy to identify: the object of audit – information contained in financial statements; its
method – examination; a specific feature – independence of conducting; the main purpose – to
substantiate the opinion on the reliability of the
reporting documents and the information presented
in them.
These concepts are related as a whole and

1

Resolution of the Government of the Russian Federation No.
576 “On the Approval of the Regulation on the Recognition of
the International Standards on Auditing to Be Applied in the
Territory of the Russian Federation” of June 11, 2015 (as
amended on July 31, 2017). Collection of Legislative Acts of
the Russian Federation. 2015. No. 25. Art. 3659.
2
Decree of the President of the Russian Federation No. 2263
“On Auditing Activities in the Russian Federation (together
with the “Provisional Rules of Auditing Activities in the Russian Federation”)” of December 22, 1993 (as amended on
November 26, 2001) (invalid). Collected Acts of the President

a part, insofar as auditing activities include both

and the Government of the Russian Federation. 1993. No. 52.
Art. 5069.
3
Federal Law No. 307-FZ “On Auditing Activities” of December 30, 2008 (as amended on April 23, 2018). Collection
of Legislative Acts of the Russian Federation. 2009. No. 1.
Art. 15.
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audit itself and provision of services that accompany it.
The law also defines the entities conducting

Indeed, in contrast to the category “control”, the
concept “audit” sounds milder, less imperative,
although it is wrong to underestimate the role of
audit. In course of audit, the criteria for checking

audit and providing related services: audit organizations and individual auditors. An audit organization is a commercial organization that is a member
of one of the self-regulatory organizations of auditors. An individual auditor is an individual entrepreneur who has received a qualification certificate
of the auditor and is a member of one of the selfregulatory organizations of auditors. Their independence is guaranteed by Article 8 of the Federal
Law “On Auditing Activities” and prohibits carrying out audit by entities which are founders, managers, officials, close relatives of the audited entity,
etc. Meanwhile, there is a wider range of subjects

the statements are their completeness, reliability,
objectivity and accuracy. An auditor is obliged to
confirm the absence of any distortion of information in the submitted documents, to fully evaluate
its compliance with applicable legal norms.
The difference between audit and control can
be traced in the rules that fix the procedure for
their conducting. For example, control can be carried out unscheduled, suddenly, while conduct of
audit is always subject to agreement. In general,
control is characterized by more precise regulation
of its implementation.
The content of the provisions of the law gives

that can participate in auditing – up to the supreme
(state) audit institutions (they will be discussed
below).
Article 5 of the Federal Law “On Auditing
Activities” establishes the cases of mandatory annual audit: the organization operates in the legal
form of a joint-stock company; securities of the
organization were admitted to organized trading;
when the organization presents and (or) discloses
the annual summary (consolidated) accounting (financial) statements. The list of organizations also
subject to mandatory audit include: credit Bureau,
organizations that are professional participants in

a clear understanding that audit is the activities of
private entities, mainly covered by the procedure
of self-regulation. This procedure is an independent and initiative activity carried out by entities of
entrepreneurial or professional activity, the content
of which is the development and establishment of
standards and rules of this activity, as well as monitoring over compliance with the requirements of
these standards and rules1. According to O. V. Romanovskaya, self-regulation is one of the forms of
delegation of state authority, and a self-regulatory
organization is endowed with empowerment
with certain characteristics of a public body

the securities market, insurance organizations,
clearing organizations, mutual insurance companies, trade organizers, non-state pension or other
funds, joint-stock investment funds and management companies of such funds, mutual investment
funds or non-state pension funds. The decision to
conduct audit can also be taken by law enforcement agencies in the framework of investigation of
criminal cases (usually economic crimes) in order
to obtain special knowledge. In such cases, public
interests prevail over private interests, since the
citizen or organization cannot influence the initiation of such inspections.
There is an opinion among scholars that audit

[11, p. 147]. At the same time, these relations are
not transformed in the private law ones, and preserve publicly-legal character. They are, as is
pointed out by A. V. Turbanov, focused on satisfaction of public interest, as expressed, in particular, in the adoption of obligatory acts, the application of sanctions to violators by self-regulatory
organizations [14, p. 22]. Meanwhile, the institute
of self – regulation is a good example of the
optimal combination between private and public

1

See: Federal Law No. 315-FZ “On Self-Regulatory Organizations” of December 1, 2007 (as amended on July 3, 2016).
Collection of Legislative Acts of the Russian Federation. 2007.
No. 49. Art. 6076.

is an advisory and consultative activity of entities
endowed with appropriate functions [12, p. 240].
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interests, the elimination of excessive administrative pressure.
The status of the auditor is confirmed by the
qualification certificate and membership in a selfregulating organization. His professionalism is expressed in passing a qualification exam and at least
3-year work experience in auditing activities or
accounting and preparation of accounting (financial) statements. At least two years of the last three
years of such experience should fall on work in an
audit organization.
During each calendar year, starting from the
year following the year of receipt of the qualification certificate, an auditor shall be trained at programs of professional development approved by
the self-regulating organization of auditors of
which he is a member. Recently, however, not all
auditors fulfill this obligation. According to official data of the Ministry of Finance of the Russian
Federation in 2017, out of 19,401 auditors who are
obliged to improve their skills, 18,766 specialists
had completed the appropriate training1.
Currently, there are two self-regulatory organizations in Russia: the Russian Union of Auditors
(Association) and the Association “Commonwealth” (in 2016, there were five of them). If specialists refuse to advance professional training, it
may lead to a staff reduction. That would pose a
threat to their existence since the minimum number
of participants in such organizations should not be
less than 2 thousand companies or 10 thousand
individual auditors. In each organization, the number of people who have improved their skills is less
than 10 thousand. If a self-regulating organization
loses its status, it will lead to the loss of status by all
its members. In this regard, it is necessary to reform
the auditing process, in particular in terms of reducing the membership of a self-regulating organization
as one of the criteria for its functioning.
The reduction in the number of persons engaged in auditing activities is largely associated
with the lack of demand for their services.

However, in addition to the type of audit discussed above, there is also public audit, with the
Accounting Chamber of the Russian Federation
being its supreme body. Clause 1 of Article 2 of
the Federal Law “On the Accounting Chamber of
the Russian Federation”2 directly determines that it
is a permanent supreme body of external public
audit (control), formed in the prescribed manner
and accountable to the Federal Assembly. This
indicates the existence of (at least) two types of
audit: private and public. In Russia under contemporary circumstances, this body acts as a subject
implementing the function of public audit. In addition, the control and accounting bodies of the constituent entities of the Federation and municipalities have the same functions.
The essence of public audit is expressed not
only in the possibility of its being conducted by
state bodies but also in its being aimed at checking
management of financial resources of the state
budget. Among the purposes of the Accounting
Chamber of the Russian Federation, established by
Article 5 of the Federal Law “On Accounting
Chamber of the Russian Federation” are:
− organization, target control and effective
use of funds from the federal budget and the budgets of state non-budgetary funds;
− determination of the efficiency and compliance of the procedure for the formation, management and disposal of federal and other resources with regulatory acts of the Russian Federation;
− analysis of the revealed deficiencies and
violations in the process of formation, management
and disposal of federal and other resources, development of corrective measures, as well as of suggestions to improve the budget process as a whole;
− assessment of the efficiency of granting tax
or other exemptions, budget loans at the expense of
the federal budget, as well as assessment of the
legality of providing state guarantees and sureties

1

See: Report of the Ministry of Finance of the Russian Federation “Advanced Training of Auditors in 2017”. Official website of the Ministry of Finance of the Russian Federation.
Available at: https://www.minfin.ru/ru/perfomance/audit/
audit_stat/EduAud/ (accessed 22.05.2018)

2

Federal Law No. 41-FZ “On the Accounts Chamber of the
Russian Federation” of April 5, 2013 (as amended on February 7, 2017). Collection of Legislative Acts of the Russian
Federation. 2013. No. 14. Art. 1649.
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ker 1. Verification of such persons for consideration

or using other means to ensure performance of obligations for transaction made by legal entities and
individual entrepreneurs at the expense of federal
and other resources;
− determination of the reliability of the budge-

of their applications for licenses by the customs
authorities included such a stage as audit of financial and economic activities. Such inspection was
to be conducted not by customs authorities but au-

tary accountability reporting presented by chief

thorized entities (audit companies).

officers administering the federal budget and

A little later, the issue of the development of

budgets of state non-budgetary funds of the Rus-

this phenomenon and possible introduction of the
institution of customs auditors was discussed2.

sian Federation, the annual federal accounts, the
budgets of state non-budgetary funds of the Rus-

However, this idea was never implemented, although the use of audit methods was allowed to

sian Federation;
− control over the legality of financial flow of

continue in the broader framework of customs control and supervisory activities of the customs au-

the federal budget funds and funds of state non-

thorities3 (but at that time, it was not an independent tool but just one mechanism among other

budgetary funds in the Central Bank of the Russian
Federation, authorized banks and other monetary
Public audit is a variety of external audit, and

ways of checking financial and business operation
of companies.

its main goal is “to provide objective, real and co-

The main feature of this situation was that the

pious information about the audited entity” [10,

audit procedure was entrusted to private entities,
and their conclusions were taken into account in

establishments of the Russian Federation.

p. 21]. At the same time, the institute of public au-

the framework of the licensing function of customs authorities, i.e. when licenses were issued to

dit is not only an important element of the system
of “early warning” about possible planning flaws

persons constituting intermediary customs services. From this point of view, audit can be

and excesses of execution, but also a tool to implement the function of legitimizing decisions of

recognized as customs audit only because it was
carried out in the customs sphere. This concept is

the state [4, p. 12]. Thus, audit has not only the
function of control but also the preventive one.

true if types of audit are distinguished depending
on the sphere where it is conducted (in this case

Audit in Customs Legal Relations as a Search
for Balance between Private and
Public Interests

it is possible to speak about construction, medical, banking, agricultural, etc. types of audit).

In the customs sphere, the concept "audit" is
1

not widely used. The leading role belongs to the

Letter of the State Customs Committee of the Russian Federation No. 01-33/8591 “On Auditing Organizations Interested
in Obtaining Licenses for the Establishment of Customs
Warehouses, as well as for Carrying out Activities as a Customs Broker” of May 8, 1997 (invalid). Access from the legal
reference system “ConsultantPlus” (accessed 18.06.2018).
2
Letter of the State Customs Committee of the Russian Federation No. 01-15/24086 “On the Work of the Customs Authorities with Customs Brokers (together with the "Methodical
Instructions for the Customs Authorities when Considering
Applications and Deciding whether to License an Organization to Operate as a Customs Broker")” of November 18, 1998
(invalid). Customs Herald. 1998. No. 24.
3
Order of the State Customs Committee of the Russian Federation No. 1025-r “On Approval of Methodological Recommendations for Customs Control (Including Inspections of
Financial and Economic Activities of Participants of Foreign
Trade Activities) Using Auditing Methods” of November 1,
2001 (as amended on August 5, 2002) (invalid). Customs Herald. 2001. No. 23.

institute of customs control, applied with respect to
goods and vehicles moved across the customs border, as well as persons controlled by the customs
authorities. Meanwhile, it would be wrong to exclude the possibility of customs audit.
Audits were first mentioned in the modern
customs acts in the mid 90s. For example, one of
the letters of the State Customs Committee of the
Russian Federation defines the methods for preliminary testing of enterprises and organizations operating as a customs warehouse and a customs bro631
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Such classification of audit – by objects – is given
in the literature and has a right to exist.
Meanwhile, this form of audit is non-

dit of tariff classification of goods, audit of use of

governmental, has a contractual basis and does not

placed on the professional verification of account-

affect the nature of the relationship between the

ing and reporting data, which can be achieved, in

customs authorities and controlled entities.

particular, based on open communication and

customs privileges, etc.
When carrying out such audit, the emphasis is

In world practice, it is allowed to include cus-

coordination through a long dialogue with the au-

toms audit into the number of forms of customs

ditee. In course of audit, an assessment is made of

control and it is possible for audit to be conducted

the marketing weakness and strengths. It is rec-

by public officials of customs authorities. For ex-

ommended to conduct audit analytical review with-

ample, Chapter 2 of the General Annex to the Kyo-

in the following stages:

to Convention1 (E3./F4.) contains reference to con-

1) a review, pre-audit (collection of the data

trol based on the methods of audit. This means the

about the organization and its structure; informa-

right of the customs authorities to apply measures

tion about transported goods, their value and forms

to ensure the correctness of filling out declarations

of payment; information about the accounting sys-

and the accuracy of the information by checking

tem, transactions, etc.);

accounting books, accounts, documents and com-

2) an initial meeting with the importer (a re-

mercial information possessed by the parties inter-

quest from the foreign trade participant for detailed

ested. Control based on the methods of audit is an

information: commercial invoices, accounts, con-

element of the customs control system (standard

tracts, business correspondence, etc.);

6.6 of the General Annex to the Kyoto Conven-

3) initial meeting with auditors (auditors in-

tion).

form representatives of the audited entity on the

In the Guidebook to the General Annex to the

subject, audit purposes and objectives);

Kyoto Convention, developed by the World Cus-

4) audit questionnaire (filling in the question-

toms Organization, special attention is paid to con-

naire by an auditee with information on foreign

trol measures based on audit. Such measures are

trade transactions, goods, their value, forms of

divided into two types: audit conducted after cus-

payment and other information);

toms clearance and audit of the systems of partici-

5) internal corporate control (the customs au-

pants in foreign trade.

thorities

Post-clearance audit is considered to be an ef-

adopt

measures

to

stimulate self-

assessment, self-analysis of the economic activities

fective means of control since its object is account-

of the person before the audit);

ing data. In order to conduct this audit, the customs

6) coordination of the process of audit (in-

authorities should determine the direction of the

forming the inspected person of the expected re-

audit: for example, audit of the customs value, au-

sults or other issues during the entire audit period);
7) final conference (presentation of the audit
1

International Convention on the Simplification and Harmonization of Customs Procedures: done at Kyoto on May 18,
1973 (as amended by the Protocol of June 26, 1999). The Russian Federation has acceded to the Convention in accordance
with the Federal Law of November 3, 2010. See: Federal Law
No. 279-FZ “On the Accession of the Russian Federation to
the International Convention on the Simplification and Harmonization of Customs Procedures of May 18, 1973 as
amended by the Protocol of Amendment to the International
Convention on the Simplification and Harmonization of Customs Procedures of June 26, 1999” of November 3, 2010.
Collection of Legislative Acts of the Russian Federation. 2010.
No. 45. Art. 5744.

results to the auditee with the possibility for him to
give the necessary explanations);
8) the final report (preparation of the audit report (account) and delivery of its copy to the verified person);
9) follow-up visit (audit to ensure the implementation of the results and recommendations for
correction).
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The form of customs control closets to postcustoms audit is customs verification, which is
conducted after release of goods, according to the
rules of cl. 1 of Article 331 of the Customs Code of
the Eurasian Economic Union.
Audit of the systems of participants in foreign
trade is carried out in order to provide assistance to
these persons and authorize the use of a computer
system for preparation and submission of a periodic customs return or for conducting self-assessment
of their activities. Unlike post-clearance audit, it
involves checking not only foreign trade transactions but also the entire document processing
cycle, that is, the system of commercial records,
accounting data and tax accounts.
This type of audit includes a number of steps:
1) planning (determining the purpose and subject of the audit, identifying the area of risk, considering questions about the period of the audit, the
necessary resources for its conduct, and the possibility of interviewing key officials);
2) data collection (request of documents and
information, data on the functioning of the accounting and reporting system from the audited
entity; preliminary conclusion on the status or absence of system records) and system record keeping (confirmation of understanding of the system
used by the foreign trade participant by the auditor);
3) assessment (study and analysis of the collected information; identification of strengths and
weaknesses of the accounting systems; determination of the reliability of the results);
4) testing (examination; checking accounting,
issuing reports; comparing the data obtained);
5) report (registration of the audit results with
the development of recommendations for the elimination of deficiencies or improving the effectiveness of the control implementation);
6) conclusion (additions to improve the system, evaluation of the results);
7) development audit (a follow-up audit at the
stage of the emergence and development of new
programs; consulting).
By its characteristics, such audit can be correlated with one of the measures ensuring the implementation of customs control, namely, verification of the existence of a system for accounting

goods and keeping records of goods. In accordance
with cl. 1 of Article 350 of the Customs Code of
the Eurasian Economic Union, this measure is implemented in relation to:
− persons applying for inclusion in the register of authorized economic operators, registries of
persons carrying out activities in the field of customs, and persons included in such registers;
− persons carrying out activities in the field of
customs, authorized economic operators and persons owning and (or) using goods placed under
customs procedures providing for accounting of
goods.
Therefore, auditing, defined by the World
Customs Organization, includes both assessment of
accounting data according to the results of customs
clearance of goods and analysis of all activities of
foreign trade participants. International acts do not
contain a clear indication of audit entities: audit
can be performed both by customs authorities and
audit organizations (auditors). However, in both
cases the purpose of audit is to improve the efficiency of customs control. Decisions about the persons who can conduct audit falls within the authority of the member states of the World Customs Organization.
The formation of the Customs Union in 2010,
as well as the focus on improving the methods of
customs administration, predetermined the expediency of various activities by customs authorities. One of such events was an experiment conducted in 2014–2016 to establish the possibility
of the use of audit reports by the Russian customs
authorities for the purpose of customs control1. Its
main goal was to increase the efficiency of customs control after the release of goods. The working group, established in accordance with the order of the Federal Customs Service of November
21, 2014 No. 2275, has formed a range of issues
to be checked and evaluated according to the rules
(standards) of audit by an auditing organization.

1

Order of the Federal Customs Service of the Russian Federation No. 2053 “On Conducting an Experiment to Establish the
Possibility of Using Auditing Reports for the Purposes of Customs Control by the Customs Authorities of the Russian Federation” of October 14, 2015.
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The experiment involved legal entities providing services in accordance with the Federal Act
“On Auditing Activities”, as well as legal entities
being participants in foreign trade activities. Evaluation of the audit results was presented in reports
prepared by the members of the working group of
the Federal Customs Service of Russia. The elements of these reports included answers to the following questions:
− in which part, at what stage and for what
purposes the audit report can be used in the work
of the customs authorities (if it is impossible to
use, state the reasons);
− how complete is the information specified
in the audit report for the purposes of customs control;
− whether it is advisable to use the audit report by the customs authorities.
Thus, the audit reports were subject to assessment by the customs authorities, which predetermined a certain level of distrust on the part of
the customs authorities to audit companies.
At present, a rule is gradually being introduced in the Russian Federation allowing customs
authorities to use audit reports for the purposes of
customs control. The Strategy for the Development
of the Customs Service of the Russian Federation
until 20201 sets the task of creating a methodological base of customs control after the release of
goods based on the methods of audit and standardization of verification activities.
The term “audit report” is contained in Article
6 of the Federal Law “On Auditing Activities”.
This is an official document intended for users of
accounting (financial) statements of audited persons, containing the opinion of the audit organization, an individual auditor on the reliability of the
accounting (financial) statements of the audited
entity, expressed in the prescribed form. Consequently, the result of audit is the justification of the
conclusion about the reliability of the documents

and information contained therein. As an official
law enforcement document, it must be compiled in
the prescribed form; it contains data of legal significance.
Another aspect involves the use of audit reports by the customs authorities: there is a risk to
increase the administrative burden on business
structures by introducing a mandatory audit and
maintaining the scope of customs checks. In such
situation, control will be exercised from two sides:
auditors and customs authorities. In addition to
increasing pressure on participants in customs relations, they will also incur additional costs associated with auditors’ fees. In this regard, it is necessary to increase the level of confidence of the
customs authorities to the persons auditing, who, in
turn, should ensure the proper quality of their method of auditing.
The underdeveloped audit market in foreign
trade is largely due to the lack of demand, as well
as the lack of necessary qualifications among specialists. It seems that such shortcomings are quite
rectifiable: for example, the latter problem could
be solved with the help of self-regulation. The possibility of state influence on auditors is also not
excluded. For example, in East Asian countries, the
results of customs audit can be appealed to a tax
court [22, p. 177].
Studying this issue requires distinguishing between the concept “customs audit” and “customs
control based on the methods of audit”. In the first
case, it is one of the forms of customs control by
the customs authorities; in the second case, it is a
measure the use of which allows customs authorities to exercise customs control. Scientists also
point out the difference in these concepts [17,
p. 1297]. The substitution of these concepts is impossible, because audit cannot replace customs
control, although in some cases there is confusion
[1, pp. 17–23].
In the customs sphere, special importance

1

Order of the Government of the Russian Federation
No. 2575-r “On the Strategy for the Development of the
Customs Service of the Russian Federation until 2020”
of December 28, 2012 (as amended on February 10,
2018). Collection of Legislative Acts of the Russian
Federation. 2013. No. 2. Art. 109.

is attached to customs control after release
of goods. It is carried out in the form of customs
check, which consists in comparing the
information stated in the customs return and
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(or) contained in the documents submitted to the

“On Auditing Activities”; the regulatory basis for

customs authorities, and (or) other information

customs control is the Customs Code of the EEU

submitted to the customs authority or received by

and the Federal Law “On Customs Regulation in

it, with documents and (or) data on accounting and

the Russian Federation”1.

reporting, with invoices and other information

Secondly, audit is entrusted to private indi-

(cl. 2 of Article 331 of the CC of the EEU).

viduals (auditing organizations, individual audi-

The transition of customs authorities from the
current to the subsequent control is due to the importance of customs operations in the shortest time
possible, which corresponds to the main mission of
the customs service − promotion of foreign trade.
Customs control after release of goods allows for
concentrating the resources of the customs authorities on the analysis of information making it possible to assess the fact of placing goods under the
customs procedure; accuracy of the stated information; compliance with the established prohibitions
and restrictions, as well as other requirements established by law. Such verification does not prevent the circulation of goods, does not violate the
foreign trade activity of the person, and does not
entail additional costs for the controlled entity in
the form of payment for temporary storage of
goods. It can be conducted in the form of an office
analysis or outsourced inspection.
A comparative analysis of the concepts “au-

tors), while the customs authorities are exclusively

dit” in relation to the foreign trade area and “cus-

sented in a motivated opinion. Following the re-

toms control after release of goods” allows us to

sults of customs control there is an act compiled.

authorized by the state to carry out customs control. Unlike customs control, audit is considered to
be a type of business activity.
Thirdly, audit is aimed at checking the authenticity of the accounting (financial) statements,
while customs control – at ensuring compliance
with customs legislation. In this regard, the task of
audit is to prevent possible violations of customs
regulations; whereas under customs control, such
violations are mainly identified and suppressed.
Fourthly, the basis of the audit is conclusion
of a contract. Customs control is carried out by the
decision of the customs authority, and the will of
the person being verified is not taken into account.
Fifth, the result of the audit procedure is pre-

establish their common features and differences.

Sixth, the audit report is intended for users of

The characteristics that summarize these insti-

accounting (financial) statements of the auditees,

tutions include:

the act of customs check – for the purposes of cus-

− form of auditing − verification;

toms control.

− object − data of accounting (financial)

Seventh, the consequences of conducting

statements;

these procedures are also different. In contrast to

− controlled entities − participants of foreign

audit, the result of customs control may be bring-

trade activities and persons engaged in activities in

ing a liable person to legal accountability.

the field of customs;
− the period of conduct − after the commis-

Currently, audit in the customs sphere is not

sion of foreign trade operations and performance

mandatory, but it appears to be important to make

of customs formalities.

the participants of foreign trade activities interested

Meanwhile, there are some significant differences.

1

Federal Law No. 311-FZ “On Customs Regulation in the
Russian Federation” of November 27, 2010 (as amended on
December 29, 2017). Collection of Legislative Acts of the
Russian Federation. 2010. No. 48. Art. 6252.

First, different are legal bases of these measures. The regulatory basis for audit is Federal Law
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in its expediency. Here a possible incentive may be
seen in consideration of the possibility to include a
party interested in the so-called green sector − a
group of law-abiding subjects.
At the present moment, the customs bodies
are working within the framework of the risk management system on the development of a subjectfield-driven model that could classify the participants in international business activities according
to three categories. Cl. 2 of Art. 377 of the Customs Code of the EAEU establishes the right of
customs bodies to classify persons performing customs operations by categorizing them as those of
low, medium or high-risk levels, which is done in
order to differentiate application of measures
aimed at risk mitigation.
The criterion for such differentiation is assessment of the probability of violation of customs
rules by these persons. This factor influences the
forms of customs control selected for these entities.
For example, in case of law-abiding subjects, the
number of forms of customs control is reduced and
the main emphasis is placed on post-control, which
is conducted after the release of goods. It gives the
opportunity to speed up the process of customs
clearance as much as possible, to reduce the time
for customs formalities, as well as to reduce the
costs of storing goods in the customs control
zones.
According to the official data of the Federal
Customs Service, as of January 1, 2018, the group
with a low level of risk included a little over 8
thousand participants in international business activity; they have already performed customs operations comprising 65% of consignments and paid
83% of the total amount of customs payments due
for imports and exports. Approximately 88.5 thousand participants in foreign trade were classified as
medium-risk, and about 11 thousand – as high-risk
ones1.
At the same time, it seems to be rational to
simplify customs formalities, in particular, by in-

troducing audit performed by customs bodies. Opponents of this idea fear the growth of violations in
the customs sphere. However, a study conducted
by foreign scientists in Asia, Africa, Europe, North
and Latin America showed that the practice of
simplifying customs formalities in different regions does not lead to negative consequences of
weakening customs control and loss of state revenue [23, p. 33]
According to S. O. Shokhin, the expansion of
foreign trade requires modernization of the customs control system, which should simultaneously
speed up customs formalities, ensure economic
security, and minimize the risks of violation of
customs rules [18, p.16]. In this perspective, customs audit will help to solve these problems.
The main mission of the customs service,
which is to facilitate the development of foreign
trade and, consequently, simplify customs formalities, is associated with the problem of ensuring
compliance with the customs law, which can be
solved through the agency of customs control.
Achieving the proper balance between simplifying
the world trade and controlling it is associated with
the possibility to manage two risks: the potential
inability to simplify international trade and the
availability of methods to evade compliance with
customs laws. Applying risk management principles provides the means to achieve this balance.
In this connection, simplification cannot be opposed to control [25, p. 92].
As was shown in the first part of the work,
considering such form of customs control as tax
monitoring, this kind of measure is not only possible but also essential in public legal relations. By
analogy with this form, in the nearest future tax
audit can be applied for large, prosperous exporters
and importers. This measure may also become one
of the conditions for including the persons working

1

in the customs procedures (customs agents, cus-

Customs Service of the Russian Federation in 2017. Available at: http://customs.ru/index.php?option=com_content&
view=article&id=7995&Itemid=1845 (accessed 18.06.2018).

toms conveyancers, etc.) in public registries.
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Undoubtedly, the introduction of similar

tor is a legal entity established in accordance with

measures in the tax and customs spheres reflects,

the laws of member states and included in the reg-

in particular, the budget effectiveness of the bodies

ister of Approved Economic Operators in the man-

employing them. Indeed, control in the tax sphere,

ner and subject to the conditions established in

including over customs payments, is less difficult

Chapter 61 of the Code. Approved Economic Op-

and more reliable in comparison with the system of

erators may qualify for a certificate of one of the

internal tax control. The British economist W.

three types, which affects the range of special sim-

Corden is right to say that collection of domestic

plifications provided to them.

taxes involves substantial costs, since “the main

According to the rules of cl. 1 of Art. 437 of

flows of foreign trade can be controlled with lower

the Customs Code of the EAEU, among such sim-

costs than a large number of individual taxpayers

plifications are the features of particular customs

acting on the domestic market” [20, p. 65]. Taking

procedures and customs control, as well as other

the specified measures would allow for reducing

features of applying the provisions of this code. In

the costs down to a certain extent.

their essence, these are privileges granted to certain

Customs audit seems to be expedient when

categories of legal entities, established according

conducted with regard to persons applying for the

to the norms that indicate the intention of the state

status of Approved Economic Operator. An initial

to find a balance between the public and private

testing of this institution could be done based on

interests. Among these are: completion of customs

these group of persons, that is, the use of auditing

formalities, as well as customs inspection (exami-

methods is possible when deciding whether to in-

nation) as a matter of priority; failure to provide in

clude them in the public register.

certain cases the enforcement of the obligation to

The institute of Approved Economic Opera-

pay customs clearance charge, taxes, special, anti-

tors appeared relatively recently. In the European

dumping, countervailing duties; release of goods

Union it was introduced as part of the customs

prior to filing a customs declaration; temporary stor-

reform in 2005. As distinct from the provisions of

ing of goods and customs control over them in their

Russian legislation, both an individual entrepre-

own facilities (premises, open areas) and others.

neur and a monopolistic concern and its individual

Among the conditions for inclusion in the re-

owner can apply for such status. It is assigned to

gistry of Approved Economic Operators are the

persons residing (registered) in the customs en-

following:

forcement area of the community, financially sol-

1) the person should be conducting foreign

vent and having a good reputation for observing

economic activity, a certain type of activity in the

customs processes, using a satisfactory system of

customs sphere for a certain period of time during

keeping receipt and payments books and possible

which the performance targets have been achieved

transportation papers, complying with the stan-

(for example, a certain number of declarations

dards of security and protection [26, p. 31].

have been filed; the aggregate value of the goods

Chapter 3 of the General Annex to the Kyoto

has reached a regulatory value);

Convention “Customs Clearance and Other Cus-

2) the person ensures performance of the du-

toms Formalities” contains a standard rule that

ties of Approved Economic Operator in such ways

makes it possible to simplify the customs clearance

as: a pledge (monetary or property), a bank guaran-

procedure for authorized persons who meet the

tee, a bail or others;

criteria established by the customs service. In ac-

3) there are no unpaid customs payments, spe-

cordance with cl. 1 of Art. 430 of the Customs

cial, anti-dumping, countervailing duties, fines and

Code of the EAEU, an Approved Economic Opera-

interests, which were not paid at the scheduled time;
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4) there are no arrears (back taxes) in accor-

points. The Eurasian Economic Commission has

dance with the tax and fees legislation (tax law) of
member states;

established the procedure for its determination1.

5) within the period of one year prior to the
day when the application was registered by the

entity applying for including in the register based

customs authority, the person had not been hold
liable for administrative offences bringing to ac-

nancial) reports. Reliability of estimates and accu-

count for which is defined by the legislation of the
member states as the grounds for refusal to include

ing firm (by an auditor working as an individual

a person in the register of Approved Economic
Operators;

ity, both absolute indices (assets, long-term and

6) there are no facts of criminal prosecution of
individuals being citizens of the member states and

price-to-book value) and relatival ones (total equi-

shareholders of this legal entity and having 10 or
more percent of the shares of the legal entity in-

account.

The index of solvency is estimated by a legal
on the information contained in the accounting (firacy of information can be confirmed by an auditentrepreneur). In determining financial sustainabilshort-term liabilities, amount of authorized capital,
ty, current assets, net profit, etc.) are taken into
The same criterion is one of the main condi-

itiated by the founders (participants), managers,
chief accountants of the legal entity for a crime or

tions for the inclusion of a legal entity in the register of Approved Economic Operators giving the

some other kind of criminal offence that meets the

certificate of the third type (cl. 5 of article 433 of

following criteria: proceedings
on such
crimes/offences are under the jurisdiction of the

the Customs Code of the EAEU). Its importance is
due to the ability of a legal entity to confirm its

customs and other state bodies; prosecution for
these crimes/offences is determined by the state as

stability with the help of its financial resources, the
absence of internal risks and threats, the availabili-

the grounds for refusal to provide inclusion in the
register of Approved Economic Operators;

ty of potential, and the orientation towards regular
occupation in the customs sphere.

7) here is a stock accounting system that
meets the imposed requirements. This system al-

Since calculation of indices of financial

lows for comparing the information submitted to

statements is based on accounting (financial)

the customs authorities while dealing with customs

statements, audit reports may be used for confirm-

formalities, information on business transactions,

ing this condition. In this regard, the appropriate

and it also provides the access (including remote

amendments should be made in Art. 433 of the

access) to this kind of information for customs au-

Customs Code of the EAEU “Conditions for In-

thorities.

cluding Approved Economic Operators in the Reg-

The listed provisions are basic and can be ap-

ister”. It is necessary to indicate there that com-

plied to the candidates who intend to obtain a cer-

pliance of a person’s financial stability with the

tificate of the first type (cl. 1 of Art. 433 of the

established value is determined by auditing firms

Customs Code of the EAEU).

(auditors).
Customs audit will reduce the administra-

For persons applying for a certificate of Ap-

tive burden on participants of foreign economic

proved Economic Operator of the second type, it is
not necessary to perform the duties of Approved

1

Decision of the Council of the Eurasian Economic Commission No. 65 “On Approval of the Procedure for Determination
of the Financial Sustainability of a Legal Entity Applying for
Inclusion in the Register of Authorized Economic Operators
and the Values Characterizing Financial Sustainability and
Necessary for Inclusion in This Register” of September 15,
2017. Available at: http://www.eaeunion.org/ (accessed
18.06.2018).

Economic Operator. At the same time, among additional terms there is a requirement that solvency
of the legal entity shall be commensurate with the
value of the cumulated measure, which is the sum
of the indicators of financial stability of at least 50
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activity, stimulate their law-abiding activities, and

example, staff auditors who have received relevant

prevent possible violations of customs regulations.

training, passed the foreign trade audit program

With the help of this instrument, an independent

exam and obtained the qualification certificate.

objective assessment of the results of private ac-

The legislation should also provide other condi-

tors' activity will be provided. In addition, certain

tions for inclusion in the register of customs audi-

information will be gathered, which will make it

tors (existence of a risk coverage policy for civil

possible, based on the feedback principle, to de-

liability, ensuring the fulfillment of the duties of a

velop and implement decisions eliminating errors

legal entity, and others).

and aimed at achieving foreign trade goals [3,

The introduction of the institution of customs

p. 41]. High-quality auditing allows one to avoid

auditors will allow for solving a number of tasks: it

possible errors and violations.

will help to redistribute control functions between

One more advantage of audit conducted by

customs authorities and customs auditors, prevent

the customs authorities is the possibility to obtain

possible violations of customs regulations by pay-

an objective and comprehensive overview of the

ers of customs payments, ensure the monitoring of

situation in foreign trade as a whole. As a result of

financial and economic activities of private actors

such auditing, the obtained and summarized infor-

and of the sphere of foreign trade as a whole. In

mation can be used not only for analyzing the in-

addition, it will give an impetus to the audit servic-

spected subject, but also for assessing the trends in

es market due to a new trend, which is still weak

the development of international economic rela-

but in demand.

tions.

In essence, customs audit is fully consistent

One of the possible solutions to be considered

with the practice of simplifying customs proce-

is establishing audit companies that are authorized

dures used in most countries of the world. Ensur-

to conducting audit by the customs bodies. Cur-

ing implementation of customs regulations is the

rently, certain kinds of activity in the customs

task of the customs authorities of all states without

sphere are performed by a number of persons be-

exception. In this regard, of high importance is

longing to the infrastructure relating to this field.

close cooperation of the customs services of for-

These include a customs agent, a customs carrier,

eign countries. Customs services of the European

as well as owners of customs stores, free ware-

Union are the most active in resolving this issue;

houses, and duty-free shops. According to cl. 2 of

they should function synchronously, as a single

Art. 397 of the Customs Code of the EAEU, they

structure. At the same time, all measures aimed at

must have the status of legal entities, be estab-

combating offenses are “effective only if the cus-

lished in accordance with the legislation of the

toms services responsible for importation of goods

EAEU member states and be included in the rele-

into the EU have the means for this struggle” [21,

vant state registers. Such registers are kept by the

pp. 592−593].

customs authorities, and based on them the Eura-

Since customs audit is aimed at checking the

sian Economic Commission forms general (joint)

correctness of the calculation, the completeness

registers of customs representatives, customs carri-

and timeliness of the payment of customs duties,

ers, etc.

the effective interaction of the customs services of

Expansion of the list of persons performing

the EAEU member states is considered to be ex-

different kinds of activity in the customs sphere is

tremely important. At present, the method of such

possible due to including customs auditors. Appar-

cooperation has been developed for the collection

ently, they can be legal entities (audit organiza-

of customs duties, taxes, special, anti-dumping,

tions) that meet certain requirements, including, for

countervailing duties while transporting goods
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in accordance with the customs transit procedure1.

 secondly, audit reports can be used by

Coordination of efforts of the EAEU customs au-

customs authorities when categorizing participants

thorities can be used in the area of the customs au-

in foreign economic activity, as well as for

dit. The joint operation of these bodies will not

determining the financial sustainability of persons

only prevent possible violations of customs rules,

applying for the status of Approved Economic

but also provide the overall picture of the function-

Operators;

ing of foreign economic relations within the entire

 thirdly, it is advisable to introduce the

integration entity.

institution of customs auditors as legal entities

Furthermore, it is very important in this matter

being part of customs infrastructure and included

to take into account the experience of foreign

in state registries.

countries in improving the rules regulating customs

A comparative legal analysis of tax monitor-

relations based on finding the appropriate balance

ing and audit in the customs sphere allowed us to

between private and public interests. The practice

identify their common functions:

of implementing the world’s program of simplifi-

financial control as tax monitoring and audit in the

1) fiscal function: tax and customs
authorities are focused on the execution of
functions for the formation of the revenue part of
the budget system; these instruments are used to
reveal reserves for replenishing the treasury;
2) preventive function, showing the
importance of preventing the commission of
possible violations of legislation in the field of
taxes, fees, insurance premiums, customs by using
measures to prevent them;
3) analytical function, expressed in the
interest of the state in carrying out the collection,
compilation and study of information of the
financial and economic activities of payers of
obligatory payments by assessing the information
obtained by the tax and customs authorities.
Taking into account the fact that the relation-

customs sphere made it possible to establish that

ship of the tax and customs authorities with payers

use of these tools helps in finding balance between

of obligatory payments is based on an intractable

the state interests represented by fiscal authorities

conflict of interest, a wider use of the monitoring

and the private interests of those who pay obligato-

and auditing institutions will undoubtedly help to

ry payments.

resolve the conflicts. The fiduciary trait of these

cation of customs procedures, including customs
audit, must be publicly available. It is necessary to
support the idea of the head of the Customs and
Tariffs Department of the Ministry of Finance of
Japan Y. Aoyama about the usefulness of creating
a so-called library, maintained by the World Customs Organization, thereby providing an opportunity for member states to familiarize themselves
with the best legal mechanisms used by different
countries and the whole range of methods ensuring
their enforcement [19, p. 99].
Conclusions and Proposals
The analysis of the content of such forms of

Prospects for the development of these in-

relations implies providing an opportunity for cer-

struments are as follows:

tain confidence of private entities in fiscal authori-

 firstly, it is advisable to expand the range of

ties, which will make it possible to neutralize, to

taxpayers who can be subject to tax monitoring,

some extent, the problem image of the tax and cus-

including large-scale enterprises (and not only the

toms services. The excessive, though understanda-

largest) and medium taxpayers;

ble, dominance of the fiscal authorities over the
subjects being under their control can be mitigated
by the partnership between them through using

1

See: Appendix No. 1 to the EAEU Customs Code. Available
at: http://www.eaeunion.org/.

monitoring and audit.
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Introduction: the modern problematics relating to the co-existence of civil legislation and
entrepreneurial (commercial, trade, economic) legislation are primarily investigated with respect to the dualism of private law. It would not be exaggeration to say that this problem has
been chronically “burdening” civil law, starting from the point of clarifying its correlation with
trade law. Modern approaches to the problem of dualism are often one-sided due to the insufficient study of the historical background of the issue, originating from the views of scholars and
the legislator on the correlation between civil and trade law, and also because of the simple copying of the experience of foreign countries that followed the path of the private law dualism
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due to the specificity of their national development. The traces of the simplified approach to this
problem cause numerous theoretical inconsistencies both in the aspects of the trade, economic
and entrepreneurial legislation continuity and in understanding the place of trade law in its
current history. Studying pre-revolutionary sources, the authors research the real legal contours of trade norms in the legislation and in the doctrinal analyses of the past, the true meaning of these norms in the post-Soviet history of regulating property relations, and their influence
on modern property relations. Alongside with the private law dualism and monism aspects, the
authors turn to the analysis of the commercialization of civil legislation and differentiation of
civil law norms as evolutionary processes in the development of civil law. According to the authors, this approach allows for understanding the true essence of modern civil legislation, providing the possibility to actualize the objective views of the private law monism supporters being in line with the legislator’s position. The purpose of the article is to analyze the doctrinal
achievements with regard to the legal format of private law and legislation. Methods: the methodological framework of the research is based on the general scientific (dialectical) method of cognition of the private law scientific concepts; specific methods of scientific cognition were also used
(formal juridical method, historical legal method, method of comparative study of law). Results:
the authors’ conclusions are focused on the correction of the widely accepted and somewhat onesided view of the correlation between the civil, trade, economic and entrepreneurial law in their
historical inter-connection. The issue of the correlation between these types of law was and continues to be the question of the branch-specific structure of civil law, or the question of the internal structure of private law. As for entrepreneurial (economic, commercial) law in its current legislative and doctrinal form, the authors think that this is not a question of the correlation between
civil law and entrepreneurial law but of the external surroundings of the private law system, the
environment which is in contact with private law and which is opposed to it.
Keywords: private law; monism and dualism in law; trade, economic, entrepreneurial law;
commercialization of civil law, differentiation of civil law
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Введение: современная проблематика сосуществования гражданского и предпринимательского (коммерческого, торгового, хозяйственного) законодательства в основном
исследуется в аспекте дуализма частного права. Без преувеличения можно сказать, что
проблема эта «отягощает» гражданское право практически вечно, начиная с выяснения
его соотношения с правом торговым. Современные подходы к проблеме дуализма нередко носят односторонний характер как в силу недостаточного проникновения в историю
вопроса, берущего свое начало в воззрениях науки и законодателя на соотношение торгового и гражданского права, так и за счет простого копирования опыта зарубежных
стран, вставших на путь дуализма частного права в силу особенностей своего национального развития. Упрощенный подход к этой проблеме порождает множество теоретических нестыковок в вопросах как преемственности торгового, хозяйственного и
предпринимательского законодательства, так и о месте торгового права и законодательства в его настоящей истории. Авторы статьи исследуют реальные правовые контуры торговых норм в законодательстве и в доктринальных оценках дореволюционных
первоисточников, истинный след этих норм в постсоветской истории регулирования
имущественных отношений и их влияние на современное предпринимательское право.
Наряду с вопросами о дуализме и монизме частного права авторы обращаются к анализу процессов коммерциализации гражданского законодательства и дифференциации его
норм как эволюционных процессов в развитии гражданского права. По мнению авторов,
такой подход позволяет понять истинную сущность современного гражданского законодательства, давая возможность актуализировать объективные взгляды сторонников монизма частного права, находящиеся в согласии с позицией законодателя. Цель: анализ
доктринальных достижений по вопросу о правовом формате частного права и законодательства. Методы: общенаучный (диалектический) метод познания научных концепций
частного права; частнонаучные методы познания: формально-юридический, историкоправовой, метод сравнительного правоведения. Результаты: авторские выводы направлены на корректировку привычного и отчасти одностороннего взгляда на соотношение
права гражданского, торгового, хозяйственного, предпринимательского в их исторической связи. Вопрос о соотношении указанных видов законодательства был и остается вопросом об отраслевой структуре гражданского права или вопросом о внутреннем строении частного права. Что касается права предпринимательского (хозяйственного, коммерческого) в его современном законодательном и доктринальном виде, то авторы полагают, что это вопрос не о соотношении права гражданского и предпринимательского, а о
внешнем окружении системы частного права, той среде, с которой соприкасается и которой противопоставляется частное право.
Ключевые слова: частное право; монизм и дуализм в праве;
торговое, хозяйственное, предпринимательское право; коммерциализация гражданского права;
дифференциация гражданского законодательства
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In our opinion, it’s time to once again investigate the existing collected doctrinal and legislative
data that were decisive for the trade law which was
actually left in past days, and “new” business law
which is united with the modern commercial (entrepreneurial) law by some of the scientists, and
which is singled out by other scientists who treat it
as a natural continuation of the Soviet economic
law. We see this investigation important, as today’s civil science has actually granted the right of
performing the monologue to the representatives of
the entrepreneurial and commercial law science.
Adhering to the institutional approach and observing the traditions of the dogmatic and juridical
studies, the authors strive for the restoration of the
veritas which often falls out of the investigations of
the trade law phenomena of the past and of the
present, often detached from their civil law framework. In our opinion, the veritas implies the contrary view. All the history of the trade law is in fact
the history of its co-existence with the civil law.
For this, it is important to see and recognize those
historical “underachievements”, to understand
when these links were destroyed for laying more
importance onto the (flexible, understandable, manageable, international etc.) trade law to the disadvantage of the civil law, and to find periods when
the civil law was obtaining commercialization features at the expense of the more noticeable trade
law which was also more in demand at some historical periods.
This will allow to de-escalate the idealization
and simple demonstration of the remote past,
which first did not rely on any legislation and then
relied on administrative procedures when regulating classless relations and later class relations;
keeping in mind that this remote past is usually
presented without special author’s interpretations
for supporting the ideas of the modern segregation
of the trade law norms. It is not impossible that the
problematic of the private law dualism (which
traditionally replaced and continues to replace
other concepts of the civil and commercial legislations relation) will gradually fade away, and the
research line will be finally expanded with
other adequate positions that justify this relation

Introduction
It would seem that the trade law in its true historical meaning of an archaic group of norms seeking for an independent trade codification, has become a part of the history and currently is of interest perhaps only for studying its scientific and legislative history covering the views on the formal
unseparated special group of the “trade” norms
which had not reached an independent status in due
time. Such training courses and textbooks do exist,
and their usefulness and timeliness are of no doubt
[1]. One of the advantages of these training aids is
that they make it possible to understand the essence
of the existing and preexisting theoretical discussions on the necessity to adopt the Labour Code. It
turns out that in reality this is not quite the case.
The process of the sequential development of
the scientific (and often − of the pragmatic) thinking about the necessity to abandon the civil law
monism idea and adopt the Business (Entrepreneurial, Economic) Code of the RF is being constantly continued. Sometimes, it is continued with
a hyperbolic relying on “what was earlier” and
“what they have”, in spite of the fact that all social,
political, economic, juridical conditions that accompanied Russian pre-revolutionary and then
post-soviet history, became a thing of the remote
and not so remote past, and new social and juridical time brought about new RF Civil Code (hereinafter referred to as the RF CC). This was the code
to unite two “codes, traditional for the continental
European private law (the civil law and the business law),... and whose scope of regulation runs far
beyond that of its European prototypes and includes practically all the private law branches” [23,
sections 1416–1417].
The artificial exaggeration of the place and
the role of the procedural and administrative order
of regulating the trade that for a long time had not
been supported with a system of consistent material norms in its history, causes the mess which starts
from the names of the modern academic courses
and finishes with the statement (which is not always properly reasoned) that both codes should
exist; while only these material norms can comprise the continuity of the regulatory mechanisms.
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in accordance with the already obtained legislative
achievements.
Practically all the studies having a “dualistic”
character demonstrate a permanent parallel with
the trade law of the European states which is arranged as a separate Trade Code (Regulation) in
the majority of the countries. This excursus often
turns to be the only argument in supporting the
idea that “adopting a Trade Code logically flows
from the historical and social factors of the Russia’s trade activities; besides one should remember
that practically every country has both the civil
code and trade/ entrepreneurial codes, for example,
Germany, France, the USA, and other states which
have recently joined the market-oriented path of
the economy development including Czechia, Slovakia, Estonia.” [2, p. 69]. The scientific supporters of this argument that “they have it but we
don’t” are not just many in number but too many in
number, and any attempt to list the names of the
authors can break the logically acceptable limits of
the scientific citing, this is why we shall omit it.
Let us remind about the so-called “comparative” etiquette which accompanied the scientific
activities of the first Russian civil law researchers.
As the Russian law historians note, “in spite the
fact that the comparative law method covered all
the main civil law issues of that period, it was used
by the Russian legal theorists “with no feeble imitation and servility, with no incense to “the civilized legal systems”, but with deep understanding
of the value and the importance of the domestic
law, the depth of its historical roots, its nonborrowed nature and independence” [11, с. 173].
Modern science often lacks it. But it does have
enough blind phrases, formulated with no understanding of the true essence of these “historical and
social factors (of commercial activity)”.
Numerous attempts of the modern trade law
investigators to find the veritas in the history of the
trade law and civil law relations, often ignore the
scientific researches which were performed at the
end of the 19th century and reproduce the veritas
thoroughly and in detail. These works comprise
comprehensive history originates from the ancient
Roman law and the law of the absolutism period,

and rests in many ways on the real documentation.
The force of its content can hardly allow the
“modern historical replica” to overpass the documentary argumentation and scientific credibility of
the available writings of the pre-revolutionary classics. Two of these works are the background and
the mood of this research. The first one is the
scientific published monographic work by scientist, law historian and theorist G. F. Shershenevich
– “The System of Trade Actions. Criticizing the
Trade Law Main Concepts” (1888) [19], which
was later used as a basis for the ageless and repeatedly republished trade law course. In his work, the
author revealed the true essence of the trade law by
separating it from the merchant class law and placing it onto the trade-related actions platform. The
second work is the publication by P. P. Tsitovich
“Works on Trade and Exchange Law” [22]. The
author who hewed to the private law dualism, is
rightfully called the father of the trade law. He appeared to be G. F. Shershenevich’s opponent in his
views on the civil and trade law correlation. We
chose this work to be one more background of this
article. By doing this, we get some guarantee of
objectivity with respect to the conclusions which
were formulated by us after the theoretical analysis
of the views and judgements about the problem
declared in the title of the article.
Pre-Revolutionary Doctrine of the Civil and
Trade Law: about General and Special Aspects
of Regulating the Trade (Commercial)
Relations
The doctrine defines different periods in the
trade law development, more often dependently on
who is willing to demonstrate/ argue and what is
going to be demonstrated and reasoned. We are
proceeding from the supposition that in this matter
“it has all been discovered before”, and so we support the arguments of G. F. Shershenevich who
divided the systematic trade activities that appeared in the Middle Ages into three periods: Italian (19-18 centuries), French (14−18 centuries)
and German (19th century) [19, p. 101, 110, 122],
each of them was described by the author and his
contemporaries almost true to fact.
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As for the original Russian trade legislation

posed to the general civil loaning [13, p. 101-103].
If the Russkaya Pravda is an example of the original co-existence of the trade law and the civil law
with their common property basis “for peer contractors”, then the example of the modern correlation of the civil and the entrepreneurial laws is the
current RF CC with its chapter number two.
Other examples of the separation of the trade
norms from the general civil norms in later legislation are brought by G. F. Shershenevich from documentary materials. He comes to a conclusion
that the idea of the trade (meaning “private”) law
independence is antithetical to the Russian legislation [19, p. 140–170, 178]. In the scientist’s opinion, not only the nature itself was in denial of
Russia’s trading capabilities, but the trade law itself was not extremely useful with regard to the
national industry development [19, p. 172]. Let us
note that the author’s work that is being cited goes
back to 1888. Earlier in 1857 the first complex
scientific work about the trade law was published,
authored by M. M. Mikhailov [8], the former Appellate Court member. His contemporaries evaluated the work as “poor”, because both the
science and the policy were not yet ready to perceive it.
Actually, the Russian trade volume was large
in the 19th century. With the benefactors’ assistance, the Russian literature, art and theatre art
gained universal recognition. But the feudal and
serfdom heritage was still influencing Russia, the
economic type of a land-owner was prevailing
even after the serfdom law reform, and the trade
continued to be such type of the economic activity
which had little impact on the macroeconomic situation in the country.

where a true juridical aspect could be found and
which is not just used for measuring time starting
from random facts of primitive trade operations of
the exchange nature, it can be viewed as being in
place since 16th century when the tartars were defeated and the Russian lands accumulation was
started which were governed by a single state administration via a single system of the legal norms.
As for the civil law, it has always existed in
the Russian history as part of the European culture.
The history kept different civil law memorials for
us, as well as different civil law meanings: narrow,
broad, mixed special. Irrespectively of the form of
its existence that makes up its contents, the civil
law was sometimes losing and sometimes giving
prominence to the trade law norms which often
surpassed the civil law. The whole point is in the
nature of both the norms. Having appeared in different time periods and even in different places,
they had one common purpose. If we put in the
words of A. I. Pokrovskiy, this purpose was in
teaching “the humanity to control the property relations standing behind it” [10, p. 9].
The history, the doctrine, and the legislator
could never “cancel” this commonality of the targets in spite of the semi − pirate character of the
trade law genesis, of its original conventional contents and then − a significant period of existing as
one-class law with the mixture of the trade-private
and trade-public laws.
The most vivid example of such life-long
compatibility of the trade and civil laws is the example of the Russkaya Pravda (the collection of
legal norms of the Kievan Rus). It is reproduced in
the works of modern researchers for giving an evidence that “the trade law existed back at that time”.
We will mention it to mark the milestone in the
trade and civil law development which will prove
the case of “evasion from the regulations meant for
the general civil environment, in favour of the
trade circulation” [19, p. 130]. The reasons for that
evasion were the situations of general civil and
trade inability, of trade loaning without uncomfortable formalities which accompany the civil law,
but loaning together with interest thereon as op-

Despite the uncertainty of the customs − trade
law norms − civil law norms correlation that affected the trade rules until the revolutionary events,
it was a position of advantage to oppose the trade
law to the “clumsy and bulky” civil legislation. Its
Roman-law background that was focused inside
the “life of the citizens” but not on the national
interests associated with the trade development and
the state’s treasure reimbursement, was unknown
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and unclear for the tradespeople. These utilitarian
reasons could become the original and not fully
recognized cause for separating the trade norms
from the civil norms, and later − for identifying the
criteria (originally, simple empirical criteria) for
grouping the norms out, for justifying disagreements between them, more often − for segregation,
and sometimes for compromising. The legal criteria for separating the civil legislation from the
trade one (or for combining them) were absent in
every law systematization project of Russia developed before the 19th century. And even after this
period not all the criteria were officially adopted
while belonging only to the legal theorists but not
to the legislator.
The necessity to fully revise the trade law and
bring it to compliance with the West European dualistic templates, was first voiced by S. I. Zarudny,
one of the authors of the 1864 court reform, who
was anxious about the problems of reforming the
commercial court organisation and proceedings, of
the trade and non-trade incapacity, and who researched the trade law of Italy [7]. At the same
time, the question of the trade law norms and civil
law norms correlation was gaining theoretical momentum the civil law science that existed before
the trade law science. This meant that everything
what was established in the West, would start to
spread is Russia. For the first time in the Russian
history, the civil legislation together with the trade
law began their development not only through the
efforts of the legislator and questionable Senate
policy, but through scientific concepts as well. The
development of these concepts resulted in the gradual transferring of the trade law and civil law relations to the dualism positions. However, the
small number of the scientific forces and yet short
scientific history of that time did not allow to provide the legislator with the sound conclusions both
on the possible separation of the trade law from the
civil law fundamentals and on the justified unity of
the private law.
As proved by the results of applying the inductive approach to the trade history, trade activities, trade relations and trade law in Russia, this
phenomenon is specific due to its generalizednational character of development, and so it differs

much from the trade law of other countries. Reviewing the trade law historical distance covered
by Russia, G. F. Shershenevich wrote in this regard
that “in the West, the state is composed of classes
with each of them developed into a special type, −
in Russia, the state is divided into several classes
made up of disintegrated classes which obtain their
own specific features only in the course of time”.
Such a status was largely the characteristic of both
lack of independence and weakness of the trade
class in the 16−17th centuries. Neither this class
was powerful and authoritative in the 18th century,
having its limiting function of “feeding the treasury and the troops”. While a part of the trade establishments of the West (guilds, shops) “reached a
great age and are at their last moments” by that
time [19, p. 145–146].
Numerous specific features of the Russian
trade development are described both in historical
works (V. F. Gelbke, N. L. Dyuvernua, S. I. Zarudny, A. I. Kaminka, K. A. Nevolin, S. V. Pakhman, V. A. Udintsev) and some of the modern
works (I. V. Arkhipov, V. A. Belov, T. A. Batrova
and others). Summarizing this theoretical treasure
allows to make a conclusion that all the Russian
law of the pre-Soviet period including the civil
law, were characterised by two objective properties. The first one is lagging behind the other countries of the continent because of the inequality of
the conditions, when some of the countries got past
the capitalistic formation phase, and the others
were just approaching it. The first one is moving in
the same direction with the other countries of the
continental Europe. With regard to the trade law,
this movement had a tendency of its separation.
Preconditions of the West European Private
Law Dualism
As known, studying the foreign law is part of
the general history of the civil law. Informal traditions of this study were established in the works of
the Russian civil science. Today, this tradition is an
integral part of the modern civil science.
The dualism of the European private
law is more often mentioned as an existing
fact of life, with no discussion of the social and
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economic reasons which to a much greater extent
predetermined the dualism of the European legislations in the property relations regulation sphere.
Despite their importance, we are not going to reproduce these reasons in the article. Let us make a
reference to work “The History of the Trade Law
Separation” by V. A. Udintsev [18], where a detailed description is given for the economic, social,
political and legal background which was the reason for the European dualism of the private law in
many countries of the continent, and for the reasons that made the dualism in Russia impossible.
In spite of the fact that the modern Russian
legislator did not follow the path traditional for
many of the European countries of the FrancoGerman approach, when the trade code was
adopted independently of the civil one, we will
mention this experience, but not for the repeat
demonstration of its historical details, but for the
purpose of some generalization, keeping in mind
that it was taken into account when adopting the
RF CC currently in force.
As Christopher Osakwe, the legislation reform
advisor at the RSFSR Supreme Soviet (19901993), American comparativist, points out that
“there was a conglomerate of ideas serving as the
five sources that influenced the RF CC development: Fundamentals of the Legislation of the SSR
and the Republics of 1991, the Model Civil Code
for the CIS State Members, the Civil Code of
RSFSR of 1964, Western civil and trade codes (especially of Holland, Italy, Switzerland, France,
Germany, the USA), the Russian Constitution of
1993” [23, sec. 1423].
The prototype of the European trade legislation which was adopted by many countries on the
continent, was born in France which headed the
European civilization in the second half of the 15th
century. Most Russian legal experts associate the
prominence of France and its juridical achievements with the French Civil Code of 1804, its institutional system, formalized norms of the property
law and the obligation law, the intelligibility of the
code norms which were not so strictly limited
scientifically as for example it was the case with
Germany.

The less prominence is attributed by the lawyers to the fact of adopting the French Law of
France as compared to its total civil law renovation. Its adoption was preceded not only by the
Civil Law but by natural evolutionary processes
which were involved with the organization and
carrying out of the trade. The previous trade ordonnances of 1653 and 1681 in the sphere of the
land and sea trade which were the first sources in
the trade norms systematization in the French history, actually predetermined the contents of the
Trade Code of 1807.
The formalization in regulating the trade relations was the indication of the state law victory in
regulating the relations over the guild law. The
social and economic reasons for such an outcome
of adopting the French Trade Code were named by
G. F. Shershenevich: to break the links to the past
experience, to destroy the merchant in his class
meaning and to replace the tradespeople special
law with the trade special law [19, p. 119]. The
juridical reason appeared from the norms of the
Civil Code which regulated only the general aspects of the property turnover and did not extend to
the trade relations.
Together with the experience of consolidating
of the trade custom perceived by the law, the preconditions for the Trade Code were represented by
the efforts of the legal experts in the customary
(coutume) and the written law. Theoretical efforts
of J. M. Portalis, F. D. Tronchet, J. Melville,
F. J. Bigot de Preameneu, F. Bourjon, R. J. Pothier,
K. J. Olivier, who were considered by Napoleon to
be the representatives of different components of
the French culture, contributed to its development.
The intellectual ideas of the French lawyers
were not fully approved in Germany which, starting for the 17th century, was occupied with its own
scientific force which by that time got the “calm
and magnificent voice of Savigny” [15, p. 245],
who considered the law to be a national product
and insisted that it cannot be dictated from the outside. F. C. v. Savigny did not support the codification ideas, but he did not argue against codification
while insisting on the further law development and
the law formulation via the scientific jurisprudence
opportunities.
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The political and social time that came after

yers proposed to abandon the idea of the trade law

the adoption of the French Trade Code of 1807,
had an impact on the trade law ideas of Germany

codification and to only include individual provisions regulation the trade turnover, into the Civil

which did not wish to remove the publicity elements from the trade law sphere. By that time, the

Code. But the Trade Code supporters achieved a
victory in this discussion. A special credit in that

German lawyers already could evaluate the
dyarchy experience of the French codes and ac-

goes to German legal theorist of that time L. Goldschmidt who managed to prove in a well-argued

count for their drawbacks, having formulated the
reasons for developing trade-specific juridical rules

manner the practical meaning and the historical
necessity of having the Trade Code (adopted in

in Germany, i.e.: the development of the trade
turnover as opposed to the rest of the civil turno-

1861 with the All-German Trade Code title) in parallel with the Civil Code.

ver, and the status of the whole private law [25,
sec. 42]. Thanks to the works of the German scien-

Evaluating these facts, G. F. Shershenevich
emphasized that the All-German Trade Code was

tists, the court practice on the trade disputes was
studied, and as there were no grounds for abandon-

the negation of the general civil law [19, p. 125] in

ing it, this allowed to systematize and generalize
first the trade law but not the civil one for the codi-

not originally have a commercial character, be-

terms of its dualism. In reality, the Trade Code did

fication purposes. The German leaders betted par-

cause it was meant for the compensation of norms

ticularly on the trade law and not the civil law
which at that period of the history which was not

of the missing Civil Code. This is why, being pub-

systematic and clear, while the trade law was characterized with experience, compensatory nature,

viewed as a part of the existing civil legislation and

improved protection of trust, specialization, typification, transparency, quickness, universality, cos-

Later, during the codification efforts on

lished prior to the Civil Code, this Code was

was planned for a parallel action with it.
adopting the Civil Code at the end of the 19 th

mopolitanism. Its subjects were treated as specialized, they increasingly claimed for the legal order,

century, the question of defining the place of the

but with this, a greater responsibility was demanded from them [6, p. 462].

trade-law norms in the emerging private law sys-

Due to the fact that the trade law of Germany
came into hands of the “legal theorists” and was

novate the civil legislation with removing the

strongly “scientificated”, the powerful influence of
the German dogmatics kept many of the medieval

But the structure of the German Code adopted in

trade law institutions alive, and these institutions
“eventually became the core of the trade law codi-

special part, and correspondingly − the general

fication” [24, s. 13]. One of the institutions was the
circulation of the bill of exchange, covered by the

of the formulated principles within it which were

norms represented as early as in 1847 in the Unified Bill Statute of Germany, which got the status

norms, and a strict hierarchy of the normative-

tem was raised again. It was planned to fully reexisted dualism of the trade and the civil law.
1898 which comprised the general part and the
norms and the special norms, and the availability
aimed at compensating for the missing special
legal instructions finally resulted in the trade

of the empire law a year later. For this reason, the
Statute got the role of a guidebook for the future

legislation preservation. This legislation was re-

trade legislation that was supposed to unite all the
trade-law matter.

formed, with establishing the trade and civil law

The trade codification aims were ambitious
and the process was disputable. Some of the law-

a relation of the trade and civil codifications

relation as the general-to-specific relation. Such
had not changed until the new German Trade
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Code was adopted in 1897. And today the trade

About the Russian Civil Law Monism

law of Germany, together with the civil law, is

The monistic approach, as could be unders-

treated as a traditional branch of the German law,

tood from its title, is based on the legislative ac-

which is understood as a special law of the entre-

knowledgement of the fact that the general civil

preneurs (Kaufmann) and relates to the private law.

norms and the norms regulating the relations with

It is applied in cases when at least one of the par-

the professional market players, are the same. And

ticipants of the transaction is recognized as an en-

this does not allow for an independent codified act

trepreneur in accordance with the Trade Code pro-

or other act of supreme juridical power, but does

visions.

allow for the presence of a definite group of norms

As for the modern German civil law science,

as part of the existing civil law codification, which

even with the codification dualism it was not and is

are aimed on specific subjects only. In contrast to

not striving for the absolutization of the trade law

monism, the dualistic conception is based on the

features. As S. Gareis notes, “there is no single

supposition that the norms regulating the civil law

direction in which the trade activities aspects can

turnover, are self-sufficient and largely indepen-

go that far as to allow only special legal provisions

dent in their correlation, as they have different sub-

to be possibly or obligatory applied within them...

jects of legal regulation.

The trade activities are in principle dominated by

The 20th century was prominent in the history

the civil law norms which are also followed by

of the private law dualism for the re-codification

other citizens” [4, p. 3–4]. This is one of the rea-

processes. For their own national reasons, two

sons why these trade law institutions are viewed as

countries confronted the general acknowledgement

sale and purchase agreements in modern civil law

of the processes of the trade law codification in the

textbooks [27].

continental law.
As a result of uniting the trade law with the

The same compromise attitude is found in

civil one, the dualism was overcome in Italy

modern German literature with regard to the eco-

(1942) which once was the pioneer of separating

nomic law which is viewed as “special private law

the trade law from the civil law. A similar ap-

of professional economy”. It is recognized as the

proach (starting from 1970) enshrines the modern

one included into the system of the private law as

civil law of the Netherlands. The country assimi-

part of the trade law − a private economic law in

lated the civil and the trade law of France, and later

opposition to the administrative economic law. The

(after the Netherlands liberated from the rule of

newest proposals on developing the special branch

France) adopted its own national original Civil

of the entrepreneurial law also see it as one of the

Code, having abandoned the Trade Code idea. The

private law variants.

changes were also observed in the Swiss civil leg-

Therefore, the general result of the dual codi-

islation. It should be noted that the short but rather

fication of the private law both in France and in

interesting experience of this small country attracts

Germany was never associated and is not asso-

little attention of those supporting the dualism in

ciated now with the contradiction and absolute in-

property relations. It is also characterized with nu-

dependence of one code norms from the norms of

merous national features, including the territorial-

the other code. It should be specially noted that

specific features, but even this experience should

such a result was obtain in spite of the differences

not be excluded from the arguments of theories

in motives, in original juridical purposes and in

that stand up for two codes instead of one. Since

sequence of adopting the trade and civil legisla-

1911, this country has been doing without an

tions in these countries.

independent trade codification. In 1936, it adopted
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the Swiss Code of Obligations which is in fact part

to contain the trade law norms”, G. F Shershene-

five of the Civil Code [20].
One more prominent event of that century,

vich was strongly categorical saying that “it has
nothing in common with the trade codes of the

this time for Russia, was the fact that its postSoviet civil law got into the real scientific circula-

western Europe” [19, p. 178].
When after having a break, the government

tion with not only the Russian scientific maitres
but also with the foreign ones. First of all − with

got back to the codification works in 1882, the developers again faced a complicated question of

Italian, Dutch and also Swiss. All these countries
experienced the civil legislation modification

what to do with the correlation of the civil and
trade legislations in case the Statute is adopted.

which ended up with the termination of the trade
codes juridical life (in the first two countries). For

P. P. Tsitovich characterised this year as a “curious
date” for the trade law [22, p. 440], as it got a theo-

obvious reasons, such a participation could not
help affecting the architecture of the draft Russian

retical support. A bit later, the customs of trade
were researched (A. G. Zolotarev, 1887,

civil code which was developed with the involvement of lawyers from these countries.

A. H. Golmsten, 1895). In 1983, K. Gareis’s
“German Trade Law” was translated into Russian

Let us note that previously Russia had not had
any predictable or manageable evolution with re-

[4]. The editorial committee performed a comparative study of the civil law and trade law institu-

gard to the trade legislation acts, including in terms

tions, analysed the correlation of the civil and trade

of its correlation with the civil legislation. There
actually were attempts to adopt an independent

laws in the legislation of the Russian Empire, and
turned to the Commercial Code of France of 1807.

trade legislation but these were the spontaneous
attempts. As G. F. Shershenevich saw it, in this

As the law chronologists noted later, the question
was likely not in the dualism establishment but in

respect the year of 1832 was “a happy year for the
trade law” [19, p. 173]. It was marked with the

invalidating it and establishing the civil law unity.
One of the conclusions of the committee was that

adoption of the Statute of Trade and the beginning
of works on developing the Set of laws. The Sta-

separation of the trade private law from the civil
law with the issuance of the Trade Codes of France

tute of Trade, due to its “detachment from the formal links with the commercial courts proceedings,

and Germany happened “not because of the systematic codification of the legislative material”

desolateness resulting from the meagreness of the
juridical content”, obsoleteness of part of its

but exceptionally by virtue of the historical traditions [17].

norms, got a known definition of “the debris store”
from P. P. Tsitovich [22, p. 186]. Neither was a

There were different internal reasons which
supported and strengthened the opportunity of the

success the second document which aimed at separating the trade norms from the general civil legis-

trade law individualization in the legislative structures, but finally did not make it happen. The rea-

lation with the participation of M. M. Speranskiy,
and remained a draft project. The social and eco-

sons included the actual underdevelopment of the
trade relations to the condition when they could

nomic environment also did not add to the realization of both the ideas. Russia was still finding itself

affect the country’s economy; disintegration,
improper systematicity and largely negative cha-

in a strong feudalistic-serfdom position. It was a
country organized by classes, there was no free

racter of the existing trade legislation which actually fail to reach the status allowing for the

market that could become the ground for the sequential bourgeois codification. The analogy with

separation; insufficient strength of the civil law
and the legislation that were not capable of pro-

the trade codes of the Western Europe did not happen. Evaluating the Statute of Trade, “which seem

viding the convincing criteria for distinguishing
between the trade norms and general civil norms
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which at that time did not contain steady-

tional (particular) law which was still prevalent in

systematic obligation norms that could act as the
backbone and the basis for the trade and general

regulating the trade turnover, was not generalized
and systematized for the purpose of reaching defi-

civil concepts. With those national (economic,
scientific and legislative) conditions, the European

niteness in juridical concepts of the trade relations
normative regulation. With this, the juridical tradi-

neighbours’ achievements and experience (which
was surely noticed and will be surely noticed in

tions which could have acted as reference points
for its autonomous codification, were not devel-

future by both its supporters and the opponents) of
following the private law dualism path and adop-

oped, and the trade relations themselves just did
not reach the level of the capitalist relations.

tion of two codes, the Civil Code and the Trade
Code, was unapproachable for Russia in its histori-

This being the case, the trade law and legislation disappeared from the historical horizon accompanied by the state that ceased to exist after the
October Revolution. This is one more historical
characteristic of Russia, who, due to the subsequent historical and political events, did not allow
the trade law to outgrow the state that triggered it.
This is largely due to the fact that the processes
similar to the European ones, when the trade law
actually expand beyond the narrow limits of the
trade sphere relations, spread into other economic
spheres but were never fully completed in Russia.
For this reason, the trade law concept did not become objectively wider, it did not manage to penetrate into industry, transport, banks, and it did not
get to a position to globally mean the legal form of
the market exchange of the goods, works, services,
as it finally happened in the West.
G. F. Shershenevich wrote about the penetration of the trade law “spirit” into the economic
turnover, about its triumphal march which “gradually conquered and conquered, dominated and
dominated over more and more economic relations spheres, and stopped after facing the mining
industry” [19, p. 150]. However, looking back
from our historical moment, it cannot go unnoticed that these statements were in many respects
ahead of time. In reality, the Russian history provided little time for the development of the trade
law in its true meaning which could have been
possible only in the conditions of real capitalist
relations. This historical peculiarity explains the
reasons of Russia’s lagging behind from
“getting into the private law dualism” while dualism was successfully adopted in scientific literature and affected the structure of the academic
disciplines, but still was not introduced into

cal period of development at the moment.
All these reasons in their complex provided
for the pre-revolutionary legislative result which
was taken up by the authors of the Civil Code of
the Russian Empire for acknowledging the civil
law unity just before the revolution.
The attempts to challenge this state of things
were made after the February revolution, when its
organizers associated the economic growth and the
country’s prosperity with the trade law, and considered it reasonable to separate the trade law norms
into an independent code “which should have been
wanted more urgently than the Civil Code” [3,
p. 231]. It is unlikely that the question was only in
the acknowledgement of the superiority of the
Western codifications in regulating the trade turnover. Seemingly, the Russian legislators once again
(and not for the last time − as the subsequent history would show) were trying to change the economic situation just through the priority of the commercial legislation norms. This historical moment
of striving for a new legislation was repeated in
1992 in new economical legal conditions, when
after the breakup of the Soviet Union there was a
decision taken about the modernization of the legal
system of Russia, and in particular − of the commercial legislation, which meant entrepreneurial
freedom in its modern understanding.
However, the special thing about the accomplished February revolution was that contrary to
the subsequent Soviet period, the number of scientific forces which could have codified the trade
legislation was definitely insufficient; the tradi655
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the legislative sphere. It’s no use answering this

The Italian experience made it clear that for
separating the trade law, not only the development
of the cities, trade and the trade relations are required, but norms and principles have to be
adopted which are absent in other branches. For
their identification in the 16-17th centuries, the Italian lawyers undertook a research of the Rules of
Oleron representing the collection of decisions by
the sea court of 11−12th centuries, and Barcelona
Sea Code of Justice of the 13−14th centuries. These
particular ordonnances once gave rise to the objectivation of the commercial law as part of the traditional systems of norms, giving control to the
commercial laws and consulate jurisdiction over
the commercial operations performed causally, and
resting exceptionally on the presumption or a fiction of being performed by merchants.
In its original meaning, the Italian private law
dualism did not represent the question of the correlation between the general civil law and the trade
law. At the moment when it appeared as a phenomena, it only covered the question about what role
is given to the trade law and the civil law in regulating property relations. All the subsequent shades
were acquired by the dualistic theories in connection with the evolution of the public relations towards their qualitative change.
Modern jurisprudence has accumulated a lot
of private law definitions. Having acquired slightly
corrected contents as a “problem of regulating the
trade turnover when establishing relations between
the civil and the trade law” [12, p. 3], the problem
of the private law dualism actually grew into an
all-around issue of the whole period of the parallel
existence of the civil legislation and the norms adjacent to it, first the adjacent norms were economic
norms only, and currently they are entrepreneurial
(commercial, economic).
However, influenced by the pre-revolutionary
discussions on the trade and civil law followed by
the economic-law authoritarianism of the Soviet
law, the problem of the private law dualism in the
Russian model has acquired the format of less as
the commercial norms in the civil law and even of
their correlation, and more as the doctrinal competence between the trade (economic, entrepreneurial,

question about whether this approach is good or
bad, it is a historical fact-of-life which provided
the property relations in Russia with a monistic
method of controlling them. In practical terms, it
means that the “fundamentals of the civil regulation of private relations which appear in different
spheres of the human activities, no matter what
their specific characteristics are, should be covered
in the RF CC which is a core normative act of the
civil legislation.... The more specificity is contained in the private relation of a particular activity
area, the stronger should these relations be regulated by the RF” [6, p. 63]. There are no reasons to
extend this statement except probably for one argument. One should not forget that the today’s
proposals to legislatively formalize the private law
dualism, are actually the call for breaking the legal
regulation of commercial relations that was developed with certain difficulties and exists today, and
the court arbitration practice which was established
and continues to be established on the basis of the
monism of the civil legislation. In case of choosing
another path of development in regulating the
property relations, both the RF CC norms and the
legal enforcement practice will have to be changed.
Is that needed? At least, there were no requests
from the law enforcement practice regarding that.
Civil Legislation Differentiation and Civil Law
Commercialization as the Rigorous Dualism
Alternatives
In spite of the fact that the civil legislation had
also “other satellites” which largely defined its
contents, for example, commercialization and
Westernization, the private law dualism phenomenon used to be and remains the most noteworthy
for scientific exploration.
The private law dualism goes back to medieval Italy which was called “the birthplace of the customary law” in many of the scientific sources. The
autonomy of the traditions as the regulators received the recognition of the reformers of the following epoch who maintained this branch as a separate law branch.
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correlation problem. By the way, there were internal reasons for its resurrection. The will of some of
the scientists to correspond to the juridical maxims
established on the continent” and represented by
“separate” Trade and Civil Codes, together with
the doctrinal imprint of the “two-sectored law
theory” by P. I. Stuchka and his successors, lead to
the well-known opposition of the economicoriented jurists and civil-law-oriented jurists. The
latter, as C. Osakwe noted, “treated any code separation as a hidden attempt to resurrect the abandoned idea of the economic code in the modern
Russian law, which in reality resembled not the
Trade Code but an Administrative one; so they
demonstrated vehement hostility toward the idea of
the trade code existence separately from the civil
code” [23, р. 1420].
The similarity of the pre-revolutionary reasons and the post-soviet reasons which did not allow Russia to acquire its own Trade (Entrepreneurial, Economic) Code, has largely a presumable
character. The attentive reading of the works by
the scientists involved with the development of the
current RF CC who described in detail both legal
and political peripeteias of its adoption (S. S. Alekseev, V. A. Dozortsev, A. L. Makovskiy, V. F. Yakovlev, S. A. Khokhlov), allows to reconstruct the
reasons of the private law dualism which was never implemented in its pre-revolutionary history
(this history, as we have mentioned above, was in
reality the history of the disruption in the trade law
existence and development) and in the modern history, which provided new alternatives to the private law dualism phenomenon. And here one has
to agree with the opinion of V. A. Belov that “the
absence of the objective reasons for such dualism
at some periods of time makes it a senseless and
unneeded phenomenon” [5, p. 74−75].
However, it was not easy for the Russian
civil science to distance itself from the problem
of dualism, which accompanied its own establishment and development first at the scientific
level and then at the legislation-drafting level
practically all the time. The problem was softly
avoided in the Soviet period, when neither the

commercial) law and the civil law, which sometimes acted as an antipode to the civil law.
As known, the history of the civil law and
trade law norms co-existence never resulted in
bringing dualism into the Russian private law, in
that dualism meaning which was adopted in the
majority countries on the continent. Having existed
in the pre-revolutionary science and withdrawn
into the shadows due to its irrelevance in the Soviet period, dualism was right back in the postSoviet period. However, the reasons for the prerevolutionary and today’s viability of the private
law dualism ideas are not the same.
If in the pre-revolutionary science, due to the
poor development of the legislation, dualism was
explained by the necessity to demarcate the mobile
and flexible trade law norms from the “heavyfooted” civil legislation norms (given that the objective existence of both was not quite obvious),
then in the post-revolutionary science, the problem
of law dualism was again popular because of the
materialized ideological dead end: there was still
no civil legislation of the “modern history” but the
economic legislation was booming.
The civil law returned to the post-Soviet legal
system in combination with the trade law following the pre-revolutionary model − as a phantom,
i.e. the civil law did not come from the duality of
the codes.
C. Osakwe who described a part of the littleknown details of adopting the RF CC, was sure
that the Soviet reformers who introduced the Civil
Code had to answer three main questions: “1. What
elements of the Soviet socialist law of the period
before 1985, have to be preserved in the new postsoviet legal system? 2. What specifically and to
what degree should be borrowed from the European legal system to enrich the Russian legal system? 3. Which particular elements and in what
quantities could be borrowed from the AngloAmerican common law, so that they could merge
into the continental civil law basis of the new Russian legal system?” [23, s. 1502].
The first two questions could not escape involving the discussion of the civil and trade law
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science nor the legislator for the well-known reasons did not care about the private law dualism as
this law did not exist.
The modern approach is characterised with
the deviation from the rigorous dualism position. It
is replaced with alternative compromise concept
about the differentiation of the legislation.
V. D. Ruzanova noted within this context, “today it
is quite reasonable to speak about the private (civil) law dualism as about its internal division which
does not interfere with the unity of this law branch.
Dualism as the internal civil law division which
allows to account for the specific features of regulating the commercial (trade, entrepreneurial, economic) relations − is an absolutely positive phenomenon. In this meaning, it is not opposed to the
civil law unity but expresses a certain level of the
legal regulation differentiation of the individual
groups of public relations within a framework of
the unified civil law” [14, p. 54–55]. In the author’s opinion, it is the principal difference in the
essence and the contents of the regulated relations
but not the technical location of the specific legal
norm in the legislation, that predetermines the difference in the legal regulation of different types
and groups of property relations. This is the key
idea and the sense of the unity and differentiation
of the civil law regulation.
Today, when the history stepped far from that
period when the European countries were actively
using the formalized criterion of individualizing
the trade legislation norms by way of the Trade
Codes, we think that there is no any direct correlation between the norms of the modern entrepreneurial (commercial, economic) legislation and the
formalized or non-formalized model of its individualization. It is not without accounting for the
European experience that the question on the civil
law commercialization has come into being, in
spite of the still existing “popularity” of the dualism problem in the private law in both negative
and positive aspects. It is not unthinkable that the
recognition of this objective phenomenon which in
due time accompanied both the general civil law
(which was meant exceptionally for regulating the
relations with the participation of the citizens) and

the modern civil law, will add to turning from underestimating the monistic approach in the RF CC
in force.
As the foreign experts see it, the uniqueness
of this codification “among the continental European civil codes is in the phenomenal number of
the relations that are regulated by it... The Code
successfully fuses the rules of two branches into a
whole” [23, p. 1417]. Such a state of things was
predetermined by the past and the present of the
national history of the trade and trade relations development, by the time in the Russian history when
the civil science appeared in it, by the specific features of implementing the property relations which
experienced the dualism natural for all the countries with its division into the general civil relations
and trade relations. But is has to be acknowledged
that this was also the result of the civil legislation
commercialization which had a “slowly creeping
character” in the pre-revolutionary law, got stronger under the influence of the ideological dogmas in
the Soviet civil legislation and obtained a completely understandable character in the post-soviet
legislation.
The today’s commercialization of the civil
legislation is the process as much as the result. If
we speak about the result, we see the obvious natural growth of the civil legislation driven by the
trade law in their common laborious prerevolutionary history. It was the trade law that owing to traditions had to become an inexhaustible
source of new institutions and norms generation.
G. F. Shershenevich provides numerous examples of the civil law commercialization due to
the lack of its inclination to enforce own prescriptions in life, and due opportunity to make necessary concessions on the part of the less formalized
trade law which is free from the necessity to interpret “literally”. The author underlined “the economic view (of the trade law) onto the things, its
better correlation with life and absence of the details of the Roman studies, the ability to elude the
fundamentals acknowledged and canonised by the
civil law. ...This is the character of the trade law that
makes the economic turnover sympathize with it
and which gives it a significant advantage over the
obsolete and static civil law” [19, p. 66, 71−78, 80].
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G. F. Shershenevich impressively describes
the pioneer endeavours of the trade law in the relations of representation, noting that the representation idea originated from trade relations and the
trade law... Life insisted on the freedom of representation. The trade law was quick to satisfy this
requirement and so deserved its sympathy. At
present, the general civil law should follow the
example of its little brother [19, p. 66−67]. The
scientist also names other juridical spheres where
the trade operations were actually the earliest movers: for example, vindicatory action, considering
the third parties’ interests, fellowships, solidarity in
relations and others. Not detracting from these merits of the trade law, G. F. Shershenevich finishes
his reasoning with question “what was peculiar
about them, what could not become the heritage of
the whole civil turnover?” [19, p. 83]. P. P. Tsitovich noted that the trade law takes from the civil
law “not only concepts but entire institutions
changing the latters in its own way”, and on the
other hand − it makes its own “institutions which
are antithetical to the civil law, and for a long period of time develops them independently... of the
civil law, and often passes them over to the civil
law already well-developed” [22, p. 168]. The author underlined a comparatively vast creativeness
of the trade law, mentioning also the influence of
the protective mechanisms generated by commercial relations onto the civil relations” [22, p. 448].
It should be noted that the judgements by P. P Tsitovich about the essence unity of the commercial
law and the civil law are currently topical: “Both
the laws define the property relations. In both of
them, these juridical relations are settled into the
rights and duties of the property (absolute) or obligation (relative) character”, but “that aggregate of
the juridical relations, this active and flexible aggregate representing the trade as the business of a
definite person, − is not known to the civil law”
[22, p. 166–167].
A. I. Kaminka and K. P. Pobedonostsev gradually evaluated the processes of adoption by the
Russian civil legislation (which is a part of the
state system) of the constructions and sometimes
whole institutions which originated from the trade

legislation. In the conditions of the economic relations development, this was in compliance with the
interests of the trade turnover in general. And a
similar nature of the trade law and the civil law
was objectively adding to this converging. Only
the trade law is enriched through the general provisions of the civil law, and the civil law enriches
through the special provisions of the trade law.
If we speak about the commercialization as a
process, then in accordance with the few scientific
opinions, it is the previous and current movement
of the civil law towards its development, under the
influence of the more flexible norms of the commercial turnover and the subsequent adaptation to
the requirements of the entrepreneurial activities
regulation. There are several limits of such merging named in literature: the limit of the institutions,
the limit of the notions, the limit of the principles
[5, p. 81–82].
Commercialization can be called a process
which is reverse to dualism. It does not separate
and does not oppose but unites the civil law norms
and the trade law norms, it provides for their interdependence and dependence on each other, and
sometimes gives a signal on the necessity to merge
certain norms into the other norms or to simply
delete some of the (trade law) norms resulting from
the civil law enforcement and development.
These processes continue uninterrupted today,
taking away the force and the sense of the private
law dualism argumentation. The qualitative
changes in the property relations made the used-tobe “peaceful and calm” general civil law a thing of
the distant past. The scientific treatment of the civil
law, the historical savings and achievements implemented in it, accounting for the experience of
the continent countries and today’s steady
processes of its commercialization, have securely
provided for its authority in managing the property
relations.
The civil legislation commercialization features are numerous. And these are not only the
norms covering the contract form liberalization
through introducing the electronic document
workflow into the practice of contracts, but
expanding the contract range via implementing the
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mixed contract construction, completing the list of
the named means of securing an obligation and so
on. The signal is also received from those RF CC
norms which are meant exclusively for the relations with the participation of the entrepreneurs.
The role of the recent triple (two times in 2013 and
one time in 2015) legislative additions into the obligation law sub-branch was not insignificant.
The civil science plays its own role in the civil
law commercialization processes, searching for
and finding the non-formal grounds for enriching
the civil law sphere with a type of relations which
had earlier represented exclusively public legal
sphere of regulation (the state registration of the
property rights), or reasonably covering the relations caused by the market economy, with no own
sectoral affiliation (corporate).
Foreign practice also provides with its experience of commercialization. As was demonstrated
in the history of other countries which refused the
idea of the independent trade legislation, the distribution of the commercial relations issues outside
the limits of the trade law, other branches’ participation in the development of the institutions that
are traditionally incorporated into the trade law
body (bills, insurance, customs and etc.), deprived
the trade codification acts of the unity which they
used to rest on. For example, in Italy the trade legislation was actually devastated because of the
comprehensive settlement of the company establishment questions in the civil code norms [16,
p. 244].
The commercialization of the civil law was
predetermined not only by the historically defined
and still functioning trajectory of the civil law regulation of the property relations, but also by the
development of other law branches, legislation,
sciences and academic disciplines. In this respect,
the achievements of the academic disciplines targeted at the trade deals and contracts are especially
noteworthy. One should not downplay the importance of the expertise which was acquired in the
trade deal theory as compared to the general civil
deals that have a strong reinforcement (as well as
the trade deals) in the form of the doctrines which
consider the deal to be a juridical fact. It is impor-

tant to recognise the essence of the deal in the
process of its life, its implementation aspect, and
this is more explicitly achieved through the trade
deals. Without any exaggeration, they are the core
of the commercial law − without them, there will
be no other content that fills in the commercial relations. However, this doctrinal approach should be
free from the methods when the reality of this cognition is worked into the theory of the private law
actual dualism. The tactics and didactics of the
educational process have to proceed from the idea
that the dualism theory can and should be considered as one of the trends in views on the status of
the trade (commercial, entrepreneurial, economic)
law in the Russian legal system.
The doctrine turns to the “trade deals” notion
much less often than to the “trade law” notion,
willing to differentiate it from the civil law. For
this reason, it is necessary to point out the reserves
of the scientific materials on the trade activities,
which have not been researched by the contemporaries and were left by G.F. Shershenevich to the
contemporaries of the jurisprudence for this purpose.
L. V. Shchennikova made an attempt to attract
the doctrinal attention to the trade operations problematics, when she turned to the pre-revolutionary
doctrinal views and proposed her own definition of
the trade deal as the “deal where the object is the
goods meant for using in the trade turnover, when
this deal is professionally made by persons (in accordance with their trade profession) with the speculative purpose and as a craft” [21, p. 148]. It is
not possible to disagree with the author in her opinion that the barriers for defining the trade deal
today are the inertia of the legislator himself and
the “doctrinal polyvocality” in matching terms “entrepreneurial activity”, “commercial”, “economic”,
“trade” [21, p. 140].
The process of the civil law commercialization is inevitable. Ignoring this process, giving
ground to the “rigorous dualism” is the same as
attempting to turn around the history of the Russian legislation when all the types of conditions
that surrounded it − social, political, economic −
have become the thing of the past.
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with everything what was not received by it when
the Roman law was perceived. The opportunities
of such enrichment of the civil law at the expense
of the trade law did happen and continue to happen
due to the trade turnover dynamism and specialization.
Striving for defending and justifying the nonexisting civil law dualism contradicts with the tendencies which are currently observed in regulating
the property relations and rest on the equality and
autonomy of the participants of the relations. The
point is not in the few processes of the trade law
processes re-codification, but in the active and sequential processes of the civil law commercialization.
Fostering the idea about the commercial law
independence is a step backward, simply for the
reason that it will require redrawing of the existing
civil legislation to avoid numerous duplications, let
alone the established court practice and its positive
traditions. A sound view on both the system of the
civil legislation in force and its application permits
to claim that today there are no reasons for correcting the mystic civil law ideas for the purpose of
clearing a part of the normative space for the
commercial law. As for the private and public fundamentals correlation in regulating the trade relations, the algorithm of this correlation has been
included into the RF CC norms since 1994 and it is
fully applicable for commercial (entrepreneurial)
relations which are a kind of the property relations
based on the equality, disposition and private initiative.
The importance of the theoretical studies on
the commercial (entrepreneurial) law problems is
undeniable. The point is that all theoretical ideas
should not be typecast to the two-headed concept
which finds more and more confirmations of being
a “yesterday’s” idea. It is more important to enrich
the scientific attention sphere with the issues of the
terminology stability and its correlation with the
civil law conceptual framework, as well as with the
issues of the trade operations, the segregation criteria in the general system of the civil contracts, the
special features of the commercial relations participants’ liability.

Conclusion
The history of the Russian trade law and the
trade law legislation which has not in due time acquired the necessary status and remained in the
“trade law and trade class law” equivalence, does
not give any reason for the automatic transfer of
the past scientific concepts on the private law dualism to the modern ground.
The correlation of the trade law and the civil
law in their historical and legal reality, the domination of the economic law and legislation over the
civil law in the Soviet period, theoretical views
aimed at the separation of the entrepreneurial legislation from the civil legislation, despite their legislative correlation established in the post-soviet period, − these are all parts of the Russian juridical
model of the private law regulation of property
relations.
The problem of the private law model − either
or monistic or a dualistic one − has a pure theoretical (conceptual) character. Any conclusions of the
theory directly or indirectly affect both the legislator’s position and the law enforcer’s position. This
obliges the theory and its representatives to be both
up-to-date and convincing.
There are no reasons to be doubtful about the
fact that the economic (entrepreneurial) law theory
has grew out the trade law theory, although not in
Russia. The creation of the European trade law
theory and its predictable derivative − the trade
codes − turned to be the impulse for obtaining the
mature trade class and horizontal trade relations
which were not class-related and so required the
recognition of the legal equality and private initiative of its participants. The subsequent extension of
the trade rules to the other spheres of the economic
life allowed to abandon the narrow sense of the
trade law as the one covering exclusively the trade
turnover. The Russian trade law could not reach
these conditions.
In spite of the qualitative difference and the
maturity degree of the trade legislation norms in
pre-revolutionary Russia and in Europe, the
process of the civil law commercialization driven
by the trade law progressed with no interruption
and provided the civil law (the law of pandects)
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Introduction: issues of legal personality of individuals, groups and entities are de facto insignificantly studied in legal doctrine, since scientists focus their attention on the problems of
studying legal personality in general as a legal category. Neither civil nor family law has
reached a consensus on the legal substance of the category of legal personality. Therefore, insufficient ‘legal attention’ is paid to the issues of legal personality of individuals, as well as
separate social groups and entities. Purpose: to study the peculiar features of legal personality
of individuals, social groups, public and non-public entities; try using the legal category of legal personality as a legal boundary between subjects and objects of civil legal relations; to justify the necessity (or lack of such) to qualify legal personality of the family as a social group.
Methods: the methodological framework of the research is based on a set of scientific cognition
methods: dialectical and formal logic, complex analysis, comparison and generalization, as
well as the system cognition method. Results: legal personality in civil law is an independent
legal form covering the participants of civil legal relations. Family law is not an exception. Legal personality of some individuals participating in civil and family relations has its own peculiar features. Conclusions: legal personality of individuals can arise before the birth of an individual and does not cease after his/her death, which is a feature of their legal status in the ‘legal space’. Modern realities of civil circulation indicate the possibility of assigning legal personality to virtual persons (robots) as a projection, a replacement of individuals. However, assignment of legal personality to virtual persons depends entirely on the will of individuals.
A peculiar feature of legal personality of legal entities and public entities is that it has the nature of a privilege, a bonus, a recognition. The uniqueness of such legal personality is predetermined by the collective resource capabilities and opportunities of the participants (public
entities and legal entities). Married individuals (spouses) and single individuals are vested with
an absolute equal legal capacity and civil competence, but unequal family legal personality.

© Polich S. B., 2018

664

Some Peculiar Features of Legal Personality…

Since the category of legal personality is typical of public entities and legal entities (separate
social groups), it implies its applicability in certain legal situations to qualify the family.
Keywords: civil capacity; civil competence; civil legal personality; legal personality of the nasciturus;
legal personality of the deceased; legal personality of the virtual person;
legal personality of legal entities and public entities; family legal personality; legal personality of the family
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Введение: вопросы правосубъектности отдельных лиц, групп и образований de-facto
исследуются в правовой доктрине незначительно, поскольку внимание ученых подчинено
проблемам изучения правосубъектности в целом как правовой категории. Ни в гражданском, ни в семейном праве до настоящего времени не достигнуто консенсуса относительно юридического содержания категории «правосубъектность». Поэтому вопросам
правосубъектности отдельных физических лиц, равно отдельных социальных групп и образований уделяется недостаточное правовое внимание. Цель: исследовать особенности правосубъектности отдельных лиц, социальных групп, публичных и непубличных образований. Правовую категорию «правосубъектность» попытаться использовать как
правовую границу между субъектами и объектами гражданских правоотношений.
Обосновать необходимость (либо отсутствие таковой) квалификации правосубъектности семьи как социальной группы. Методы: методологическую основу исследования составила совокупность методов научного познания: диалектической и формальной логики, комплексного анализа, сравнения и обобщения, а также системный метод познания.
Результаты: правосубъектность в гражданском праве представляет собой самостоятельную юридическую форму, в которую облекаются участники гражданских правоотношений. Не исключение – семейное право. Правосубъектность некоторых лиц, участников гражданских и семейных отношений, имеет свои характерные особенности. Выводы: правосубъектность физических лиц может возникать до рождения физического
лица и не прекращаться его смертью, что является особенностью их правового положения в правовом пространстве. Современные реалии гражданского оборота свидетельствуют о возможности наделения правосубъектностью виртуальных лиц (роботов), как проекцию, замещение физических лиц. Однако наделение правосубъектностью
виртуальных лиц пока всецело зависит от воли физических лиц. Особенность правосубъектности юридических лиц и публичных образований состоит в том, что она носит характер привилегии, бонуса, признания. Уникальность данной правосубъектности обу665
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словлена коллективными ресурсными способностями и возможностями участников
(публичных образований и юридических лиц). Лица, состоящие в семейных отношениях
(супруги), и лица, не состоящие в браке и семье, наделяются абсолютно равной гражданской правоспособностью и гражданской дееспособностью, однако неравной семейной правосубъектностью. Поскольку категория правосубъектности свойственна публичным образованиям и юридическим лицам (отдельным социальным группам), то это
предполагает возможность ее применения в некоторых правовых ситуациях для квалификации семьи.
Ключевые слова: гражданская правоспособность; гражданская дееспособность;
гражданская правосубъектность; правосубъектность насцитуруса; правосубъектность умершего лица;
правосубъектность виртуального лица; правосубъектность юридических лиц и публичных образований;
семейная правосубъектность; правосубъектность семьи

ticular, in the fact that absolutely all the participants of civil legal relations (to a greater or lesser
extent) are personable” [11, p. 11].
As we can see, in the so-called Soviet period
of the development of civil law, the concept of legal personality was attached a considerable importance, the need for a detailed study of this legal
category was accumulated.
But is this detailed study so really necessary?
What does it allow us to reveal? What regularities
of the social development to establish? And, most
important, is studying legal personality of individuals, groups and entities relevant today?
We can answer this question with a quotation
of the well-known Soviet and Russian theorist of
law S. S. Alekseev: “The main thing is to conceptually set oneself up for the fact that it is possible
to bring the legal knowledge to the level corresponding to the requirements of the modern epoch
in this way, mainly, through statutory concepts,
other structural images. It means – to the level of
its highest serving to practice and solving complex
life problems” [2, p. 15].
The category of legal personality is “necessary” when we need to distinguish the participants
of civil circulation from those items, objects, information, as well as other tangible and intangible
benefits, in respect of which the subjects of civil
rights interact with each other.
Using simple logical rules, admitting and
applying a formal analysis of applied verbal
phrases and expressions, it is necessary to “remind” of the rule formulated in civil law long

Introduction
In order to study peculiar features of legal
personality of individuals, groups and entities in
civil and family legal relations, it is first of all necessary to characterize the statutory concept “legal
personality”.
To the present day, in Russian jurisprudence,
to be more exact, in civil law, there has not been
developed a uniform understanding of the legal
interpretation of this category.
Suffice to mention the outstanding Soviet civilist S. N. Bratus, who did not “see” any “differences” between legal personality and legal capacity
in one of his first works [6, p. 6].
The famous Soviet civilist O. A. Krasavchikov studied this statutory concept in detail, so let
us quote the judgments that reflect the very essence
of this legal form.
“The category of legal personality is one of
the key, methodological categories in our legal
science. This statement hardly requires a detailed
argument. Obviously, it is sufficient to remind of
the essential and equally specific role that legal
personality plays in the mechanism of legal regulation of socialist public relations” [11, p. 7].
“Legal personality is one of the most common
(basic) categories of the Soviet science of civil
law. Similar to the legal norm, legal relation, legal
fact and other legal phenomena of this kind, legal
personality is one of the most important elements
of the legal system of our state. The general nature
of the category of legal personality is manifested in
a range of different interrelated aspects and, in par666
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time ago that subjects of law and legal personality

integral part of the legal status, the third ones iden-

are not equivalent concepts, just as no one should

tify them” [24, p. 30].

identify legal personality with legal capacity.

“Despite the discussions, supporters of all the

Legal personality arises where the subjects of

points of view agree that legal personality is a cha-

civil legal relations are “outlined”. It is legal per-

racteristic, a property of the subject of law” [9,

sonality that allows us to delineate subjects and ob-

pp. 76−77].

jects of civil rights; it acts as a peculiar measure of

We believe that the key characteristic of legal

the scope of public relations governed by civil law.

personality are not only and not so much legal ca-

The determining criterion of legal personality

pacity and competence, because these categories

is a subjective ability of an individual, a group, an

“solve” absolutely different tasks in law.

entity to act as a participant in civil circulation;

Let us again quote O. A. Krasavchikov: “The

these individuals, groups, entities become subjects

attempt to reveal the essence of legal personality

of civil rights only after this ability is realized.

through the category of "law" seems to be unsuc-

Legal personality of an individual, a group, or

cessful” [12, p. 37].

an entity “appears” where “appears” its indepen-

The main (decisive) characteristic of legal

dently determined will to become a full participant

personality are the subjects of civil rights them-

in the property turnover. This will should be clear-

selves, because the legal purpose of this category is

ly expressed in the outside. After the appropriate

nothing other than their designation.

will is “expressed”, any and every individual,

As soon as legal capacity arises, its “happy

group, entity is unobtrusively involved in the prop-

owner” is personable, being assigned with the rele-

erty and non-property turnover.

vant right and the corresponding obligation.

The main essence of the category of legal per-

However, if legal capacity is de-facto and de-

sonality is that legal personality “discloses” the

jure actually equal for all the subjects of civil legal

state and position, property and status, structure

relations, legal personality of even equivalent per-

and content of persons subsequently recognized

sons (say, individuals) is always different.

as subjects of civil rights at the current stage of the

“It is sufficient to recognize a person as a par-

economic and historical development.

ticipant of the relations regulated by the norms of

Today, the term “legal personality” is used in

at least one branch of law in order to consider it to

many branches of law. Accordingly, this concept is

be personable. Since a person can be a subject of

mentioned in the doctrine of civil law, but for the

relations, regardless of whether it is able to ac-

sake of justice, let us note - only within the charac-

quire, exercise rights and obligations through its

teristics of legal capacity and competence.

actions, i.e., in other words, regardless of whether

“In legal literature, there is no unanimity of

it is competent, legal personality does not consti-

opinion about the elements that make up legal per-

tute a set of legal capacity and competence. Con-

sonality. Some authors identify it with legal ca-

sequently, the existence of legal capacity also

pacity, others see two elements in it − legal capaci-

means the existence of legal personality, regardless

ty and competence, while still others add delictual

of the existence of competence” [23, p. 75].

dispositive capacity or specific rights and obliga-

Without denying the validity of the cited judg-

tions arising directly from the law. Some scholars

ments, we only note that the simultaneous appear-

believe that legal personality includes a legal sta-

ance of legal capacity and legal personality does not

tus, others, on the contrary, consider it to be an

indicate the equivalence of these statutory concepts.
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Legal personality can also arise when legal

interpretation of this “stage”. Vesting with rights is

capacity has not yet arisen and can exist in the ab-

one of the components of legal personality, having

sence of such. Legal personality as a decisive

a determining (decisive) nature as applied to any

characteristic is determined by the status (prop-

subject of law.

erty) and position (standing) of the person in the

In the same way that one citizen is vested with

civil circulation, while the right and competence

a certain scope of legal rights and relevant obliga-

- by the person’s legal capabilities and their ac-

tions based on the constituents of his/her practical

tual realization.

life activities (married, individual entrepreneur,

From the perspective of qualifying legal per-

member of an economic society, owner of elite real

sonality as a legal status, a position of the person

estate, etc.), another citizen, in turn, is vested with

in the civil circulation, we will further try to formu-

another scope of rights and relevant obligations

late the peculiar features of legal personality of

(single, public officer, dweller of a shared apart-

individuals, groups, entities.

ment under the contract of social rent, etc.).
On the Peculiar Features
of Legal Personality of Individuals

Such “entitlement” constitutes the so-called

It is a fairly well-known fact that the Russian

“initial” scope of legal personality. In some cases,

civil legislation throughout the course of history

legal personality may have a different (broader)

has never used the term “legal personality of an

legal substance than legal capacity. Or, legal ca-

individual”1, neither used it the term “legal perso-

pacity of an unborn child has not arisen, but the

nality of an unborn or a deceased person”. They

embryo (nasciturus) becomes a holder of legal

are the category of legal capacity of an individual

rights and obligations under certain conditions

and the category of competence of an individual

(coming-into-being), since it is directly provided

that have been used in civil law and civil legisla-

for by the applicable civil legislation − Article

tion instead.

1116 of the Civil Code of the Russian Federation
(hereinafter referred to as RF CC).

Legal personality of an individual person is
the so-called “property and status standing” of a

So, why cannot a nasciturus be recognized

citizen, the uniqueness of this standing being de-

personable if its actual existence already indicates

termined by the entrepreneurial and consumer abil-

its right by virtue of law?

ities of the particular individual. The scope of legal

A nasciturus is de facto vested with rights be-

personality depends on characteristics of the per-

fore its “physical separation”, so such rights can be

son (for example, inept and unreasonable disposal

protected by its legal representatives from the mo-

of funds and other property, inability to take re-

ment of the appearance of the embryo confirmed

sponsibility for decisions, lightheadedness and un-

by a medical checkup.
At this point, the next logical question arises:

timely payment of debt obligations, etc.).

cannot protection of the right exist by itself, re-

Vesting with rights can be to some extent at-

gardless of its subject?

tributed to the initial or, let us use a figurative expression, a “germinal stage” of legal personality. It

The possibility of such protection indicates

is neither possible to model nor to forecast further

the emergence of legal personality of the nasciturus (embryo), whose legal capacity arises only

1

from the birth of the child himself/herself.

For the sake of justice, it should be noted that this term is
widely used in the doctrine of civil law.
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Let us take the liberty of asserting a broader
categorical meaning of legal personality of an individual rather than legal capacity of an individual.
The will of the embryo is not expressed yet
because it is determined by the will of another person or several persons (its biological father and
mother, other relatives, medical workers), so it is
objectively “necessary” to socially protect its right,
primarily to life!
We do not think that the will of any and every
embryo is aimed at a premature termination of its
life and further physical development; we dare to
assume that this will is always! determined to life
and its relevant attributes, including the legal ones!
Similar approaches to characterizing legal
personality of an individual before his/her physical
separation were used in Russian civil law as far
back as in the 19th century!
“By the way, another point of view – that legal capacity arises from the moment of birth – is
also wrong, which can be seen from the ideas
about embryos, infants in the womb stated right
there. Namely, along with the traditional denial of
legal capacity and personality before the moment
of birth, it is also traditionally reported that different rights, including hereditary ones, are preserved
for an infant in the womb, that for the protection of
the relevant rights (i.e., to file claims a special trustee, curator, etc. may be appointed as a representative of the fetus; or it is clearly stated that an infant
in the womb has “some private and public rights”
(Dernburg, Pandeсts, paragraph 50).
Thus, the further one goes in studying the
doctrine of the emergence of legal capacity, the
higher the probability to encounter contradictions
to what is said at the beginning, with this contradictions being hidden by vague statements about
the preservation of rights or sometimes precise and
open.
“If modern jurisprudence was not limited to
the provisions of Roman and modern law with respect to subjects, but widened the horizon and the
material of its doctrine, resorting to the rights of
other degrees of culture, it would be convinced that
even fetation is not needed to recognize human
beings as subjects of rights and obligations. For
example, according to the rights of the known degrees of culture, contracts are concluded, rights are

acquired (for example, rights of ownership), obligations are recognized not only on behalf and in
favor of all the living people, but also on behalf
and in favor of all the descendants ("for the ages"),
the whole seed, etc.” [14, pp. 323-324].
Moreover, we believe that legal personality is
“typical” not only of an “unborn” individual but of
a deceased one as well.
Les us try to justify the possibility of “qualifying” a deceased individual as personable, relying
on the following arguments.
The first argument in favor of legal personality of an individual after his/her death can be seen
in the provisions of copyright law stipulating the
preservation of authorship for 70 years, starting
with the year that follows the year of his/her actual
death (Clause 1, Article 1281 of the RF CC).
The second argument confirming legal personality of an individual after his/her death can be
found in the provisions of Federal Law No. 127-FZ
of 26.10.2002 “On Insolvency (Bankruptcy)” (hereinafter referred to as Bankruptcy Law) – according to the provisions, hereditary property of such
individual can be changed de facto.
Is the deceased person a subject of rights in
the considered case? Why does the arbitration
court recognize the person who does not exist in
reality as a bankrupt instead of stating the inconsistency (or the real absence) of his/her hereditary
property?
To begin with, let us refer to the materials of
current arbitration judicial practice, which sometimes allows researchers to adequately assess the
actual social relations.
According to the selective study of the judicial practice in the Russian Federation
(2015−2017) concerning proceedings for the recognition of individuals as insolvent (bankrupts)2,
the analytical part of judicial acts states insolvency

2

Judgment of the Arbitration Court of the Volga-Vyatka District in the case No. A82-15597/2015 of October 24, 2016,
Judgment of the Arbitration Court of the Central District in the
case No. A83-1835/2006 of January 30, 2017, Judgment of the
Arbitration Court of the North-Western District in the case
No. A13 -5304/2013 of October 15, 2015, Judgment of the
Arbitration Court of the North-Western District in the case
No. A13-16577/2014 of March 21, 2016, Judgment of the
Arbitration Court of the Volga District in the case No. F0622614/2013 of April 01, 2015, Judgment of the Second Arbi-
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(bankruptcy) of the deceased individual but not of
his/her hereditary property.
Quotation: “Under the judgment of
03.03.2015, the court recognized Gasanov Abbas
Idayatogly as insolvent (bankrupt), introduced the
procedure for disposing the property of the citizen,
approved K. G. Gorshkov to be the financial manager of the debtor and included the claims of
D. V. Lapaeva confirmed by the effective judgments of the Frunze District Court of Yaroslavl in
the list of creditors of the third priority debtor.”3
It is only in rare cases that arbitration courts
“declare” bankruptcy of the mass of the succession.
Quotation: “At the same time, the bankruptcy
law does not provide for the introduction of bankruptcy against the heirs themselves. In this event, it
is necessary to initiate the case of bankruptcy of
the deceased person (mass of the succession).
The case of bankruptcy of an individual
(his/her mass of the succession) may be initiated
after his/her death (Clause 1, Article 223.1 of the
Bankruptcy Law). In this event, a creditor, an authorized body, as well as heirs of the debtor can
file a claim in the court.
The rights and obligations of an individual in
his/her bankruptcy case in the event of his/her
death or declaring him/her deceased shall be exercised by the heirs of the individual, and prior to
their determination – by the administrator or notary
public at the place of opening the inheritance
(Clause 4, Article 223.1 of the Bankruptcy Law).
The bankruptcy estate includes the property
that makes up the individual’s inheritance (Clause
7, Article 223.1.)”4.
Or, applying current legislation on bankruptcy
of individuals, arbitration courts de facto do not
differentiate between subjects and objects of rights.
It should be noted that the relevant practice is
at the stage of formation in the Russian Federation,
so some other approaches should be identified in
this matter.

For example, in the recommendations of the
Scientific Advisory Council at the arbitration court
of one of the constituent entities of the Russian
Federation, to the question: “will the initiation of a
bankruptcy case against an individual be extended
to him/her as an individual entrepreneur if the debtor has an appropriate status?”, the answer was:
“the initiation of a bankruptcy case against an individual will be extended to him/her as an individual
entrepreneur if the debtor has an appropriate status,
since such individual has single legal personality
and assets”5
Now, for the purposes of further doctrinal research, let us quote the well-known scientist of the
19th century G. F. Shershenevich: “insolvency is a
special state of property but not a person, who is
recognized as its subject. The purpose of declaring
someone insolvent and the initiation of a competitive tender in respect of his affairs is to make the
insolvent’s property and debts public by certain
legal means with the preservation of the interests
of both the debtor and all his creditors, if possible,
without giving preferences to the latter ones, who
exercise equal rights under their claims” [21,
pp. 216, 218].
We are not going to “reinvent the wheel” and
deny the obvious – the main prerogative of insolvency is the inability of an individual to ensure
payment of his/her debt obligations to the creditors
with the property that belonged to him/her at the
time of death.
However, we dare to state that the approach
(perhaps, quite reasonable and correct, formulated
as a concept of lying inheritance (hereditasiacens)
to qualifying the insolvency of a deceased person,
proposed in the 19th century, “exhausted” itself in
the 21st century.
The essence of this approach, first of all,
meets the needs of the property turnover not exposed to the expansion of information technologies
and digital (virtual) space.

tration Court of Appeal in the case No. A82-15597/2015 of
May 19, 2016.
3
Judgment of the Arbitration Court of the Volga-Vyatka District in case No. А82-15597/2015 of October 24, 2016.
4
Judgment of the Twelfth Arbitration Court of Appeal in the
case No. А12-4504/2016 of March 22, 2016.

5

Recommendations of the Scientific Advisory Council of the
Arbitration Court of the North-Western District on the results
of the meeting of September 22-23, 2016 (Vologda). Item 24.
Posted on the official website of the corresponding court.
[Available
at:
http://fasszo.arbitr.ru/welcome/show/
633200024/458]
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Current trends in the development of the Rus-

But is this approach appropriate in the modern

sian society indicate the emerging tendency of a

realities of property turnover? Only at the so-called

universal individualization of the human space,

“transitional” stage of the human development

which, in turn, is directly related to the rapid de-

from the era of the material wealth prerogative to

velopment of IT technologies in the property and

the era of the information wealth prerogative. In

non-property turnover.

addition, the current trends in the development of

Meanwhile, globalization, digitalization and

the Russian society indicate a serious “separation”

the global financial crisis can be called the main

of the subjects of rights from the objects of rights,

factors that will influence the development of

which is objectively connected with the develop-

rights in the future.

ment of information technologies and digital space.

Further, the majority of participants in the

It should be noted that not all the “material”

property turnover are involved into the virtual

property rights (property, easement, pledge, etc.)

space, which can “highlight” serious reputational

recognized in the civil law science are “bound” to

risks preconditioned by insolvency (bankruptcy)

the subject (individuals, legal entities, public enti-

for a particular individual in the future with its “re-

ties); or the right in itself loses its value and logical

verse side”.

sense without its owner.

Meanwhile, the modern Russian legislator,

In addition, it should be noted that only the

ignoring the current economic realities, has “im-

actual and legal actions of a subject of rights, in-

plemented” a concept, whose essence is reduced to

cluding a deceased individual, lead to the “insol-

the following.

vent state” of his/her property, including the mass

“The death of a debtor whose trading affairs

of the succession, but not vice versa.

have become disordered does not constitute an ob-

It is a different matter that a deceased individ-

stacle to declare his/her insolvency. The property

ual does not have the so-called “natural ability” to

left after the debtor’s death is a mass of the succes-

change his/her property state. While people being

sion that is waiting for another owner or has al-

alive have not completely lost the ability to satisfy

ready found a new subject. Accordingly, while the

the creditors' claims, it is absolutely impossible for

inheritance is not yet accepted by the subject, the

deceased people. Similar “commonplace” truths

inheritance itself as a legal entity should be de-

seem natural, if not for the previously mentioned

clared insolvent” [21, p. 218].

views of the famous civilists of the 19th century.

Or, over a hundred years ago, the doctrine of

Let us repeat that there is no sense in denying

Russian civil law put forward a thesis that in case

that after death an individual naturally loses his/her

of a universal succession and an initiation of a

legal capacity. The so-called “replenishment” of

bankruptcy procedure against the testator, the he-

legal capacity is possible if a bankruptcy procedure

reditary property becomes insolvent. Let us take

is initiated against an absent debtor as a result of

the liberty of interpreting these judgments as fol-

the appearance and detection of the individual, but

lows: the concept of bankruptcy of a legal entity

in case of death it is absolutely impossible for nat-

was de facto applied to bankruptcy of a deceased

ural (biological) reasons.

individual.

However, does a deceased individual remain

Or, if there is no real subject of rights, we

personable in case of initiating insolvency (bank-

apply the rules of bankruptcy of a legal entity, also

ruptcy)? Let us assume that yes, since the arbitra-

being a subject of rights not existing in the objec-

tion court states a change in his/her property status

tive reality.

after death.
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As an additional argument, let us quote one of
the most brilliant jurists L. I. Petrazhitsky: “The
very doctrine of individuals as separate living beings possessing legal capacity from the moment of
birth to the moment of death generally contains
such provisions of (official) law from which it can
be seen that the underlying basic doctrines of individuals are incorrect, in particular, that legal capacity does not cease at the time of death, that deceased people can have rights and obligations” [14,
p. 321].
As far back as at the end of the 19th century,
some scholars de facto differentiated between the
concepts of legal personality and legal capacity.
Therefore, let us conclude studying this issue
with a logical inference: insolvency (bankruptcy)
is a legal standing not of an object of rights, but
of a subject of rights. Therefore, a deceased individual, when the court considers the case of
his/her insolvency (bankruptcy), can be considered personable, since his/her legal connection
with the society is not lost.
It should be additionally noted that legal personality of individuals that are “physically not separated” in the property and non-property turnover
can be argued by M. M. Agarkov’s theory of dynamic legal capacity.
The author expressed the essence of this
theory as follows: “... legal capacity must be understood dynamically. Civil legal capacity for each
given individual at any given moment of time
means the ability to have certain specific rights and
obligations depending on his/her relations with
other individuals” [1, p. 72].
“The theory of dynamic legal capacity should
also be rejected when describing special legal capacity of legal entities. The main drawback of the
theory of dynamic legal capacity is that its supporters mix the scope of legal capacity of the subject
of law (citizen and organization) with the volume
of subjective rights belonging to the person at any
given moment of time.” [20, p. 13].
We believe that the corresponding criticism
with regard to the category of legal capacity may
be fair, but it is completely wrong and absolutely

unfair with regard to the category of civil legal
personality.
Even considering the indicated doctrinal criticism, the theory of dynamic capacity is “more appropriate” to characterize the category of legal personality. It is legal personality that is a dynamic,
variable, flexible category, and it depends not only
on the relationship with other persons but also on
the standing (status) of the individual at a particular stage of his/her social development. Therefore,
legal personality is the most systematically “developing” statutory concept not subject to the static
state.
Anticipating the justified criticism, let us note
that the fact that there is no practical sense in designating such legal personality in the current time
period is obvious: this theoretical structure has no
property and non-property preferences for any and
every subject of rights that does not exist in reality.
We assume that the practical sense of such a
variable legal category as “legal personality” will
appear in the near future. This statutory concept
will make it possible to clearly identify the “property and non-property status” of any subject of
rights at any stage of its development - “germinal”,
“initial”, “active”, “postactive”, and, finally, “inactive”, if to apply figurative expressions.
And if you look into the not so distant future,
the so-called variable category “legal personality”
has a real chance to get “practical application” in
the epoch of the objective realization of Albert
Einstein’s theory of relativity...
Does Legal Personality Arise in Robots as
Participants of Civil Relations?
Peculiar Features of Legal Personality of
Robots
We have already mentioned the use of the category of legal personality in order to distinguish
between such legal forms as subjects of civil law
and objects of civil law.
Such distinguishing is important in understanding the appearance of an actual new subject of
law in the current property turnover – virtual formation, or a robot.
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Let us start with the fact that modern Russian

We will “join” this judgment and “remind”

civil law does not apply such an adjective as “vir-

the so-called “classical” understanding of the legal

tual”, and, moreover, the statutory concept “virtual

category “legal personality”, the essence of which

person”.

was once capaciously reflected by O. A. Krasav-

However, these concepts have been used in

chikov: “What is the specificity of legal personali-

social terminology for a long time, they are found

ty as a legal form? This question can be briefly

in judicial literature [15, p. 51] and used in the

answered in the following way: it consists in that

terminology of information law researchers.

legal personality as a legal form serves as a legal m

One should agree with L. K. Tereschenko:

e a s u r e of the persons’ a b i l i t y to participate

“Infrastructure as a service is defined as leasing

in relevant civil relations. This measure, similar to

computing capacities, not physically but virtually.

all legal forms, legally determines the boundaries”

The user is provided with a virtual server with a

[11, p. 17].

unique IP address (or a set of addresses), a struc-

Legal boundaries of legal personality in civil

ture for data storage and the ability to manage this

law have been traditionally determined through the

complex” [18, pp. 219−220].

prism of the distinction between subjects and ob-

Further, let us define a virtual person - a

jects of civil rights.

“network” projection of a real individual or a fic-

For example, according to paragraph 285 of

tional character invented by this individual func-

the Austrian Universal Civil Code, “everything

tioning only in the virtual space.

that is different from a person and serves to be

One individual can have a myriad of such pro-

used by people is legally called an item” [7, p. 54].

jections and characters...

However, any legal distinction is conditional,

The information telecommunication network

depending on the will of individuals, as well as on

Internet “is gaining momentum”, and therefore, it

the so-called “legal projection” ...

is gradually, but very consistently, becoming a

So, is it reasonable to apply the category of

“real competitor” to the material world.

legal personality to robots (robotic systems)?

With the development of the Internet, robots

To begin with, it should be noted that

(robotic systems) are also gradually and consistent-

V. V. Arkhipov and V. B. Naumov define "robot"

ly involved in the property and non-property turn-

as a complex device that operates on the basis of

over, and therefore also become real participants of

its own information system capable of autonomous

the legal space!

actions and physical interaction with the environ-

“In a sense, the considered subject matter can

ment” [4, p. 157].

be likened to the Internet law discourse, and, there-

Modern Russian civil legislation and the law

fore, it is permissible to draw a parallel with L.

enforcement practice qualify such robots as objects

Lessig's point of view that analysis of the problems

of civil rights.

of regulating relations on the Internet, in spite of its

Quotation: “As you can see from the case pa-

fundamentally interdisciplinary nature, may allow

pers, based on the foreign economic contract ...

us to take a new look at certain provisions of the

LLC ... imported into the customs territory of the

fundamental legal science. However, if the main

Customs Union according to goods declarations...

conclusions of the researcher were mainly con-

the product “model of the NAO NEXT GEN hu-

nected with the general theoretical issues of the

manoid robot and the plug-in module (NAO laser

relationship between various social regulators, in

head) are intended for demonstration purposes

this case, the focus may be on legal personality [4,

as a training model in the departments of robotics,

p. 170].
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technical universities, used in the field of the artifi-

nothing more than associations of individual per-

cial intelligence development... It is an autonom-

sons to achieve the goals set by these individuals,

ous, interactive and fully programmable humanoid

both private and public.

robot. It can be used for scientific research in the

The main and most important thing is that the

6

field of the artificial intelligence development” .

primary purpose of the robots (robotic systems)

Similarly, virtual persons (“robots”) are also

functioning is to replace individuals.

7

qualified in some other acts of court .

In the legal space, robots (robotic systems) are

In judicial practice there are some incidents,

nothing more than a “conscious projection of a

though very few in number, from which follows

person” or a quasi-individual.

another legal characteristic of these devices.

It should be noted that “legal personality is a

Quotation: “… the research was conducted by

“property and status standing” of an individual, the

an expert based on studying the messages of pro-

uniqueness of which is preconditioned by his/her

gram files of the Windows operating system and

individual resource capabilities and opportuni-

studying messages of the Uni software by a robot,

ties. [15, p. 50].

since the expert could not restore the device.”

8

And since robots (robotic systems) in the real

In other words, the robotic system de facto

space (material world) replace some, and some-

exercised the functions of a subject of civil legal

times all, social functions of a person, why cannot

relations – an expert.

these quasi-individuals be considered personable?

Modern Russian civil law “does not recog-

Just as the activity of any robot (any robotic

nize” these social phenomena as subjects of civil

system) directly “depends” on information re-

rights.

sources and technical capabilities, these compo-

There is no logical sense in defining these

nents make up legal personality of the given so-

phenomena in civil law (in qualifying them) from

cial phenomenon (phenomena)!

the statutory concept of either animals or legal

The current trends in the development of the

entities (public entities). The first ones (animals)

Russian society indicate a serious “separation” of

do not have a social status in the material world

subjects of rights from objects of rights, which is

that would be identical to that of individual per-

preconditioned by the tendency of universal indi-

sons, which naturally determines their legal status.

vidualization of the human space.
Individualization of subjects of rights indi-

The second ones (public and legal entities) are

cates that information resources (as opposed to
6

Judgment of the Arbitration Court of the NorthWestern District in the case No. A56-67074 / 2014 of
September 28, 2015.
7
Determination of the Supreme Arbitration Court of the
Russian Federation No. VAS-1681/13 of March 04,
2013, Judgment of the Arbitration Court of the NorthWestern District in the case No. A56-31881/2013 of
April 07, 2017, Decision of the Court on Intellectual
Property Rights in the case No. SIP-211-2015 of May
21, 2015, Judgment of the Arbitration Court of the
Moscow District in the case No. A40-215201/2016 of
October 17, 2017, Judgment of the Arbitration Court of
Moscow District in the case No. A40-230655/2016 of
October 31, 2017, Judgment of the Arbitration Court of
the Ural District in the case No. f09-757/17 of March
07, 2017.
8
Judgment of the Arbitration Court of the Central District in the case No. A54-4956/2015 of February 14,
2017.

material resources) will have an important legal
value for real (individuals) and virtual (robots)
subjects of civil legal relations.
“Maybe in the near future everyone and everything in civil law will "dance around" information products”. [16, p. 7].
Accordingly, the share of robots (robotic systems) will become more significant in the property
and non-property turnover.
The issue of the liability of robots (robotic
systems) should be taken very seriously, because
people are responsible for wrongful acts in the
real world space so far!
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For the time being, it is possible to use a sim-

exercise power functions that indirectly influence
the rights of other entities.

ple rule for the distribution of liability risks (full,

If we consider legal entities, they are regarded

increased, limited) between individuals and quasi-

as a generalizing legal and technical concept which

individuals.

serves to recognize persons or things as personable

Summing up, we should say that the statutory

phenomena.

concepts applied to animals, legal entities (public
entities) are not applicable to robots and robotic

The reason why they become such (due to

systems as complex mechanical devices de facto

what criterion, due to what numerous theories:

“striving” to meet the parameters of an organic

theory of interest, theory of the target property,

being − a person. In the legal sense, these social

theory of fiction, theory of organization, theory of

phenomena represent a certain “conscious projec-

administration, theory of legal means, theory of
personalized property, etc.) does not really matter

tion” of an individual, they are quasi-individuals

in course of studying the category of legal perso-

or associations of quasi-individuals.

nality.

We dare to affirm that robots and robotic sys-

Let us recall fair judgments formulated long

tems should be objectively recognized as subjects

ago: “The purpose of public law is the society, the

of civil legal relations already in the near and im-

purpose of private law is the person” [26, p. 23].

minent future.

And let us begin with legal entities.

At this stage of the public relations develop-

Achieving common goals often requires com-

ment, we can try to apply the legal form of a “vir-

bining property. In this case, it is necessary to

tual person” to these phenomena.

solve four tasks: firstly, to ensure protection of the

Peculiar Features of Legal Personality of Public

joint property from the external encroachment of

and Private Entities

any third parties; secondly, to create conditions for

Both public and legal entities are de facto

effective management (ownership) of the common

nothing more than associations of people, so let us

property; thirdly, to create a mechanism that en-

take a liberty of studying the category of legal per-

sures the use of the property to achieve the set

sonality of these “artificial” subjects in a uniform

goals and counteracts any violations related to im-

manner.

proper (due to negligence or intent) use of the

To justify the stated position, let us note that

property; fourthly, to create a mechanism for mak-

the “distinguishing” basis of these statutory con-

ing decisions on the management of the common

cepts (legal entities and public entities) is in the

property and a mechanism for settling disputes – in

justification of their existence exclusively in public

case of any” [8, p. 19].
Since we try to justify the existence of a uni-

or private interest.
However, this justification has no noticeable

fied approach in the formation of legal personality

legal influence on the categorical understanding of

of legal entities and public entities, we can state

legal personality itself, since it is not the purpose

legislative and law enforcement rules from some

of association, but the fact of achieving a specific

foreign systems of justice.
For

property and non-property result that matters.

instance,

in

the

Federal

Republic

If we consider public entities, of course, they

of Germany, “public associations of persons

have their own specifics: they can independently

are the state and internal associations. In the theory

establish regulating rules in the sphere of civil cir-

of

culation, adopt acts giving rise to civil relations,

federations (Bund), federal lands (Bundesland),
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communities (Gemeinde) as legal entities exercis-

gal personality of legal entities and public entities

ing public rights in a particular territory, or private

does not arise either de facto or de jure.

associations formed in a voluntary or compulsory

According to its legal substance, legal perso-

manner and based on certain professional groups

nality of legal entities and public entities differs

(Personalkopfellschaft), for example, bar associa-

from legal personality of individuals and virtual

tions, chambers of commerce and industry [8, p. 47].

persons in that it exists neither before the legal sta-

Similar norms exist in the civil law of France.

tus of “artificial formations:”is granted, nor after

“Legal entities of public law in France are the

the termination of this status!

state, counties, departments, communities, public

The fundamental differences between legal

institutions, as well as associations of public interests.

personality of a legal entity and legal personality of

The state has the right to delegate its certain

a public entity can be considered in the context of a

powers to local collectives, vesting them with the

“property association of people” and “a territorial

decision-making autonomy. Local collectives ex-

association of people”.

ercise their rights and obligations only within a

Neither the first nor the second type of associ-

certain territory of a district, department or com-

ation provide opportunity for the category of legal

munity, therefore, they are often called territorial

personality to “expose itself” to the full extent,

collectives. Such administrative-territorial units as

since an association of persons (the larger and

district or canton do not have the status of a subject

more diverse it is) always “reveals” a certain con-

of law, consequently, they are not legal entities.

flict of interests.

Many public institutions that conduct scientif-

In practice, this conflict of interest leads to a

ic, cultural, social, financial, commercial, medical,

vague understanding of the category of legal per-

etc. activities have the status of a legal entity

sonality, when the status of the relevant entity ex-

vested with the right to independently provide ser-

ists only for specific individuals who have admin-

vices entrusted to it. Higher educational institu-

istrative arms of government (in a particular public

tions, public hospitals, lyceums, colleges, social

entity and legal entity).

welfare centers in communities, municipal loan

Or, for example, in judicial literature, collec-

offices, etc. have the form of public institutions in

tive formations that do not have the status of a le-

France.” [19, pp. 97−98].

gal entity are called subjects of entrepreneurial ac-

Although such a classification is de jure ab-

tivity.

sent in the current civil legislation of the Russian

“The status of financial and industrial groups

Federation, it is de facto applicable to our legal

(holdings) is rather illustrative: it is inadmissible to

system.

reduce all collective entities to the civil legal cate-

Let us affirm that legal personality of a legal

gory "legal entity". Subjects of law, in particular,

entity and a public entity has the main qualifying

civil law, may include entities that do not have the

feature − this legal personality has the nature of a

features of a legal entity” [17, p. 75].
We will not focus on these problems and

privilege, a bonus, a recognition.
This “recognition” allows some collective

summarize with the following conclusion: legal

public entities to enforce their collective rights, and

personality of legal entities and public entities al-

may not provide other public entities with the right

ways has the property of a status, whose unique-

to such enforcement because they have no appro-

ness is predetermined by their collective resource

priate status. Until such legal status is granted, le-

capabilities and opportunities.
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evidenced by the following quotation: “... the society is a mass consisting entirely of individual
families, as it were its molecules” [22, p. 83].
Family as a personal union still has a generalizing characteristic as an association of people
created, among other things, to achieve socially
useful purposes, for example, the birth of children.
However, under certain conditions, the family
structure, understood as a social union of spouses,
having an ancient etymological essence, can acquire a marked legal substance.
This legal substance is preconditioned by the
commonality of private interests of family members with their possible conflict with the interests
of other persons, groups, entities. “Family is the
basic institution of the civil society that provides the
conditions for realizing the private interests of individual family members, the interests of the family in
general, the society and the state” [10, p. 33].
In the modern legal consciousness, such social
value is also given to marriage as a separate social
phenomenon. It should be noted that in legal literature, marriage is traditionally considered in the
sociological and legal aspects. Here is one of the
definitions of marriage in the sociological sense “a historically conditioned, sanctioned and regulated by the society form of relations between a
woman and a man, establishing their relations to
each other and to children” [5, p. 634].
In foreign and Russian family law, marriage is
considered a transaction, a status, an institution of
a special kind (sui genesis).
The characteristic of marriage as a status most
concisely reflects family legal personality, vesting
the members of the matrimony with a commonality
of personal and property interests, which may differ from the personal and property interests of single persons and, respectively, from their civil legal
personality.
Legal personality of the participants of such
matrimony may be not equal since it represents a
variable legal state of each spouse, this state is
flexible, changeable, elastic, mobile.
Family law applies categories of subjects
other than civil law, including spouses, parents,

Can There Arise Legal Personality of a Family
(Social Group) as a Participant of
Family Relations?
Peculiar Features of Legal Personality of
a Family
Let us take the liberty of using the algorithm
proposed to qualify the peculiar features of legal
personality of public entities and legal entities for
characterizing an even older public formation,
which is nowadays called a social group, or a matrimony.
The purpose of making a family is to satisfy,
first of all, personal, and only then property needs
of people, need for love, mutual understanding,
mutual revenue and support, social adaptation to
the changing economic and historical conditions of
the modern society.
Meanwhile, historically, genetically, and most
of all, traditionally, any and every matrimony presupposes the existence of property relations between its participants, since a family objectively
cannot but develop economically as an independent economic unit of the society.
When a social partnership, a matrimony, a
“family partnership” is created, its participant
(spouse) a priori “obeys” its rules. However, do
these social rules change the “legal shell” of the
matrimony? Definitely yes, since in the civil circulation, spouses are already acting together, determining the appropriate boundaries of possible or
proper behavior for themselves.
Individuals who are married or who are members of a particular family, taking into account the
general opinion of all the members of such a family community, establish appropriate legal and social boundaries of behavior in the society.
Let us try to analyze the category of legal personality in family law starting with distinguishing
this category from the category of legal personality
in civil law. A peculiar feature of family legal personality consists in the content-related nature of
family legal relations, based on the presence of two
important social phenomena – family and marriage. Family can be characterized as an institution
significant for social processes and phenomena, as
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children, guardians, trustees, etc., although in gen-

legal relations, since such legal relations are often

eral they have a common legal characteristic of

interrelated and interdependent.

individuals. This characteristic does not distinguish

The same characteristic can be applied in order to understand legal personality in family law,
namely, legal personality of spouses.
However, since spouses are always characterized as a union, an association, a partnership, is it
possible to designate a family from the standpoint
of its legal personality? Legal personality of
spouses can act as a legal form, since it implies the
possibility of individuals to participate in the property and non-property turnover in a mandatory dependence on their respective status.
For example, any of the spouses is actually restricted in making transactions with the property
being in common joint ownership by the condition
of giving consent to the transaction by the other
spouse. The legal structure of common joint property presupposes a commonality of property interests, which naturally lead to the development of
uniform intra-family property regulation rules,
which, in turn, indicates the development of uniform rules for the social behavior of spouses.
Spouses develop a unified approach to resolving
not only and not so much conflicts that are clearly
legal in nature, but, first of all, diverse social conflicts.
Proceeding from the general understanding of
the legal personality of a family as one of the important elements of the political, legal, social development of this public entity, such social group
does not in any way “qualify” for the category of
legal personality.
However, we cannot “discount” the legal aspect of family which naturally indicates the subjective nature of the family community (its subjects
act jointly in one “direction”).
When considering the statutory concepts in a
generalized way, we can see that the legal projection that an individual applies to social relations for
the convenience of his/her activity can subsequently find a logical and practical application in the
near and imminent future.
Such an algorithm should be applied to family
relations in the context of legal personality of

the scope of civil legal capacity and competence of
these individuals, but significantly influences the
scope of their family legal personality.
Family legal capacity is an abstract legal concept, such legal capacity sometimes does not depend on the will, consciousness, actions, agreements of the participants in the family legal relations.
In turn, family competence is the ability of an
individual to acquire and exercise family rights
through his/her actions, create family responsibilities for himself/herself and fulfill them. In the literature, not all scientists recognize the existence of
family competence, predetermining the necessity
to characterize it only by reaching a certain age
[13, p. 11].
Supporters of another point of view believe
that the existence of family legal capacity is not a
necessary prerequisite for the appearance, change
and termination of all the family legal relations [3,
pp. 88−89].
As it is clear from these points of view, the
legal boundary between civil legal personality and
family legal personality is “thin”, “blurred”, but it
exists and is determined by the status of the participant in family relations!
“In one of its aspects, legal personality can be
understood as a relationship between and individual and the society regarding the future relationship
of the former with all the third parties - subjects of
civil law. That is why it is considered one of the
prerequisites for the appearance of specific civil
legal relations” [11, p. 19].
If we take this absolutely fair thesis into account, legal personality of a spouse is a prerequisite for the appearance of relations not only and not
so much with the subjects of family law, but also
with the subjects of civil law. Family legal personality should be considered as a generalizing prerequisite for the appearance of family and civil
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a family - a family partnership as a full participant

financial obligations and (or) the obligation to

in the legal community.
Let us prove legal personality of spouses (a

make compulsory payments in a timely manner,
while the citizen meets the signs of insolvency and

family community) through some examples of rare
but interesting arbitration precedents.

(or) signs of insufficient property.
According to the explanations given in Clause

When application of the private bankruptcy
legislation was only entering into practice, individ-

11 of the Resolution of the Plenum of the RF Supreme Court of 13.10.2015 No. 45 "On Certain

ual arbitration courts of the RF constituent entities
were “loyal” to joint filing of petitions to recognize

Issues Related to the Introduction of the Procedures Applied in Private Insolvency (Bankruptcy)

spouses insolvent (bankrupt).
For example, when considering one of the

Cases", when the debtor exercises the right to appeal to the arbitration court with a bankruptcy peti-

bankruptcy cases of L. and his wife L., the arbitration court accepted the joint petition of the spous-

tion based on Clause 2, Article 213.4 of the Bankruptcy Law, it is necessary to take into account the

es, referring to the existence of common financial
obligations of not less than 500,000 rubles and the

existence of circumstances clearly indicating that
the debtor is not able to fulfill the obligations and

insufficiency of their property to satisfy the claims
of all the creditors.

(or) the duty to make compulsory payments in a
timely manner, and there are signs of insolvency

The arbitration court de facto justified the

and (or) insufficient property of the debtor (Clause

procedural possibility to consider a joint petition in
bankruptcy of the spouses as follows:

3, Article 213.6 of the Bankruptcy Law). In this
case, the amount of outstanding obligations does

“Joining of L.’s wife to the petition of L. does
not result in unfavorable consequences for the bank

not matter.”9
In another case, having accepted for hearing

in the form of the spouse's bankruptcy, since he has
the right to independently handle the petition be-

the bank's petition in bankruptcy of the spouses,
the arbitration court stated such procedural possi-

cause he has monetary obligations to the creditors in
the amount of no less than 500,000 rubles.

bility by the following reasoning:
“Debtors A. and A. are spouses, which is con-

Moreover, bankruptcy of L. in the proceeding

firmed by the certificate of marriage presented in
the case papers.

separate from his spouse in no way improves, and

Article 34 of the Family Code of the Russian
Federation stipulates that the property acquired by

even worsens the bank’s position during the further
distribution of the bankrupt estate in comparison

spouses in course of their marriage is their joint
property. The common property also includes mo-

with the case of the spouses’ bankruptcy in one
proceeding, by virtue of the rule of Clause 1, Ar-

vables and immovables, securities, shares, deposits, equity stakes deposited to credit institutions or

ticle 45 of the Family Code of the Russian Federation, cited by the bank.

other commercial organizations, and any other
property acquired in course of marriage, regardless

Under such circumstances, the bank's argument about the impossibility to jointly consider the

of in favor of which of the spouses it was acquired
or in favor of whom and by whom the money was

bankruptcy petitions of the spouses is rejected by
the cassation court as not aimed at restoring the

deposited.
The loan contract establishes joint liability of

rights and legal interests of the appellant.
Moreover, Clause 2, Article 213.4 of the
Bankruptcy Law allows one to file a bankruptcy

the borrowers under the contract. Thus, the debt under this loan contract is the joint debt of the spouses.

petition to the arbitration court in case of foreseeing bankruptcy in the presence of circumstances

9

Judgment of the Arbitration Court of the West-Siberian District in the case No. A27-6391/2016 of March 06, 2017.

that clearly indicate that he is unable to fulfill his
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According to Clause 7, Article 213.26 of the
"Insolvency (Bankruptcy) Law", the property of a
citizen owned by him/her on the basis of common
property with his/her spouse (former spouse) is
subject to sale in the private bankruptcy case under
the general rules. At the same time, it is possible to
settle with the creditors of the wife (husband) under the common obligations with the spouse of the
bankrupt citizen in his/her bankruptcy case.
According to Clause 2, Article 45 of the
Family Code of the Russian Federation, common
obligations (debts) of spouses are the obligations
that arose at the initiative of the spouses for the
benefit of the whole family, or the obligations of
one of the spouses under which everything he/she
had received was used for the needs of the family.
Common debts (obligations) of spouses, until
proven otherwise, are, among other things, loans in
banks or financial organizations received for the
needs of the family.
Under such circumstances, the court of first
instance reasonably concluded that the debtors
have common obligations, that is, common creditors, who, in order to satisfy their claims, can be
eligible for the property jointly owned by the
spouses, in which connection in this case it is permissible to form a single register of creditors'
claims and to form a bankrupt estate in a consolidated bankruptcy case of the debtors.
The initiation and consideration of bankruptcy
cases of each of the spouses will only lead to an
increase in the legal costs of bankruptcy procedures and disputes over the issue in which bankruptcy case the joint property of the spouses should
be sold.”10
However, since 2017, there has been applied an approach, according to which almost
all the arbitration courts of the constituent entities of the Russian Federation refuse to accept a
joint petition in insolvency (bankruptcy) of
spouses.
In different judicial acts of arbitration courts,
the essence of such an approach, lacking any variability in the legal assessment, 11 can be reduced
to the following:

“It follows from the case papers that when
going to the court with this petition, the applicants
pointed out that they are spouses, have common
property and liabilities, common creditors.
Meanwhile, as it is correctly stated by the
court of first instance, the family is not a subject in
the bankruptcy case, including bankruptcy of individuals, and is not vested with legal capacity within the framework of the insolvency (bankruptcy)
case.
The bankruptcy law grants rights and obligations to each of the spouses in case of bankruptcy
of the debtor − individual, but not the family as a
whole.
The spouses’ liability for obligations is regulated by Chapter 9 of the Family Code of the Russian Federation. At the same time, the applicable
bankruptcy law does not contain any rules concerning bankruptcy of two or more debtors in one
case.
The existence of a common debt of debtors,
for example, a solidary debt, neither prevents the
creditor from filing a claim for the fulfillment of
the obligations to one of the debtors, nor prevents
the bankruptcy case from being pursued only
against one of the debtors.
By virtue of law, each of the applicants has
the right to independently apply to an arbitration
court to declare him/her insolvent (bankrupt).
Proceeding from the aforesaid, the court of
first instance had legal grounds not to accept for

Seventeenth Arbitration Court of Appeal No. 17AP4440/2017-GK of April 10, 2017, Judgment of the Fourteenth
Arbitration Court of Appeal No. A13-8725/2016 of March 23,
2018, Judgment of the Thirteenth Arbitration Court of Appeal
No. 13AP-1709/2017 of March 24, 2017, Judgment of the
Eleventh Arbitration Court of Appeal No. A65-20684/2016 of
September 19, 2017, Judgment of the Ninth Arbitration Court
of Appeal No. 09AP-26034/2017 of June 09, 2017, Judgment
of the Seventh Arbitration Court of Appeal No. 07AP6486/2017/1 of August 08, 2017, Judgment of the Seventh
Arbitration Court of Appeal No. 07AP-1031/2018/1 of February 15, 2018, Judgment of the Fourth Arbitration Court of
Appeal No. A19-9333/2016 of December 28, 2016, Judgment
of the Seventeenth Arbitration Court of Appeal No. 17AP18834/2017-GK of December 15, 2017, Judgment of the Thirteenth Arbitration Court of Appeal No. 13AP-2589/2017 of
February 22, 2017, Judgment of the Twelfth Arbitration Court
of Appeal No. A06-3464/2017 of August 24, 2017, Judgment
of the Second Arbitration Court of Appeal No. A821882/2016 of April 07, 2016, Judgment of the First Arbitration
Court of Appeal No. A43-26919/2016 of March 16, 2017.

10

Judgment of the Third Arbitration Court of Appeal in the
case No. A33-11455/2017 of December 27, 2017.
11
Judgment of the Eighteenth Arbitration Court of Appeal No.
18-AP-16823/2017 of February 09, 2018, Judgment of the
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hearing a joint petition by P. to declare them insol-

Finally, the last and the most important theo-

12

vent (bankrupt).”
Meanwhile, Article 45 of the Family Code of

retical argument. The mode of joint ownership is a
priori determinant: spouses have common incomes

the Russian Federation expressly provides for a
completely different execution upon the spouses’

and common obligations, which, above all, gives a
“material opportunity”, and only then − its proce-

property:
− for the common obligations of the spouses

dural realization of the common exemption from
the obligations arising as a result of the insolvency

or individual obligations of each of the spouses (if
the court establishes that everything received for

of the spouses.

such individual obligation is used for the needs of
the family) − under the common property of the

mining) factor is not legal personality of the
spouses (family), but the joint property mode

spouses;
− for individual obligations − under the prop-

used by them, when the so-called “joint” and
“separate” bankruptcies can be applied (in rela-

erty of each of them, and in case it is insufficient −
under the share of the spouse being the debtor
which would be due to him/her when sharing the
common property of the spouses.

tion to the specific circumstances of the dispute
between the creditor(s) and debtor(s).
We dare to assert that a family can act as a
subject of relations since legal personality of each

If the arbitration court expressly establishes

of the spouses can be “filled” with a single legal

that the insolvency of the spouses is preconditioned by the failure to fulfill their common obliga-

substance. The single substance is determined by
the unity of property obligations, which lead to an

tions, why is it impossible to initiate their joint
bankruptcy?

unambiguous criterion (basis) of their failure to
fulfill to creditors, which, in turn, indicates the

We will give three arguments to support this
judgement.

possibility “to unite” the property rights and obligations of the spouses (family).

Firstly, there is a remarkable quotation of the
recognized classic of the civil process T. M. Yab-

Therefore, the family as an independent social
formation can in some cases obtain the legal status

lochkov: “Theсivil process aimed at resolving legal
conflicts does not rest on any independent post-

(legal personality) in its relations with other participants in the legal space.

ulates taken from outside, it rests on a number of
rules of expediency that have one criterion of their

Since the category of legal personality is inherent not only in persons (individuals and legal enti-

correctness – the adaptability to the potential
achievement of the goal of proceedings: establish-

ties) but also to entities (state and municipal), isn’t
it possible to use it to characterize individual social

ment of the material truth, which we define as the
compliance of the decision with the law and the

groups, in particular, the family?

In the considered situation, the key (deter-

Conclusions

actual circumstances of the case which initiated the
dispute between the parties” [25, p. 374].

1. Legal personality in civil and family law is
an independent legal form covering the participants
of the property and non-property turnover.

Secondly, when courts use the second approach, the principle of justness is de facto vi-

Legal personality is a variable legal state of
any and every subject of law, this state is flexible,

olated, since in some judicial acts, arbitration
courts and courts of general jurisdiction strictly

changeable, mobile.

observe it, but in others – they do not.

Legal personality is a “property and status
state”, the uniqueness of which is predetermined
by the individual resource capabilities of an individual person.

12

Judgment of the Seventh Arbitration Court of Appeal
No. 07AP-1031/2018/1 of February 15, 2018.
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2. The fact of a simultaneous appearance of
legal capacity and legal personality in subjects of
legal relations does not indicate the equivalence of
these statutory concepts.
We dare to assert that legal capacity arises after legal personality, but not vice versa!
Legal personality can arise even when legal
capacity has not yet arisen and can exist in the absence of the latter. Legal personality as a decisive
characteristic is determined by the status, position,
state of the person, while legal capacity and competence − by the person’s legal capabilities and
their actual implementation.
3. Legal personality of individuals may arise
prior to their physical separation and may be not
terminated by their death.
Since a nasciturus is de facto vested with the
right before its “physical separation”, such right
can be protected by its legal representatives in any
legal way from the moment of the appearance of
the embryo, confirmed by a medical checkup.
Equally, a diseased person, when the court
considers the issue on his/her insolvency (bankruptcy), until the loss of his/her right to authorship
of works of literature, art, can be considered personable, since his/her legal relationship with the
society is not lost.
4. Legal personality of legal and public entities has the property of a status acquired on the
basis of the conditions of a certain social entity.
This status has obligatory temporary borders,
cannot “go” beyond time and beyond the limits of
competence.
According to its legal substance, legal personality of legal entities and public entities differs
from that of individuals and virtual persons in the
fact that it neither exists before the legal status of
“artificial entities” has been granted, nor exists
after they are deprived of their respective legal
status.
Therefore, the frameworks for such a collective entity are precisely defined and significantly
limited.
There is applied the principle of legal projection: while legal projection exists for the conveni-

ence of people, it is real, but when the projection
ceases to exist, there can be no question of legal
personality of legal persons and public entities.
5. By its legal substance, a robot, being a
complex mechanical device, can be considered a
conscious projection of an individual.
Therefore, it is highly likely that in the near
and immanent future a robot (virtual person) will
be able to “fully claim” for the same qualification
of legal personality which an individual has.
6. And finally. Family as a social phenomenon can act as a subject of property rights, which is
preconditioned by the spouses’ joint fulfillment of
property obligations in the interests of the family
community.
The mode of joint ownership is a priori determinant: spouses have common incomes and
common obligations, which, first of all, gives a
“material possibility”, and only then − its procedural realization for a common exemption from the
liabilities that arose as a result of the insolvency of
the spouses. Therefore, family as an independent
social formation can in some cases receive a legal
status (legal personality) in the relations with other
participants of the legal space.
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Introduction: the article is devoted to the analysis of legislation on geographical indications in the Russian Federation and foreign countries. We have witnessed the emergence of an
imperative to introduce some measures for protection of geographical indications as means of
providing brand identity into the laws of the Russian Federation. This imperative trend is
predetermined by Russia’s participation in several international treaties, the problems with
registration of geographical indications for production (appellations of origin), the need to
develop regional branding, as well as foreign experience. At the same time, the introduction
of legal protection for geographical indications gives rise to several problems with regard to
the enforcement of these measures in conformity with the norms of public law, specifically
with the Federal Law No. 171-FZ of November 22, 1995 On the State Regulation of the Production and Turnover in Ethyl Alcohol, Alcoholic and Alcohol-Containing Products, and on
the Restriction of the Consumption (Drinking) of Alcoholic Products and others. The article
reviews the international experience of regulating rights to geographical indications, consid-
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ers reasons to introduce the protection of geographical indications in the Russian Federation,
and the specific features of the proposals incorporated in the draft federal law No. 509994-7
On Amending Part Four of the Civil Code of the Russian Federation, passed by the State Duma in its first reading in July 2018. Purpose: to identify the special aspects of international
legal regulation of relationships where the object is a geographical indication, in order to establish the possibility of using them to improve the laws of the Russian Federation, and to
evaluate the prospects for introducing legal protection of geographical indications in the legislation of the Russian Federation taking into account the existing legal mechanisms. Methods: dialectical, formal, logical, functional and other general scientific methods as well as
special techniques used by legal scholars: comparative law research and legal research. Results: the current Russian and foreign mechanisms used to protect the names of geographical
locations where products with specific qualities are produced have been identified and described. Based on a comparative and formal legal analysis, the possibilities to introduce legal
protection for geographical indications in the Russian Federation and problems arising as a
result of such introduction have been identified, possible solutions to the problems have been
proposed. Conclusions: based on the analysis of the laws on product brand identity in Russia
and several foreign countries and taking account of the vector of the development of the regional policy in the Russian Federation, it is concluded that now is the time when all of the
necessary prerequisites for the introduction of legal protection for geographical indications
into Russian legislation should be available, including through amendments to article 1225 of
the Civil Code of the Russian Federation and improvements to the civil and legal mechanisms
of registration and protection of appellations of origin of products. As a result of the analysis
of the proposals to amend legislation under the draft federal law No. 509994-7 On Amending
Part Four of the Civil Code of the Russian Federation (hereinafter the Draft Law), several
problems which require a solution have been identified, specifically: the problem of conformity with the norms of the Federal Law No. 171-FZ of November 22, 1995 On the State Regulation of the Production and Turnover in Ethyl Alcohol, Alcoholic and Alcohol-Containing
Products, and on the Restriction of Consumption (Drinking) of Alcoholic Products. In order
to solve this problem, it is proposed to introduce a transitional stage whereby the liability
provisions proposed in the Draft Law would not apply to persons in possession of licenses to
produce wine products with protected geographical indications, etc.
Keywords: geographical indications; exclusive right; appellation of origin; regional brands;
registration of geographical indications; brand identity; regional policy;
wine products with protected geographical indications
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Введение: статья посвящена анализу законодательства о географических указаниях в Российской Федерации и зарубежных странах. Учитывая международные договоры, в которых участвует Российская Федерация, проблемы с регистрацией наименований места происхождения товаров, необходимость развития регионального
брендирования, а также зарубежный опыт, можно говорить о том, что в законодательстве России наметились тенденции введения охраны географических указаний
как средств индивидуализации товаров. Вместе с тем введение правовой охраны географических указаний порождает ряд проблем правоприменения в соотношении
с нормами публичного права, в частности с Федеральным законом от 22 ноября
1995 г. № 171-ФЗ «О государственном регулировании производства и оборота этилового спирта, алкогольной и спиртосодержащей продукции и об ограничении потребления (распития) алкогольной продукции»1 и др. В статье рассматривается зарубежный и международный опыт регулирования прав на географические указания,
предпосылки введения в Российской Федерации правовой охраны на них, а также особенности предложений, воплощенных в проекте Федерального закона № 509994-7
«О внесении изменений в часть четвертую Гражданского кодекса Российской Федерации», принятого в первом чтении Государственной Думой в июле 2018 г. Цель: выявить особенности зарубежного и международного правового регулирования отношений, объектом которых выступают географические указания, с целью возможности использования для совершенствования законодательства Российской Федерации,
а также выявления перспектив введения правовой охраны географических указаний в
законодательстве Российской Федерации с учетом действующих правовых механизмов. Методы: диалектический, формально-логический, функциональный и другие общенаучные методы исследования, а также специально-юридические методы: сравнительно-правовой и формально-юридический. Результаты: выявлены и охарактеризованы существующие российские и зарубежные механизмы охраны наименований,
определяющих местность, где производится товар с определенными свойствами. На
основе сравнительного, формально-юридического анализа выявлены возможности
введения правовой охраны географических указаний для Российской Федерации, про1

Собрание законодательства Российской Федерации. 1995. № 48, ст. 4553.
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блемы, возникающие в связи с таким введением, и пути их решения. Выводы: анализ
законодательства о средствах индивидуализации товаров по российскому праву и по
праву некоторых зарубежных стран, развитие региональной политики Российской
Федерации позволил сделать вывод, что в настоящее время сложились все необходимые предпосылки для введения правовой охраны географических указаний в российское законодательство, в том числе путем внесения изменений в статью 1225 ГК
РФ, а также совершенствования гражданско-правовых механизмов регистрации и
охраны наименований места происхождения товаров. Анализ предложений по изменению законодательства проекта Федерального закона № 509994-7 «О внесении изменений в часть четвертую Гражданского кодекса Российской Федерации» (далее –
Законопроект) позволяет выявить некоторые проблемы, требующие решения, в частности проблема соотношения с нормами вышеуказанного Федерального закона от
22 ноября 1995 г. № 171-ФЗ, для решения которой предлагается переходный период в
части неприменения к лицам, имеющим лицензии на производство винодельческой
продукции с защищенным географическим указанием, норм об ответственности,
предусмотренных в Законопроекте, и др.
Ключевые слова: географическое указание; исключительное право; наименование места происхождения товара;
региональные бренды; регистрация наименований места происхождения товаров; средства индивидуализации
товаров; региональная политика; винодельческая продукция с защищенным географическим указанием

At the same time, many regions encounter
problems when registering the names of geographic areas as appellations of origin of products. This
is supported by statistics. Thus, from 1992, in
compliance with the Russian Law No. 3520-1
dated September 23, 1992 On Trademarks, Service
Marks and Appellations of Origins of Products2,
almost 30 designations are registered annually, but
most Russian constituencies do not register a single appellation of origin. In 2017 (this year is considered more productive compared to many previous
years), 56 applications were submitted; however,
only 30 certificates of exclusive rights to indications
were issued [7]. During the entire period that such
registration has existed, no more than 200 appellations of origin have been registered, which means
that, on average, a Russian constituency registers one
(1) appellation of origin once every 10 years.
It is obvious that it is not the unwillingness of
producers of goods to go through with such registration nor a reluctance to enjoy the means of protection provided by it that is the problem, but rather the legality and enforceability of the mechanism of this registration. The regions are interested
in registering appellations of origin, which “would
enhance awareness and the attractiveness of the region and create a favorable investment environment.
Including appellations of origin into the life
process of the regions is an important step that
would not only affect the economic development
of the regions, but their social and cultural devel-

Introduction
The Basic Principles of the State Policy of the
Regional Development of the Russian Federation
until 2025 approved by the Decree of the President
of the Russian Federation of January 16, 2017 No.
13 On Approval of the Basic Principles of State
Policy of the Regional Development of the Russian
Federation for the Period until 20251, list geographical, natural, climatic, demographic, social
and cultural aspects of regions among the key factors that influence the development and implementation of the state policy on regional development,
while the implementation of the state policy on
regional development is based, among other things,
on the principle of ensuring sustainable economic
growth, scientific and technological development
of the regions, and improving the ability of their
economies to compete in international markets.
Each region of the Russian Federation has
unique capacities, a self-defining nature, a unique
set of skills (mastery) of the population, and all of
this is expressed in the goods produced in the respective locations: from amber art and Konigsberg
beer in Kaliningrad to Nanai slippers and the fareastern crab in Khabarovsk and Vladivostok. There
is not a single region in the country which cannot
boast a local specialty. Certain regions have numerous examples of this (Vologda needlepoint, Ivanovo
cotton, Astrakhan roach, Adygeya cheese, Tula samovars, Orenburg shawls, Krasnodar tea, Kostroma
gold, Bashkir honey, Kaluga dough, Sakhalin caviar,
Tyumen oil and many others) [12, 48–49].

2

Vedomosti of the Congress of the People’s Deputies of the
Russian Federation and the Supreme Soviet of the Russian
Federation. 1992. No. 42. Art. 2322.

1

Collection of Legislative Acts of the Russian Federation.
2017. No. 4. Art. 637.
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of Agriculture of Russia (in relation to agricultural
products, food stuffs, non-alcoholic products,
products of bee farming, products produced from
fish and sea products); and the Russian Alcohol
Regulation Authority (in relation to alcoholic and
alcohol-containing products). However, the list of
the federal government executive authorities that
are authorized to issue expert opinions does not
cover all types of products that could be registered
as appellations of origin. These, for example, include medicinal mud, and other medicinal products
that do not fall within the category of medicinal
mineral water, etc.
As far as the definition of the special characteristics of the products marked with an appellation
of origin is concerned, the problem is that, first of
all, such special characteristics need to be confirmed by an authorized government body, and,
secondly, that these characteristics have not been
published and, therefore, consumers are unable to
identify them. A good example of this which has
been discussed in numerous publications was the
dispute regarding the identification of the properties of Adygeya cheese [6]. The description of the
special characteristics of such cheese is not clear as
to the connection of this product to the region of
Adygeya, considering that the technology used to
produce it has been used by producers from various other regions of the country, including Siberia,
the Urals, etc. “The complex of special properties
of the product called “Adegeya cheese”, which
depend on natural and/or human factors characteristic for the Republic of Adygeya, have made it an
original product, and there is a firm connection between the unique characteristics of the product
“Adygeya cheese” and its geographical origin in
every consumer’s mind. The popularity of the product “Adygeya cheese” has ensured its special qualities related to ethnographical aspects, the specific
technology employed, professional experience, culture, traditions, mastery of its producers and natural
conditions” [4]. This kind of wording does not
clearly define any special characteristics or qualities
that are determined by the nature of the Republic of
Adygeya, such as unique meadows where cows
go to pasture and the special product that is created
as a result. As far as this case is concerned, it seems
reasonable to agree with E. Gavrilov, who wrote

opment as well. This is explained by the fact that
appellations of origin accompany goods that can be
considered as objects of both the material and the
spiritual culture of the locale. Such goods reflect
the variety of traditions, customs and history of the
peoples living in a multi-national country such as
Russia” [10].
It is one thing to say, for example, that Palekh
painting technique and jewelry boxes, which have
been manufactured for hundreds of years and are
well known not only in Russia, but abroad as well,
have not been registered as appellations of origin.
But such famous names as ‘Pavlovskaya Ceramics’, ‘Mud from Ulezhay Lake’, ‘Medicinal Mud
‘Tambukan’ have not been registered either. What
seems to be the problem?
On many occasions, researchers have pointed
out that both proving that an appellation of origin
of products has special properties and having authorized federal government executive bodies confirm these properties is problematic. Gavrilov and
Danilina have both indicated that there are “inconsistencies in understanding the principal element –
a geographic object which serves as the basis to
determine a geographic appellation of origin” [2].
As opposed to a trademark, a geographic appellation of origin indicates the location where the
product is manufactured and always guarantees
that the product has special properties that distinguish it from other like products. A full list of federal government executive bodies that issue the
relevant expert opinions required for the registration of an appellation of origin is provided under
the Decree of the Government of the Russian Federation No. 481 dated September 17, 2004 On the
list of federal government executive bodies competent to provide an expert opinion which is attached
to the application for state registration of an appellation of origin of a product and to grant an
exclusive right to such an appellation, and to an
application to grant an exclusive right to a previously registered appellation of origin of a product1. The list includes: the Ministry of Healthcare
of Russia (in relation to medicinal mineral water,
medicinal and table mineral water and natural mineral table water); Ministry of Industry and Trade of
Russia (in relation to folk artistic crafts); Ministry
1

Collection of Legislative Acts of the Russian Federation.
2004. No. 38. Art. 3806.

689

Ruzakova O. A., Grin E. S.

that “the connection between the quality and the

False Trademarks and Geographical Indications2,

location of production is often exaggerated. In particular, the skills attributed to groups of producers

whereby geographical indications are understood
as designations which identify a product as origi-

of specific goods are easily transferrable to others
and are not tied to a specific location. This is the

nating from the territory of the parties or their regions, where the quality, reputation or other cha-

case with the appellation of origin ‘Russkaya Vodka’ (Russian Vodka) and ‘Adygeya cheese’” [1].

racteristics of a product are largely attributed to its
geographic origin. The Treaty provides for a com-

The solution to the indicated problems seems
to lie in the introduction of legal protection of oth-

plex of measures to prevent violations of the rights
of trademark owners or owners of geographical

er means of product individualization which can be
found in international agreements, to which Russia

indications.

is party, and in the public order of certain foreign
countries.

False or Deceptive Indications of Source on Goods

Main Сontent. Legal Protection of
Geographical Indications Where Specific Goods

graphical indication, but states that any product

The Madrid Agreement for the Repression of
of 18913 does not contain a definition of a geo-

supplied with a false or incorrect designation, di-

are Produced: International Experience

rectly or indirectly indicating one of the countries

Geographical indications, as means of product

(or locations within those countries) – parties to the

individualization, are mentioned in several international treaties, the oldest of which is the Paris Con-

Agreement – as a source of goods, is subject to

vention for the Protection of Industrial Property
[8]. However, not all authors agree that the Paris

seizure upon arrival to each of the indicated coun-

Convention envisions the protection of geographical indications as such. In addition, the Paris Con-

Another agreement that mentions the appella-

tries.

tion of origin (in essence – a geographical indica-

vention does not contain a definition of geographical indications. Furthermore, the Paris Convention

tion) is the Lisbon Agreement for the Protection of

uses two different terms: “indication of origin” and
“appellation of origin” of products, which makes it

istration, signed on 31 October 19584. An appella-

Appellations of Origin and their International Reg-

difficult to distinguish between the terms “indication of origin”, “geographical indication” and “ap-

tion of origin is understood as the geographical

pellation of origin of products” [3].
The Agreement on Trade-Related Aspects of

fy a product originating from it, whose quality and

name of a country, region or locality used to identi-

properties are determined exclusively due to or

Intellectual Property Rights (TRIPS) (signed in
Marrakesh on April 15, 1994)1 contains a whole

largely due to the geographical environment, in-

section devoted to geographical indications, including the definition thereof, and describes the

In May 2015, the Geneva Act to the Agree-

cluding natural and ethnographical factors5.

ment was adopted, extending protection to and

specific properties of geographical indications in
relation to wines and spirits.

allowing registration of not just the appellations

A definition of geographical indications is
provided in the Minsk Treaty of June 4, 1999 On

2

Bulletin of International Treaties. 2002. No. 3.
Completed in Madrid on April 14, 1891, entered into force
on July 15, 1892. Russia is not a party.
4
Completed in Lisbon on October 31, 1958, entered into force
on September 25, 1966. Russia is not a party.
5
See: The Lisbon System: International Protection for Identifiers of Typical Products from a Defined Geographical Area.
Available at: https://www.wipo.int/edocs/pubdocs/en/geographical/942/wipo_pub_942.pdf.
3

Measures to Prevent and Suppress the Use of
1

Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS). Collection of Legislative Acts of the Russian
Federation. September 10, 2012. No. 37. Annex. Part VI.
Pp. 2818–2849.
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of origin, but geographical indications as well [13],

following names ‘Jamaican Blue Mountain Coffee’

which serves as an important step towards unifying

and ‘Café de Colombia’, which, in essence, are

various systems for the protection of geographical

appellations of origin, are registered in many coun-

indications and appellations of origin. According

tries as certification marks [22].
Geographical indications are protected in the

to article 2 (1) of the Geneva Act a geographical

EU countries (EU Regulation dated November 21,

indication is any indication consisting of or con-

2012 No. 1151/2012 On Quality Schemes for Agri-

taining the name of a geographical area, or another

cultural Products and Foodstuffs), Switzerland

indication known as referring to such area, which

(Swiss Federal Law On the Protection of Trade-

identifies particular goods or products as originat-

marks and Indications of Source dated August 28,

ing in that geographical area, where a given quality,

1992), India (Law on Geographical indications of

reputation or other characteristic of the item is es-

products (registration and protection) dated De-

sentially attributable to its geographical origin [18].

cember 30, 1999), Eurasian Economic Union (Civ-

The terminology used for different types of

il Code and the Law of the Republic of Belarus

indications of geographical areas from which

dated July 17, 2002; No. 127-3 On Geographical

products originate or their quality, reputation and

Indications, Law of the Republic of Armenia dated

other characteristics is not uniform.

May 22, 2010; No. ЗР-60 On Geographical Indi-

Paragraph 17 of Annex 26 to the Eurasian

cations, Law of the Republic of Kazakhstan

Economic Union Treaty (signed in Astana on May

No. 456-1 dated July 26, 1999; On Trademarks,

29, 2014)1 provides for the protection of a geo-

Service Marks and Appellations of Origin, Law of

graphical indication that is understood as an indi-

the Kyrgyz Republic dated February 27, 2003;

cation which identifies a product as one originating

No. 46 On Trademarks, Service Marks and Appel-

from the territory of a member state, region or geo-

lations of Origin), and others.

graphical area in a specific territory, if the quality,

Special laws on geographical indications exist

reputation and other characteristics of the product

in Antigua and Barbuda (Law No. 21 of 2003),

are largely attributable to its geographic origin.

Azerbaijan (No. 504-IQ of 19982), Bahamas
(No. 44 of 20153), Bahrein (No. 16 of 20044)

In most countries, the protection of geograph-

and many other countries (more than 50 states).

ical indications is supported by laws on dishonest
competition and the protection of consumer rights,

Thus, ever since the European Union formed a

and by lawsuits against counterfeiters, in particular

common market, “extensive legislation regulating

in connection with fraudulent statements concern-

the use of specific appellations” has been adopted.

ing the true geographical origin of a product. As

This process has resulted in the introduction of a

far as certain types of geographical indications are

regulatory base for wines and alcoholic beverages

concerned (and in certain countries appellations of

and four quality schemes for foodstuffs: protected

origin represent a type of geographical indication)
– they may be protected by registration or on the

2

Law of the Republic of Azerbaijan No. 504-IQ “On Trademarks and Geographical Indications” of June 12, 1998
(AZ012). Available at: https://www.wipo.int/wipolex/en/text.
jsp?file_id=451312.
3
Bahamas Law No. 44 “On the Geographical Indications” of
October 10,2015. Available at: https://www.wipo.int/wipolex/en/ details.jsp?id=16394.
4
Bahrain Law No. 16 “On the Protection of Geographical
Indications” of August 14, 2004. Available at:
https://www.wipo.int/ wipolex/en/text.jsp?file_id=490392.

basis of a special order, or, sometimes, as a collective mark or a certification mark. For example, the
1

Treaty on the Eurasian Economic Union. Annex 26. Paragraph 17. Official website of the Eurasian Economic Commission. Available at: http://www.eurasiancommission.org/.
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designation of origin (PDO), protected geographical indication (PGI), traditional specialties guaranteed (TSG), and optional quality terms (OQT) [23].
Initially, the legal reasoning behind the need
to protect geographical indications was based on
the need to simplify the variety of national laws
that protected various types of designations of
agricultural products. In 1992, the Regulation No.
2081 On the protection of geographical indications
and designations of origin for agricultural products and foodstuffs1 was adopted with consideration of the fact that codification would support bona fide competition between producers and help
consumers understand whether or not the product
was original. This Regulation served as a foundation for the creation of a registration system ‘sui
generis’ – characterized by two indications of
source, protected appellations of origin and protected geographical indications, which differed by
how they defined the need for a closer connection
between the product and the place of production.
Another law – Regulation No 2082/92 of 14 July
1992 On certificates of specific character for agricultural products and foodstuffs –* was adopted in
the EU in relation to such foodstuffs as pasta, icecream, and chocolate2, and created a scheme for
the registration of geographical indications – a
term that is related to the name of the food that is
produced using traditional materials, ingredients or
production methods [15]. Additionally, the Council
Regulation (EC) No. 510/2006 of March 20, 2006
On the protection of geographical indications and
designations of origin for agricultural products and
foodstuffs3 regulates geographical indications and
appellations of origin of certain types of products.
In Switzerland, the protection of geographical

land using traditional methods, skills, knowledge,

indications is extremely important – the words
“SWISS” (or, more often, “Swiss Made”) on a

a geographical indication. However, geographical

watch mean that the watch was made in Switzer-

are used as a simple indication of the location of

and the quality criteria of Swiss watchmakers who
enjoy world-wide fame and respect. The standards
associated with the designation “Swiss Made” are
described in a special Ordinance of the Federal
Council of December 23, 1971. Based on a special
request made by Swiss watchmakers, on June 17,
2016, the Ordinance was amended to make the protection of this geographical indication more effective and “to guarantee the interests of consumers
who, when buying a watch made in Switzerland,
expect that it will conform to the quality and reputation of Swiss watchmakers and, therefore, will be
made in Switzerland and will include a large portion
of the value added in Switzerland” [16].
In India, between 2004 and 2014, more than
200 geographical indications were registered,
mostly in relation to agricultural products and national crafts [20]. The most wide-spread are Indian
tea, coffee and rice (Darjeeling Tea, Kangra Tea,
Monsooned Malabar Robusta Coffee).
Prospects for Developing the Protection of
Geographical Indications in Russia
Foreign experience, the international obligations of the Russian Federation, the problems related to the registration of appellations of origins of
products, as well as the need for regional development and for the development of products produced in the regions, especially in view of the antisanction policy of the US and Europe – all of these
factors indicate that geographical indications as a
means of product individualization need to be introduced into Russian law. In some countries, appellations of the origin of goods serve as a kind of
indications do not guarantee product quality and
the producer or trader, while the use of an appella-

1

Regulation No. 2081/92 “On the Protection of Geographical
Indications and Designations of Origin for Agricultural Products and Foodstuffs” of 14 July, 1992.
2
Regulation No. 2082/92 “On Certificates of Specific Character for Agricultural Products and Foodstuffs” of 14 July, 1992.
For a complete list of the foods covered see Annex I of the
Regulation.
3
Available at: http://www.wipo.int/wipolex/ru/text.jsp?file_
id=126989.

tion of origin of a product means that the product
has

unique

qualities

attributable to natural

and/or human factors specific to a certain geographical location. In order to extend legal protection to geographical indications, special qualitative
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characteristics of products that do not meet the
threshold of ‘uniqueness’, such as appellations of
origin, need to be determined [5].
The draft federal law No. 509994-7
On Amending Part Four of the Civil Code of the
Russian Federation, reviewed by the State Duma
in its first reading in July 20181, envisions the introduction of legal protection for geographical indications which differ from appellations of origin
of products because of 1) an interdependence between the qualities of the product and the geographical location; 2) connection of the location to
all or certain stages of production of the product.
A geographical indication which is provided
with legal protection is an appellation which allows for identification of a product as one originating from the territory of a geographical area whose
specific quality, reputation and other remarkable
characteristics are largely attributable to its geographical origin. At least one phase of production
affecting the special quality, reputation or other
outstanding characteristics of the product must take
place in the territory of the indicated geographical
area (as opposed to the appellation of origin for
which all stages of production must occur in the
indicated territory). The following items could be
registered in compliance with the indicated requirements: Kaluga dough, Kamchatka crab, Taman wines, Maykop apples, Ilmen pikeperch, Kostroma gold, etc.
An exclusive right to a geographical indication is granted through state registration. When
filing an application for such registration, the connection between the special quality, reputation or
other characteristics of the product with regard to
the location of its origin must be indicated, as well
as a description of the production method, storage
conditions and the quality control procedure. A
geographical indication, like an appellation of origin, may be registered by one or several citizens,
legal entities or associations of persons. The rules
on geographical indications will be applied to appellations of origin of products with consideration
of the special aspects indicated in the Civil Code of
the Russian Federation.

Prospects of Applying the Provisions of the
Draft Federal Law No. 509994-7
On Amending Part Four of the Civil Code of the
Russian Federation
If the draft law is passed, this will help to
solve several practical problems; however, in this
case, a new problem will arise – the problem of
conformity of the rules of the Civil Code with the
laws on certain types of products, especially wines.
Thus, the term “geographical indication” is already
used in the Federal Law No. 171-FZ dated November 22, 1995 On State Regulation of the Production and Turnover in Ethyl Alcohol, Alcoholic
and Alcohol-Containing Products, and on the Restriction of Consumption (Drinking) of Alcoholic
Products2 (hereinafter FL 171) in relation to the
production of wine. Wine products with protected
geographical indications are interpreted as signifying , what is produced and bottled within the boundaries of a geographical area that is indicated on
various types of labels (label, bottle collar, back
label) and consumer packaging, and which are
produced from specific sorts of grapes (or mixtures
thereof) determined in the relevant technical documents, and that possess certain qualities that are
determined by the natural conditions characteristic
of this geographical area. Wine products with protected geographical indications are produced from
grapes, at least 85% of which are grown within the
boundaries of the indicated geographical area,
while the rest of the grapes used to produce the
indicated product must be gown within the boundaries of the constituency of the Russian Federation where the indicated geographical area
is located. Among such geographical areas are –

2
1

Collection of Legislative Acts of the Russian Federation.
1995. No. 48. Art. 4553.

Access from the legal reference system “ConsultantPlus”.
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Crimean regions, Stavropol and Krasnodar Territo-

the GI under the license is the same as a registered

ries, Dagestan, etc. The geographical indications
that identify wines and spirits are additionally pro-

GI, the owners of licenses will not be deemed to be
violators. Such a provision can be made in the

tected from use by persons that do not have the
right to such usage, even if it does not mislead

Federal Law No. 52-FZ dated November 30, 1994
On enactment of part one of the Civil Code of the

consumers and does not constitute dishonest competition [11].

Russian Federation1. It is important to note that in
Europe, despite the introduction of new regulations

Although the legal regulation of geographical
indicators envisioned by the Civil Code of the Rus-

on geographical indications, the regulation of wine
and foodstuffs remains separate [14].

sian Federation and the marking “wine product
with a protected geographical indication” in com-

Another problem has been brought to the legislators’ attention by producers, who fear that

pliance with FL 171 have a different area of application and different goals, they may give rise to a

granting legal protection to a GI where only one

problem, in cases when the owner of the license for
the relevant wine product with a protected geo-

important role in the development of a product’s

graphical indication (GI) and the owner of the exclusive right to the same GI are not the same per-

ragraph 1, p. 1 article 1516 of the Civil Code of the

son. In order to use a geographical indication in a

credit a particular type of product, but also mislead

lawful manner, the owner of the license for the
wine product will have to acquire an exclusive

consumers. Thus, for example, the process of pro-

right. From a civil law viewpoint, there will be no
prohibition to use the same geographical indication

stages, starting from drawing water from a well

by different persons – both those having filed a
collective application and those having subse-

water. Bottling and storage are both stages of the

quently applied with an individual application to
register a geographical indication, provided that

with the well from which the water is drawn. Ac-

the product possesses the relevant qualities. In this
case, it will be necessary for the wine product with

the consumer may be misled. It appears that this

a protect GI to possess the qualities required for
registration of a GI as a means of product indivi-

that is essential for the development of a certain

stage of production is located, even if it plays an
special characteristics, quality and reputation (paRussian Federation – draft law), may not only dis-

duction of mineral water is comprised of several
and finishing with the storage of bottles filled with
production process, but they have nothing to do
cordingly, if a protected GI is used for this water,
problem may be solved by having one of the stages
quality, reputation or other important characteris-

dualization, specifically – a certain quality, reputation or other characteristics, which are largely at-

tics of a product clearly defined in the relevant
Administrative Regulation in relation to certain

tributable to its geographical origin. However, licenses are subject to additional requirements that

types of goods.
Certain problems are pointed out in relation to

cannot always be observed by wine producers,
which can lead to a violation of exclusive rights in

appellations of origin when, in accordance with the
proposed draft law (paragraph 2 (1) article 1516 of

relation to a registered GI.
It appears that in order to solve the indicated

the Civil Code of the Russian Federation- draft
law), all stages of production affecting the special

problem, a transitionary period will be required
once the Law on geographical indications is intro-

qualities of a product must take place within the
territory of a geographical object. Speaking about

duced, when the owners of licenses for wine products with protected geographical indications will

mineral water – as a rule, mineral water bottling,

be given a period of time during which they will be
able to produce their product, and in cases when

1

Collection of Legislative Acts of the Russian Federation.
1994. No. 32. Art. 3302.
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which also affects its characteristics, cannot take
place in the same geographical object, which could
be a hole (well), for example. This could limit the
possibilities of registering appellations of origin.
There are some concerns regarding the introduction of special requirements to production stages, quality, reputation, fame, special properties or
other characteristics of a product which is labelled
with a geographical indication or an appellation of
origin by the regulations of the government bodies
of Russian constituencies where the indicated geographical objects are located (paragraph 3 (1) article 1516 of the Civil Code of the Russian Federation – draft law). According to the Expert Conclusion of the President’s Council on codification and
improvement of civil legislation in relation to the
draft federal law No. 509994-7 On amending part
four of the Civil Code of the Russian Federation
(adopted on October 12, 2018 No. 180-1/2018)
“even though the issue at hand is the requirements
to goods and the process of their production, the
indicated requirements, in fact, determine the principal characteristics of protectability of the relevant
means of individualization – a geographical indication and an appellation of origin of goods. According to p. “o” article 71 of the Constitution of the
Russian Federation, legal regulation of intellectual
property is within the sole purview of the Russian
Federation. Government bodies of the constituencies of the Russian Federation could establish certain additional requirements in relation to specific
types of products; however, this must be phrased
more accurately and precisely”. It appears that the
indication of the regulations of the government
bodies of the constituencies of the Russian Federation should be excluded from the aforementioned
provision.
A blockchain system on the basis of Rospatent’s registers could be used for the purpose of
registering GIs and appellations of origin. When
implementing separate elements of such technology into the process of registration, it is possible to
accelerate the application review, note the exact
time when an application is filed, and record information on the applicant and the content of the
application. New technologies make it possible to

ensure that the materials of the application are kept
private (encrypted) – anyone can learn of the fact
of application filing, but will not have access to the
contents of the application. Access to the contents
is granted only to Rospatent and the applicant.
Thus, the risk of data falsification or deletion is
minimized. This system allows for storing data,
blocking hacker attacks targeted at changing the
information blocks and preventing unauthorized
changes to the chain of data, which will ensure the
transparency and efficiency of the registration system. However, this would result in substantial
costs as large amounts of data on transactions and
other information will have to be processed and
stored in the system [9]. Moreover, blockchain
technologies are already used abroad by various
intellectual property protection systems, for example, in the fashion industry in terms of registration
and determination of intellectual rights, control
over the use of exclusive rights, provision of evidence of use, execution and implementation of
contracts concerning the transfer of title, licensing
agreements via smart contracts, payments for use
to the copyright holder, identification of counterfeit uses and parallel import goods [19].
Results of the study. The introduction of the
terms and special aspects of a geographical indication into the law is especially relevant now to ensure the development of regional policy and to expand the scope of protection granted to geographical areas (objects) where original goods are produced. The relevant adjustments are also required
for the term ‘appellation of origin’ in the Civil
Code of the Russian Federation.
At the same time, the current laws on certain
types of products need to be taken into account
when establishing legal regulation of geographical
indications, in particular – the Federal Law
No. 171-FZ On State Regulation of the Production
and Turnover in Ethyl Alcohol, Alcoholic and Alcohol-Containing Products, and on the Restriction
of Consumption (Drinking) of Alcoholic Products
dated November 22, 1995 in relation to wine
products with protected GIs and geographical indications as a means of product individualization.
In view of the above, and in order to preserve
the wine-making industry and ensure its stable de695
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velopment, it appears necessary to establish a transitional period under the Federal Law No. 52-FZ
On enactment of part one of the Civil Code of the
Russian Federation dated November 30, 1994,
during which the owners of licenses for wine products with protected geographical indications will
be able to produce their products without being
considered as violators of the relevant legal requirements in cases when the GI under the license
is the same as the GI registered by other persons,
and in view of the fact that the licensing criteria
and the GI protectability criteria are different. This
means that owners of licenses will not always have
the opportunity to acquire an exclusive right to a
protected GI.
For particular types of products protected as
GIs – mineral water, for example -- it is important
to consider the special aspects of defining the production stages which significantly affect the development of special qualities of the product, and its
quality and reputation. It appears acceptable to replace the words “stages which significantly affect
the development” with “stages which define the
development” in the text of the draft law.
In addition, considering the fact that civil legislation is within the exclusive purview of the Russian Federation, the separate constituencies of the
Russian Federation are hardly competent to determine the requirements to products or the process of
their production which define the key characteristics of protectability of the means of product individualization that should be taken into account in
the draft law.

location, region and country as a whole. The introduction of legal protection of geographical indications into Russian laws will help to ensure compliance of the Russian Federation with its international obligations, expand the scope of protection
of geographical indications where original goods
are produced, and develop market branding which
would involve a complex of legal, organizational
and advertising measures.
It is possible to create a register of geographical indications and appellations of origin by using
a blockchain system on the basis of the existing
registers of Rospatent.
The proposed adjustments to the draft law on
geographical indications, including its conformity
with public law on wine products and the proposals
for the appropriate by-laws, will help to improve
the mechanism of registration and use of geographical indications.
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Introduction: the paper provides classification of status rights of a family member of the
owner of a dwelling, a list of his basic obligations, and analysis of the kind and limits of his legal responsibility. All this taken together characterizes the legal status of this subject of civil legal relations and derivative housing relations. It is stated that not all rights and obligations of a
person form his legal status, but only those which characterize features of the corresponding
subject of law. The author provides a detailed analysis of the current legislation defining the
factual content of the status of a family member of the owner of a dwelling, offers suggestions
for its improvement. The research also relies on studying the experience of foreign countries
and analysis of judicial practice. Methods: general scientific (formal and dialectical logic,
comparison, description, structural-functional analysis, synthesis, classification, interpretation); specific scientific (legal-dogmatic); theoretical (formal and dialectical logic, structuralfunctional analysis, legal-dogmatic), empirical (comparison, description, classification, interpretation). Results: classification of approaches to understanding the right to use a dwelling, its
nature and limits; proposals to introduce changes into the current legislation, particularly, in
the art. 17 and 35 of the Housing Code of the Russian Federation, art. 292 of the Civil Code of
the Russian Federation; a list of status rights and obligations of family members of the owner of
a dwelling developed by the author. Conclusions: it is proposed to complicate the procedure for
a person in the status of a family member of the owner of a dwelling to be moved into such a
dwelling; particularly, the owner must be forced to define the legal status of each person moved
into by him and the list of obligations of that person within the limits permitted by the legislation. The author considers the right to use a dwelling (right of residence) of a family member of
the owner of this dwelling to be a right of obligation with some features of the in rem nature. It
is proposed to understand this right as the one providing a family member of the owner with the
opportunity to use a certain dwelling with the aim of living there or with some other purpose
specified by law due to the statement of the owner’s intention to consider this person to have a
family law relationship with the owner and also consequent opportunities to satisfy the person’s
social-cultural and household needs through using the features of the dwelling.
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Введение: предлагается классификация статусных прав члена семьи собственника
жилого помещения, а также перечень его основных обязанностей и анализ вида и пределов его юридической ответственности, что в совокупности характеризует правовой
статус указанного субъекта гражданских и производных от них жилищных правоотношений. Утверждая, что не все субъективные права и обязанности лица формируют
его правовой статус, а лишь те, которые характеризуют признаки соответствующего
субъекта права, автор приводит подробный анализ действующего законодательства,
определивший актуальное содержание статуса члена семьи собственника жилого помещения, высказывает предложения по его совершенствованию. Свои выводы автор основывает также на изучении зарубежного опыта, анализе судебной практики. Методы: общенаучные (формальной и диалектической логики, сравнения, описания, структурно-функционального анализа, синтеза, классификации, интерпретации); частнонаучные (юридико-догматический); теоретические (формальной и диалектической логики,
структурно-функционального анализа, юридико-догматический); эмпирические (сравнения, описания, классификации, интерпретации). Результаты исследования: классификация точек зрения о природе и пределах права пользования жилым помещением, предложения о внесении изменений в действующее законодательство по теме исследования, в
частности в ст. 17 и 35 Жилищного кодекса РФ, ст.292 Гражданского кодекса РФ. Изложен авторский перечень статусных прав и обязанностей члена семьи собственника
жилого помещения. Выводы: предлагается усложнить порядок вселения лица в статусе
члена семьи собственника жилого помещения в такое помещение; в частности, собственника следует принудить к определению правового положения каждого вселяемого им
лица и объема обязательств этого лица в пределах, допускаемых законодательством.
Под правом пользования жилым помещением (правом проживания) члена семьи собственника этого помещения предложено понимать обязательственное субъективное право с отдельными проявлениями вещно-правовой природы, заключающееся в возможности
пользоваться конкретным жилым помещением с целью проживания или иной предусмотренной законом целью в силу изъявления собственником намерения считать данное
лицо имеющим с собственником семейно-правовую связь, а также с вытекающими из
этого права возможностями удовлетворения своих социально-культурных и бытовых
потребностей за счет использования свойств жилого помещения.
Ключевые слова: гражданское право; жилищное право; член семьи собственника жилого помещения;
правовой статус члена семьи собственника жилого помещения
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is the possibility for an owner to move unauthorized persons as family members into his dwelling,
which is provided for by pt. 1 art. 31 of the RF
Housing Code.
In the RF Housing Code, disabled dependents
(persons supported by the owner voluntarily at his
discretion and in the absence of a corresponding
legal responsibility) are considered equivalent to
family members due to their special position in the
family of the tenant and his will to their moving in.
Regarding disabled dependents as family members
of the tenant, the legislator applies some sort of
fiction, since in fact these persons are not family
members of the owner either by blood or by law,
but are included into the list of persons living in his
dwelling on conditions common for the whole
family due to the owner’s unilateral moral obligation.
Certainly, the owner and his disabled dependents may have a relationship indistinguishable
from family ones, but from the legal and social
points of view they are not a part of the family,
therefore, they are recognized as holders of a right
to housing in a dwelling of a certain owner; even
after a court holds a decision recognizing the right
of a disabled dependent to reside there, the dependent and the owner will not be considered family.
Even if under some exceptional circumstances the
person being in common law marriage relationship
with the right holder is recognized to have a right
to housing as a disabled dependent, it will not entail emergence of legal marital relations.
For the abovementioned reasons, the repeatedly made efforts to define a family member of the
owner on the basis of the concept “family” were
not correct and acceptable for law enforcement purposes.
Based on art. 31 of the RF Housing Code, the
Plenum of the Supreme Court of the RF explained
that:
a) for the spouse, children and parents of the
owner to be recognized as his family members, if
they are moved by the owner into a dwelling belonging to him, it is enough to establish a fact of
their joint living with the owner in the dwelling;

Introduction
The first paragraph of cl. 1 art. 292 of the Civil Code of the Russian Federation1, among other
things, establishes that family members of the
owner living in a dwelling belonging to him are
entitled to use this dwelling under the conditions
stipulated by the housing legislation. Their basic
right (authority) is of civil law nature, and the
terms of its realization and its concrete content are
blanketly regulated by the Housing Code of the
Russian Federation2 and other acts related by the
law to the concept “housing legislation”.
It is evident that the notion “family member”
is only applicable to one category of owners of a
dwelling – physical persons, and in general, the
very concept of family is more of sociological rather than legal nature.
Any efforts to draw out the meaning of the legal category “family member” from the non-legal
category “family” entails at least two problems.
Firstly, there is a logical mistake in the fact that a
generic concept “family”, including a group concept – “family member”, being social, cannot partially become legal. The whole (in this case – the
generic concept) must have all the characteristics
of parts included into it (in this case – characteristics of the group concept “family member”).
Therefore, in accordance with laws of logical
thinking, the concept “family member”, drawn
from the concept “family”, which has no legislative definition, will neither have a legal content.
Secondly, the law extends the rights of a family member not only to blood relatives or married
persons but also to family members of spouses.
From the point of view of sociology, in this case
we observe a few independent families (micro social groups), but not one, as is the case when assessing kinship from the standpoint of law. And
what does not at all fit into the sociological theory
1

Federal Law No. 51-FZ “The Civil Code of the Russian Federation (Part One)” of November 30, 1994. Collection of Legislative Acts of the Russian Federation. 1994. No. 32. Art.
3301.
2
Federal Law No. 188-FZ “The Housing Code of the Russian
Federation” of December 29, 2004.Collection of Legislative
Acts of the Russian Federation. 2005. No. 1.Part1. Art.14.

702

Basic Rights and Obligations of Family Members of the Owner of a Dwelling

Federal Court of Germany of January 27, 2010,
nephews and nieces are also related to such bonds 4.
The Supreme Court of the Russian Federation
indicated that from the formal point of view “the
content of the declared will of the owner for them
to be moved into” should be considered a distinguishing feature of family members from the
second group – “whether the person has been
moved into the dwelling by him as his family
member or the dwelling has been given for residence on some other grounds (for example, gratuitous use, under a residential lease agreement)”5.
In this connection, the author concludes that a
family member of the owner is any person who
this owner indicates himself, allowing him to be
moved into on the rights of conciliation and coownership of the dwelling without the right of disposal. The grounds for the emergence of the right
of a family member of the owner to reside is the
owner’s unilateral deal – indication of the person
as a family member. There are no agreements, either oral or written, specified by law as grounds for
moving into, which is different from moving into
other persons by the owner based on a different
right, for example, the right to lease.
The legal status of the subject of the right is
more often understood as a set of special (status)
rights, liberties, interests, responsibilities protected
by law and also, in the opinion of some authors, of
certain specific kind or measures of responsibility,
guarantees and certain legal characteristics (for
example, citizenship of a certain state), which are
assigned to the subject of the right or may belong
to him. It follows from the above said that only
those rights refer to status rights which predetermine the specifics of the subject of legal relations,
its characteristics, distinguishing this legal structure from related ones (for example, a lease holder
from a renter of a dwelling, a renter of a dwelling
from a family member of the owner of a dwelling
and etc.).
Having cleared out who and on what grounds
is recognized as a family member of the owner
of a dwelling, let us consider their status rights.

b) other relatives, regardless of the degree of
kinship, disabled dependents (both of the owner
himself and his family members), other persons
(for example, a person living jointly with the owner without marriage registration) can be recognized
as family members of the owner provided that they
have been moved by the owner in this capacity.
When evaluating legal features of a person
who has been moved into a dwelling as a family
member of the owner, it is necessary to take into
consideration that family relations are characterized, particularly, by mutual respect and care of
family members, their common interests, responsibility for each other, managing a common household and etc. (cl. 11 of the Resolution of the Plenum of the Supreme Court of the RF of 02.07.2009
№14 “On Certain Issues Arisen in Judicial Practice
When Applying the Housing Code of the Russian
Federation”)3.
Main Content
The legislation understands “family member”
as four groups of physical persons:
1) a spouse, children and parents of the owner;
2) other relatives moved in by the owner as
family members;
3) disabled dependents of the owner or his
family members;
4) other physical persons.
However, by the nature of the relationship
there are actually only two groups represented in
this classification:
1) a spouse, children and parents of the owner
− related by law to family members of the owner
unequivocally;
2) other relatives, disabled and other persons,
recognized as such in exceptional cases and under
certain conditions.
The given classification is not typical of European countries because closely related bonds are
usually subject to special legal protection. For example, in the author’s opinion, in this list there
should also be the owner’s or his spouse’s disabled
parents. In accordance with the decision of the

4

BGH Urteilvom 27. Januar 2010 VIII ZR 159/09.
Bulletin of the Supreme Court of the Russian Federation.
2009. No. 9.

3

5

Bulletin of the Supreme Court of the Russian Federation.
2009. No. 9.
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The first right to discuss is undoubtedly the

ling is of continuous nature: it lasts as long as there
is family and community of life.
The right to housing is referred to either con-

right to use a dwelling (right of residence).
For a family member of the owner of a dwel-

stitutional social or basic (natural) rights [11]. Let
us agree with L. M. Pchelintseva, who noted that

ling, the right to use a dwelling (right of residence)
is a branch-based right. It is based on the person’s

the constitutional right to housing, “with its complexity and multidimensionality, is implemented in

constitutional right to housing, specified in art. 40
of the Constitution of the Russian Federation

various legal relations, differing in their legal nature: common constitutional legal relations, orga-

(which gives certain authors the reason to regard
the right to use housing not as an independent right

nizational (administrative), property (civil) legal
relations and others”, and in this respect it is me-

but just as one of the authorities within the right to
housing) [3].

diated by legal standards various in their content
[12; 21].

However, calling the right to use the “central
authority” in the structure of “the right of resi-

As it is rightly pointed out by A. G. Sergeev,
the list of protective guarantees of various forms of

dence”, authors, as a rule, reduce it only to residing
distinction between the right of use and the right to

the implementation of the constitutional right to
housing, which on the whole are aimed at exclud-

housing. Sometimes scientists do not distinguish at

ing the opportunity of random deprivation a person

all between the right to housing and the civil or

of his dwelling is contained in both civil and housing legislation [14]. Therefore, the right to housing

in such a dwelling, without revealing a detailed

housing right to a dwelling of its owner or his fam-

does not exclude its connection with the civil status
of the owner of a dwelling or his family members.

ily members [26].
In this relation, I. A. Farshatov noted that the

Is it possible in this respect to refer the right to
housing to the number of rights of a legal status of

essence of the right to housing still remains unclear
[19]. However, if we follow the suggestion of

a family member of the owner of a dwelling?It
seems that from a formal point of view we have no

L. I. Grudtsina and reduce this right to three elements in its structure, it may look the following

such grounds. For example, art.1 of the RF Housing Code establishes that in the context of the basic

way:
a) a stable use of a dwelling;
b) getting state assistance in improving hous-

principles of housing legislation it is necessary that
the authorities and local governments provide citi-

ing conditions;
c) environment acceptable for a human6, and

zens with conditions to exercise the right to housing, provide its security, inviolability and inadmis-

in this list the place of the right to use of a dwelling
(including family members of the owner of a dwel-

sibility of its random deprivation, herewith unhindered exercising of rights (further − housing rights)

ling) will really look more like an authority rather
than an independent right.

arising from the relations regulated by housing
laws is presumed. Thus, institutionally in the RF

Both in the content of the right to housing in
any title user and in the content of the right of

Housing Code there shall not be rules regulating
the content of the right to housing itself, as the task

ownership, the right to use is the basic power from

of the branch is to provide this right and to form its
own set of rights and obligations (housing ones).

the whole range of powers. This circumstance is
due to the consumer assignment of personal prop-

Section II of the RF Housing Code,
which contains chapter 5 “Rights and Obligations
of the Owner of a Dwelling and Other Persons
Living in a Dwelling Belonging to Him” is called

erty. By implication of law, the right to use a dwel6

For instance: GrudtsynaL.Yu. Inviolability of Home.Available at: http://www.lawmix.ru/comm.php?id9135 (accessed
12.10.2018).
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“Ownership and Other Property Rights to Residen-

E. A. Sukhanov notes that as a result of the

tial Premises”. The same section II in the RF Civil

reform of the law the right to use a dwelling has lost

Code is called “Ownership and Other Property

its in rem character and became obligatory [13].

Rights” – without specifying the object of right,

Yu. K. Tolstoy tends to consider this right a
relative one, being neither property, nor absolute
right [18].
S. I. Suslova supposes that the right to a dwelling with family members of the owner is of an
obligatory nature and the right to housing cannot
be divided only into powers of possession, use,
disposal; family members of the owner also have
the right to demand from the owner to perform
some certain actions on the organization of residence, which makes it possible to qualify as obligatory the right of the non-owner to another’s
dwelling in which he resides by the will of the
owner [16].
According to the legal tradition formed in Europe, the property nature of the right to use a dwelling is usually derived from the “physicality” of a
thing [33; 34], which is undoubtedly inherent in
any real estate.
The initial version of art. 292 of the RF Civil
Code (cl. 2) corresponded the general conception
of the related section and chapter of the Code, observing the absolute character of property rights
and applying to the rights of family members of
the previous owner of a dwelling the principle of
passing things when transferring ownership of a
residential house or an apartment. For some reasons unclear to the author, rooms are not placed
among the objects of the right of ownership to residential premises, even though there has been repeated changes made in art. 292 of the RF Civil
Code. On the contrary, in art. 30 of the RF Housing Code a room is directly indicated as an object of
the ownership, which is not surprising since the
number of roomsin an independent circulation was
and remains significant at the real estate market. Apparently, the analogy of law is applicable to the right
to use a room by family members of the owner.
This object of civil turnover is of fundamental
importance also for the cases when there occurs a
mode of common ownership of residential premises, as courts most often consider it possible in the

where ownership and other property rights to living premises are presented in a separate chapter.
This circumstance allows S. I. Suslova to
make a right conclusion that “rights to residential
premises are civil rights, but housing rights are
only individual powers or capabilities that constitute their content” [16].
Therefore, we conclude that the constitutional
right to housing in civil, housing and family laws,
whose standards we have discussed and will further rely on, is transformed for the purposes of particular branches. Particularly, in civil legislation
this right receives the characteristic of the object of
protection rather than a right. For example, according to art. 150 of the RF Civil Code, the inviolability of a dwelling is directly placed among intangible benefits as objects of special civil rights.
Among the branch-wise rights, the legislator only
places the right of ownership and other property
rights on residential premises, but not the right to
housing.
As correctly noted by O. Stankovich, only the
owner may say that “I have a house”, while other
people can only say “I have a dwelling”, that is,
declare only the usufruct of this house [41].
Despite the express indication of the law concerning placing the right to use a dwelling with a
family member of the owner of the dwelling, there
is no unanimity of opinion among legal scientists
regarding the character of the legal nature of this
right. Adoption of the RF Housing Code, which
confirmed this position, has not brought down the
discussion about the qualification of this right.
Some scientists qualify the right to use a
dwelling as an absolute property right [2], sometimes without distinguishing its content between
the owner and his family members. Some authors
justify the non-property nature of this right [4].
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absence of consent of two or more owners to de-

(O. N. Sadikov [9], L. V. Schennikova [28] and

termine the procedure for the use of a dwelling by
the owners themselves or their family members to

some other authors).
Even if we follow this opinion, the insuffi-

decide positively on the moving into third parties
(apart from the owners’ minor children) by each of

cient legal regulation of the right to housing with
family members of the owner does not give a defi-

the owners, subject to the allocation of a room or
rooms for each of them separately.

nite answer to the question whether it is an independent or limited property right. As it is pointed

One of the abovementioned changes in art.
292 of the RF Civil Code directly affected the

out by G. F. Shershenevich, since “servitude is the
right to partial use of a thing in a strictly defined

rights of family members of the former owner of a
dwelling, which, in connection with adopting the

legal relationship” [24], then the property right
with family members of the owner arises.

Federal Law of 30.12.2004 No. 213 “On Introduction of Amendments to Part One of the Civil Code

The following arguments were put forward by
opponents of this concept: family is a specific bond

of the Russian Federation”7, lost the ability to preserve the right to use a dwelling when changing the

of people, with the scope of persons within it being
determined by law and tending to its preservation

title holder. This circumstance gave a new impulse
to the discussion about the nature of the right to

or narrowing (but not extension) [8], and the rights
of former family members are limited to a maxi-

use a dwelling by a family member of its owner.

mum life length of these people, so in respect to

Essentially, all the concepts describing the essence of the right to use residential premises pro-

family members of the owner of a dwelling we can
only talk about the possibility of qualifying their

posed by civil law can be classified in the following way:

rights as a personal servitude. Among other things,
the owner has the right to transfer residential pre-

1) the right to use a dwelling by a family
member of the owner is a kind of servitude;

mises to non-residential and, taking account of
what has been said above, the scope of his authori-

2) the right to use a dwelling is a kind of a
special form of rights of obligation;

ty to use the premises is wider than that provided
to the subject of servitude right.

3) the right to use a dwelling is an act of partial delegation of powers by the owner to the resid-

Taking into consideration the above said,
I. Israfilov proposes to regard the right to use a

ing person
a) on the basis of a contract concluded between

dwelling by family members of the owner as a per-

them and as a result of this fact (if we are talking
about a person other than a family member);

general family law obligation or a marriage con-

b) by virtue of express indication of the law
(for example, if it concerns a family member).

lized and narrow understanding of the institute of

The idea about the servitude nature of the
right to use residential premises by a family mem-

state of the housing legislation and explanations of

ber of the owner originates in the Roman private
law. The historical place of such rights made it

In Germany, France and some other European

sonal servitude of a contractual type based on a
tract. However, this idea is based on a too formafamily, which does not correspond to the current
the Supreme Court of the Russian Federation.
countries, the right of a family member of the

possible for some judgments to appear about the
real nature of the claims to housing with family

owner is regarded as a kind of usufruct. It is direct-

members of the owner moved into by this owner

(FCC). Paragraph 1093 of the German Civil Code

ly reflected in art. 626 of the French Civil Code
(GCC) refers to a number of articles of chapter 2
named “Usufruct Regarding Things” [27]. In this

7

Collection of Legislative Acts of the Russian Federation.
2005. No. 1. Part 1. Art. 39.

connection, scientists affirm that literally usufruct
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wards a binding nature of family legal relations, so
this conception begins to demonstrate some internal contradiction.
According to the second generalized opinion
of scholars, the right to use residential premises
should be considered a variety of special form of
rights of obligation. For example, Krashenninikov
proposed to introduce a contractual model of relations between owners and former members of their
families in the RF Housing Code, thereby excluding the rights of these subjects from the number of
property encumbrances.
According to L. V. Schennikova, the appropriateness and necessity of this decision is proved
by the fact that the RF Civil Code considers capable members of the family of the owner living in
residential premises belonging to him to be jointly
and severally liable with the owner for obligations
arising from the use of the residential premises [27,
p. 230].
A slightly different approach in favor of the
same concept is suggested by E. Chekmareva. Her
judgements rely on the logic inherent not so much
in jurisprudence but in sociological science. The
scholar bases her reasoning on understanding of
the content of social relations between family
members of the owner.
Particularly, E. Chekmareva writes that internal family relations, except those detailed in the
law (marital, parental), are sometimes characterized by a number of problems and peculiarities of
a moral and property nature, which entails a certain
difficulty in their classification. Herewith, if we
talk about property right, it should be clearly understood that the right to use residential premises
with family members arises not from an agreement
with the owner, but primarily on the basis of
“family”, quite personal and presumably trusting
relations [22].
According to the author, this conclusion is
controversial. In a number of cases stipulated by
law, it is the consent of both spouses that is a necessary condition for the conclusion of a deal.
For example, art. 35 of the RF Family Code establishes that the procedure of ownership, use and
disposal of joint property is determined proceeding
from the fact that it belongs to spouses equally and,

is established on things, and not on rights, including those which are applied to these things [38;39].
The French Civil Code prohibits the use of
residential premises without a preliminary description of the state of the property (art. 626), while at
the same time GCC establishes a similar but dispositive norm in paragraph 1034. According to the
both codes, the user of residential premises is responsible for their maintenance (FCC art. 627 determines the method of exercising the right of residence according to the formula “like a good host”,
whereas GCC indicates compliance with “rules of
proper household management”(para. 1036),
“maintenance of things in the normal state” (para.
1041).
Classical European law allows the subject of
the right of residence to settle in a house (apartment) his family (art. 633 FCC, para. 1093 GCC)
and even individuals not directly related to that
(art. 632 FCC), for example, a roommate, servants
or caregivers.
Russian legal reality demonstrates a somewhat
different approach to regulation of housing rights of
a family member of the owner of a dwelling. Here it
would be appropriate to quote the great civilian G.
F. Shershenevich in respect to usufruct: “in Russian
law this part is extremely poor” [25], which remains
a relevant problem nowadays.
To establish social usufruct, the following legal facts should arise simultaneously: family relations, the obligation of the owner to maintain the
members of his family, joint residing of the latter
with the owner of the dwelling, lack of ownership
or other rights to other dwellings with these persons. It is either the will of the owner or a court
decision. that will be the grounds for the emergence of social usufruct among family members of
the owner.
However, under such approach, the question
of the concept of a family and a family member in
housing law arises again, since “residential premises for their intended purpose are always in the
common use of a family. Therefore, law recognizes the right to residential premises on the basis of
family bonds” [7]. However. this way the accent
from the property nature of right visibly shifts to707
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as a rule, in equal amount. In these relations, we

right of residence of a legatee in Chapter 18 of the

distinguish internal relations and external relations
between spouses, on the one hand, and third par-

RF Civil Code. This right may be named a lifelong

ties, on the other. In internal relations, spouses as
equal owners own, use and dispose property by

be somewhat greater than that of a family member

common consent in order to satisfy their interests,
the interests of children and other family members.

In particular, he may be given the possibility

right of residence. A legatee’s scope of rights may
of the owner.
to move into the members of his family, since the

In case of failure to reach an agreement, either
spouse can apply to court for a dispute resolution.

emergence of this property right was not originally

Furthermore, acquiring the right of residence
of newly settled family members requires the con-

family relations. However, as well as a family

associated with the presence or absence of any
member of the owner, a legatee must be deprived

sent of all adult family members, including both
spouses. The unity of will of spouses in deals, as

of the possibility to control the immovable property provided for him.

well as the fact that a deal made without the consent of the other spouse is disputable, shows that

The right of lifelong use of a dwelling due to
the conclusion of a contract for rent or lifelong

spouses act as a single subject in exercising the
right.

maintenance with a dependent is expressly estab-

If we consider the right to use a dwelling with

lished by the law. And although its scope and pow-

a family member of the owner as an act of partial

ers of the parties arise from the conclusion of a

delegation of powers by the owner to a residing

contract or a unilateral deal, they are clearly de-

person, of interest is the point of view concerning

fined by the law. According to the contract, the
recipient of rent has the right to use someone else's

the rights in respect of limited use of immovable

property, the ownership of which has been trans-

property, the right to lifelong use of a dwelling,

ferred to the payer of rent from the moment of state

arising from the conclusion of a life maintenance

registration (transfer of ownership). The termina-

contract with a dependent or a will refusal.

tion of such legal relations, though being depen-

Indeed, the right to residence, arising on the

dent on the will of the parties, is also clearly regu-

basis of art. 1137 of the RF Civil Code can limit

lated expressly by law.

the ownership of a dwelling. In cl. 2 of this article,

Cases of the emergence of the right to use a

it is emphasized that by virtue of a will refusal, the

dwelling due to a court decision should be consi-

right to use a house or its part lifelong may be

dered as a special group. Generally speaking, a

granted. This allowed V. I. Serebrovskiy to consid-

judge cannot establish a property right; the excep-

er a heir to be a debtor and a legatee to be a lender

tion is claims on the division of common property.

of some kind [15]. Here it is also said that upon the

In the absence of the possibility to allocate an iso-

change of the owner, this right remains valid.

lated part of residential and utility premises for a

“Therefore, as L. V. Schennikova notes, the cur-

participant of common property, here arises a li-

rent Russian law, though present in the norms of

mited property right to use a flat.8 In this case, a

the Civil Code of 1964, does not forget such a tra-

judge imposes a duty on one part of the dwelling in

ditional reason for the emergence of the right of

favor of another by establishing servitude.

residence as a legate” [27, p. 230].

Another special case of the emergence

To give a systematic character to the regula-

of a property obligation bond is the right to use

tion of civil relations, taking into account the existing norms of law of inheritance, it is necessary to

8

Bulletin of the Supreme Court of the Russian Federation.
1998. No. 6. P. 8.

introduce a special article concerning the property
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dwelling vested in a family member of the owner
who had the right to participate in privatization of
this dwelling as well as this owner but refused to
use this right.
In accordance with art.19 of the Federal Law
of 29.12.2004 No. 189-FZ “On the Introduction of
the Housing Code of the Russian Federation”, the
provisions of pt. 4 of art. 31 of the RF Housing
Code do not apply to former family members of
the owner of a privatized dwelling provided that at
the moment of privatization the specified persons
had equal rights to use this dwelling with the person who has privatized it, unless otherwise provided by law or contract.9
In accordance with art. 2 of the law of the
Russian Federation of July 4, 1991 No. 1541-1
“On Privatization of Housing Stock in the Russian
Federation”10, citizens occupying residential premises in the state or municipal housing stock, including residential stock which is under the economic jurisdiction of enterprises or the operational
management of institutions (departmental fund),
under conditions of social employment are entitled
to purchase these residential premises in ownership
with the consent of all adult family members living
jointly, and also minor children at the age of 14 to
18. By law, the consent of a person who lives jointly with the owner of a dwelling is an obligatory
condition for privatization.
At the same time, in the opinion of the Supreme Court of the Russian Federation, it is necessary to take into account the fact that by giving
consent to privatization of a dwelling, a person
understands that the right to use this dwelling will
be of unlimited character for him (including the
case when a refusal to participate in the privatization is given by a person who has previously participated in privatization of another dwelling), therefore, his rights must be taken into consideration
when transferring ownership of a dwelling to
another person [23]. A different interpretation, as
is indicated by the Supreme Court of the Russian

Federation, would violate the provisions of art. 40
of the Constitution of the Russian Federation11.
The author agrees with V. Ershov’s opinion
that having extended the common mode of use of
residential premises to all residential buildings and
flats owned by citizens, the legislator actually reduced the independent right of unlimited use of
residential premises in houses of state, municipal
and public funds vested in family members of tenants in these houses (before privatization) to the
right to use residential area by family members of
the citizen being the owner of the residential area
(after privatization), whose scope of powers is significantly narrower [6].
When considering the correlation of in rem
and in personam principles in housing legislation,
we cannot help paying attention to the tendency of
the increasing proportion of in rem elements in the
structure of obligatory relations. As noted by S.S.
Alekseev, compensating the removal of the in rem
content from property relations, modern law of
obligations in some respects assumes the legal
component of in rem relations [1]. Such tendency
found its reflection in civil and housing legislation.
Rights arising from a lease agreement, commercial
lease may not be considered rights in rem. The in
rem element of these rights is demonstrated in “following the thing,” in encumbrances of residential
premises. It acts as a contractual constraint on the
right of ownership, a demonstration of the right to
dispose vested in the owner, which does not go
beyond the limits of arising obligations. The property of following a thing, although it brings the
rights of a lease holder or a renter closer to rights
in rem, does not deprive them of their binding
force, since such right does not have the property
legal protection, necessary according to cl. 4 art.
216 of the RF Civil Code.
Summing up the review of views on the property or obligatory nature of the right of a family
member of the owner to use e residential premises
owned by the owner, we should note that under a
property right, contrary to a personal right, we understand the right whose object is a thing, whose

9

Collection of Legislative Acts of the Russian Federation.
2005. No. 1.Part 1. Art. 15.
10
Vedomosti of the Congress of the People’s Deputies of the
RSFSR and the Supreme Soviet of the RSFSR. 1991. No. 28.
Art. 959.

11

See: The Review of Judicial Practice of the Supreme Court
of the Russian Federation for the Fourth Quarter of 2005. Bulletin of the Supreme Court of the Russian Federation. 2006.
No. 5.

709

Strogonova T. P.

content is a direct (and not through the mediation

about the emergence of a certain right of follow-

of another person) domination over a thing. The
relation of third parties to the holder of property

ing.

rights is that everyone is obliged to recognize
property right and not to hinder its holder to exer-

independently of the will of the owner. In this regard, there arises a need to legislatively establish

cise it. The duty of third parties is purely passive:
such persons cannot be obliged by the possessor of

the variety and determine the scope of limited
property rights. In the obligation relationship, their

the property right to commit any actions of a positive nature − they only have to recognize such

participants are largely bound only by the terms of
the contract concluded between them, which, as a

right. Violation of the passive relation, commission
of active actions causes submission of lawsuits,

general rule, should not only contradict the law,
while in property relations, not fully subject to

property claims.
Property rights draw up and fix the possession

their participants, the latter do not have the right to
independently determine their content.

of things to the subjects of civil legal relations, a
kind of statics of property relations. This is their

The absolute property right is the right of
ownership. Limited property rights include all the

basic difference from the rights of obligation,
which draw up the transfer of things and other ob-

property rights other than the right of ownership in
their content. Limited property rights represent the

jects of civil legal relations from one participant to

right to someone else's thing already assigned by

another − the dynamics of civil legal relations,
their own civil turnover.

another person − its owner. All limited property
rights have immovable property as their object.

Property rights, also due to their subject, stand
out and differ from exclusive rights whose object is

The only exception is the right of pledge and withholding, which are the subject of our closer exami-

intangible results of creative activity or means of
individualization of goods (“intellectual” or “in-

nation.
Therefore, formally, the right of a family

dustrial” property).
We may say that legal specifics of property

member of the owner to use residential premises
belonging to this owner is attributable to the num-

rights include the following:

ber of limited property rights − this is clearly indicated by the place of this type of rights in the struc-

The emergence of property rights often occurs

− absolute

character that distinguishes them
from relative rights of obligation;

ture of both civil and housing legislation.
However, the generalized arguments set forth

− all property rights draw up

the person’s direct relation to the thing, giving him the opportuni-

below speak for its binding nature.
1. The right of a family member of the owner
to live in residential premises (the right to use a
dwelling) is a consequence of the constitutional
right to housing being refracted in the civil law
status of the family member of the title owner of
the dwelling (thing). The emergence of this right
follows the will of the owner of a dwelling to
create a family of a particular set of persons and to
move these persons into a dwelling belonging to
the owner.
Due to the obligatory nature of family bonds,
the use of a dwelling by a family member of its
owner as a derivative of these bonds (obligations)
cannot be of an exclusively property nature.

ty to use the corresponding thing in his own interests without participation of other persons;

− protection is performed with the help of special property legal claims;

− only

individually-definite things can be objects (the death of a thing automatically brings
about the termination of the right to it);

− limited property rights have another distinctive peculiarity: they are retained by the person
when the owner of the thing changes. They seem to
be burdening the property and following the thing,
not the person being the owner. Thus, we may talk
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2. he moving into of a family member (apart
from minor children who are moved into their parents’) may take place on the basis of an agreement
on the conditions for the use of the dwelling, which
is allowed on individually determined conditions
for different family members of the same or different owners. Such an agreement has a clearly defined binding nature, since the property component
of such an obligation (a flat, a house, other housing) does not have a fundamental impact on the
agreement on how to use it and may involve differentiation of conditions for using the same dwelling for different family members of the same
owner (for example, for his spouse and spouse's
mother).
3. According to cl. 3 art. 31 of the RF Housing Code, the right to use also implies a joint liability for the maintenance of residential premises.
Thus, the property right of the owner is “distributed” between him and his family members. The
reason for such a distribution is a deal on the basis
of which the obligation of each family member is
formed, which terminates the respective obligation
of the owner.
4. The right to use vested in family members
ceases with the termination of the right to ownership of a dwelling vested in the person whose
family members (former family members) they
are. Exceptions to this rule may be provided for by
federal laws. However, the exception may not be
the reason for denial of the general rule.
Moreover, such an exception is, among other
things, preservation of the right of residence for
persons who refused to participate in privatization,
which itself looks like a complex liability relationship.
5. he right to use a dwelling is terminated together with the family and legal connection between the owner and the person who the owner
ceases to classify as his family member. Such situation does not apply to minor children of the owner
himself, since they a priori cannot cease to be his
family members.
For former family members, the legislator
provides both a possibility of retaining the right to

use by virtue of a new obligation and the emergence of such a right by a court decision. The law
and the court directly bind the preservation of the
right to use for a former family member with maintenance obligations and, in fact, the very preservation of the right to use itself is considered a type of
alimentary relationship.
Therefore, the right to use a dwelling (right of
residence) vested in a family member of the owner
of this dwelling should be understood as a binding
right with certain manifestations of the in rem nature, consisting in the opportunity to use the specific dwelling for the purpose of residence or some
other purpose prescribed by law by virtue of the
owner’s intention to consider this person family
related to the owner, with opportunities arising
from this right to satisfy socio-cultural and household needsby using the features of the dwelling.
Family members of the owner of a dwelling
are entitled to use the owner’s dwelling entirely
(rooms, corridors, kitchens, etc.). At the same time,
the scope of their rights (as well as obligations) can
be defined by the agreement between the owner
and his family members.
In addition, family members of the owner also
have a right, derivative from the basic right (ownership), to use common property of the owners in
the block of flats, the scope of this right being determined by law (particularly, it is specified in pt.1
art. 36 of the RF Housing Code).
Similarly to the provisions of cl. 2 art. 676 of
the RF Civil Code, for family members of the
owner of a dwelling it is necessary to establish the
right to demand from the owner the availability of
the necessary utilities in the dwelling, repair of the
common property of a block of flats and the facilities for the provision of utility services in the residential premises.
It can also be debated that a family member of
the owner of the property should be granted the
right to demand protection from any violations of
his right, including by the owner himself. For example, if due to the fault of the owner, because of
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the failure to pay for the consumed utility re-

move other persons into this dwelling. Apart from
it, taking into consideration the provisions of art.
679 of the Civil Code of the Russian Federation on
the unconditional right of the tenant under a
(commercial) lease contract and persons permanently residing with him to move minor children
into a dwelling and also pt. 1 art. 70 of the Civil
Code of the Russian Federation on the right of parents to move their minor children into a dwelling
without the obligatory consent of other members of
the tenant's family and the landlord (in case of the
contract of social rent), by analogy of the law (pt. 1
art. 7 of the Housing Code of the Russian Federation) to ensure the rights of minor children, family
members of the owner of a dwelling may be entitled with the right to move their minor children
into the dwelling”12.
Secondly, the owner’s spouse and disabled
parents should be moved in without his consent,
provided that the owner has allotted isolated premises for the family member to use. This rule
needs to be introduced into the text of the current
housing legislation.
Of great practical importance is the issue of
whether temporarily absent family members of the
owner retain the right to residential premises.
There is no answer in the current housing law.
Evidently, there are no limits in the owner’s
will in this regard; he can solve all the issues that
arise solely at his discretion. As a result, family
members of the owner occur in the most uncomfortable conditions in comparison with all the other
title users of residential premises. It is unlikely to
be in all cases justified by referring to the owner’s
interests. It would be desirable to enshrine in the
law the right to preserve residential area in case of
temporary (not exceeding six months) absence of a
family member of the owner due to valid reasons.
It also appears that among the rights of family
members of the owner there should be secured the
right to compensation for the damage to property

sources, the supply of the latter is suspended, or
when the owner does not make repairs in the residential premises as required. Self-protection, as
well as the possibility to apply to the housing supervision authorities on matters within its competence should be recognized as one of the forms of
protection. The competence of the housing supervision authorities must be expanded.
Another right obviously following the constitutional obligation of parents to raise their minor
children is the right of a family member of the
owners of a dwelling to move into this dwelling
their minor children, regardless of the consent of
both the owner himself and other members of his
family, including former ones. The standard of the
total and/or residential area per person in this dwelling is of no importance in this case.
In general, the issue of the right of family
members of the owner to move into other persons
is directly related to the absolute nature of the right
of ownership. Any intrusion into the sphere of
ownership, including moving into of other persons,
is generally possible only according to his will.
Therefore, it is reasonable to recognize the right of
family members of the owner to move into only
their family members, and to allow such moving
in, as a rule, with the consent of the owner. Without the consent of the owner, moving in should be
allowed only in two cases. Firstly, when moving in
minor children to their parents, since this is primarily required by the interests of the children. It does
not matter if the parent of a child moved in occupies an isolated room in the owner’s house or not.
For example, in cl. 12 of the Resolution of the Plenum of the Supreme Court of the Russian Federation of 02.07.2009 No. 14 “On Some Issues That
Have Arisen in Judicial Practice When Applying
the Housing Code of the Russian Federation”,
there is a following explanation: “Resolving disputes relating to the right to use a dwelling by family members of its owner, it is necessary to bear in
mind that pt. 2 art.31 of the Housing Code of the
Russian Federation does not give them the right to

12

Resolution of the Plenum of the Supreme Court of the Russian Federation No. 14 “On Some Issues that Arose in Judicial
Practice when Applying the Housing Code of the Russian
Federation” of July 02, 2009. Bulletin of the Supreme Court of
the Russian Federation. 2009. No. 9.
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of a family member of the owner caused by third

that dwelling must meet 13. Simultaneously, under

parties (for example, flat flood or fire at a neighbor’s). Only due to his status, a family member of

pt. 3 of the same article, it is not allowed to place
industrial production in residential premises, as

the owner should have the opportunity to insure the
property that is with him in connection with exer-

well as to carry out missionary activity in residential premises, except the cases specified in art.16 of

cising his right to use (residence). Although a
family may be characterized by the emergence of

the Federal Law of 26.09.1997 No. 125-FZ “On
Freedom of Conscience and Religious Associa-

common ownership of the property, the relatively
detailed specification of its legal regime concerns

tions”14.
Thus, a family member of the owner (as well

only joint property of the spouses. Similar rights to
property in their inseparable relationship arise be-

as the owner himself) can use residential premises
not only for living but also for other purposes sti-

tween parents (persons replacing them) and minor
children.For example, it is a disputable question

pulated by law. For example, it is necessary to recognize the right of any person to invite friends and

who owns and needs a stroller more − a child or
his mother.

acquaintances to a dwelling, which is an inseparable right to communicate with other individuals,

Nevertheless, joint property is a characteristic
of matrimonial property; children's things will be

without which a person cannot feel valued.

recognized as the property of the child, but will be

sional purposes directly follows from certain legis-

compensated for to the child’s legal representative
in case of loss.

lative acts. For example, in accordance with cl. 6

The possibility of using a dwelling for profes-

art. 21 of the Federal Law of 31.05.2002 No. 63-

For the purposes of legal proceedings, the de-

FZ “About Advocacy in the Russian Federation”,

tails of a holder of the ownership right are an abso-

for the organization of a lawyer’s office a lawyer

lute requirement of the procedural rules.

can use residential premises owned by him or his

In view of the above said, a thing destroyed or
damaged in the place of residence of a person who

family, subject to the consent of the latter.15

is there as a family member of the owner must be
compensated to him by the person who caused the

However, pt. 2 and pt. 3 art. 17 of the RF
Housing Code show some mutual contradiction: pt.

damage – according to the general rule of art.15
and art. 1064 of the RF Civil Code. Replacing this

3 explicitly excludes two specific uses of a dwelling, one of which does not exactly meet the re-

person with the owner’s representative for the purpose of litigation can only be allowed under the

quirements of pt. 2 (it could have been not indicated specifically) and the other one formally
suits the activity allowed by pt. 2, since according

conditions of general rules on representation.

to this part in residential premises it is allowed
to conduct any professional (including entrepre-

Pt. 2 art. 31 of the RF Housing Code expressly specifies only two status obligations of a family

neurial) activity, not violating the rights and lawful
interests of other citizens, and also requirements

member of the owner: “Family members of the
owner of a dwelling are obliged to use this dwelling as intended, to ensure its safety”.

13

Onsuch requirements see: Resolution of the Government of
the Russian Federation No. 47 “On Approval of the Regulation on the Recognition of Premises as Residential Premises,
Residential Premises as Unsuitable for Living and an Apartment House as an Emergency and Subject to Demolition or
Reconstruction” of January 28, 2006. Collection of Legislative
Acts of the Russian Federation. 2006. No. 6. Art. 702.
14
Collection of Legislative Acts of the Russian Federation.
1997. No. 39.Art. 4465.
15
Collection of Legislative Acts of the Russian Federation.
2002. No. 23.Art. 2102.

According to pt. 2 art. 17 of the Housing
Code, it is allowed to use a dwelling for carrying
out a professional activity or an individual entrepreneurial activity of citizens lawfully living in it,
if it does not violate the rights and legitimate interests of other citizens, as well as the requirements
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which residential premises must meet.If we corre-

tivities indicate violation in the exercise of the

late the ban on missionary work in residential pre-

rights and legitimate interests of citizens.

mises with the violation of the rights and legitimate

The duty of a family member of the owner of

interests of citizens (namely citizens, and not

a dwelling to ensure the safety of the dwelling is

neighbors), then the formula of such a contradic-

not legally decoded. The adopted rules for provid-

tion needs to be clarified.

ing the safety of the housing stock are not applica-

If the legislator proceeded from the statistics

ble for understanding the limits of the duties of an

on the occurrence of entrepreneurial activities in

individual citizen. There are very few explanations

multi-family blocks of flats that cause objections to

of what is “safety of a dwelling” based on judicial

its organization among citizens, it is unlikely that

practice.

the organization of industrial production was ever

For example, in the appeal definition of the

in the first place. It is a common practice to use the

Khabarovsk Regional Court of 06.05.2015 in case

ground floors of residential buildings to locate ca-

No. 33-2214/2015, it is stated that the court found

tering organizations, home cooking cafeteria, mini-

that the unauthorized dismantling of the stove had

hotels, various shopping and service points, includ-

taken place in a dwelling, and in the cold season it

ing pawn shops, microfinance organizations,

caused freezing of the wall adjacent to the neigh-

psychics and massage parlors, which could well be

bors, where fungus began to form16. The appeal

the leaders in terms of the degree of negative pub-

definition of the Orenburg Regional Court of

lic reaction with certain manifestations of missio-

23.08.2017 in case No. 33-5691/2017 also indi-

nary activity. It is not industrial production by cri-

cates that the defendant in the case, as the owner of

teria, and with the exception of an increased level

a dwelling, is obliged to bear the burden of main-

of noise and an unprovable increase in the number

taining it, in particular, heating, to ensure its safety

of rodents in basements, all these activities do not

in proper condition. 17

formally contradict fire safety standards, sanitary

At the same time, the actions of a person must

and hygiene, environmental and other legal re-

be legal and not violate the rules and regulations of

quirements. If an entrepreneur lives in a dwelling

security and the rights of neighbors – one cannot

and conducts his business there, dividing the

heat a flat by using open fire, steal electricity, etc.

apartment into functional areas (or pretends he

It appears that such bans should be introduced into

lives in that flat), the most diverse forms of

our legislation following the example of a number

“homework” are permissible (actual work at home,

of countries (for example, in Germany theft of elec-

distance employment, creation of a notary or law

tricity as a violation of the rules for the use of resi-

firm, etc.).

dential premises is regarded as one of the grounds
for eviction from the residential premises [30]).

In this regard, it seems appropriate to relate all

Literally the term “safekeeping of a dwelling”

parts of art. 17 of the RF Housing Code to each

means maintenance of its constant state except for

other and to work out at the legislative level a rule

its usual amortization. Any actions associated with

on taking into account the opinion or consent of

the destruction, damage to the premises, failure to

the owners of the house to conduct any profession-

eliminate communal accidents, other mismanage-

al activity in the residential premises of the house

ment of residential premises should be qualified as

other than directly permitted types of it, or to spe-

a failure to ensure the safety of a dwelling.

cify types of activities, permissible or prohibited in
residential premises by virtue of the law in more

16

Access from the legal reference system“ ConsultantPlus”.
The document has not been published.
17
Access from the legal reference system “ConsultantPlus”.
The document has not been published.
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By analogy with the position of a renter under

tion and the duty not to produce redevelopment

a tenancy agreement (art. 678 of the RF Civil Code
and para.1 cl. 4 art. 687 of the RF Civil Code), the

and reconstruction of residential premises without
proper permits. On the contrary, prohibition to

main duties of a family member of the owner of
residential premises could include:

mismanage residential premises may be replaced
with a broader list of duties of a family member,

−
−
−
−

by analogy with art. 678 of the RF Civil Code. In
any case, from the standpoint of legal techniques, it

using the dwelling only for living;
ensuring the safety of the dwelling;

would be appropriate to bring these norms to a
common denominator.

maintenance of its proper condition;
not reorganizing and reconstructing the

By the way, rules for the use of residential
premises exist as a self-adopted document. 20 It is

dwelling without proper permits;

−

not violating the rights and interests of the
neighbors [5]18.

stated therein (cl. 19) that when considering the
obligations of the owner of a dwelling as a user of

The possibility of such analogy is explicitly
stated in cl.12 of the Resolution of the Plenum of

such a dwelling, he must:
a) use residential premises for the intended

the Supreme Court of the Russian Federation of
02.07.2009 No. 14 “On Some Issues That Have

purpose and within the limits established by the RF
Housing Code;

Arisen in Judicial Practice in the Application of the
Housing Code of the Russian Federation”.19

b) ensure its safekeeping;
c) maintain proper living conditions;
d) bear the costs of its maintenance, including the

Pt. 2 art. 35 of the RF Housing Code, duplicating the cited norms of civil legislation, adds a

maintenance of common property in a block of flats;
e) timely pay for the maintenance and repair of

sign of systematicity to the obligation not to violate
the interests of the neighbors, replaces the obliga-

the residential premises, fees for utilities, contributions for major repairs.

tion to use residential premises only for living with
the obligation to use residential premises for the

Cl. 20 of the Rules states that unless otherwise
established by an agreement between the owner

intended purposes, and reduces all other obligations to prohibition of “mismanaging residential
premises”, calling all this “the rules for the use of a

and his family members, the latter shall have equal
rights with the owner from the relations of using

dwelling”.
Therefore, the duty of a family member of the

the dwelling. The Resolution of the Government of
the Russian Federation of January 21, 2006 No. 25

owner of a dwelling to ensure safekeeping of the
dwelling (art. 31 of the RF Housing Code), similar

does not derive any responsibilities from this right.
Nevertheless, analyzing provisions of the RF

to his duty not to mismanage residential premises
(art. 35 of the RF Housing Code), includes such

Civil Code, the RF Housing Code and the aforementioned Rules taken all together, the courts quite

elements as the duty to maintain it in proper condi-

often link the scope of obligations of the owner as
a user of the residential premises with the rights of

18

his family members and make a conclusion that
family members shall share the obligation of the

Neighborhood law over the past centuries has been governed by civil codes (codes) of most European countries
(§ 906−924 of the German Civil Code (Deutsches Bürgerliches Gezetzbuch (BGB), art. 669-701 of the Civil Code of Switzerland 1907 (Schweizerisches Zivilgesetzbuch (ZGB), cl. 2
§ 364−364bof the General Civil Code of Austria, as well as
the states of the post-socialist space (the Czech Republic,
Croatia, etc.).
19
Resolution of the Plenum of the Supreme Court of the Russian Federation No. 14 “On Some Issues that Arose in Judicial
Practice when Applying the Housing Code of the Russian
Federation” of July 02, 2009.Bulletin of the Supreme Court of
the Russian Federation. 2009. No. 9.

owner to bear the cost of aintaining the dwelling,
participate in the cost of maintaining the common
property in the apartment building by paying for
20

Resolution of the Government of the Russian Federation
No. 25 “On Approval of the Rules of Use of Residential Premises” of January 21, 2006.Collection of Legislative Acts of
the Russian Federation. 2006. No. 5. Art. 546.
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the maintenance and repair of the dwelling, including payment for services and works associated
with the management of a block of flats, maintenance, repairs of common property in a block of
flats, utility fees.
Pt. 2 art. 154 of the RF Housing Code establishes that for the owner of a dwelling the fee for
residential premises and utilities in a block of flats
includes:
1) payment for the maintenance of a dwelling;
2) a fee for major repairs;
3) utility fees.
For example, in the appellate ruling of the
Moscow City Court of 06.10.2015 in case No. 3332197/2015 over the recovery of arrears in the
payment of utility services, it is indicated that
members of one family are jointly and severally
liable for paying for the maintenance, repair of
premises and utilities.21 In the appellate ruling of
the Moscow City Court of January 18, 2017 in case
No. 33-2082/2018 over the recovery of arrears in
housing and utility payments, mandatory contributions for major repairs, the court indicated the following: the plaintiff of the HBC “Perspektiva”
filed a lawsuit against U., B. for the recovery of
arrears in housing and utility payments for the period from June 1, 2015 to June 1, 2017 in the
amount of 55,933 rubles 89 kopecks, arrears in
payment of assessed contributions for capital repairs for the period from June 1, 2015 to June 1,
2017 in the amount of 14,303 rubles 50 kopecks,
the cost of paying the state fee in the amount of
2,207 rubles 09 kopecks. In support of the stated
requirements, taking into account the clarifications,
the plaintiff indicated that U. was the owner of
apartment No. 93, located in the HBC “Perspektiva”. B. is registered in this dwelling as a member
of the family of the owner. HBC “Perspektiva”
manages the maintenance, operation and repair of
real estate in the HBC, which is not disputed by the
parties.
The court of first instance, guided by the provisions of art. 30, 153, 154, 155, 158 of the RF

Housing Code, came to the reasonable conclusion
to satisfy the plaintiff’s claim and collect jointly
from U., B. the following arrears in favor of the
HBC “Perspektiva”: utility bills for the period
from June 1, 2015 to June 1, 2017 in the amount of
55,933 rubles. 89 kopecks, arrears in the payment
of mandatory contributions for major repairs for
the period from June 1, 2015 to June 1, 2017 in the
amount of 14,303 rubles 50 kopecks. The judicial
board agreed with the conclusions of the court of
first instance based on the comprehensive and objective investigation of all the circumstances of the
case and the requirements of the law. 22
However, there are also different judicial
decisions (court orders), where capital repairs
fees are only collected from the owners, and the
corresponding benefits are granted exclusively to
them.
For example, the appellate ruling of the court
of the Khanty-Mansiysk Autonomous Okrug −
Ugra of April 26, 2016 in case No. 33-2629 / 2016
over granting a benefit on payment of capital repair
fees contains the following statement: “It is necessary to take into consideration that a benefit in paying for utility payments is granted both to the owner of a dwelling and persons living with him, as it
follows from the rights and obligations associated
with the right to use residential premises. On the
contrary, obligations arising from the ownership of
a dwelling belong exclusively to the owner as the
title owner, and these include, for example, the
obligation to pay taxes and overhaul fees that are
not delegated to users of the dwelling, since they
are not connected with the right of use. ... the privilege required by the plaintiff as a family member
of the owner ... does not apply.”23.
Accordingly, the issue of the joint participation of family members of the owner of a dwelling
in the payment of a fee for capital repairs has not

22

Access from the legal reference system “ConsultantPlus”.
The document has not been published.
23
Access from the legal reference system “ConsultantPlus”.
The document has not been published.

21

Access from the legal reference system “ConsultantPlus”.
The document has not been published.
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been fully worked out by the legislator. The posi-

ling not for the intended purpose, systematically
violates the rights and legitimate interests of
neighbors, or manages the residential premises,
allowing for its destruction, the owner of the dwelling is entitled to warn this person of the need to
eliminate the violations. If after the warning of the
owner this person continues violating the rights
and legitimate interests of neighbors, using the
dwelling not for the intended purpose or does not
perform the necessary repairs without good reason,
this person is subject to eviction by a court decision at the request of the owner of the dwelling.
Thus, unless the person has not become a
former family member of the owner and has not
acquired this new status and, through this status,
the right to use the residential premises by a court
decision, he is not subject to formal eviction. And,
of course, there can be no obligation for the owner
to end family relations with the violator of the interests of neighbors. On the contrary, from the title
of the article it follows that it is also addressed to
those who violate the rules for the use of residential premises. Undoubtedly, the title of an article is
not of a regulatory nature, and its content should be
expanded, for example, by indicating that a similar
procedure for eviction applies to family members
of the owner at the request of third parties. Perhaps, by analogy with the experience of a number
of states, the requirements for the proper behavior
of a family member of the property owner should
also be extended; or it would be appropriate to entitle the owner with the right to require the terms of
joint living to be changed for the family member
violating the rules for using the dwelling to the
extent essential for the owner or other persons
[29], including through mediation procedure, acceptable for private law conflicts [31]. For example, in the UK it is prohibited to use premises for
illegal and (or) immoral purposes, or to do harm
neighbors under the threat of eviction26.
In the event that the owner himself commits
such actions, it is necessary to work out special
sanctions corresponding to the provisions on the
right of ownership (this issue is not included in this
study due to its complexity and independence).

tion of differentiating the statuses of the owner and
his family member appears to be reasonable.
Due to the significance of the capital repairs
of a block of flats for all its owners, the issue of
paying a fee for capital repairs must be related with
the solvency of the obligated subject. If this obligation is extended to a family member of the owner,
then there may be situations of significant arrears
in the contribution for capital repairs, while the
owner has some assets in the form of a dwelling
itself and its furnishings. Perhaps, the protection of
the contribution for capital repairs will enhance
one day − if ever finishes the process of changing
the rule of art. 446 of the RF Code of Civil Procedure, which prohibits collection at the expense of
the dwelling (its part) if for the debtor and his family members living jointly in the premises it is the
only dwelling for suitable permanent residence,
pursuant to the Resolution of the Constitutional
Court of the Russian Federation of 14.05.2012
No. 11-P “On the Case of Verifying the Constitutionality of the Provision of the Second Paragraph
of the First Part of Article 446 of the Civil Procedure Code of the Russian Federation in Connection
with Complaints of Citizens F. Kh. Gumerova and
Yu. A. Shikunov”24.In the meantime, in contrast to
a number of European states, a dwelling remains
inviolable even in case of a citizen’s bankruptcy25.
From the standpoint of legal techniques, not
quite clear is the question of the correlation of legal obligations of family members of the owner of
a dwelling with their own responsibility to the
owner and/or third parties.
In the previously mentioned art. 35 of the RF
Housing Code, which is called “Eviction of a citizen whose right to use the dwelling has been terminated or who violates the rules of using the
dwelling”, it is stipulated that if a citizen uses a
dwelling based on a court decision adopted subject
to the provisions of para. 4 art. 31 of this Code, or
on the basis of a will refusal, and uses this dwel24

Collection of Legislative Acts of the Russian Federation.
2012. No. 21. Art. 2697.
25
On the Possibility of Disposing an Only Housing under the
Laws of France [10].

26

Housing Act 1988.Available at: http://www.legislation.
gov.uk/ukpga/1988/50/section/1 (accessed 30.10.2018).
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Considering the issue of responsibility of a
family member of the owner on the whole, we
should note that the status of this subject of civil
law and housing law relations includes only responsibility for obligations arising from the use of
this dwelling, since it is of special nature for this
subject of relations. Such responsibility of a family
member of the owner, as follows from the provisions of para. 2 cl. 1 art. 292 of the RF Civil Code
and pt. 3 art. 31 of the RF Housing Code, may be:
a) legal (joint); b) contractual (apparently, equity,
zero or reduced in relation to the lawful in size
when calculating the share of participation). The
rules of interpretation allow us to conclude that the
rule of para. 2 cl. 1 art. 292 of the RF Civil Code is
primary in relation to pt. 3 art. 31 of the RF Housing Code – based both on the time of commencement of the action (2001 and 2005, respectively)
and on the branch affiliation of the provisions on
property and property rights and obligations derivative from those.
In accordance with art. 323 of the RF Civil
Code, in case of joint obligation of debtors, the
creditor is entitled to demand performance both
from all debtors jointly, and from any of them individually, both in full and in part of the debt.
A lender who has not received full satisfaction
from one of the joint debtors is entitled to demand
what was not received from the other joint debtors.
In accordance with cl. 1 art. 325 of the RF Civil
Code, the performance of a joint duty by one of
the debtors relieves the remaining debtors from
execution to the creditor.A.V. Filippenko connects this kind of obligation (responsibility) with
the fact that family members of the owner have
rather broad rights to use a dwelling belonging to
the owner [20].
To avoid unjust enrichment, the law, creating
a structure of joint responsibility, excludes the possibility of recognizing the obligations of joint debtors as cumulative, that is, allowing the creditor to
realize both of the rights of claim. Otherwise violation of his rights would be beneficial to the creditor, and so he may make use of it [32; 36].A distinctive feature of joint obligations is the necessary
overall action of execution [35; 37; 40].

At the same time, a number of scientists, both
Russian and foreign, note that in joint obligations
arising from the contract, execution of the obligation by one of the debtors is based on the voluntary
choice of the construction of solidarity, and therefore should be regarded as a general action [17].
However, based on the overall assessment of the
Russian mentality, it is hardly possible to assume
such voluntariness with regard to the construction
of responsibility arising from the right to use a
dwelling, arising with a family member of the
owner.
Conclusions
In the author’s opinion, there is a need for discussion about how to somewhat complicate the
procedure for moving of a person in the status of a
family member of the owner of a dwelling into
such dwelling. In particular, the owner should be
forced to define the legal status of each person
moved in by him and the scope of obligations of
this person to the extent allowed by law. This will
both remove the theoretical need to continue the
analysis of the concept “family” and help simplify
the resolution of many legal disputes in the housing sphere.
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