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Re c e i ve d 30. 04. 2018

This year, the legal community celebrates the anniversary of Taliya Yarullovna Khabrieva, a
prominent Russian scholar, a legal expert and director of the Institute of Legislation and Comparative Law under the Government of the Russian Federation, academician of the Russian Academy of Sciences, member of the European Commission for Democracy through Law (Venice
Commission of the Council of Europe). She is the type of person, among others in constellation
she belongs to, who conquers the depths of science and the summits of recognition. The article
contains a scientific biography of T. Y. Khabrieva, describes her scientific efforts, and provides an
assessment of her contribution to the management and development of Russian, foreign and international legal science. The role of academician T. Y. Khabrieva is shown in the law-making process, addressing practical legal issues of rulemaking, and improving Russian legislation in its different branches. The article also focuses on the scientific and practical work of Taliya Yarullovna
on strengthening the Russian constitutional system and democratic values, formation of the ruleof-law state and civil society, development of legal education and certification of academic staff.
Keywords: academician; Taliya Yarullovna Khabrieva; T. Y. Khabrieva’s anniversary; scientific biography
of T. Y. Khabrieva; scientific works of T. Y. Khabrieva; T. Y. Khabrieva as a maker of legal science
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В этом году юридическое сообщество отмечает юбилей Талии Ярулловны Хабриевой – крупного российского ученого, директора Института законодательства и сравнительного правоведения при Правительстве Российской Федерации, академика Российской академии наук, члена Европейской комиссии за демократию через право (Венецианской комиссии Совета Европы). Именно таким людям, находящимся в постоянном поиске новых идей, посвятившим этому свою жизнь, покоряются и глубины науки, и высоты
признания. Вклад Т. Я. Хабриевой в организацию и развитие российской правовой науки
бесценен. Заметна и ее роль в правотворческой работе, в решении юридико-технических
проблем нормотворчества, в совершенствовании российского законодательства разноотраслевой направленности, в укреплении российского конституционализма и демократических ценностей, формировании правового государства и гражданского общества, а
также в развитии юридического образования и аттестации научных кадров.
Ключевые слова: академик Талия Ярулловна Хабриева; юбилей Т. Я. Хабриевой, научная биография
Т. Я. Хабриевой; научные труды Т. Я. Хабриевой, Т. Я. Хабриева как организатор правовой науки

Taliya Yarullovna graduated with honors a
full-time course at the Faculty of Law of Kazan
State University named after Ulyanov-Lenin,
which gave many outstanding scientists to the
country.
She defended her Ph.D. thesis on the teleological interpretation of Soviet law in 1985 in Moscow

at the All-Union Research Institute of Soviet Legislation (now the Institute of Legislation and Comparative Law under the Government of the Russian
Federation, which has been headed by Taliya
Yarullovna for 17 years).
The young Ph.D. obtained her first professional experience at the Department of Domestic and
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International Law of the Faculty of Law of
Kazan State University she had graduated.
The Kazan period of her scientific work was
marked by monographic papers Teleological (target) Interpretation of Soviet Law (1988), Constitutional Control (1992), Legal Protection of the Constitution (1995). They explored theoretical and constitutional legal issues that were unique and unusual
for the classic national school. The approval of
well-known theoreticians of law, such as V. V. Lazarev, A. S. Pigolkin, V. A. Tumanov, who were
the teachers for Taliya Yarullovna, not only determined T. Y. Khabrieva’s work style, characterized
by innovation and pathbreaking approach in what
could seem already researched areas of legal science, but also underlined the significance of the
subject, the depth of studies oriented towards the
development of fundamental grounds for the statebuilding.
In 1996, T. Y. Khabrieva got her job at the Institute of State and Law of the Russian Academy of
Sciences. In her scientific career, she was moving
from a senior researcher, head of the sector of constitutional law theory, to the deputy head of the
Public Law Center (with academician B. N. Topornin, director of the Institute of State and Law of
the Russian Academy of Sciences, being her mentor at that time). That was a period of further scientific growth for the young scientist. Here, based on
her previous doctrinal developments, Taliya
Yarullovna prepared and defended a doctoral thesis
on the theory and practice of interpreting the Constitution of the Russian Federation in 1997. Simultaneously, she became professor at the Moscow
State Institute of International Relations under the
Ministry of Foreign Affairs of Russia.
Soon the managerial and creative potential of
T. Y. Khabrieva was in demand in government
activities. In 1998 she was appointed to the post of
State Secretary – Deputy Minister for Federal Affairs, National and Migration Policy of the Russian Federation, where she worked for about
4 years.
However, the unyielding desire for science,
inherent in her even when engaged in civil service,
determined her future professional destiny. In 2001
she headed the Institute of Legislation and Comparative Law under the Government of the Russian
Federation.

Early 2000s were a difficult period in the history of Russian science: lack of funds, a sharp drop
in prestige of scientific profession, insufficient staff
personnel. In such conditions, there was a strong
need in people having solid research experience and
willpower, capable of meeting the challenges. In
the person of Taliya Yarullovna, the Institute of
Legislation and Comparative Law under the Government of the Russian Federation received a leader
who managed to implement large-scale scientific
projects, restore the Institute’s position as a leading
institution of domestic legal science and the main
expert legal center for the country’s legislative activity, and thus open up new scientific horizons.
The young director managed to keep together
the team consisting of leading scientists and, without
exaggeration, legends of domestic legal science, and
she set the task to form a middle generation of scientists who would be ready to assume the main burden
of responsibility for the quality of scientific work
and, finally, to do their best to make scientific work
attractive to the younger generation of researchers.
The main goal was associated with the consolidation and development of Russian legal science,
rallying research teams, and returning faith in science and its ability to meet modern challenges and
social needs. This was achieved in a fairly short
time as the director could rely on the strong spirit of
her team. The famous and largest in the country
civil school of the Institute again declared itself in
2006, when it became a platform for discussing scientific and legal issues of current interest and established the tradition of annual scientific readings
named after S. Bratus, dedicated to the memory of
the great Russian theorist and civilian, former director of the Institute.
Under the guidance of Taliya Yarullovna, the
traditional comparative activity of the Institute has
risen to a new level, due to large-scale comparative legal studies, and also annual congresses of
comparative law held since 2011, to which the
Venice Commission of the Council of Europe
joined in 2013.
The emergence of major scientific projects and
the desire of the new director of the Institute to revive the significance of scientific assessments and
forecasts resulted in publication of large monographic studies on the key issues of public and
private law. Particularly noteworthy are the works
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on the concepts of the development of Russian
legislation, which constitute a new scientific genre
and a serious contribution to fundamental science
and the state-building process.
Many years ago, it was the All-Union School
of Young Lawyers that served as a start in scientific
life for T. Y. Khabrieva. Since 2006, on the proposal of T. Y. Khabrieva the Institute has been annually arranging International Schools of Young
Lawyers, which gather over 400 Russian and foreign participants every year.
The outstanding personality of Taliya Yarullovna, and her contribution to science as a researcher and a revered manager were highly praised by
the academic society. On May 22, 2008 Taliya
Yarullovna was elected an associate fellow of the
Russian Academy of Sciences, and only three
years later, in 2011, she was elected a full member
of the Russian Academy of Sciences (academician). It is important to note that the Institute staff
had not ever had academic titles before, except for
S. V. Yushkov, who was a member of two republican academies of sciences.
In 2013, Taliya Yarullovna was elected a vicepresident of the Russian Academy of Sciences. She
became the first woman in the modern history of
the Academy elected to such a high position.
Taliya Yarullovna worked as a vice-president
of the Russian Academy of Sciences for 4 years.
These years saw a difficult process of RAS reforming. She took part in search for compromises on
many conflict issues. Thanks to these efforts, legal
solutions were found, which were then adopted by
the Academy. Also, significant is the contribution
of Taliya Yarullovna in the development of the new
charter of the Russian Academy of Sciences and
amendments to the federal law “On the Russian
Academy of Sciences, Reorganization of State
Academies of Science and Amendments to Certain
Legal Acts of the Russian Federation”.
Taliya Yarullovna is a Russian scientist recognized by the international scientific community. She
has been repeatedly involved as an official expert of
the Council of Europe on Russian legislation. In particular, she took part in presentation of the new revision of the law “On General Principles of Organization of Legislative (Representative) and Executive
Bodies of the Russian Federation”. In 2008
T. Y. Khabrieva entered the Scientific Council of the

Continental Law Foundation under the French Ministry of Justice, established to preserve continental
traditions and values of law, so she became its only
delegated representative from Russia and the postSoviet countries. In 2003 T. Y. Khabrieva received
the status of a visiting professor at the Faculty of
Law of the University of Paris I (Sorbonne).
2013 marked the beginning of a new phase in
the international activities of Taliya Yarullovna.
She was appointed a member of the European
Commission for Democracy through Law (Venice
Commission of the Council of Europe). Shortly
after the appointment, Taliya Yarullovna was elected to the Bureau and the Scientific Council, the
governing bodies of the Venice Commission. In
2017, the President of the Russian Federation reappointed her as a member of the Venice Commission, and in December same year, she was reelected to the Bureau and the Scientific Council of
the Venice Commission.
Despite the extreme workload from administrative, managerial, state and public affairs, academician Taliya Yarullovna Khabrieva, as a creative
and talented scientist, is aware of all the trends in
modern legal research. She has written more than
360 scientific works, and the anniversary is a perfect occasion to consider the long, difficult, but
bright way of allegiance to science.
The scientific profile of Taliya Yarullovna covers many areas of legal studies. The formation of
Taliya Yarullovna as a scientific researcher was
determined by her interest in the theory of state and
law and constitutional law. Thanks to her research,
the issues of teleological interpretation of law acquired doctrinal value. In Soviet legal literature this
type of interpretation was actively denied, and even
in encyclopedias of that time the teleological interpretation was equated with theological. Now it
causes a smile, but at that time she had to overcome
this prejudice and substantiate the independent
meaning of this kind of interpretation.
T. Y. Khabrieva stressed that interpretation
takes place not only in the process of law enforcement, it goes beyond the scope of law enforcement
in general and is important for all aspects of legal
activity. She reasonably explained the meaning of
goals in law, gave a definition of teleological interpretation as activity carried out by subjects of law
and aimed at establishing target parameters of law,
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which allow for revealing the general meaning
and content of specific regulatory requirements.
It must be said that these studies appeared just
in time, as the country was entering a period of
dramatic changes in the social and political system
that affected all the legal system. A few years after
publication of Taliya Yarullovna’s works on teleological interpretation, the domestic legal system,
which had been in a static situation for a long time,
underwent a dramatic “shake-up”, it was supplemented with hundreds (and then thousands) of new
laws and other legal acts in which everything was
new, from the subject to the content.
The topic of constitutional interpretation remains one of the favorites for T. Y. Khabrieva. For
the Soviet legal tradition, this was a very painful
issue, since it was assumed that the provisions of
the Constitution could not be interpreted. However,
Taliya Yarullovna notes that the mechanism for
interpreting the Constitution is of great importance,
since it ensures correct implementation of the established principles and norms in social practice.
Moreover, T. Khabriyeva’s attention has recently been attracted to the law interpreting activity
of international organizations. She analyzed the
activities of the Venice Commission of the Council
of Europe as a subject of law interpretation [35].
And yet it should be noted again that academician T. Y. Khabrieva has a very special attitude to
the constitutional topic, which found its development in a whole series of works, including about
two dozens of books (monographs, textbooks) on
the theory of constitution and constitutional development of modern states [6, 22, 23, 28, 30]. These
works include studies devoted to scientific analysis
of issues being of great importance for the states
with culturally complex composition of population
[25, 27]. For the cycle of works Constitutionalization of the Legislation and Law Enforcement Practice T. Y. Khabrieva was awarded a Speransky
Gold Medal by the Russian Academy of Sciences.
T. Y. Khabrieva first took part in the discussion on cross-national issues while working in the
Ministry for Federal Affairs, National and Migration Policy of the Russian Federation. This prompted her to think about theoretical issues of crossnational relations. As a result, T. Y. Khabrieva published her works devoted to ethnocultural selfexpression, where a long evolution of the right to
self-determination, its metamorphosis under the
influence of objective civilization processes and in
conjugation with them is revealed [25, 27].

The ideas and new scientific constructions contained
in these monographs became the subject of close
attention on the part of well-known scientists and
received a lot of positive feedback [20, 31, 33, 34].
Under the supervision of T. Y. Khabrieva,
there were conducted collaborative studies concerning the interaction between economics and
law, theoretical bases of public administration,
legal problems of innovation development, improving municipal management, legal support for
the Russian intellectual resources, etc. [1, 2, 3, 5,
7, 8, 9, 11, 12, 13, 15, 19, 21, 26, 32]. Large-scale
comparative legal projects have been implemented
[1, 2, 5, 19, 32] under her guidance, including
translation of constitutions of all Asian, African
and American countries.
Many theoretical studies of Taliya Yarullovna
originate from those areas where the subject would
seem purely applied. For example, this was the case
when under the leadership of Taliya Yarullovna,
scientists of the Institute developed a domestic legal
model for counteracting corruption [4, 10, 16, 17,
18]. Works on counteracting corruption unite not
only academic lawyers but also specialists from
other fields of science (sociology, economics, psychology, philosophy, etc.), which provides an interdisciplinary approach to research and a deep analysis of challenging issues.
In the theory of law, T. Y. Khabrieva has always been interested in the issues of law diversification and categorization of its individual elements,
and also the criteria for distinguishing norms, institutions, legal complexes and other “bricks of law”
[14, 24]. T. Y. Khabrieva introduced the concept
“cyclical legal entities”, applied to anti-corruption
legislation, legislation against money laundering
and financing of terrorism [17, 18].
Concurrently, T. Y. Khabrieva continues studying the issues of IT development in society, including law. Her research focus includes the processes and patterns of digital technology influence
on the law, the multi-content nature of the current
legal regulation, relationship between the virtual
and real in law, the future digital format of traditional sources of law.
As an experienced scientist and teacher, Taliya
Yarullovna is a member of dissertation defense
boards under the Institute of Legislation and Comparative Law. She has been a member of the Presidium of the State Commission for Academic Degrees and Titles for many years. Under her coordination, the scientific school has been formed, which
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2. Globalizatsiya i integratsionnye processy v
Aziatsko-Tikhookeanskom regione (pravovoe i
ekonomicheskoe issledovanie); pod red.
T. Y. Khabrievoy [Globalization and Integration
Processes in the Asia-Pacific Region (Legal and
Economic Studies); ed. by T. Y. Khabrieva].
Moscow, 2014. 333 p. (In Russ.).
3. Gorizonty innovatsionnoy ekonomiki v Rossii:
Pravo, instituty, modeli; otv. red. V. L. Makarov
[Horizons of Innovative Economy in Russia:
Law, Institutions, Models; ed. by V. L. Makarov]. Moscow, 2010. 232 p. (In Russ.).
4. Kashepov V. P., Tiunov O. I., Khabrieva T. Y.
Pravovye mekhanizmy implementatsii antikorruptsionnykh konventsiy; otv. red. O. I. Tiunov
[Legal Framework for Implementation of AntiCorruption Conventions; ed. by O. I. Tiunov].
Moscow, 2012. 288 p. (In Russ.).
5. Kiberprostranstvo BRIKS: pravovoe izmerenie;
otv. red. Deng Ruiping, T. Y. Khabrieva
[Cyberspace BRICS: Legal Dimension; ed. by
Deng Ruiping, T. Y. Khabrieva]. Moscow,
2017. 334 p. (In Russ.).
6. Konstitutsiya Rossiyskoy Federatsii: ot obraza
budushchego k real’nosti (k 20-letiyu Osnovnogo Zakona Rossii); pod red. T. Y. Khabrievoy
[The Constitution of the Russian Federation:
from the Image of the Future to Reality (to the
20th Anniversary of the Fundamental Law of
Russia); ed. by T. Y. Khabrieva]. Moscow,
2014. 592 p. (In Russ.).
7. Kontseptsii razvitiya rossiyskogo zakonodatel’stva; pod red. T. Y. Khabrievoy, Y. A. Tikhomirova [The Concept of Development of
the Russian Legislation; ed. by T. Y. Khabrieva, Y. A. Tikhomirov]. Moscow, 2010.
732 p. (In Russ.).
8. Kontseptsii razvitiya rossiyskogo zakonodatel’stva; pod red. T. Y. Khabrievoy, Y. A. Tikhomirova, Y. P. Orlovskogo [The Concept of
Development of the Russian Legislation; ed. by
T. Y. Khabrieva, Y. A. Tikhomirov, Y. P. Orlovsky]. Moscow, 2004. 848 p. (In Russ.).
9. Kontseptsii razvitiya rossiyskogo zakonodatel’stva; otv. red. T. Y. Khabrieva, Y. A. Tikhomirov
[The Concept of Development of the Russian
Legislation; ed. by T. Y. Khabrieva, Y. A. Tikhomirov]. Moscow, 2014. 128 p. (In Russ.).
10. Korruptsiya: priroda, proyavleniya, protivodeystvie; otv. red. T. Y. Khabrieva [Corruption:
Nature, Manifestations, Counteraction; ed. by
T. Y. Khabrieva]. Moscow, 2012. 688 p.
(In Russ.).
11. Mezhdunarodnyy finansovyy tsentr v Rossii.
Ekonomicheskie problemy i yuridicheskie resheniya; pod red. S. E. Naryshkina, V. A. Mau,
T. Y. Khabrievoy [International Financial Cen-

develops various ideas in works of her students,
including ten PhDs and four doctors of law.
Besides the recognition of colleagues, the scientific efforts and governmental activities of
T. Y. Khabrieva were also acknowledged with
many government and departmental awards: the
Order of Merit for the Fatherland III and IV, the
Order of Alexander Nevsky, the Order of Honor,
the Order of Friendship, the honorary title “Honored
Lawyer of the Russian Federation” and “Honored
Lawyer of the Republic of Tatarstan”, the Medal “In
memory of the 1000th anniversary of Kazan”, honorary diplomas of the Government of the Russian
Federation, the Federation Council, the State Duma,
the Accounts Chamber of the Russian Federation,
and other federal executive bodies, the “Honorary
Employee of Justice” (Ministry of Justice of Russia),
medals of A. F. Koni (Ministry of Justice of Russia),
“For Distinguished Service” and “For Assistance”
(Investigative Committee of the Russian Federation),
Honorary Badge of the Institute of State and Law
named after V. M. Koretsky of National Academy of
Sciences of Ukraine, medals “The Constitution of
Kazakhstan. 20 years”, the medal “For Strengthening
Parliamentary Cooperation” of the Interparliamentary Assembly of Member Nations of the Commonwealth of Independent States, and others.
Constant scientific search, breadth of view, the
ability to grasp current trends and predict the relevance of research topics allowed T. Y. Khabrieva,
as editor-in-chief of the Journal of Russian Law
and the Journal of Foreign Legislation and Comparative Law, to achieve high recognition of these
journals by scientific community, so that now they
are among the most popular and cited scientific periodicals in Russia. Taliya Yarullovna is also a
member of the editorial boards of the scientific
journals State and Law and Perm University Herald. Juridical Sciences.
Taliya Yarullovna Khabrieva captivates her
colleagues by her inexhaustible energy, deep knowledge, genuinely creative approach to solving complex scientific and practical problems, willingness
to help and support in various life situations. All
this makes a combination of unique virtues of an
outstanding person, being an example of total professional dedication, encouraging, supporting and
directing others, and achieving high results.
We would like to wish her health, further professional achievements and success!
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Introduction: the article considers certain aspects of public administration in the sphere of
ensuring financial security, provides analysis of the legal nature of financial security objects,
and defines the measures to protect them. The study is focused on some law enforcement problems caused by the lack of effective legal regulation of the mechanism providing financial security. The paper analyzes domestic financial legislation on the issue in question, as well as foreign experience in the application of financial security measures. Particular attention is paid to
the issues of risk identification in the process of financing federal target programs and problems of financial and legal regulation of public-private partnerships with the participation of
small and medium-sized businesses. Purpose: to provide insights into the objects of financial
security and threats thereto; to define the specific features of budgetary-legal mechanisms for
providing financial security; based on foreign experience, to identify the problems associated
with the application of financial security measures. Methods: formal-logical, analysis, comparison, synthesis, generalization. Results: analysis of signs and legal nature of the financial security object; substantiation of the conclusion that financial security measures are applied depending on the specific features of financial security within a particular subbranch of finance
law; formulation of the main problems in the application of financial security measures in the
budgetary sphere and proposals for improving the current legislation. Conclusions: the scientific analysis conducted proves that currently the legal mechanism for ensuring financial security in the Russian Federation is weak in confronting the existing threats to the financial (budgetary) system. The identified problems of legal regulation of financial security measures allowed
us to justify the need to improve the mechanism of public administration and national legislation aimed at ensuring the protection and security of the financial basis of the state.
Keywords: financial system; state administration; security; financing; budget; threats; control; risks; offenses
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Введение: статья посвящена анализу отдельных аспектов государственного администрирования в сфере обеспечения финансовой безопасности, правовой природы объектов
финансовой безопасности и определению мер по их защите. Научный интерес авторов
статьи связан с отдельными правоприменительными проблемами, которые порождены
отсутствием эффективного правового регулирования обеспечительного механизма финансовой безопасности. Анализируются отечественное финансовое законодательство по
данному вопросу, а также зарубежный опыт применения мер финансовой безопасности.
Особое внимание уделяется вопросам выявления рисков в процессе финансирования федеральных целевых программ и проблемам финансово-правового регулирования государственно-частного партнерства с участием малого и среднего бизнеса. Цель: сформировать представление об объектах и угрозах финансовой безопасности; раскрыть особенности бюджетно-правовых механизмов обеспечения финансовой безопасности; выявить
на основе зарубежного опыта обеспечения защиты финансовой сферы проблемы, связанные с применением мер финансовой безопасности. Методы: формально-логический,
анализ, сравнение, синтез, сопоставление, обобщение. Результаты: анализ признаков и
правовой природы объекта финансовой безопасности, обоснование вывода о том, что
характер применения мер финансовой безопасности зависит от отраслевых признаков
финансовой безопасности, а также формулирование основных проблем применения мер
финансовой безопасности в бюджетной сфере и предложений по совершенствованию
действующего законодательства. Выводы: проведенный научный анализ доказывает,
что правовой механизм обеспечения финансовой безопасности в Российской Федерации в
настоящее время слабо противостоит существующим угрозам финансовой (бюджетной) системы. Выявленные проблемы правового регулирования мер финансовой безопасности позволили обосновать вывод о необходимости совершенствования механизма государственного администрирования и национального законодательства, направленного
на обеспечение защиты и безопасности финансовой основы государства.
Ключевые слова: финансовая система; государственное администрирование;
безопасность; финансирование; бюджет; угрозы; контроль; риски; правонарушения
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teract them. Ensuring the protection from various
threats and applying security measures in the financial area require the formation of legal regulation
concept for financial security which currently does
not exist. In this regard, the most important components of an effective financial security system and
its elements are setting the specific goals, clear
identification of threats, prompt decision-making
and taking security measures.

Introduction
Effective financial and economic policy is impossible without a system of public administration
providing a mechanism that would reliably ensure
the security and stability of the country’s financial
system.
In present environment, financial security is
one of the most important factors in ensuring the
national security of any state. The events of recent
years taking place at the global stage and associated
with aggravating tension in relations between individual states, slowdown in growth rate of the world
economy, increasing complexity of economic
growth, which led to new threats and risks, have set
a challenge for the world community to protect financial interests.
The special position of financial security in the
national security system of states necessitates elaboration of effective mechanisms for protecting national financial resources and preserving unity and
integrity of the financial system both under the influence of external threats and in the presence of
internal ones. Therefore, each country endeavors to
ensure stability and sustainability of its national
financial system. For example, the basis of financial
and economic program of South Korea is the proposition of “the growing instability of the global
economic system”1; in France, the Organic Budget
Law2 provides procedures for allocation of two
types of extra expenditure, one is a serious situation
that does not lead to escalating budget shortfall, and
the other is a very serious situation that threatens
national interests (see Article 13 of LOLF).
The problems of understanding and identifying
the main risks and threats to the financial interests
of the state are relevant for Russia due to the need
to improve the legal regulation for the mechanism
of ensuring financial security. Equally important
issues are the issues of legal regulation for application of security measures in the field of finance,
since currently there is no algorithm for the assessment of threats and risks, as well as actions to coun-

The Object of and Threats
to Financial Security
Financial security is a state of feeling protected
against various threats in all branches of the country’s financial system. Financial system should be
considered as a common object of financial security, and “vital activity” of all social institutions of
the state and its international “image” depend on
how stable this system is functioning. Therefore,
the priority task of financial security is to protect
financial interests of the state. Other tasks of ensuring security in finance sector are:
а) Identification and counteraction of sources
of threats and financial security risks;
b) Prevention of law violation in the financial
area and adoption of comprehensive targeted programs that ensure compliance with financial discipline;
c) Ensuring higher level of professional training for officials working for public authorities engaged in financial and anti-corruption activities;
d) Improvement of legal mechanisms and use
of effective legal tools to ensure financial security
[5; 6, p. 45].
Financial security should be considered as a
system category which includes: budget security,
tax security, monetary and credit system security,
and banking and currency system security. This
classification defines industry-specific features of
financial security which vary depending on security
object. In addition, the system should include appropriate measures to support this system and the
subjects that apply these measures, thereby ensuring the state of financial security.
Stable and reliable functioning of the financial
system is impossible without protection of the
Budget as its key institution that is the main centralized monetary fund used to express public interests
and interests of society. From the legal definition of

1

Global Korea. The National Security Strategy of the Republic
of Korea. June 2009. Seoul: Office of the President. 2009.
P. 22.
2
Loiorganique no. 2001-692 du 1 août 2001 relative aux lois
de finances. Available at: http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=LEGITEXT0 00005631294&dateTexte=vig.
(accessed 10.01.2018).
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the Budget (Article 6 of the RF Budget Code), it
follows that the State implements accumulation and
expenditure of funds intended for financial support
of tasks and functions of the State and local government. It is commonly known that the organizational form of budget functioning is the Budget
System based on the constitutionally fixed principles of federalism, which makes it necessary to ensure the state of security at all levels of the budget
system.
The need to ensure security of the budget system is determined by significance of the budget, the
level of incoming funds to the budgets of the country’s budget system, and, accordingly, is determined by the efficiency of budgetary policy. The
goal and the characteristic feature of budget security is ensuring effective and targeted use of budgetary funds. The emerged need to protect budgets of
the country’s budget system is determined by the
following factors: 1) the need for budgetary funds
sufficient to finance tasks and functions of the state;
and 2) the presence of threats and dangers that negatively affect the process of forming and using
budgetary funds. This need lies at the heart of the
interests of the Russian state and closely interrelated and interdependent interests of budget recipients
and other participants in budgetary legal relationships. It had a reason behind when the President of
the Russian Federation noted in his message to the
Federal Assembly of Russia that financial and macroeconomic stability in a federative state cannot be
achieved without addressing the issue of increasing
the financial stability of budgets of the constituent
entities of the Russian Federation and municipal
entities1.
Establishing an effective budgetary system of
the country requires from the state and local government bodies addressing the issues focused on
increasing the stability of budgetary system, which
is achieved: by ensuring the integrity and coherence
of budgetary process at all levels of budgetary system; improving the quality of planning and execution of budgets; stable formation of the revenues
and effective use of budget funds of the respective
budgets. Therefore, security of budgetary system
must be ensured at every stage of the budget pro-

cess by all participants of this process. However,
problems in legal regulation of applying the budget
security measures appear in practice. For example,
a direct threat in this area is unauthorized use of
budgetary funds, which is actually permitted by
application of certain provisions of the Budget
Code of the Russian Federation. Thus, the threat of
violation of budgetary legislation arises when
budgetary and autonomous institutions are provided
with a budget subsidy. If the procedure for financing the government task execution by the specified
institutions stipulated in the current legislation is
followed, the question arises how to minimize
threats (risks) of unauthorized use of funds when
budgetary and autonomous institutions are financed
from the budgets of the budget system but not included into the pool of participants (refer to Article
152 of the RF Budget Code) in the budgetary process. Moreover, Letter No. 02-13-07/3919 of the
Ministry of Finance of Russia, the Russian Treasury No. 42-7.4-05/5.1-545 dated 26.09.2012 “Regarding Execution of Court Orders Providing for
Foreclosure on Funds of Budget Institutions”
breeds a situation that is not normal since it stipulates that a budgetary institution is not a participant
in the budgetary process, and the subsidy (grant)
received by the institution is not deemed as public
funds, so that the norms of the budget legislation of
the Russian Federation on unauthorized use of
budget funds cannot be applicable to these funds.
Unauthorized use of budgetary funds is the
main budget law violation set forth in Article 15.14
of the Code of Administrative Offenses. As was
fairly said by E. S. Alekseeva, “The current arbitration practice generally allows us to formulate the
point of view of the courts in such a way that punishable is the failure to achieve a goal for which
budgetary funds were allocated. As for violations
related to unlawful failure to comply with the established procedure for obtaining and spending budget
funds, such facts on their own, according to judicial
interpretation, are not considered as unauthorized
use [1, p. 3].
It should also be noted that the Budget Code
fixes the concepts of “targeted” and “effective” use
of budgetary funds. However, legally, the definition
of effectiveness is not recognized, there are no criteria for its evaluation. This circumstance is not a
qualitative characteristic of the budgetary system

1

Presidential Address to the Federal Assembly of December 1,
2016. Parliament Newspaper. 2016. No 45.
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In this context, it is important to note the threats
generated by excessive tax burden, lack of interest
consolidation between the state and a taxpayer,
etc. In addition, effective tax administration, as a
measure to ensure tax security, is hampered by
individual problems requiring deep study. Thus,
one of the main problems seems to be the fact that
tax control in the form of a pricing agreement and
horizontal monitoring is applied only to the largest
taxpayers, whereas in current conditions, the
budget system of the country is dependent on tax
revenues from business activity of all types of taxpayers.
Given that the financial security is affected by
the status of monetary and credit system the security of the monetary system and its elements recently
has moved to a qualitatively different level. The
security of monetary and credit system determines
stability and security for the national currency, cash
and non-cash settlements in close relationship with
the security of banking and exchange sector. Conspicuous is the fact that not only settlements, payments of economic entities and citizens are viewed
through the prism of cash flow but also the process
of formation, distribution and use of centralized
funds. As you know, functioning of financial system is determined by the movement of financial
(monetary) funds linking its various sectors and
elements. Since financial system is the common
object of financial security, and the cash flows link
the parts of the financial system to a single whole,
monetary circulation should be viewed as a specific
object of the state financial security. In this context,
it should be noted that formation of an effective
system of financial security is impossible without a
stable and strong banking system that allows supporting the main financial and economic processes
in the country.
Security of the banking system is assigned a
special role in the mechanism of state management
for financial sector since stability of cash flow, the
quality of settlements between the state, business
entities and individual citizens directly depend on
the activity of banks. Financial consequences
caused by insufficient reliability of the banking

security since it is practically impossible to justify
the effective use of budgetary funds allocated to the
subjects of the budgetary process.
Some issues of ensuring budget security,
threats arising in the area of budget in terms of
funds expenditure (consider funding for Federal
Target Programs (FTP) as an example) will be discussed in the next section.
The system-based relations between the budget
security and tax security are determined by the fact
that tax revenues are the main source of income for
all levels of the budget system. Taxes and dues as
the main source of budget revenues determine the
qualitative and quantitative parameters of constant
budgetary financing. One of the indicators of a high
level economic security is the stability of the tax
sector [6, p. 13].
For the discussed issues, it is necessary to
highlight existing problems of tax liability legal
regulation that contribute to the emergence of
threats and risks in formation of the revenue part of
budgets of the country’s budget system. The major
bundle of threats in the tax sector is tax offenses. In
current conditions, many countries classify tax offenses as one of the major threats to formation of
the state budget. For example, the Government of
Spain considers the dependence of state budget expenditures on revenues growth due to the fight
against tax fraud1.
Tax offenses are not a new social and legal
phenomenon in Russia, it is firmly “woven” into
the economy of the state. Activity or inactivity of
a taxpayer, insurance contribution payer, tax agent
and other entities for which the Tax Code of the
Russian Federation establishes liability determined
by the legislation as a tax offense is a direct threat
to tax security. However, it is not correct to limit
the threats to tax security only to the violation of
tax legislation by the above entities. The destructive approach often used by the state in tax system
is the reason of inefficient tax policy, imperfection
of tax administration, latency of tax offenses.
1

Aprobado el paquete de medidasen el ámbitotributario. Notas de prensa, 2 de diciembre de 2016. Available at:
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system functioning can cause serious deformations
of the country’s monetary system. It stands to reason that the events of the late 1990s served as a lesson pointing out the errors in placement of budget
funds in private banks. Y. A. Geyvandov who analyzed the improper performance of banking activities by credit institutions once wrote about the need
to introduce the concept of “legal regime of emergency in monetary sector” into the Russian legislation, and also suggested the development of methods and techniques to predict and regulate potential
emergency situations in monetary sector [2, p. 290].
In relation to the discussed issues, an important role is played by security of business finance because unfavorable financial consequences
expressed in low incomes and profits resulting from
financial risks reduce the solvency and stability of
the business entity and jeopardize financial interests
of enterprise owners.
Thus, building a mechanism for ensuring financial security drives the need to identify threats
and risks that emerge in functioning of the state
financial system. If threats are discussed as certain
factors hindering the security of financial system,
its stability, as well as the status of danger for the
fiscal system, banking system, and monetary circulation, one must proceed from the need for special
activities to ensure security and counteract threats.
Certainly, security status of the financial system
should be created, secured and maintained. While
the financial security of an individual enterprise is
provided by efforts of the enterprise itself, its manager and employees, the security status and stability
of the financial system on a nationwide scale is
provided by the state authorities.
As known, financial security is a part of economic security system, therefore the concept of “financial security threat” should be defined through
economic security threats.
The Russian Federation Economic Security
Strategy until 2030, approved by Presidential Decree
No. 208 of May 13, 20171, states that “the economic
security threat” is a combination of conditions and
factors that create a direct or indirect possibility of

inflicting damage to the national interests of the
Russian Federation in the economic area. It should
be noted that among the major threats to economic
security in the sector of finance there are highlighted such challenges as reinforcement of structural
imbalances in financial system; exposure of the
Russian Federation financial system to global risks,
as well as the vulnerability of information infrastructure of the financial and banking system; imbalance of the national budgetary system, etc. Consequently, the financial security threat should be
understood as certain conditions and factors that
impede security, stability of the financial system as
a whole, as well as stability of the fiscal system,
banking system, and monetary circulation.
The reasons that determine the nature of financial security are different. Threats can be external
and internal. While for a specific enterprise, depending on the scope of its activities, the external
threats are consequences of the state financial policy which directions are implemented within the
country, for the financial security of the state, the
external threats are linked to international policy
and international strategy. Internal threats are significant circumstances that have a decisive negative
impact on the financial status of a state or a specific
economic entity, often result from ill-conceived
decisions, miscalculations, risks, as well as offenses
and non-compliance with financial discipline.
Division of threats into internal and external
allows a clear systematization of the security mechanism and the use of appropriate and adequate security measures. While the internal factors that contribute to emergence and development of a whole
range of threats to the financial system are caused
by transformation processes in the country and the
state of public administration, the external threats
appear due to the growth of economic, financial
crises that are progressing all over the world.
Therefore, the priority task of ensuring financial
security should be minimization, elimination of internal negative factors, since the country’s stable
financial system is a guarantee of national security.
In the literature discussing this issue, the major
internal threats to financial security include insufficiently effective system of state financial control,

1
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lack of social focus of economies, decrease population solvency, low ability of financial system to
reproduction, inadequate financial and economic
policies focused on converting countries into the
“raw material appendage” for highly developed
countries. The key reasons for the emergence of
external threats to Russian financial security include unprecedented impact of domestic and external policies of the state on international economic
affairs and relations; loss of some Russia’s world
economic positions as a result of its displacement
from the global markets by foreign competitors,
counteraction to Russia’s equal participation in international trade, etc.
Threats to financial security arising in various
areas of functioning for financial resources and
funds can be short-term, long-term, predictable and
probabilistic. For example, the predictable threats
may include risk of inflation, price growth, etc.
Probabilistic threats presumably could include
financial offenses, as any illegal acts of subjects
(tax default, unauthorized use of public funds, etc.)
would definitely have adverse consequences on the
state financial system. At the same time, it is
necessary to take into account that subjects of
financial offenses are distinguished by their legal
status in the relations that arise in formation,
distribution and use of state and municipal funds.
Therefore, in certain cases, the sources of threats to
financial security can be the actions of officials
working for the state authorities and local
government who directly carry out financial
activities of the state and municipal entities.
It is important to note that threats are not stable, their variability is influenced by various factors. It dictates that both financial system security
threat identification format and legal mechanism to
provide its security need to adapt to the changed
conditions and current reality.

reduce potential corruption, irrational and unauthorized use of budget funds, legalization of illegal income and its off-shoring, and ensure the achievement of strategic and current goals of budget planning to the maximum.
Improvement of the state financial activity in
compliance with the evolving realities of economic
and social life led to the need for more active application of budgeting based on the project management method. Familiar mechanisms for establishment and use of the development budget did not
allow concentrating public financial resources on
the most significant priority areas, they did not give
the expected effect.
Government programs, federal and regional
target programs can become one of the key directions in transition to innovative socially-oriented
type of economic development of the country, a
new level of economic security, creating conditions
for improving the quality of life of Russian citizens.
They are capable of giving a multifaceted effect
and, along with the main goal, playing an important
role in addressing social problems providing additional jobs, increasing employment and improving
the welfare of the country population. Target financing programs can be taken as one of the important directions affecting economic growth as
well as development of such sectors of economic
activity as service, transport, communications,
trade, public catering, agriculture, construction and
other industries, thereby acting as a catalyst for social and economic development of the regions, and,
accordingly, the Russian Federation as a whole.
Economic effect of targeted programs is
achieved by attracting additional investments
through Public and Private Partnership (PPP)
mechanisms and economically attractive business
conditions. The estimated economic effect of targeted programs includes improved infrastructure of
a particular industry or region, improved domestic
demand, increased gross domestic product and improved country’s balance of payments.
The budgetary effect from implementation of
targeted programs is expressed in anticipated revenues to the budgets of the budgetary system of the
Russian Federation, including off-budget funds,

Budget and Legal Mechanisms
Ensuring Financial Security
An important direction in ensuring the economic (financial) security of the state is the use of
effective mechanisms and tools of budgetary expenditure which together with the effective control
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in the process and based on the results of implementation of measures provided by them, as well as
in saving the federal budget. Additional budget revenues are expected due to increase in tax revenues
from development and creation of new infrastructure facilities and additional development of business environment. Budgetary savings appear as a
result of increased efficiency of public investment
due to multiplier effect and attraction of private
investors as well as savings due to improved population employment and economic development of
the regions.
At the same time, it should be recognized that
the mechanism for implementing state, in particular
federal, target programs is far from perfect. Legal
regulation of this area of the state financial activity
is incomplete, and, in terms of coherence and compatibility with the current legislation, generally inconsistent.
Actually, the legislation, specifically the
Budget Code of the Russian Federation, contains
only most general provisions on the state programs
and subsidies, composing the basis for their financing. All the specific regulation, detailed issues of
financing and co-financing, including mechanisms
of Public and Private Partnerships (PPP), are delegate to the Ministries and Departments which are
coordinating and act as customers of the programs,
i. e. to the level of executive orders.
In accordance with the Budget Code of the
Russian Federation, the subjects of budget planning, i. e. the Ministries and Departments, develop
subsidizing and distribution rules with respect to
each type of subsidy. After passing the established
procedure of approval by the Russian Federation
Government, these subsidies are submitted for further review as part of the draft federal budget for
the next fiscal year and target period. This is the
way that legally establishes individual approach to
each of the granted subsidy. In practice, there can
be observed a wide variety of approaches, which
differ both in content and form.
The Budgetary Code of the Russian Federation
establishes that the rules for granting subsidy
should contain a number of mandatory provisions,
in particular subsidy target application, granting
and expenditure conditions, criteria for selecting

subsidized objects, subsidy distribution technique,
methodology for calculating the level of cofinancing from the federal budget, procedure for
assessment of subsidy efficiency, a list of subsidy
efficiency indicators, schedule and procedure for
reporting on execution of the subsidy terms, bases,
procedure and maximum scope of reduction and
redistribution of subsidies in the event of failure to
execute the granting terms.
The Budget Code of the Russian Federation also establishes that when determining the target application of subsidies provided for co-financing of
capital construction projects, the targeted (projectto-project) distribution of subsidies should be specified with indication of their sizes in respect to capital construction facilities which are impossible to
put into service or operation without these subsidies. At the same time, with respect to these capital
construction projects, the target distribution among
the capital construction projects (upper level investment projects) included in long-term (federal)
target programs should be approved by an act of the
federal executive body, i. e. a state customer of the
target program in agreement with the Ministry of
Economic Development of the Russian Federation.
Thus, the major practical issues of using budget subsidies are resolved at the departmental level.
There is a legislative gap, a broad dispositive field,
between the general and special regulation. This
gives rise to a number of intractable problems.
First of all, there are many provisions in the
current Russian legislation which preclude most
effective use of subsidies with the involvement of
extra-budgetary sources. Such provisions may include imperfect competitive bidding procedures,
insufficient flexibility of the current tax law, land
settlement, fee policy, outsourcing restrictions existing for government bodies and institutions, etc.
Secondly, absence of clearly established in the
law sufficient principles of cooperation with the
private investor on a true partnership basis, possible
benefits, guarantees and simplification of administrative procedures does not contribute to attracting
private investments and development of Public Private Partnership (PPP). It should not be overlooked
that subsidized are joint investment projects in the
priority areas of social and economic development,
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i. e. the state is primarily interested in implementation of such projects.
Third, the existing approach opens wide opportunities for subjectivism of civil servants, i. e.
contains preconditions for their corrupt practices.
It is clear, that each target program has its specific features, but this has to do with its essential
component. In terms of organization, administration
and, that is important, financing they are implemented based on one and the same pattern. Therefore, there is a need, and what is more important,
there is an opportunity, based on the existing practice, to select the most significant and typical provisions on target programs and to put them in the legislative form, “tighten” the executive bodies rulemaking over its principal positions up to the level
of the federal law. These may be one or two interlinked laws, for example, the federal target program
law and public private partnerships law. There is no
doubt that qualitative drafting of legal laws would
remove the contradictions contained in the current
legislation, potential interdepartmental problems
and problems between the levels of the Russian
budget system.
Another important problem of implementing
federal target programs is their overload by obviously excessive financial control from the government. Since subsidies have federal origin and are
partially or fully spent with participation of the RF
subjects and municipal entities the control over
them is assigned to numerous government financial
control bodies. The external control is exercised by
the Audit Chamber of the Russian Federation, regional and municipal control and accounting bodies. On the part of the executive authorities, financial aspects of federal target program implementation are controlled by the Federal Treasury and its
divisions in the subjects the Russian Federation,
financial control bodies of executive authorities of
the subjects of the Russian and municipal settlements. Besides, there is a constant current control
from the government body, i. e. the customer and
coordinator of the target program.
As a rule, the law allows and even orders the
state financial control authorities to go far beyond
the financial control and only. For example, the
Accounts Chamber of the Russian Federation

should audit the state programs of the Russian Federation (federal target programs) to assess the quality of their formation and implementation in terms
of compliance of the progress and results of their
implementation with specified requirements, validity and compliance with schedules for individual
work phases and information on the provided resources, and correlation of the results with the spent
federal resources. That is, all financial and economic activities of the target program participant are
under control. Similar authorities are to some extent
vested in other bodies of state financial control.
In the authors’ opinion, it is necessary to limit
the scope of activity of the state financial control
bodies to audit and verification of the state participants in target programs, to concentrate their efforts
on monitoring the qualitative and financially sound
preparation and estimation of investment projects,
objective and careful selection of contractors from
private entities, and their timely and complete execution of budget and monetary obligations.
Use of the target program approach to compilation and, especially, execution of the state budget,
as it implies a wide application of PPP mechanisms,
involvement of private businesses in addressing
priority tasks of social and economic development
of the country, potentially significantly reinforce
the levers of state influence on real economic processes through the most direct and effective, i. e.
financial, method. Government target programs are
able to provide a diversified synergy effect, giving
a push both to the development of industries and
regions. Together with that, in order to minimize
risks it is necessary to thoroughly study the key legal issues, update and, as necessary, evolve legal
basis for their development and implementation.
Legal Support for Public & Private Partnerships
with Involvement of Small and Medium-Sized
Businesses as the Condition to Build Social
Basis for the State Financial Security
Economic security of the state, among other
things, is ensured by the monolithic, structural and
essential integrity of the economy, the effective
level of interaction between its sectors, first of all,
public and private. To achieve this goal, under conditions of dominating public finances and property,
the development of public and private partnership
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is essential as it ensures the merging of public and
private resources to solve socially important tasks.
Public Private Partnerships (hereinafter referred to as PPP) is a fairly new topic for the Russian legislation. In the period of dominance of liberal economic ideas, it is not very important since
they imply a free play of market mechanisms where
the state is providing only socially-demanded regulation. Now, when the Russian economy is confidently moving toward classic state monopoly capitalism in combination with extensive social commitments, the PPP development can and should become an effective lever of economic and social development, diversification of the economy, enforcement and growth of primarily non-resource industries, growth of number, economic and social importance of middle-class, employment growth, expansion of the tax base, and from the political point
of view, enhancement the Russian society stability.
Generally, PPP key forms in the area of economy and public administration may include any
mutually beneficial forms of interaction between
the state and business, including state contracts,
lease relations, financial leasing, state-private enterprises, production-sharing contracts, concession
agreements.
We need to consider, in this particular case,
PPP from strictly economic point, among the basic
features of which you may be the following:
– The PPP parties are the state and private
business;
– PPP has a clear expressed public and social
orientation;
– Interaction of parties is fixed on the official
legal basis;
– Interaction of the parties has equal treatment
nature;
– In the process of implementation of PPPbased projects, resources and contributions of the
parties are consolidated;
– Financial risks and costs, as well as the
achieved results are distributed between the parties
in pre-determined proportions.
As a rule, PPP implies that it is not the state to
be engaged into business projects but, on the contrary, the state invites business to participate in socially significant projects.

Currently, the state is quite actively using PPP
mechanisms, though there is one feature. On this
basis, large-scale infrastructure and commodity investment projects are being implemented with participation of large private partners. Such projects
are unique in nature and, as a rule, a special legislative base is created for them. To ensure a common
legal background, the law of concessions and production sharing agreements are used, the peculiarity
of which is their temporary nature, reservation of
property right by the state without involving public
finances, which is only one of PPP forms that is not
suitable for active participation of small and midsize business.
At the same time, in the area of public finance,
a transition mainly to the program target method of
federal funds expenditure is declared. Socially focused federal and regional target programs are being developed and introduced in different industries, which, on the contrary, anticipate a wide attraction of private investments to implement relatively small investment projects, with the government investment share being, as a rule, 20–40 % of
total costs.
It should be noted that due to the budget restrictions at present time in the Russian Federation
there is no opportunity of financing the whole of
the essential public infrastructure required to exercise the powers of the Russian Federation, the subjects of the Russian Federation and municipal settlements in relevant areas of activity using exclusively budget funds.
Meanwhile, small and medium enterprises
have a sufficient potential to address serious problems. Let us recall that a small enterprise can use
up to 100 employees and draw funds with revenues up to 400 million rubles per year, while a
medium enterprise, correspondingly, up to
250 employees and up to 1 billion rubles. These
are sufficient funds to create capital construction
projects in the area of public housing, consumer
infrastructure, entertainment industry (show business) and many others.
Financing of similar projects through state target programs goes by means of allocation of budget
subsidies. General provision on subsidies, as was
mentioned above, are contained in the Budget Code
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of the Russian Federation, but the statutory regulation of all specific practical topics attractive for a
private partner, is delegated to the level of RF government, and even more specific, to the level of
ministries and departments, i. e. government customers and coordinators of target programs. This
originates a wide variety of approaches to determining the forms of implementation and the mechanisms of public-private partnership at the level of
drafting, conclusion and execution of agreements
on investment projects. The uncertainty of “rules of
the game” is not conducive to sufficient attraction
of private investments for socially important purposes. So far, the current legislation is lacking sufficient legal conditions for investment in long-term
projects to improve accessibility and enhance the
quality of public services on risk-sharing basis and
attracting private investments and expertise, i. e. to
PPP projects.
There comes only one conclusion. If we want
to seriously engage small and medium-sized investor in addressing socially significant economic
problems, we need to enact adequate legislation
capable of rousing the interest of such an investor.
Federal Law on PPP adopted in 2015 has become
an important step forward, though has not resolved
all the existing practical problems.
In the absence of effective and sufficient regulation of PPP contractual tools at federal level,
some constituent entities (objects) of the Russian
Federation started to develop and adopt regional
laws on public-private partnership. To date, regional PPP laws have been adopted in more than 60 regions of the Russian Federation. Mainly, the purpose of developing such regional laws is to create a
legal tool that would become an alternative to concession agreements. Analysis of regional legislation
in the field of public-private partnership allows us
to distinguish two main groups of regional laws.
Part of the laws contain sufficiently detailed regulation of PPP issues and in many respects have similar provisions with the civil law of St. Petersburg
on PPPs1, include detailed description of PPP
forms, including forms of public partner participation, partners’ rights guarantees and a number of

other key provisions. Most of regional laws contain
a framework regulation of PPP relations, include
only general provisions, often composed of several
articles, and are in fact declarative documents.
Analysis of legislative acts of the Russian Federation and RF subjects, as well as Russian established practices of PPP projects implementation
showed that at present there is no possibility of implementing PPP projects through cooperation forms
used in the global practice. Norms of the Russian
legislation imply use of limited number of models
predominantly within the framework of concession
agreements. It significantly limits the abilities of
investor to attract loan-based funds.
One of the key problems of regional legislation
about PPPs is the existence of risks of contradiction
between the abovementioned laws and, therefore,
specific provisions of PPP project agreements implemented in accordance with such laws, and imperative norms of federal legislation.
It is important to note that these risks are objective, caused by lack of proper regulation of relationship in PPP at the federal level and in general do not depend on the quality of preparation of
the laws for constituent entities of the Russian
Federation.
In international practice, legal regulation of
PPP, legislative provision of the conditions for its
functioning in different countries is sufficiently
flexible and based on consideration of the national
law features. The majority of economically developed countries where the PPP mechanisms are
widely and actively used do not have a specific law
on public-private partnerships. Meanwhile, the
adoption of special legislative act on PPP in Russia
was a step in the right direction since it allows solving a variety of strategically important problems,
among which is ensuring consensus of opinions and
the unity of views between the state, business and
society on the way to develop the institution of PPP
in Russia.
Overall understanding of the signs and key
characteristics of this tool of modernization of the
Russian economy will make it possible to use public-private partnership on a par with other mechanisms of attracting private investments in the economy by eliminating legislative restrictions and reducing the risks and costs.

1

St. Petersburg Law No. 627-100 “On Participation of St. Petersburg in Public-Private Partnerships” of December 25, 2006.
Bulletin of Saint Petersburg City Administration. 2007. No. 1.
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It is also necessary to stimulate the congruence
of the approaches existing in public authorities to
understanding the specific role of the state in the
modern economy and the need to determine the list
of public powers and tasks for implementation of
which the state is ready to engage private entities,
and also to designate the range of issues under the
jurisdiction of each level of government as well as
assess the degree of control and responsibility of to
the state in those functions that are transferred to
execution by private business.
The process of detailed comprehension of public-private partnership will help to better understand
the role and place of PPP in today’s current sharing
between the public and private economic sectors
from total state regulation and monopoly execution
by public entities of the entire spectrum of socially
significant services and government powers to their
complete transfer to private business structures.
At the same time, it is obvious that the successful establishment of PPP principles is determined by a whole system of interrelated legal
norms from different branches of legislation, i. e.
budget, tax, administrative, land, corporate, antimonopoly, labor, and civil law tools, i. e. agreements of lease, sale, service, loan, assignment of
rights. Therefore, the coherence of the entire system
of legal regulation of public-private partnership is
crucial.
It should be pointed out that in any case the
legislation assumes only a competitive procedure
for concluding PPP agreements. At the same time,
since a private partner already passes through a
competitive selection of investment projects it is
expedient to withdraw agreements within the
framework of public-private partnership from the
scope of general laws on competitive procurement
and the competitive procedure for obtaining land,
etc. Moreover, they are focused on solving socially
significant tasks. The effect of federal laws governing the placement of orders for supply of goods,
performance of work, rendering services for state
and municipal needs, should not apply to relations
related to the conclusion and implementation of
agreements on PPP. Accordingly, PPP agreements
in the form of concession agreements should also

be withdrawn from their operation due to the fact
that a separate competitive procedure for concluding them is established for concession agreements.
For non-concession PPP forms, separate procedures
for concluding a PPP agreement at each level of the
budget system should be established.
It is also necessary to make changes in the
Land Code of the Russian Federation1 in terms of
establishing the possibility of granting a land being
a state-owned or municipal-owned property on
which the object of PPP agreement is located or
which is necessary for the fulfillment of obligations by the investor under the PPP agreement in
the course of a common bidding for implementation of PPP agreement. We believe that the provision of land for the activities under PPP agreements should go without any bidding process (tenders, auctions), and without the prior approval of
the object (facility) placement, since PPP agreement is already concluded based on the results of
competitive procedures.
In addition, to adequately use the PPP mechanisms, changes should be made in the Tax Code the
Russian Federation. For instance, the tax regulations envisaged for concessionary agreements shall
cover all types of PPP. Besides, the issues of accounting the activities subject to tax under PPP
agreement, determining the initial cost of property
obtained as the object of PPP agreement, deprecation cost, procedure of taxing the activities under
PPP agreement, should be revised.
Private business owners also need the state
support in the field of credit relations. At this moment of time, on the part of the Central Bank of the
Russian Federation, there is excessively harsh and
disproportionate to risks regulation towards lending small and mid-size businesses by commercial
banks disregarding the real economic situation,
i. e. absence or insufficiency of pledge or bank
accounts etc. It would be reasonable to provide
some mechanisms which would allow the banks to
loosen requirements to a loaner, i. e. the participant

1

Land Code of the Russian Federation No. 136-FZ of October 25, 2001. Collection of Legislative Acts of the Russian Federation. 2001. No. 44. Art. 4147.
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of investment projects within PPP, as well as specific guarantees or tri-lateral contracts including the
state, bank and investor.
The question of guarantees is one of the key
issues of interest for the potential investors. However, the budgetary provisions of the Civil Code of
the Russian Federation alone are apparently not
sufficient here. Important is the stability of compliance with the terms of agreement, confidence that
there wouldn’t be any actions from the state which
aggravate the position of private partner and deprive him of what he has the right to expect when
concluding the PPP agreement. Certainly, as a general rule, a private partner must have the right to
compensation for damages in the amount of actual
damage and lost profit including the amount of income not received, incurred as a result of illegal
actions (inaction) of the state bodies, local authorities or officials of these authorities, in terms of fulfilling obligations of a public partner under PPP
agreement.
It would also be advisable to amend a number
of regulatory legal acts of the Government of the
Russian Federation, including the reason to establish the possibility of obtaining the Russian Federation state guarantees when implementing PPP
agreements.
At the same time, in our opinion, in certain
cases, a PPP agreement should provide possibility
to transfer ownership rights for the object under
PPP agreement from one party to the other. This
will require changes and amendments to the legislation on privatization but such that would not lead to
the loss of budget revenues and corruption-type
abuses.
If the state succeeds in creating stable and understandable conditions for involving medium and
small businesses in active solving social and economic problems, providing a comfortable business
environment and guarantees against arbitrary actions, this can radically change the image of the
country, help overcome the resource-based dominant in the economy, significantly raise the social
standard of living, radically improve the economic
security of the country. Moreover, it is no less important that a real public-private partnership involving small and medium-sized businesses can stir up

the energy of millions of economically active people, entrepreneurs who want and can make a better
life and their country is richer and stronger.
In the context of the issues being considered,
we need to identify the problems of legal regulation
improvement for project financing.
In Russian legislation, the term “project financing” is not used. Nevertheless, the project financing is, although one of the new, but already
widely spread forms of investments management in
projects of real economy sector both in industrially
developed and developing countries.
The necessity to develop a legal regulatory
base of project financing for practical application of
this form of financing is currently obvious in Russia. This is promoted, at least, by two factors.
On the one hand, the economic situation in the
country does not inspire optimism. According to the
forecasts of state economic departments and outside
experts, the Russian economy is anticipating slow
down for a fairly long period of time. This suggests
that the stake only on the large state-owned, semipublic and private corporations does not ensure any
desired result. These enterprises are narrow focused,
slow-responding, substantially dependent on the
world financial situation and political risks. Besides,
as the experience shows, significant part of the owners and top-managers of the large corporations are
going to bequeath their children not their business
but only the money received from the business allocated on off-shore bank accounts. Thus, they do not
have an incentive to invest in non-core assets, even
though they would be socially significant.
On the other hand, expenditure of budget
funds for the purpose of development of various
social priority economic sectors is more and more
dressed in the form of state (federal and regional)
target programs that imply attracting the bigger part
of invested funds from off-budget sources. Since
the investment projects intended to be implemented
under these programs require a relatively small
amount of funds, and a moderate profit is expected
at the output, they are not of any interest to the
large-scale companies. The main role here is given
to medium-sized and small companies which have
limited capacity in terms of loan assets and demonstration of strong cash flows. Therefore, they need
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special, more favorable credit conditions in commercial banks.
The actual need for structural reconstruction of
the Russian economy and fundamental modernization of its technical base will inevitably lead to
emergence of such forms of the financing the investment projects as project financing. This is perfectly understood in the banking environment,
therefore, many of the Russian commercial banks
have created project finance departments in their
structure.
Among the existing definitions of project financing, in this case we mean the most suitable for
small and medium-sized businesses target loans to a
borrower for the implementation of an investment
project without recourse or with a partial recourse
of the lender to the borrower, where money flows
generated by the project are used as collateral for
repayment of borrowed funds.
The specific nature of this type of investment
is that the assessment of costs and revenues is carried out taking into account the distribution of risk
between the project participants.
In the world practice there are several types of
project financing.
Financing with full recourse to the borrower is
usually applied to the financing of small-scale, lowprofit projects. In this case, the borrower assumes
all the risks associated with implementation of the
project.
Financing without recourse to the borrower
implies that all risks associated with the project are
incurred by the lender. These projects are the most
profitable and attractive for investments, resulting
in competitive products.
For financing with limited recourse to the borrower, all participants share the risks generated by
the project, therefore, everyone is interested in successful results of the project at all phases of its implementation. This is the most common form of
financing.
If we talk about the project financing from the
point of view of commercial banks, then credit operations within the project financing for them are
characterized by an increased risk. The case is that
in the classical pattern of the projected financing a
bank issues a loan to a borrower without recourse
(non-recourse loan) to the latter. The only source of
remuneration for the bank is the income received
from implementation of the investment project.

In return of the risk taking the commercial bank
gets the right to receive a higher interest. Naturally,
it is profitable for the bank to take high risk only in
that case if the investment project promises a very
high profit, which is possible, for example, in power generation, extractive industries (mining), primary processing of raw materials where large companies operate. In fact, the production of consumer
goods, science-intensive industries, part of machinery, pharmaceuticals, construction and service are
outside the project financing.
In the world practice, there prevail schemes of
project financing with a limited recourse of a bank
to a borrower. Under Russian conditions, the banks
prefer to apply financing patterns with a full recourse of a bank to a borrower. Although the latter
is often referred only to the category of project financing, in fact, it is a question of traditional bank
crediting of investment projects, when the borrower’s payment obligation include not only, and
sometimes not so much, the quality of the project
but also the borrower’s cash income from his general economic activities, assets and various kinds of
guarantees and sureties.
Large companies do not need project financing. They have sufficient collateral and they prefer
traditional forms of bank lending, which are easier
and cheaper. But an overwhelming number of small
and medium-sized enterprises which are capable of
implementing serious and necessary investment
projects do not have the necessary collateral and
cash flow.
Of course, project financing is generally characterized by increased risks for the lending bank
and has an external resemblance to venture financing. However, these financing mechanisms are fundamentally different. Venture financing is provided
from venture capital funds, which are specially created to finance projects with high and very high
risks. As a rule, these are projects related to the development of new technologies and new products.
Accordingly, in venture financing, risks of scientific and technical nature and commercial (market)
risks prevail.
Project financing affects in most cases well
known technologies and is oriented to the production of traditional goods and services, where design,
production and operational risks prevail, such as
delay in commissioning the facility, exceeding construction estimates, low quality of equipment and
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construction work, elevated raw material prices and
other elements of production costs; unqualified
management of the facility at the phase of operation
and maintenance. Thus, the implementation of projects with project financing is more predictable than
the implementation of innovative projects.
Given the increased risks, in estimation of the
project banks proceed from the principle of a worstcase forecast. When analysing the safety margin of
the project, the least favorable scenario is laid in the
calculations. At the same time, banks compensate
for the increased risk by increasing the margin rate.
The main guarantees for banks are the company’s
contracts, licenses and exclusive rights to use and
develop valuable assets or technology and manufacture competitive products. The main protection
of the loan is, as a rule, clearly and explicitly prescribed sale contracts for the product range or services produced under the project, as well as, naturally, all assets, including equipment and real estate
purchased both for borrowed and proprietary funds
of the borrower.
Project financing, as a rule, is not carried out in
full, a big financial lever is used. The ratio between
own and borrowed funds varies depending on the
industry from 20/80 to 40/60 percent. Involving borrower’s funds is an additional guarantee of seriousness in his intentions, which is higher than in the
case of implementation of the investment project,
primarily at the expense of borrowed funds.
As it has already been mentioned, the development of investment process on the basis of project financing requires a sound legislative and regulatory framework, developed market infrastructure,
as well as target measures from the government to
stimulate and support investments in the form of
project financing.
When determining the directions for improving the legislative base, it must be borne in mind
that the object of project financing is documentation related to the investment project, namely the
technical and economic justification of investments
in the project and business plan, contracts or draft
contracts for the supply of machinery and equipment, sub-contracting, the supply of a future design
product, product sales, permits, licenses and approvals of government agencies and others. That is,
the borrower has a certain set of rights, which
themselves have a very specific value.

To make project financing really workable, it
is necessary to introduce a number of new concepts
and tools into the existing civil and related legislation, first of all in the field of pledge [4]. It is necessary to legislatively establish new types of pledges, such as pledge under contract, pledge of the future real estate object, future rights. In parallel, it is
advisable to provide for appropriate mechanisms
for assignment of rights and obligations under contract, in particular, assignment of rights to future
revenue, cash flow, created assets.
It is equally important to change existing or establish special terms for lending by commercial
banks to investment projects. What is meant here
are the requirements set by the Central Bank of the
Russian Federation for the formation of reserves in
accordance with a certain group of risks. Under the
current Regulations of the Central Bank, all investment projects on the terms of project financing
without exception belong to the fifth group, i. e.
they require the bank to create 100 % reserves for
the loans issued. This can afford only very large
banks. Even medium-sized and quite stable credit
institutions having the means for proper lending are
not able to create such provisions without detriment
to their own economy. It would be reasonable to
find an opportunity to adhere investment projects
that are not secured by a collateral to the first or
second risk category, subject to the established special rules and conditions.
In order to reveal the internal reserves of economic growth, in these areas, the state should make
vigorous efforts especially in terms of implementing federal target programs. The participation of
medium and small businesses in these programs
directly depends on the formation of new legislation in the field of public-private partnership and
project financing.
Certainly, addressing the issues under consideration, as well as other key issues in development
of small and medium-sized businesses has a pronounced political coloring. If we want as many
citizens as possible be completely or to a significant extent financially dependent on the state
(i. e. work, salary, pensions, various types of social benefits) then we do not need any mass economic activity of the population, moreover, it will
only hinder, impede the state economic management.
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But the requirements to the state from the society will be consistent with the social obligations
assumed by the state. If we want to develop a diversified economy that is more resilient to crises, support an economically independent population,
weaken the position of social parasitism, then we
must find the solution to the most significant problems of small and medium-sized enterprises as
quickly as possible using both means available to
the state, i. e. the regulatory control of a favorable
investment climate and direct participation in implementation of investment projects. However, we
cannot go without the latter in the existing economic situation.

cial stability, the balance of the budget system, the
improvement of intergovernmental fiscal relations,
the reduction of inflation, etc. are defined as the
most important factors of economic security.
Protection of the financial interests of the state
necessitates the formation of institutions and mechanisms for protecting the financial system, monetary circulation, national currency within the reasonable combination of public and private interests.
Building a legal system for ensuring financial security in this way will solve two main tasks: first, to
minimize real (internal) threats to security; and second, to promote the use of multi-variant conceptual
approaches to the construction of individual financial security institutions conditioned by the complex economic nature of financial relations.
Proceeding from the previously established
provisions, we shall determine that counteraction to
threats, security and stability of the financial system
is achieved by the actions of authorized entities
which generally implement the national security
policy.
The legal mechanism for the implementation
and protection of interests in the system of ensuring financial security is determined by the state,
which levels out the imbalance of public and private interests arising in the area of finance, creating a condition of security and “no danger” for
financial resources, where, in priority are the
state’s monetary funds, being, in fact, the financial
basis of the state functioning as a whole. The important role in the mechanism of financial security, as already noted, is assigned to public authorities, which, by virtue of their competence, exercise
the functions of the state in this area and carry out
specific actions to protect the financial interests of
the country.
In accordance with the current legislation, various bodies that directly carry out financial activities or support them are vested with financial security functions. Russia is not the only country where
functions of financial security are distributed among
different bodies. For example, in the structure of
state bodies of Japan there is also no institution that
directly deals with financial security problems,
although the main role in their consideration, analysis and decision making belongs to the divisions

Some Issues of Improving Public Administration
of the Financial Security System
The above analysis of some issues revealing
contradictions in the state administration system for
the public finance sector has shown vulnerability
and exposure of the country’s financial system to
risks.
In modern conditions, the problems of financial security are of paramount importance for many
countries in the system of national and supranational priorities. The importance of these issues determines the system of international cooperation for
the purposes of ensuring global financial stability
through the Financial Stability Board (FSB), which
currently comprises 24 countries (states). Among
the main tasks of FSB are improving the stability of
international financial markets; stimulation of international standards implementation; identification
of vulnerabilities in the financial system; facilitating cooperation and information exchange among
regulators responsible for ensuring financial stability [3]. The SPS countries, addressing the above
problems in the framework of international cooperation determine the appropriate benchmarks and
allocate their bodies with special powers enshrined
in national legislation.
In accordance with the Decree of the President
of the Russian Federation No. 683 of December 31,
2015 “On the National Security Strategy of the
Russian Federation”, the stability of functioning
and development of financial system, improving its
security, currency regulation and control, accumulation of financial reserves, maintaining the finan182
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of the Ministry of Finance1. It should be noted
that in many countries the functions of financial
security are entrusted to the Ministries of Finance
and Central Banks. However, in individual countries, specially established divisions operate in the
structure of the Ministry of Finance, which main
task is to ensure financial stability. For example,
the Charter of Budget Responsibility2, of the Ministry of Economics and Finance of the United Kingdom provides independent assessments of public
finances and the economy; has direct control over
forecasts; makes all the key assessments underlying
the official forecasts. In addition, the Charter has
full access to the necessary data and analysis, which
is available to the UK Treasury.
The work of the Committee on Financial Stability in the Federal Ministry of Finance of Germany, created in January 2013 on the basis of Section
2 of the Financial Stability Law (Finanzstabilitätsgesetz)3, deserves attention. The Committee
meets on a quarterly basis and its main tasks are to
study issues related to financial stability in Germany, identify potential risks, warn about problems
and give recommendations for risk prevention. This
work is based on an analysis conducted by
Deutsche Bundesbank.
In the opinion of the authors, the mere fact of
dispersing the function of ensuring financial security among various bodies is not in itself a problem
of ensuring security and applying appropriate
measures. However, domestic law enforcement
practice convinces us of the need to implement the
function of ensuring financial security by a specific
specially created body of state power.
In addition, it is necessary to state that the existing key problems of ensuring the state of security
and stability of the country’s financial system are

related to imperfection of Russian legislation in the
area of ensuring financial security. By now, there is
no systematization of legislation in the area of financial security ensuring that modern goals and
directions of state administration can be identified
in the field under investigation. We believe that the
legal mechanism for ensuring financial security
should be enshrined in a separate federal law aimed
at achieving integrated regulation of financial security issues. After all, today there are such acting
federal laws as: “On Road Safety”; “On the Security of Critical Information Infrastructure of the Russian Federation”; “On the Security of Fuel and Energy Complex Facilities”; “On Fire Safety”; “On
the Safety of Hydraulic Structures”; “On Transport
Security”; “On Radiation Safety of the Population”,
etc. The fundamental federal law “On Security”
establishes general guidelines for ensuring security
while a clearly established mechanism for ensuring
financial security is needed now.
Ensuring financial security of the state, as a
specific activity of the state, is carried out through a
number of legal means, on the one hand, limiting
the behavior of individual or collective entities of
financial law in formation, distribution and use of
financial resources, and on the other hand, aimed at
preventing harmful effects on the country’s financial system by various kinds of threats, including
criminal ones. Important place in this area is given
to procedural and legal means. Currently, legal
means to ensure financial security are enshrined in
the norms of various branches of law. Consequently, the expected effect from implementation of financial security measures directly depends on the
quality of legal means and specific actions applied
by authorized bodies. The list of these actions is
stipulated in Article 3 of Federal Law “On Security”. Such actions as identification, analysis and assessment of security threats are applicable in the
financial sphere and are implemented in the financial control process.
Financial control is a specific activity of authorized subjects of the supervised legal relations to
control, verify the legal validity of financial transactions, an activity that is important for the safe

1

Official website of the Ministry of Finance of Japan: Available at: http://www.mof.go.jp/english
2
The Charter for Budget Responsibility. Available at: http://obr.
uk/docs/dlm_uploads/charter_for_budget_responsibility_autum
n_2016_update_final_for_laying_web. (accessed 10.01.2018).
3
Financial Stability Law – FinStabG. Gesetzzur Überwachung
der Finanzstabilität (Finanzstabilitätsgesetz – FinStabG) Р. 11.
Available at: https://www.bundesbank.de/Redaktion/DE/Downloads/Bundesbank/Aufgaben_und_Organisation/gesetz_ueberw
achung_finanzstabilitaet.pdf?__blob=publicationFile (accessed
12.01.2018).
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functioning of the process of formation and use of
funds from the budgets of all levels. State financial
control plays an important role in providing financial security. The state financial control in the Russian Federation is focused on implementation of
measures aimed at ensuring the completeness of
funds supply to the federal budget, the budgets of
the constituent entities of the Russian Federation,
municipalities, the budgets of state extra-budgetary
funds, the legal validity and correctness of their
expenditure, security and improved efficiency of
the state property application, prevention of financial violations in the state and non-state sectors of
the economy and the provision of economic safety
of the Russian Federation. Thus, the state financial
control covers a wide range of supervisory relationships that arise in accumulation of funds in the state
(municipal) treasury and in the budgets of state extra-budgetary funds, their distribution and effective use. It is important to note that the system of
financial control of the state should cover, and covers, the management of both public funds and
also legal entities and individuals. Therefore, the
efficiency of financial security is provided by tax
control, customs and currency control, banking
and insurance supervision. Consequently, state
financial control is the most important factor in
ensuring financial security.
Building a financial security system implies
both the effective functioning of the financial system of the country itself and also ensuring safe
functioning of its links by implementation of a
power-enforcement mechanism. Among the discussed issues, prosecution for violation of financial
legislation occupies a special place. The important
role of legal responsibility as a means of counteracting offenses in the field of finance has been evident for many years. Nevertheless, a huge number
of literature on the application of sanctions to violators of financial legislation, law enforcement practice clearly show that at present the issue of the
need for an effective mechanism for the application
of legal responsibility remains in the focus. This is
primarily due to the fact that rapidly developing
public relations in the sphere of public financial
management are prompting to refine and revise the
basic approaches to identifying related terminologi-

cal and content problems, to identify clearly established criteria of applying responsibility in public
finance. In the context of the discussed issues, attention should also be paid to the lack of individual
responsibility of public officials, which creates the
conditions for vulnerability of the financial system.
Conclusions
The analysis confirms that the issues of financial security are now taking the center stage, becoming the core of the state’s financial policy, so
the issues of ensuring financial security claim a priority attention in the national security system.
A particular attention should be given to the security of budgetary system, which is explained by the
importance of the budget as a tool of public administration. It is the budget that provides the state with
the basic financial resources necessary for the state
to fulfill the functions and tasks assigned to it.
First of all, the stability of the financial system, the demanded and sufficient volume of tax
revenues and the balance of inter-budget relations
depend on the quality of public administration in
ensuring financial security. The mechanism for ensuring financial security necessitates the development of an algorithm for revealing threats and risks,
identifying them, and it should be enshrined in domestic legislation. Legal realia have outlined the
urgent need to improve and systemize legislation in
the field of financial security.
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Introduction: cumulative voting is mostly associated with the legislation on joint-stock companies. Initially, cumulative voting appeared in our law for electing some management bodies in
joint-stock companies. However, the scope of its application has currently expanded. It is used for
the formation of certain bodies of limited liability companies and also to govern the meeting of
creditors in insolvency. Meanwhile, the bulk of studies on cumulative voting (which are actually
not that big in number) still focus on the problems of such voting in joint-stock companies. The use
of cumulative voting in other organizational structures requires a more thorough approach and
broader view of this institution. Methods: general scientific methods (dialectic, analysis and synthesis, abstraction and concretization) and specific scientific ones (comparative legal, technical
legal, legal dogmatic). Results: the article analyzes the history of the institution, the purpose of
cumulative voting, the main problems associated with using this type of voting.
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Введение: кумулятивное голосование в основном связывают с законодательством
об акционерных обществах. Действительно, изначально кумулятивное голосование в
нашем праве появилось именно для случаев избрания некоторых органов управления в
акционерных обществах. Однако в настоящее время ареал использования этого института расширился. Его используют для формирования некоторых органов общества с ограниченной ответственностью, а также для организации управления собранием кредиторов при несостоятельности. Тем не менее основная масса исследований,
посвященных проблемам кумулятивного голосования (которых, кстати, не так много),
по-прежнему акцентирует внимание на проблемах такого голосования в акционерных
обществах. Использование кумулятивного голосования в иных организационных структурах требует более основательного и широкого взгляда на институт кумулятивного
голосования. Методы: общенаучные (диалектика, анализ и синтез, абстрагирование и
конкретизация) и частнонаучные (сравнительно-правовой, технико-юридический, юридико-догматический) методы. Результаты: анализируется история появления этого
института, цели кумулятивного голосования, основные проблемы использования такого вида голосования.
Ключевые слова: кумулятивное голосование; корпорация; совет директоров;акционерное общество;
общество с ограниченной ответственностью; банкротство; управление в корпорации;
корпоративное управление; собрание кредиторов; бюллетень для голосования

Any constant or at least long-lasting collective
human activity requires some organization.

made by every single member, including the absent
ones). This model faces no issue of minori-

One of such organizational forms in private
(horizontal) relationships is the joint decision

ty/majority (submission of minority to the majority2). In this case, either all members find a consen-

making of all collective members at a certain point
of time. The subjects of such decisions are: the

sual solution (general consent) for the issue, or the
decisions necessary for maintaining collective ac-

establishment of goals and tasks for collective activities; the election of persons empowered to

tivities are not made at all3. The modus operandi
here is the legal provision of an obligatory third

manage and represent the collective in outer relationships and so on. In the process of making such

party arbitration, which shall make a compulsory
decision for all parties4.

decisions, the will of every collective member is
revealed, while the joint will of all members is

The second one: the decision is made by the
majority of votes. The decision is compulsory for

being formed.

all collective members, including those who voted

Generally, it is possible to distinguish two
basic models of decision-making in a collective.

1

against the decision (minority) but failed to receive
major support.

The first one: consensual decision-making
(with general consent), i. e. the decision can only be
2

In such a model, participation (in the form of voting) is
carried out most often on the principle: “one member of the
collective – one vote” (or a general vote). Theoretically, one
can imagine another approach (voting by shares, etc.), but
from the practical point of view, due to the absence of the
majority and minority problem, any variations here do not
make much sense.
3
For example, in accordance with Art. 246 of the Civil Code of
the Russian Federation, disposal of property in common ownership is carried out by agreement of all its participants.
4
Art. 247 of the Civil Code of the Russian Federation, indicating the possibility of establishing by the court the order of possession and use of property in common ownership.

made by all the collective members participating in
the decision-making process (a stricter variant of
this model presumes that the decision should be

1

Theoretically, there is one more model for managing collective activity: when decisions for members of a collective are
taken by a third person – not a member of the collective and
not a person who was previously authorized by this collective
to exercise managerial functions. We do not consider this model in this paper.
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management of cooperatives (one cooperative
member equals one vote)”6.
Herewith, management in other cooperatives
(if the related legal regulation does not mention the
word “democracy” or derived terminology) should
also be treated as democratic provided that the decision-making process includes the principle “one
member equals one vote”.
The grounds for this are the international documents, i. e. the Recommendations of International
Labor Organization of July 20, 2002 No. 193 “On
Promotion of Cooperatives”. This document 7 provides extracts from the Statement on the Cooperative Identity, adopted in 1995 at the General Assembly of the International Cooperative Alliance8),
which state in the section “Democratic member
control” the following: “cooperatives are democratic organizations controlled by their members, who
actively participate in setting their policies and
making decisions… In primary cooperatives, members have equal voting rights (one member – one
vote), and cooperatives at other levels are also organized in a democratic manner” [26]9. It is important to mention that certain authors recognized
such voting as highly effective for the consideration
of minority interests [4, p. 13]10;

In this model, the decision can only be made if
the minimum of votes (calculated from general
number of collective members present at the meeting or from a certain number of present members
(special quorum)1), established in the law or the
corporation charter, are given “for” the decision.
Most often, in order to make a decision in this
case, the simple majority of votes is sufficient (over
50% of all collective members or of those present at
the meeting). However, the law, the corporation
charter or the collective decision may require a
larger percentage of votes (two thirds, three quarters, etc.)2.
Thus, the second model is very variable and
the number of variants depends on the combination
of three factors (elements): private, proprietary and
public. Here we can outline following variants:
– the amount of capabilities of every member
is equal, irrespective of proprietary and other contributions, other factors, while the voting is performed in accordance with the formula: “one collective member equals one vote”3. This voting is
also called “capitation” in literature [4, p. 13]4; besides, it has one more “identifier”: in regard to cooperatives5 it is also called democratic voting. For
example, here goes the provision of art. 2 of Federal Law of December 8, 1995 No. 193-FZ “On Agricultural Cooperation” in relation to the principles of
creation and operation of an agricultural cooperative: “a cooperative is created and managed on the
basis of the following principles: …democratic

6

Previously, democracy in the management of cooperatives
was repeatedly mentioned in the USSR Law of May 26, 1988,
No. 8998-XI “On Cooperation in the USSR” (for example, in
Article 10, which states that the activities of the cooperative are
based on the principles of direct participation of cooperative
members in the management of its activities on the basis of
cooperative democracy or in Article 14, which states that the
management of the cooperative is carried out on the basis of
broad democracy, etc.).
7
It should be noted that it often speaks of democracy as a
“cooperative value”, of control “on the basis of democratic
principles”.
8
Available at: https://ica.coop/.
9
“Co-operatives are democratic organizations controlled by their
members, who actively participate in setting their policies and
making decisions. Men and women serving as elected representatives are accountable to the membership. In primary cooperatives members have equal voting rights (one member, one
vote) and co-operatives at other levels are also organized in a
democratic manner” (Available at: https://ica.coop/en/whats-coop/co-operative-identity-values-principles (accessed 1.02.2018).
10
We shall give such an argument of M. Guilcher (although
expressed in the article of the 1920s on Chinese joint stock law,
but clearly referring to the subject of our attention as a whole):
“The general vote of those present is more rational than voting
by the number of shares held, since it provides perfect protection of holders of a small number of shares from possible abuses of the founders and their minions” ([4, p. 13]). If we discard
some specifics, it is clear that it is in the general vote that the
author sees the most optimal solution to the problems of minority and majority relations (however, without special comments
on this matter).

1

Examples of such quorums are cases of approval of transactions with conflicts of interest (transactions in which there is an
interest), when voting is carried out only by non-interested
persons (see, for example, Article 83 of the Federal Law of
December 26, 1995, No. 208-FZ “On Joint Stock Companies”
(hereinafter – the Law on Joint stock companies)).
2
Such a majority in the scientific literature is called “qualified”.
3
The difference with the first model here is that the decision
is considered accepted if it has collected the minimum number of votes required by the law and/or participants to make a
decision.
4
For example, see: Guilcher M. Essays on Chinese joint-stock
law. News of the Faculty of Law. Vol. One. High school in
Harbin. Harbin, Printing house of the Chinese Eastern Railway,
1925. P. 13.
5
It is in the legislation on cooperatives where it often appears:
production cooperatives (Article 106.4 of the Russian Civil
Code and Article 8 of the Federal Law of May 8, 1996 No. 41FZ “On Production Cooperatives”), agricultural (Article 2 of
the Federal Law of December 8, 1995, No. 193-FZ “On Agricultural Cooperation”), housing saving (Article 34 of the Federal Law of December 30, 2004, No. 215-FZ “On Housing
Saving Cooperatives”), credit (Article 13 of the Federal Law of
July 18, 2009 No. 190-FZ “On Credit Cooperation”).
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– a collective member has more (or fewer)
votes than he might have had on the basis of his

of the two conditional groups of corporate members
(majority and minority) may participate in the for-

proprietary contribution (share) by virtue of the express reference by the law. In order to illustrate this

mation of collegial corporate bodies according to its
corporate power, thus this is a special form of pro-

variant, we can give an example with a so-called
“golden share”1;

portional representation.
This voting can be called disproportional be-

– a collective member may have more than
one vote simultaneously, as the vote consists of a

cause it ensures (in the process of electing management bodies) the possibility of voting and re-

particular minimal structural proprietary element
(share, stock, etc.)2.

ceiving more/less votes for the candidates in comparison with how many votes one participant would

In turn, the latter case also presumes several
variants (modes):

have had in common voting procedure based on the
principle “one share – one vote”. Precisely such

a) proportionality (the number of shares determines voting capabilities);

voting is defined by some researchers as proportional in its essence. The researchers proceed from

b) disproportionality (the scope of capabilities

the following: “the rule “one share – one vote” re-

can be more or less in comparison with the nominal
share). The mentioned disproportionality may be a

flects one of the fundamental principles of corporate law – the principle of proportionality, accord-

result of private and proprietary elements combination. It may be dispositive (if the members of the

ing to which corporate members have equal rights,
including the voting right at the meeting of share-

collective agreed upon the possibility of using the
disproportional approach)3 or imperative. An ex-

holders, proportionally to their contributions
(shares) in the capital of the corporation” [22].

ample of imperative disproportionality is the voting
ban on legal grounds4.

For due illustration we can bring a good explanation, given in one of the studies devoted to

However, there is one more variant which can
be referred to either proportional or disproportional

Canadian corporate law: “The purpose of a cumulative voting system is to enable minority interests to

– depending on various approaches to the understanding of proportionality and disproportionality:

obtain representation on the board of directors by
permitting them to multiply the number of shares

cumulative voting.
Cumulative voting is called proportional [41,

they control by the number of directors to be elected and then to concentrate the total number of votes

p. 90]5 in the sense that its usage provides proportional representation of minority and majority in

upon a single candidate or group of candidates,
and thereby secure the election of their nominees”

the organization’s management bodies [50, p. 118].
In other words, proportionality presumes that each

[30, p. 73].
Disproportionality means here that a special

1

formula is used to calculate the number of votes 6
(which leads to the necessary development of spe-

See: Article 38 of the Federal Law of December 21, 2001,
No. 178-FZ “On the Privatization of State and Municipal
Property”.
2
The most obvious example here is given by art. 59 of the Law
on joint stock companies, according to which voting at the
general meeting of shareholders is carried out on the principle
of “one voting share of the company – one vote”.
3
For example, in accordance with art. 11 of the Law on joint
stock companies, the charter of a private company may set
limits on the maximum number of votes given to one shareholder.
4
For example, see the rule of cl. 6 art. 84.2 of the Law on joint
stock companies.
5
In some sources, cumulative voting is called proportional,
using these words as synonyms [41, p. 90].

cial calculation formulas for the assessment of real
ability to designate a candidate into the directors’
board, taking quorum and participation shares into
account; foreign studies even utilize a special term
– the mathematics of cumulative voting [31,
pp. 217–218; 43]).

6
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State implemented (from 1870 till 1980) the related
principle [49, pp. 258–259; 50, p. 118]3. E. Lakeman and J. D. Lambert note: “cumulative voting
was also adopted by Illinois for the elections to
State House of Representatives. Each election district elects three representatives, and the voter may
combine or divide his votes, e.g. he may cast one
vote for each candidate, 1.5 votes for each of the
two candidates or three votes for just one candidate
[12, p. 92; 50, pp. 117–118; 54]4”.
At present times, as we can conclude from the
analysis of American legislation and doctrine, cumulative voting is not used at the federal or at the
state levels, though some studies demonstrate its
usage in local community elections [49, pp. 241–
313; 58]5. The goals of its usage have not changed
over the past period: provision of the minority representation. Thereat, from the viewpoint of the election systems theory, cumulative voting refers (and
was initially referred [12, pp. 83–94]) to the socalled forms of semiproportional representation
[49, p. 251].
Scientists [53, p. 3516; 50; 43; 27, pp. 599–
601 and other] link the appearance of cumulative

Origins of Cumulative Voting and Regulations
of This Institution in Foreign Law
The institute of cumulative voting came to
Russian civil legislation from US law.
In turn, USA used the experience of the British
Empire. Thereat, as the analysis of different studies
on election law shows, cumulative voting appeared
initially not in private law but in public sphere, and
then it expanded over the sphere of corporate relations.
This is how E. Lakeman and J.D. Lambert [12,
p. 90] describe its appearance in their study on election systems: “The name “cumulative vote” first
appeared in 1853, but three years before the mentioned system was recommended by the Privy
Council committee in order to restrain monopoly of
a single party in legislative councils of colonies,
and was introduced in Cape Colony”1. It is outlined
that cumulative vote was actively used in the British Empire during elections of school councils [12,
pp. 90–91]. The authors described the essence of
this voting in the following manner: “cumulative
vote is one more way to improve block voting. Just
like the block voting, the cumulative voting allows
the voter to cast as many votes, as many vacant
places there are in his electoral district, but he is not
obliged to cast one vote for each candidate – instead he may cast two or more votes for one of
them. This is a good advantage since it gives a voter an ability to clearly express preference to one
candidate, while he can also support any other candidate at his will” [12, pp. 89–90; 48]2.
The goal of creating the new voting type is
clearly defined in this study: “cumulative voting
promotes representation of minority” [12, p. 90].
Later the idea of a necessary proportional representation and provision of minority representation
developed in USA; however, initially only Illinois

3

As William H. Pitman outlines: “In Pennsylvania and New
York agitation for government reform included proposals for
minority or proportional representation made respectable by
the eminent English idealist and political philosopher, John
Stuart Mills. Only Illinois, however, was ready to accept the
principle” ([50, p. 118]). [49, pp. 258–259].
4
E. Lakeman, J. D. Lambert. Op. cit. P. 92. See also: Pittman
William H. Op. cit. Pp. 117–118. The corresponding “One
Person – Three Votes” voting system was first tested in Illinois
elections in 1872 and existed there for 110 years – until its
abolition in 1980. For the historical and theoretical aspect of
the cumulative electoral system in Illinois, see the following
publication [54]
5
For instance, Eric Walcott in his study of 2017 points out:
“Though not common, there are communities in the U. S. that
use cumulative voting. Some of these have adopted it as result
of court rulings which found that their old systems limited the
collective ability of minority groups to elect a candidate, thus
violating the federal Voting Rights Act. Port Chester, NY,
Amarillo, TX, Chilton County, AL, and Peoria, IL are among
those that use cumulative voting” (Walcott Eric. Alternatives to
plurality voting: Cumulative voting. Available at:
http://msue.anr.msu.edu/news/alternatives_to_plurality_voting
_cumulative_voting (accessed 17.02.2018). Information on
using cumulative voting in USA can be also found in the following study: [49, pp. 241–313].
6
“Cumulative voting in corporate elections was introduced into
American law through the incorporation of the relevant provisions into the Illinois Constitution, which was passed by the
people in 1870”. [53, p. 351].

1

In the commentary to this date, the mentioned work notes: “in
the open letter of James Marshall to Lord John Russell, entitled
"The minority and the majority; their relative rights"”.
2
E. Lakeman, J. D. Lambert. Op. cit. Pp. 89–90. It should be
noted that the approaches to determining how many votes has
the voter in such a voting type may vary. For example, in modern studies, we can see a simple formulation of a fixed number
of votes that are given to the voter: “Each voter is asked to
distribute a fixed number of points, say ten, among the candidates in any way. The candidate (s) with the most points wins
the election” [48].
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voting in the US corporate law with the Illinois
Constitution 1870. Paragraph 3 of the Illinois Constitution 1870 defined that in any process of electing directors or chief executives, each shareholder
apart from traditional voting could accumulate
votes, i. e. he could cast as many votes for a candidate as was the number of his voting shares multiplied by the number of directors; but he also could
divide those votes among the number of candidates
as he wishes [53, p. 356]1. Later the rule on cumulative voting was reflected in the legislation of other States [11, pp. 69–79; 34; 53, pp. 354–355]2.
In foreign studies on corporate legal matters,
cumulative voting is usually [29; 42; 57]3 set
against [27, p. 597; 34, p. 127; 39, p. 323; 54,
pp. 353–354] another type of corporate voting –
“straight voting”, according to which each corporation member can cast a number of votes for one
candidate, which equals the amount of his shares
(this voting is also called “regular voting” and
“statutory voting”).
In cases of regular, straight voting, the director
is elected by the majority [36, p. 323]4, which presumes that the minority is totally unable to influence the formation of corporate bodies, so this leads

to a high risk of neglecting minority interests. The
legislation can mitigate this risk in many ways.
For instance, the law or the corporate charter
may provide for the necessary reservation of seats
in the board of directors for the minority shareholder, or they can supply minority with more votes
when electing directors. One more method of protecting minority interests is cumulative voting,
which (as it is outlined in foreign studies) allows
the minority, wielding a moderately large block of
shares, to elect one or more directors depending on
the number of seats in the corporation directors’
board [41, p. 90]5. The purpose of cumulative voting is to maximize the voting power of minority
shareholders [36, p. 323]6.
Despite the mentioned significance of cumulative voting, many researchers note the tendency of a
gradual rejection of cumulative voting as a necessary transmission of cumulative voting provisions
into the group of dispositive provisions [11, p. 71;
27, pp. 599–6017; 28, pp. 31–32; 29; 32; 33; 36; 37;
39; 44; 52].

5

See: Luca Enriques, Henry Hansmann, and Reiner Kraakman. Op. cit. P. 90.
6
Hurst R. Thomas and Gregory A. William. Op. cit. P. 323.
The corresponding understanding of the goals of cumulative
voting is not only universally accepted in doctrine but is also
supported by the regulator. Here, for example, an explanation
of the essence of cumulative voting on the official website of
the US regulator SEC: “Cumulative voting is a type of a voting system that helps strengthen the capacity of minority
shareholders to elect a director. This method allows to cast
votes for a single nominee for the board of directors when the
company has multiple openings on its board. In contrast, in
"regular" or "statutory" voting, the shareholders may not give
more than one vote to any single nominee” (Available
at: https://www.sec.gov/fast-answers/answers-cumulativevote
htm.html (accessed 15.08.2017).
7
On the whole, it should be noted that in foreign studies the
issues of cumulative voting have not been given any significant
attention in recent years. For example, if we look at both general works on corporate law of the UK [see: 28, 32, 33, 52,
etc.] and special works on the organization of the shareholders’
general meeting [39], protection of the rights of minority
shareholders [37], the legal status of directors of companies
[44], we may not see the analysis of cumulative voting at all.
And it is not just that there is no such voting in Great Britain,
but that this topic is not the subject of any discussion, serious
analysis. It is interesting that this trend also applies to works of
a comparative legal nature, where cumulative voting is either
not studied or is studied in very small volumes [see: The Anatomy of Corporate Law: A Сomparative and Functional Approach. Second Edition. Oxford University Press, 2009; 23; 29,
pp. 31–32].

1

The rule looks in the original form as follows: “The General
Assembly shall provide, by law, that in all elections for directors or managers of incorporated companies, every stockholder
shall have the right to vote, in person or by proxy, for the number of shares of stock owned by him, for as many persons as
there are directors or managers to be elected, or to cumulate
said shares, and give one candidate as many votes as the number of directors, multiplied by the number of his shares of stock
shall equal, or to distribute them on the same principle among
as many candidates as he shall think fit; and such directors or
managers shall not be elected in an/other manner” (Illinois
Constitution 1870. Available at: https://archive.org/stream/
cu31924024668232#page/n37/mode/2up (accessed 6.08.2017).
We should pay attention to the fact that the rigid rule on cumulative voting in corporations in the future, as the researchers
note, was somewhat softened [see: 53, p. 356].
2
On the history of the issue and the current situation with the
regulation of cumulative voting also see: [11]
3
In some works, comparisons are also made with the specifics
of the election of board members in Italy, where a system
called “list voting” or “slate voting” is used, which researchers
also call the “proportional voting system” (see: [29; 42; 57]
4
As it is outlined in one of the studies: “With straight voting,
each shareholder is entitled to one vote for each director. With
straight voting, a 51 % shareholder always will be able to elect
all of the directors” (Hurst R. Thomas and Gregory A. William.
Op. cit. P. 323).
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The researchers outline several factors that
have changed the attitude to cumulative voting: a)
the risk of errors and complications, which may
lead to the loss of control [36, p. 323]1; b) the alteration of legislation which shall significantly secure
the interests of minority shareholders of the corporation; c) the fact that the use of cumulative voting
could expand conflict potential in corporate management, as the elected directors supported only the
interests of members who elected them [11, pp. 70–
71]. Some studies propose using other methods of
providing representation of minority members in
corporate management bodies of certain types. For
example, closely held corporations provide minority shareholders with representation on the board by
a shareholder agreement. That is a simpler and a
better device [30, p. 73; 36, p. 323]2. In general it
should be noted that the criticism against cumulative voting is (as some studies show) a reflection of
the issue of relationships between majority and minority members in corporate relations, which is typical of many countries [53]3.

We should note that the reflection of this tendency in US law is the rejection of necessary cumulative voting in directors election according to the
Model Business Corporation Act (MBCA)4. However, many States still establish cumulative voting
for electing corporate boards in related codes,
which regulate corporate activities with certain exceptions and clauses (e. g. Section 708 of California
Corporations Code5). Thereat it is important not
only to mention examples from legal acts but also
to consider the practice of corporate management in
the USA. In order to assess the meaning given to
cumulative voting in that practice it would be interesting to analyze recommendations of Institutional
Shareholder Services Inc. (ISS)6 – a truly competent

are hardly ideal custodians of the rights of their dissatisfied
brethren” [53, p. 355].
4
Available at: http://www.lexisnexis.com/documents/pdf/200
80618091347_large.pdf (accessed 03.02.2018). Paragraph 7.28
of this document defines the following: “(a) Unless otherwise
provided in the articles of incorporation, directors are elected
by a plurality of the votes cast by the shares entitled to vote in
the election at a meeting at which a quorum is present. (b)
Shareholders do not have a right to cumulate their votes for
directors unless the articles of incorporation so provide. (c)
A statement included in the articles of incorporation that “[all]
[a designated voting group of] shareholders are entitled to cumulate their votes for directors” (or words of similar import)
means that the shareholders designated are entitled to multiply
the number of votes they are entitled to cast by the number of
directors for whom they are entitled to vote and cast the product for a single candidate or distribute the product among two
or more candidates. (d) Shares otherwise entitled to vote cumulatively may not be voted cumulatively at a particular meeting
unless: (1) the meeting notice or proxy statement accompanying the notice states conspicuously that cumulative voting is
authorized; or (2) a shareholder who has the right to cumulate
his votes gives notice to the corporation not less than 48 hours
before the time set for the meeting of his intent to cumulate his
votes during the meeting, and if one shareholder gives this
notice all other shareholders in the same voting group participating in the election are entitled to cumulate their votes without giving further notice”.
5
“Except as provided in Sections 301.5 and 708.5, every
shareholder complying with subdivision (b) and entitled to vote
at any election of directors may cumulate such shareholder’s
votes and give one candidate a number of votes equal to the
number of directors to be elected multiplied by the number of
votes to which the shareholder’s shares are normally entitled,
or distribute the shareholder’s votes on the same principle
among as many candidates as the shareholder thinks fit”
(Available at: http:// leginfo.legislature.ca.gov/faces/codes
_displayText.xhtml?lawCode=CORP&division=1.&title=1.&
part=&chapter=7.&article= (accessed 16.02.2018)).
6
Available at: https://www.issgovernance.com/

1

As it is outlined in one study: “cumulative voting is rarely a
good idea for closely held corporations because it is confusing.
Making mistakes in voting shares can easily lead to a loss of
control” [36, p. 323].
2
Hurst R. Thomas and Gregory A. William. Op. cit. P. 323.
However, in the literature, we can find exactly the opposite
opinions about the value of the cumulative voting of the mentioned organizations: “...on the other hand, cumulative voting is
somewhat controversial and may be thought more appropriate
to small closely-held corporations where shareholder control is
considered important than to large publicly-held corporations
where stability and harmony in management is considered the
dominant interest” [30, p. 73].
3
It is clearly seen from the analysis of special studies, such as:
Stephan Edmund A. Op. cit. [53, pp. 351–380]. This study of
1956 provides a clear reference to imperative/dispositive rules
for cumulative voting: “Permissive cumulative voting has
proven to be an ineffectual device. When a corporation is initially chartered it is highly unlikely that the organizing group
will voluntarily provide for cumulative voting in the certificate
of incorporation. They have little incentive to provide future
shareholders with the means to unseat directors representing
the controlling interest, i. e., themselves. As time goes on it is
also highly improbable that the stockholders in control of the
corporation who can elect the entire board of directors will
permit an amendment to the certificate of incorporation to be
adopted which would allow the minority to gain representation
through cumulative voting. In short, if the principle of minority
representation is a good one it requires implementation by
mandatory law, either constitutional or statutory, and should
not be left to the mercy of the majority shareholder group who
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organization which provides voting recommendations. If we retrospectively address its annual publications concerning recommendations given to investors for voting in the USA, we can see that in recent
years (q.v.: United States Summary Proxy Voting
Guidelines 2017; Benchmark Policy Recommendations; and United States Proxy Voting Guidelines
2018) investors have been given this general voting
recommendation: as a general rule, vote against
your administration proposals to dispose of cumulative voting [55, p. 17; 56, pp. 19–20]1.
Pointing at some skepticism of several American researchers about cumulative voting, we should
pay attention to tendencies which are relevant to the
development of recommendations in the field of
OECD corporate management: sustainable interest
to this voting, formation of recommendations for its
usage to protect rights of minority corporate members in the elections of the board of directors. Thus,
the OECD Principles of corporate governance of
1999 provided no recommendations on cumulative
voting, yet the later edition (2004) already pointed
at cumulative voting (specifically at “the ability to
perform cumulative voting in the board of directors
elections”2) as a widespread and efficient instrument of protecting minority shareholders. There is a
similar recommendation in the recent edition of the
document (2016) – Principles of corporate governance G20/OECD3.

In addition, we should note that cumulative
voting is popular in post-Soviet states (q.v. for instance: the Law of Republic of Armenia of October
27, 2001 No. ZR-232 “On Joint-Stock Companies”
(art. 78, 85), the Law of Republic of Belarus of December 9, 1992 No. 2020-XII “On Corporations”
(art. 45, 84), the Law of Republic of Kazakhstan of
May 13, 2003 No. 415-II “On Joint-Stock Companies” (art. 2, 54), the Law of Republic of Moldova
No. 1134 of April 2, 1997 “On Joint- Stock Companies” (art. 66), the Law of Republic of Kyrgyzstan of March 27, 2003 No. 64 “On Joint-Stock
companies” (art. 2, 39), the Law of Ukraine of September 17, 2008 No. 514-VI “On Joint-Stock Companies” (art. 2, 25, 42, 43, 53), the Law of the Republic of Tajikistan No. 237 of 5 March 2007 “On
Joint-Stock Companies” (art. 2, 64), the Law of the
Republic of Uzbekistan No. 223-I of April 26, 1996
“On Joint-Stock Companies and Protection of
Shareholders’ Rights” (art. 76). At the same time,
the regulation of cumulative voting differs: in some
countries it is obligatory (or obligatory in special

notes the following: “Half of jurisdictions allow cumulative
voting for electing members of the board, but only a few jurisdictions require it, and it has not been widely used by companies in jurisdictions where it is optional” (see: OECD Corporate Governance Factbook 2017. [45, p. 122] (Available at:
http://www.oecd.org/daf/ca/Corporate-Governance-Factbook.
pdf (accessed 5.03.2018)); the document also states that “Cumulative voting, while permitted in many jurisdictions, is not
widespread in practice” (Ibid, p. 124). There are many explanations for this: from the insufficient level of development of
corporate management in some cases, to the real cultural, economic and legal differences that attract other legal means.
B. Black, R. Crackman and A. Tarasova spoke well over the
last thesis: “The fact that cumulative voting is unpopular in a
number of joint stock companies both in economically developed states and in the most successfully developing countries
does not diminish its importance as a cornerstone of selfsufficient law. In most of these countries, market, legal and
cultural mechanisms, in their totality, achieve those goals that
are facilitated by cumulative voting... In the United States,
large external shareholders can often, if they so wish, ensure
representation on the board of directors more or less in proportion to their participation in the capital. In spite of the fact that
managers are usually able to win at the elections of candidates
nominated by large shareholders, they will usually offer shareholders more than a few seats on the board of directors rather
than risk losing in elections and, therefore, losing their jobs.
Many companies also offer seats on the board of directors to
large investors to increase their interest in investing. In the US,
even companies that do not have large investors, tend to appoint boards of directors, while most of directors are independent, because this is not only accepted, but also because the
board of directors, composed mostly of "internal" directors,
may leave institutional investors dissatisfied” [1, p. 69]

1

See: United States Summary Proxy Voting Guidelines. 2017
Benchmark Policy. Institutional Shareholder Services, 2016.
Pp. 19–20 (Available at: https://www.issgovernance.com/
file/policy/2017-us-summary-voting-guidelines.pdf (accessed
15.02.2018) and United States Proxy Voting Guidelines.
Benchmark Policy Recommendations. Institutional Shareholder Services, 2018. P. 17 (Available at: https://www.issgovernance.com/file/policy/active/americas/US-Voting-Guidelines.
pdf (accessed 15.02.2018)). Precisely, with reservations, the
recommendation looks like this: “Generally vote against management proposals to eliminate cumulate voting, and for shareholder proposals to restore or provide for cumulative voting,
unless: The company has proxy access, thereby allowing
shareholders to nominate directors to the company’s ballot; and
The company has adopted a majority vote standard, with a
carve-out for plurality voting in situations where there are more
nominees than seats, and a director resignation policy to address failed elections”.
2
Available at: http://www.oecd.org/daf/ca/corporategovernanceprinciples/32159669.pdf (accessed 02.02.2018).
3
Available at: http://www.oecd-ilibrary.org/governance/g20_
9789264252035-ru (accessed 02.02.2018). However, these
recommendations should be analyzed through the actual practice of using cumulative voting, and here the same OECD in
2017, in its highly informative review covering a large number
of jurisdictions (OECD Corporate Governance Factbook 2017),
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cases), in other countries only the possibility of its
use is provided. The specification of related legal
regulation is different as well (here we must
acknowledge advantages of Kazakh legislation).
This type of voting is present (mostly as an option)
in other foreign jurisdictions e.g.: in Japan (Japan
Companies Act (Act No. 86 of July 26, 2005)1, in
China (Company Law of the People’s Republic of
China) [25]2, including Taiwan [40], in Vietnam
(Law on Enterprises 20143), and in other countries
of Eastern Asia [46; 51], in India (The Companies
Act, 20134), in the United Arab Emirates (Federal
Law No. 2 of 2015 “On Commercial Companies”5),
in Saudi Arabia (Companies Law (1437H/2015G)
after 2016 [47 p. VIII, XI, 48]), in Canada (Business Corporations Act (R.S.C., 1985, c. C-44)6), in
some Latin American countries [24, p. 10; 38,
p. 181, 192, 213], and some European countries7.

boards of joint stock companies each common equity share provides a number of votes equal to the
number of members of the directors’ board; in the
voting process a shareholder could cast all or some
of his votes (corresponding to his equity shares) for
one or for several candidates to the board of directors; candidates who gained the majority of votes
were elected to the board.
This rule was an absolute innovation for Russian law, including the legislation on joint stock
companies, as not a single document provided such
a type of voting before. The voting order and the
process of electing members of the directors’ board
had no distinctions from solving other questions9.
Two years later, the definition “cumulative
voting” was set in art. 59 of the Law on joint stock
companies; it was enacted for the elections of the
board of directors (supervisory board) of joint stock
companies (but not for all of them). As we can see,
the institute of cumulative voting was integrated
into Russian law with the same name it had in the
country of its origin. That is why according to such
adoption there is no need to criticize wordings
used in relation to the institute, however we
should note that “cumulating” apparently meant
concentration (“accumulation”) of votes received
due to a special formula. The accumulation of
votes (received from one or more corporation
members) under certain conditions allows the candidate (or several candidates) to receive a number

The History of Cumulative Voting Emergence
in Russian Law
The institute of cumulative voting was introduced in Russian law in 19938 for the first time,
however the word “cumulative” itself was not used.
That was a period of massive privatization and creation of open joint stock companies on the grounds
of state property.
In particular, the State privatization program
specified that in the process of electing directors’

1

Available at: http://www.wipo.int/wipolex/en/text.jsp?file_
id=338223#A922 (accessed 26.02.2008).
2
Available at: http://fdi.gov.cn/1800000121_39_4814_0_7.html
(accessed 08.03.2018). Also see: Chen Yinghui, Du Julan.
Regulatory Reform of Cumulative Voting in Corporate China:
Who Were Elected and its Impacts (January 27, 2015). Asian
Finance Association (AsianFA) 2015 Conference Paper (Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=255
6157## (accessed 18.03.2018).
3
Available at: https://www.hcmiu.edu.vn/Portals/1/Docs/vanbanphapluat/english/68-2014-QH13-Luat%20Doanh%20nghi
ep.pdf (accessed 4.03.2018).
4
See: http://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.
pdf (accessed 04.03.2018).
5
Available at: http://ejustice.gov.ae/downloads/latest_laws2015/
federal_law_2_2015_commercial_companies_en.pdf (accessed
05.03.2018).
6
Available at: http://laws-lois.justice.gc.ca/eng/acts/C-44/index.html (accessed 27.02.2018).
7
Information on the distribution of cumulative voting can be
seen from the table in the OECD 2017 study (see: OECD Corporate Governance Factbook 2017. [48, pp. 124–125] (Available at: http://www.oecd.org/daf/ca/Corporate-GovernanceFactbook .pdf (accessed 05.03.2018), which contains information on more than forty countries.
8
See: cl. 9.10.4 of the State Program on Privatization of State
and Municipal Enterprises in the Russian Federation, approved
by Presidential Decree No. 2284 of December 24, 1993.

9

There were no norms on cumulative voting in prerevolutionary acts regulating the legal status of joint stock
companies. There were no such norms in the first Soviet document on the regulation of the legal status of joint stock companies – the Regulation on Joint Stock Companies, approved
by the resolution of the Central Electoral Commission of the
USSR, the Council of People’s Commissars of the USSR of
August 17, 1927. In the documents of the post-reform period of
the 1990s (before the adoption of the Law on joint stock companies) the following approach to voting was fixed: one share
usually represented one vote in the voting over electing the
board of directors (see: p. 52 of the Regulation on Joint Stock
Companies and Limited Liability Companies, approved by
Resolution of the Council of Ministers of the USSR of June 19,
1990 No. 590, p. 103 of the Regulation on Joint Stock Companies, approved by Resolution of the Council of Ministers of the
RSFSR of December 25, 1990, No. 601, cl. 6.3 of the Regulation on the Commercialization of State Enterprises with Simultaneous Conversion into Joint Stock Companies of Open Type,
approved by the Decree of the President of the Russian Federation No. 721 of July 1, 1992, cl. 5.3 of the Model Charter of a
timber industry holding company established according to the
transformation of state-owned enterprises into joint stock companies, approved by order of the State Property Committee of
Russia of April 5, 1994 No. 723-r, and others).
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of votes which is enough to enter a collegial man-

lished that cumulative voting shall be used for

1

agement body .

electing the creditors’ committee (art. 17).

In 1998 the scope of application of this voting

Secondly, art. 37 of the Federal Law of Febru-

type in civil relationships expanded significantly.

ary 8, 1998 No. 14-FZ “On Limited Liability Com-

Firstly, the Federal Law of January 8, 1998

panies” (hereinafter – Law on LLC) provided for

No. 6-FZ “On Insolvency (Bankruptcy)” (hereinaf-

the opportunity to establish cumulative voting in

ter – Law on Insolvency (Bankruptcy) 1998) estab-

the corporation charter for electing all collegial
corporate bodies (board of directors (supervisory

1

The word “cumulative” in Russian, as well as the word “cumulative” in English, has Latin roots. In Latin, the word “cumulo” means “piling up”, “filling” (see: Rosental I. S., Sokolov V. S. Latin textbook for law faculties and institutes / ed. by
I. Kh. Dvoretskiy. M., Foreign Literature Publishing House,
1953. P. 235, Latin language. 2nd ed., supplemented and revised. L., Leningrad University Publishing House, 1974.
P. 214). The word “cumulation” has a similar meaning in Russian language. In its most general form, this word is explained
as follows: “increase”, “congestion”, “filling”, “piling up”.
Traditionally, in dictionaries this word is explained from the
military-technical and medical points of view. For example, the
cumulative effect is referred to as “the concentration of an
explosion in one direction” (New Encyclopedic Dictionary. M.,
RIPOL CLASSIC. The Great Russian Encyclopedia, 2004.
P. 595). In English language, the word “cumulative” is usually
explained as follows: “increasing by one addition after another” (Cambridge Advanced Learner’s Dictionary, Fourth Edition. Edited by Colin McIntosh. Cambridge University Press.
2013. P. 367) – the increase of something by adding something
else. In other words, it is about strengthening the effect (action)
of something when it is supplemented with a new component.
In Russian law, the word “cumulative” and other derivatives
are used in different meanings, often without any correspondence to the real value. For example, for the purposes of customs regulation, the concept of the “cumulative principle of
origin” is used, in judicial acts: “the cumulative construction of
the sanction” (Resolution of the Constitutional Court of the
Russian Federation of February 17, 2016 No. 5-P), “cumulative
written explanations summarizing the legal position” (Decision
of the Court on Intellectual Rights of June 21, 2016 on case
No. SIP-680/2015), “cumulative interpretation” (see: Decision
of the Court on Intellectual Rights of November 24, 2015
No. S01-295/2015 on case No. A40-80567/2014), “cumulative
assessment” (Resolution of the Presidium of the Court on Intellectual Rights of February 20, 2015 No. S01-611/2014 on case
No. SIP-357/2013). Judicial acts often use the concept of “cumulative effect” in combination with various words: offense,
regulation and so on (see: Resolutions of the Constitutional
Court of the Russian Federation: of February 5, 2007 No. 2-P,
of January 19, 2017 No. 1-P, of February 10, 2017 No. 2-P).
An interesting explanation for this concept is given in the FAS
resolution of the Moscow District of June 28, 2006 No. KAA40/5540-06 on case No. A40-57059/05-140-350: “The withdrawal of disputable amounts from the Company can cause a
so-called cumulative effect: withdrawal of funds will entail
non-payment of certain expenses, this will entail a reduction in
revenues, which in turn will lead to the inability to finance
other expenses”. It is important to note that the concept of
“cumulative voting” is used in studies of Russian and foreign
researchers in relation to electoral law [for example: 5; 12,
pp. 89–93].

board), collegial executive body and/or auditing
committee).
Therefore, after 1998 in Russian law there is
an opportunity to use cumulative voting when
forming certain management bodies for two types
of corporations (business entities) and one (using
the Russian civil code terminology) civil community, which is not a legal entity.
It would be interesting to outline certain
points.
Firstly, cumulative voting has not expanded after 1998: neither in the sphere of other corporate
organizations (taking into account limitations of
maneuvering with this type of voting for cooperatives, as it was noted above), nor for the usage of
cumulative voting for making decisions in civil
communities or for the formation of other collegial
bodies of joint stock companies.
Such a trend in the development of cumulative
voting is rather extraordinary because cumulative
voting could ensure a fair balance of interests in
corporate management and in the process of making decisions by certain civil communities. This
trend is even more surprising since if we analyze
judicial practice of 2000s, we can clearly see that
some acts (in wordings more typical of scientific
studies and guides on enhancing corporate governance) noted the significance of cumulative voting
for the protection of minority shareholders’ interests. For instance:
– “the goal of cumulative voting is the protection of minority shareholders’ interests by providing
them with a real ability to elect certain candidates
into the board of directors (if the board of directors
was elected according to the common procedure,
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then all directors could be elected by majority
shareholders)” (resolution of the FAS of the North
Caucasian district of November 23, 2005 No. F085523/20051);
– “cumulative voting allows shareholders
wielding a relatively small amount of equity
shares – under certain circumstances to elect their
representatives in the board of directors. The legal
provision on cumulative voting in elections of the
board of directors of a joint stock company is oriented towards the protection of rights and legal
interests of minority shareholders” (resolution of
the FAS of the Moscow district of June 16, 2006
No. KG-A40/4946-06 on the case No. A-4033531/05-113-268)2).
It is interesting that at the level of conceptual
documents (including the ones which determine
political legal aspects, plans on legislative changes,
“road maps” and other important matters), the issues of expanding usage of cumulative voting has
not been brought up after 1998. The most evident
“traces” can only be found in the Concept of corporate legislation development until 2008, prepared by the Ministry of Economic Development
of Russia, which pointed at the necessary distribution of rules on cumulative voting in cases of
electing the supervisory board members of joint
stock companies. However, this idea has never
been implemented.
It is also interesting to note that the recommendations concerning corporate governance also
paid no significant attention to cumulative voting.
The Code of corporate governance, adopted by the
directive of the Federal Commission for the Securities Market of April 4, 2002 No. 421/r considered
cumulative voting as a method of acknowledging
opinions of all shareholders (including those wielding a small amount of equity shares) when electing
the board of directors used to protect the rights of
minor shareholders. It was recommended to estab-

lish in the corporate charter exactly this method of
electing the board regardless of whether there is a
related legal provision for the company; and also to
develop simple and clear instructions for using cumulative voting in the board of directors elections
for the shareholders. The document provided no
other recommendations (including recommendations on the use of cumulative voting for the formation of other collegial bodies). And the Code of
corporate government 2014 (the letter of the Bank
of Russia of April 10, 2014 No. 06-52/2463) did
not even mention cumulative voting.
The abovementioned trend can be explained by
several suggestions. We can assume that related
legislative changes which establish the procedure
for cumulative voting in joint stock companies were
sufficient for mitigating the issue of protecting the
interests of minor shareholders (in other words, the
problem was solved). The lack of cumulative voting with regard to other organizational legal forms
of legal entities and civil communities can be partially explained by the fact that the legislator and
the legal practice have never seen large problems of
regulating relationships between majority and minority.
Secondly, as it shall be seen from the further
analysis of federal laws which provide for the use
of cumulative voting no single model of regulating
cumulative voting has been worked out initially.
Thirdly, it is important to note irregularity in
the distribution of normative material and judicial
practice: in relation to cumulative voting only the
legal provisions concerning the use of cumulative
voting by joint stock companies were developed, a
vast amount of judicial practice is concentrated in
this sphere as well.
Development of the Institution
of Cumulative Voting in the Legislation
on Joint Stock Companies
Let us take a closer look at the development of
the cumulative voting institute in the legislation on
joint stock companies, at the related tendencies and
basic issues.
Cumulative voting was introduced to the Law
on joint stock companies only in relation to elections of the board of directors (supervisory board)
members – but not for all companies: cumulative
voting was necessary only for those joint
stock companies which had over 1000 shareholders

1

A similar formulation can be found in another case: the FAS
resolution of the Ural district of October 2, 2008 No. F096902/08-S4 on the case No. A76-25960/2007-5-811/78.
2
A similar formulation can be found in another case: the FAS
resolution of the Moscow district of May 28, 2012 on the case
No. A40-104508/11-137-238. The last part of the mentioned
formulation – that the norm on cumulative voting “is aimed at
protecting the rights and legitimate interests of minority shareholders” – is also found in the following act: resolution of the
FAS of the Povolzhskiy district of July 17, 2007 on the case
No. A72-8031/06-18/35.
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wielding equity shares. For the other joint stock
companies (which have less than 1000 shareholders
wielding equity shares), cumulative voting could be
provided by the corporate charter, but it was not
mandatory.
In order to comprehend the cumulative voting
in its initial form, which was introduced by the Law
on joint stock companies, it is important to note the
following.
Such voting was set against the general voting
principle “one voting share – one vote” (art. 59):
“voting at the shareholders’ general meeting should
be performed according to the principle “one voting
share – one vote”, except for the cases when cumulative voting is performed in relation to elections of
the board of directors (supervisory board) of a
company and for other cases provided for by the
Federal law”1.
In the development of this rule, cl. 4 art. 66 of
the Law on joint stock companies specified that
cumulative voting presumes the principle “one
voting share – several votes”. The number of such
votes was different for various joint stock companies, depending on the general number of directors
in the board of directors (supervisory board), determined by the charter: the number of votes provided by one share was equal to the general number of the board of directors (supervisory board)
members2.
The legal norm did not directly specify that the
gained votes had to be multiplied by the general
number of shares possessed by one shareholder and
that this calculated value represented the general
number of votes which the shareholder could cast
for one candidate or distribute between several candidates to the board3, however such understanding
emanated from it. The article established that due to
the use of such voting, the candidates who gained
the majority of votes4 were considered elected. We
should note that this rule has retained its original

form until now and it still does not provide an answer to the question of determining the elected
members of the directors’ board (supervisory
board) in cases of equal number of votes given for
two or more candidates claiming for one (the last
remaining) seat in the board5.
The introduction of the new voting type was
supplemented with a provision establishing that in
case the board of directors (supervisory board)
members were elected by means of cumulative voting, the decision of the shareholders’ general meeting on early resignation could only be made in relation to all the members of the board of directors
(supervisory board) of the company6.
A significant drawback of the original version
of Law on joint stock companies was the fact that
introduction of the new voting type did not correlate with requirements for the ballot paper (art. 60).
The requirements for the ballot paper were
formulated in such a manner that each question put
to a vote provided voting options formulated as
“for”, “against”, or “abstained”; however there was
not a mere legal understanding of how and where
the shareholder should distribute his votes gained
by the formula of art. 66.
It appeared that the question of electing the
board of directors members (while it is only one
question on the agenda, but not a number of questions by seat arrangement) allowed only three mentioned answers7.
5

For example, there are 7 seats in the board, 6 candidates
gained the required number of votes (the maximal), so 6 seats
were filled, and two more candidates received an equal number
of votes, which raises the question: which of them should be
preferred.
6
In some judicial acts relating to the said period, this rule
was interpreted also like this: “In cumulative voting, the invalidation of elections in relation to one candidate, results in
the invalidity of the election of all members of the board of
directors of the company” (FAS resolution of North Caucasian district of July 4, 1998 No. F08-778/98 on the case
No. 115/11). Appropriate judicial practice has been developed in the following years.
7
Judicial practice also did not follow the same approaches. For
example, there were decisions in which a point of view was
expressed regarding the ballot paper for cumulative voting that
“the ballot paper containing such voting options as "for",
"against", "abstained" does not apply in this case” (FAS resolution of the Moscow district of October 18, 2000 No. KAA40/4780-00). In other decisions, as it can be understood from
the published texts, the courts allowed the existence of a situation where the shareholder voted for, by distributing votes on
the ballot, and ignored the remaining options for voting: the
expression of the will of shareholders in voting on the election
of members of the board of directors of the company was in the
form, admitted by art. 66 of the Federal law “On Joint-Stock
Companies” in cumulative voting: by submitting shareholder’s
votes “for” one or more candidates, without taking into account
the vote options “against” and “abstained” (resolution of the
FAS of the Ural District of September 6, 1999 No. F091144/99-GK on the case No. А60-3516/99).

1

As it can be seen from the abovementioned fragment, cumulative voting was not the only exception, it was assumed that
there could be other exceptions from this general principle (for
example, the rule of article 11 of the Law on joint stock companies, in relation to the charter being able to establish a maximal number of votes provided to one shareholder).
2
This part of the norm looked like this: “when performing
cumulative voting each voting share of the company, there
should provide a number of votes equal to the total number of
members of the board of directors (supervisory board) of the
company...”
3
This part of the norm was as follows: “A shareholder has the
right to cast votes, provided by his shares for one candidate or
to distribute them among several candidates to members of
directors’ board (supervisory board) of the company”.
4
We should note that the article did not solve one particular
situation: the equality of the votes received by two or more
candidates.
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It is rather interesting that legal acts of FCSM

appear that he was voting inconsistently over the

of Russia (which regulated matters of organizing

question and so the ballot paper would be void).

and conducting shareholders’ general meetings)

The question whether a shareholder has a

1

provided no related recommendations . The men-

right to distribute some (not all) of his cumulative

tioned body tried to solve the issue by its letters

votes in the voting process and what are the relat-

(however, not so soon).

ed consequences of such actions for the ballot pa-

In particular, explanations about filling in a

per and voting validity has not been legally regu-

voting paper in cumulative voting are provided by

lated as well.

the FCSM letter of June 16, 2000 No. IK-07/2861

There is one more issue which has not been

“On the information included in the voting paper

solved: the procedure for using fractional shares

for the shareholders’ general meeting”, where it

which appeared due to the consolidation (art. 74).

was outlined that in cases of using cumulative vot-

These shares could not correspond with the formula

ing for the election of the board of directors mem-

of art. 66 of the Law on joint stock companies,

bers, the voting paper shall include a special col-

which recognized one share (and not a part thereof)

umn in which the shareholder (or his representa-

as a calculated value for composing votes [2, p. 41;

tive) shall place the number of votes casted for each

13, pp. 102–103].

candidate. However, it was unclear – how this ex-

Cumulative voting did not also correspond

planation should match up with the provisions of

with the provisions of the Law on joint stock com-

the Law on joint stock companies concerning the

panies concerning quorum and the number of votes

necessary submission of three voting options in the

required to make a decision.

ballot paper.

Art. 58 of the Law on joint stock companies in

It should seem that the technical question on

its initial version provided a norm, according to

the content of the cumulative ballot paper was of

which the shareholders’ general meeting is valid

great importance for the clearness of rights and ob-

(has quorum) if at the end of the registration period

ligations of those who participate in corporate rela-

for the general meeting shareholders (or their repre-

tions: according to art. 49 of the Law on joint stock

sentatives) wielding cumulatively over a half of the

companies, the right to appeal a decision made by

placed voting shares of the company have regis-

the shareholders’ general meeting before the court

tered. Therefore, in order to conduct a meeting over

is only granted to the shareholder who has not par-

all the questions on the agenda, quorum was needed

ticipated in the general meeting, or has voted

at the beginning of the meeting. At the same time,

against the decision made. It is logical that in cu-

art. 49 of the Law provided that the decision of the

mulative voting one could appeal a decision on the

shareholders’ general meeting over the question put

latter grounds only if the three voting options

to vote shall be taken by the majority of shareholders

(“for”, against” and “abstained”) were available in

(participating in the meeting) wielding company vot-

the ballot paper. Therefore, the shareholder should

ing shares, if the federal law or the corporation char-

voted “against” without distributing his votes

ter do not demand a larger number of votes. These

among the candidates (because otherwise it would

provisions in conjunction created such a situation
where it was believed that the decision over a ques-

1

See, for example, Resolution of FCSM of Russia of April 20,
1998 No. 8 “On approval of the Regulation on the procedure
for holding a general meeting of shareholders by holding an
absentee voting and making amendments to the Regulation on
maintaining the register of holders of registered securities,
approved by the Resolution of the Federal Commission for the
Securities Market of October 2, 1997 No. 27”.

tion put to vote (including the election of a board
by cumulative voting) could be made by the majority of present shareholders, which however was
not the majority of all shareholders at the moment
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of voting over a certain question (was not the quorum). In relation to cumulative voting, this risk was
aggravated by the following ending: “if a larger
number of votes is not demanded for making a decision”, since art. 66 specified that according to
cumulative voting, candidates who gained the majority of votes count as elected.
There was no clear regulation of the situation
when the board of directors (supervisory board) has
not been fully elected as a result of voting.
Generally, we should say that initial legal regulation of cumulative voting in the Law on joint
stock companies was terribly weak. So, it required
significant changes.
First changes concerning cumulative voting
were introduced to the Law on joint stock companies in 2001 (Federal Law of August 7, 2001
No. 120-FZ “On Amendments to the Federal Law
“On Joint Stock Companies”).
As the study of the explanatory note to the
draft Federal Law No. 98105477-2 “On Amendments to the Federal Law “On Joint Stock Companies”1 (which later became the Federal Law of August 7, 2001 No. 120-FZ) shows, no special explanations on the purpose of changing legal provisions
connected with cumulative voting were made.
Moreover, the history of the related draft law
(which was submitted to the State Duma in 1998)
shows that the version passed in the first reading
planned only a single change in relation to cumulative voting – the art. 66, which described its form.
Therefore, it becomes clear that the majority of
changes concerning cumulative voting were already
made at the stage of discussion in the State Duma,
so that is why we cannot see any explanations of
the related changes in the explanatory note. The
authors of the relevant amendments concerning
cumulative voting (and the suggested amendments
themselves) can be seen in the Table of amendments to the Federal Law “On Joint Stock Companies” No. 1, recommended by the State Duma
Committee on property (q.v. cl. 2092–2123, 221–
2234 of the mentioned table5).

The Federal Law of August 7, 2001 No. 120FZ corrected technically the art. 59 of the Law on
joint stock companies so that cumulative voting became the only exception to the voting principle
“one voting share equals one vote”6.
Art. 60 of the Law on joint stock companies
provided a rule that if the voting process featured
a cumulative voting procedure, then the voting
paper must specify it and also must explain the
essence of cumulative voting. This rule remains in
legal force up till now, and the judicial practice
confirms that the lack of related explanations may
end up in the void decision of a meeting 7.
No other significant changes in relation to the
content of the ballot paper in cumulative voting
procedures were introduced. The mentioned article
still specified that the ballot should in any case include all three voting options (“for”, “against”, “abstained”) and did not specify how it shall correspond with the essence of cumulative voting. We
should note that this rule exists in the mentioned
version up to the moment.
The Federal Law of August 7, 2001 No. 120FZ corrected the formula of cumulative voting provided for by art. 66 of the Law on joint stock companies, which has remained in the mentioned version without changes up till now.
Related changes undoubtedly sought to resolve some drawbacks of the initial version of the

3

Clauses 210–212 include changes in the part of cumulative
voting in Art. 60 of the Law on joint stock companies (proposed by V. Y. Kuznetsov, deputy of the State Duma of the
second convocation and A. I. Artemyev, deputy of the State
Duma).
4
Changes in the part of cumulative voting in Art. 66 of the
Law on joint stock companies (proposed by V. A. Tarachev,
deputy of the State Duma, V. E. Laritskiy, deputy of the State
Duma of the 2nd convocation).
5
Available at: http://sozd.parlament.gov.ru/bill/98105477-2
(accessed 04.02.2018).
6
Voting at a general meeting of shareholders is carried out on
the principle “one voting share of the company – one vote”,
except for cumulative voting in cases, provided by this Federal law.
7
See: Resolution of the FAS of the Moscow district of September 29, 2008 No. KG-A41/9091-08 on the case No. A41K1-23730/07.

1

Available at: http://sozd.parlament.gov.ru/bill/98105477-2
(accessed 04.02.2018).
2
Changes in the part of cumulative voting in Art. 59 of the
Law on joint stock companies (proposed by V. Y. Kuznetsov,
deputy of the State Duma of the 2nd convocation).
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Law on joint stock companies. However, the
new (and current) formula is not only unsuccessful
from the viewpoint of legal technique, but it also
brings internal contradictions into the Law on joint
stock companies. The previous formula unambiguously established the principle “one share equals
several votes” (“…every voting share of the company shall provide a certain number of votes) and
fairly corresponded to art. 59 of the Law on joint
stock companies, while the new formula suggests
that cumulative voting also assumes the principle
“one share – one vote”. This conclusion can be
made from the following fragment which describes
cumulative voting: “due to cumulative voting, the
number of votes given to each shareholder is multiplied by the number of members to be elected to the
board of directors (supervisory board) of the company…”. Thus, such description is a real contradiction to art. 59 of the Law on joint stock companies1.
Here either the latter article (art. 59) should have
been changed or (ideally) the model of cumulative
voting should have been defined more precisely and
accurately.
This law also changed art. 58 of the Law on
joint stock companies. Now it allowed for concluding that quorum was needed for each question on
the meeting’s agenda (though this legal provision
could have been made more clear). This question
was reflected in judicial practice. For instance, one
of the cases outlined the following: “as it is seen
from the case file, following the results of the cumulative voting 42.3% of all the voting shares that
participated in the meeting were given for the election of the board of directors. According to cl. 2
art. 49 of the Federal law “On Joint Stock Companies”, the decision of the shareholders’ general
meeting about the question put to vote should be
made by the majority of votes casted by shareholders wielding voting shares and participating in the

meeting, if the Federal law does not provide otherwise. Any decision, independently of the way of
calculating votes (cumulative or simple) should be
made by the majority of votes” (Resolution of the
FAS of the Povolzhskiy district of September 5,
2003 No. A57-1321/03-30).
As it is seen from the analysis of the amendments made, there was no radical improvement of
the situation with regulating cumulative voting; the
legislator still formulated the rules very briefly,
even intricately, and failed to answer the questions
of experts and enforcers. Many of the mentioned
questions were never solved. This was heavily aggravated by joint stock companies not willing to
obey obligatory rules of cumulative voting [1,
pp. 51–58]. However, there actually was a very important amendment, not formally connected with
cumulative voting, but having a great influence on
the development of this institute – Federal Law of
August 7, 2001 No. 120-FZ introduced the following: art. 47 of the Law on joint stock companies
included a new provision that allowed the federal
executive body on the securities market to establish
requirements for the preparation, summon and conduction of the shareholders’ general meeting in addition to the Law on joint stock companies2.
The first document to establish such requirements was adopted in 2002 – it was the Regulation
on additional requirements for the procedure of
preparation, summon and conduction of the shareholders’ general meeting, adopted by the FCSM
regulation of May 31, 2002 No. 17/ps.
This document (cl. 2.12) explained the rules
for designing a cumulative voting ballot paper.
The document indirectly developed the legislative provisions concerning necessary quorum for
each question included on the meeting agenda.
It was explained how to combine imperative
rules of the Law on joint stock companies concerning the need to submit all three voting options
with the rules of cumulative vote distribution: voting

1

What was, by the way, subject of attention in some legal positions of the courts. For example, in the FAS resolution of the
Ural district of April 8, 2004 No. F09-895/04-GK on the case
No. А76-12759/03 we can see the following: “according to the
meaning of cl. 4 art. 66 of the Federal law "On Joint-Stock
Companies", the method of cumulative voting does not provide
the shareholder with a larger number of votes (in relation to
number, which is available to him by virtue of cl. 1 art. 49 of
the mentioned Law), but provides for a special voting procedure related to the order for the distribution of votes and their
calculation”.

2

According to Table No. 1 of the amendments to the draft
federal law “On Amendments and Additions to the Federal
Law "On Joint Stock Companies" recommended by the State
Duma Committee on Property to Adoption”, the relevant
changes were proposed by the State Duma deputy Y. M. Ten,
deputy of the State Duma, V. S. Medvedev, deputy of the State
Duma of the 2nd convocation, P. М. Veselkin.
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options in relation to election of the board expressed by wordings “for”, “against” and “abstained”, should be specified only once in relation
to all candidates.
In relation to submission of the information on
votes distribution in the ballot paper, it was noted
that a special column for writing down the number
of votes casted for a candidate by a voter who participated in the general meeting and voted “for”
must be placed next to the name of every candidate.
In other words, the explanation meant that if the
shareholder desired to distribute his votes, he first
had to choose the option “for”. He actually could
not distribute his votes against someone, as it would
result in a void ballot paper.
There also was an interesting and controversial
explanation over calculation of votes in relation to
fractional shares. What is especially interesting, the
issue concerning the rights of shareholders (i. e. the
issue which was not even a subject matter of this
sublegal act) was solved by specifying what explanation should be provided in the cumulative vote
ballot paper. According to this document, the ballot
paper should provide an explanation that a fractional part of a vote gained as a result of multiplying
the number of votes possessed by the shareholder
(owner of the fractional share) by the number of
seats in the directors’ (supervisory) board of the
company could only be casted for one candidate.
Later, some of the mentioned provisions were
corrected in accordance with the FCSM regulation
of February 7, 2003 No. 03-6/ps1, which consolidated all explanations related to cumulative voting
in a single paragraph (2.14).
In particular, the mentioned regulation of 2003
excluded explanations concerning the necessary
provision of three voting options (“for”, “against”
or “abstained”) in the cumulative voting ballot paper from the text of the Regulation on additional
requirements for the procedure of preparation,
summon and conduction of the shareholders’ general meeting [7; 10; 14].
This situation, as it becomes clear from the
further analysis of judicial practice, led to serious

practical complications concerning the filling in of
ballot papers and assessment of their validity or
invalidity grounds.
In some cases, ballot papers included all the
three voting options (“for”, “against” or “abstained”), moreover, such ballots allowed one to
distribute votes not only “for” but also “against”,
while others only allowed for distributing votes but
provided no “against” or “abstained” options.
The courts also formulated different legal positions.
In some cases, courts pointed at non-obligatory
provision of any other voting options: “in cumulative voting the ballot paper may not specify the
number of votes casted “against”, since it contradicts the sense of cumulative voting, as according
to the cumulative voting rules a shareholder may
cast all his votes for one candidate or distribute
them among some candidates” (Resolution of the
FAS of the Povolzhskiy district of December 7,
2006 on the case No. A57-29197/05).
Some court decisions even pointed at needlessness of including the voting options “against”
and “abstained” into the cumulative ballot paper:
“the appellant’s claim that the lack of voting options “against” or “abstained” in the ballot paper
infringes the shareholders’ right to appeal the decisions of the meeting…, is inconsistent. The court
has correctly noted that the lack of the columns
“against” and “abstained” in the ballot paper is
not a violation of article 60 of the Federal law “On
Joint Stock Companies”, which defines requirements for the ballot papers2. According to the
FCSM letter of June 16, 2000 No. IK-07/2861 “On
the information contained in the ballot paper for voting at the shareholders’ general meeting”3, in cases

2

A similar conclusion can be found in the FAS Resolution of
North Caucasian district of February 14, 2006, No. F086310/2005 on the case No. A32-14321/2005-24/88.
3
Let us note that in this case the position of the court was
based on an explanation that was not working neither at the
time of consideration of the case nor at the time of the corporate action (the meeting), since the corresponding letter was
recognized invalid in 2003 by the letter of the FCSM of Russia
of November 19, 2003 No. 03-IK-04/17429 “On the recognition of the letter of the Federal Commission for the Securities
Market of June 16, 2000 No. IK-07/2861 "On the information,
contained in voting paper for the shareholders’ general meeting"” as invalid.

1

“On additional requirements for the order of preparation,
summon and conduction of shareholders’ general meeting”,
adopted by the FCSM regulation of May 31, 2002 No. 17/ps.
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the election of the board of directors members is

District of October 2, 2008 No. F09-6902/08-S4 on

conducted by means of cumulative voting, then

case No. A76-25960/2007-5-811/78);

the ballot paper shall have a column in which a

– “taking into account that according to the
Federal law of December 26, 1995 No. 208-FZ

shareholder (or his representative) shall put a
Taking into account the specific features of the

“On Joint Stock Companies” in cumulative voting
the will of a shareholder has to be revealed in the

distribution of votes in cumulative voting, the use

distribution of his votes for one candidate or for

of common voting options for the question put to

two or more candidates, the number of votes casted against the candidates to the board of directors

number of votes casted for each of the candidates.

vote shall unreasonably complicate the filling in of

are not taken into consideration for the calculation
of votes, cumulative voting cannot be used to vote

ballot papers, as the shareholder will have to make
precise calculations over the distribution of his

against candidates” (resolution of FAS of the Central District of April 1, 2011 on case No. A08-

votes for each candidate over the columns
“against” and “abstained” (q.v.: resolution of the

4046/2010-23);
– “according to cumulative voting, the will of

FAS of the North Caucasian district of February
14, 2006 No. F08-140/2006 on the case No. A32-

a shareholder has to be revealed in the distribution
of his votes among all candidates. The number of

20760/2005-32/5031).
It is interesting to mention court decisions

votes casted against the candidate to the board of
directors or against all candidates are not taken into

where in presence of all the three voting options,
courts took into legal account only votes casted

consideration for the calculation of votes” (resolution of FAS of the East-Siberian District of March

“for”, while the option “abstained” was recognized
as having no legal effect:

18, 2013 on case No. A10-92/2011, of March 31,
2014 on case No. A10-92/2011).

– “according to cumulative, voting the will of
a shareholder has to be revealed in the distribution

In other cases, the lack of directions concerning the possibility to vote “against” or “abstained”

of his votes among all candidates. This entails that
the number of vote casted against the candidate to

could make the meeting decision void: “the ballot
paper… does not allow the shareholders to express

the board of directors or against all candidates
are not taken into consideration for the calcula-

their opinion on each of the candidates to the board
of directors, i. e. to specify the number of votes

tion of votes” (resolution of FAS of the Central
district of March 21, 2006 on case No. A36-

casted “for” or “against” each candidate. Therefore, …the procedure of voting over the fifth ques-

2682/2005);
– “the current legislation provides that in cu-

tion on the agenda of the shareholder’ general
meeting in relation to electing the board of directors

mulative voting the will of a shareholder has to be
revealed in the distribution of his votes for one can-

members was not observed” (resolution of FAS of
the Moscow District of September 29, 2008

didate or for two or more candidates. The number
of votes casted against the candidates to the board

No. KG-A41/9091-08
23730/07).

of directors are not taken into consideration for the
calculation of votes” (resolution of FAS of the Ural

on

case

No. A41-K1-

Therefore, as it is seen from the given provisions, sublegal regulation made it possible to correct some drawbacks of the law, however no significant improvement was performed, and the

1

We should note the consistency in the conclusions of this
court on the issue under consideration: a similar position was
expressed in 2003 (FAS resolution of the North Caucasian
district of March 21, 2003 No. F08-805/2003), although at that
time with a correct reference to the letter of FCSM of Russia of
16.06.2000 No. IK-07/2861 (at that time it was in force).

amendments made to the sublegal act in 2003 almost nullified all the attempts to make regulation
better.
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A significant change in the regulation of the
cumulative voting institute was made in 2004 along

In 2012 the Regulation on additional requirements for the procedure of preparation, summon

with the adoption of the Federal Law of February
24, 2004 No. 5-FZ “On Amendments to the Federal

and conduction of the shareholders’ general meeting (approved by the FCSM order of February 2,

law “On Joint Stock Companies”.
The mentioned law made changes to art. 66 of

2012 No. 12-6/pz-n) was adopted, and it remains in
legal force up till now.

the Law on joint stock companies, according to
which it was now obligatory for all joint stock

This document “resurrected” the eliminated (in
2003) provisions of the previous Regulation on ad-

companies to elect of the board of directors (supervisory board) members by cumulative voting1. This

ditional requirements for the procedure of preparation, summon and conduction of the shareholders’

rule remains in legal force up till now. The goal of
introducing the relevant regulation emanates clearly

general meeting concerning the content of the cumulative voting ballot paper. Cl. 2.21 of 2012 Reg-

from the explanatory note to the draft Federal Law
No. 202147-3 “On Amendments to the Federal Law

ulation defined that the cumulative voting ballot
paper should provide three voting options – “for”,

“On Joint Stock Companies”2, which later became

“against” and “abstained” only once for all candi-

the Federal Law of February 24, 2004 No. 5-FZ:
the protection of minority shareholders3.

dates to be elected to the board of directors (supervisory board), while there should be a special column for writing down the number of votes given to
a candidate right next to his name4.

1

Courts basically clearly indicated the impossibility of a different approach after the entry into force of the mentioned law
(see: FAS resolution of North Caucasian district of November
23, 2005 No. F08-5523/05). Although, according to some acts,
it is evident that due to certain circumstances of the vote, other
election options were legitimized (see: Resolution of the Federal Arbitration Court of the Povolzhskiy district of May 13,
2011 No. F06-1158/11).
2
Available at: http://www.duma.gov.ru/systems/law/?number=
202147-3+&sort=date (accessed 06.02.2018).
3
Here is the text of the corresponding explanatory note: “One
way to protect the rights of minority shareholders (shareholders
who do not own a controlling stock of shares) is to use cumulative voting when electing members of the board of directors
(supervisory board) of the joint stock company... When using
cumulative voting, minority shareholders can elect the proportional minority of members to the directors’ board. If the cumulative voting is not applied, the elections of the director’s
board members will depend entirely on the controlling shareholder. At the same time, minority shareholders, wielding together 49.9 percent of voting (for example) shares and voting
in a consolidated manner, will be unable to elect any members
of the directors’ board. Thus, the rights of minority shareholders are significantly impaired. The current Law "On Joint Stock
Companies" states that cumulative voting in the election of the
director’s board members is mandatory only for joint stock
companies with the number of shareholders (holding voting
shares of the company) over 1000. For joint stock companies
with a smaller number of shareholders, cumulative voting can
be applied if it is provided by the corporation charter. However, the inclusion in the company’s charter of provisions on
cumulative voting in the election of director’s board members
depends entirely on the will of the controlling shareholder of
the company. The draft law suggests that cumulative voting
will be applied in the elections of directors’ board members for
joint stock companies with any number of shareholders...

The document featured a special rule according to which the number of candidates among
which the votes shall be distributed due to cumulative voting could exceed the number of seats in the
board of directors (supervisory board) of the company (cl. 2.21). Technically, this indirectly appeared from the previous Regulation of 2002, but
apparently due to the analysis of cumulative voting
practice, state power bodies decided to regulate this
matter more clearly.
The document (cl. 2.20) reproduced provisions
on the procedure of using fractional parts of shares
in cumulative voting. In particular, it was outlined
that a fractional part of a vote gained as a result of
multiplying the number of votes possessed by the
shareholder (owner of the fractional share) by the
At the same time, the draft law establishes a minimum number
of the board of directors (at least 5 members)... This will allow
small shareholders wielding totally 20 percent of the voting
shares of the company (or more) to elect at least one member to
the board of directors, while in ordinary voting these shareholders will not be able to elect any members of the board of
directors... The amendments proposed by the draft law to the
Federal law "On Joint Stock Companies" will allow to enhance
protection of shareholders’ rights”.
4
This provision has not changed since its inception (it remains
in force).
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number of seats in the directors’ (supervisory)

ligatory to use cumulative voting, and in the other

board of the company could only be casted for one

case (limited liability companies) the use of cumu-

candidate.

lative voting was optional.
Second, another difference between the legis-

Development of the Cumulative Voting

lation on joints stock companies and the legisla-

Institution in the Legislation on Limited

tion on limited liability companies is interesting:

Liability Companies

in the first case (then and now) the provisions on

Let us now analyze the development of cumu-

cumulative voting covered only the elections of

lative voting institute in the legislation on limited

the board of directors (supervisory board), while

liability companies.

in the second case there is a chance to use this vot-

Before 1998 (before the adoption of the Law

ing for the formation of any collegial bodies

on limited liability companies) not a single legal act

(board of directors (supervisory board), members

which regulated the legal status of limited liability

of the executive office and members of the audit

companies or similar companies, having a different

committee). Besides, the first distinction (the di-

name but the same nature, mentioned the use of

lemma of imperative/dispositive) and the second

cumulative voting.

one (the legal coverage of corporation bodies)

The related provisions (on cumulative voting)

provide no logical reason.

were incorporated into art. 37 of the Law on limited

The Law on limited liability companies pro-

liability companies. These provisions appeared due

vides the following formula for cumulative voting:

to the prior inclusion of similar provisions (in 1995)

the number of votes possessed by each member is

into the Law on joint stock companies, while the

multiplied by the number of candidates to be elect-

reason for such inclusion was the same – the pro-

ed into the corporate body; a member may cast his

tection of minority members of limited liability

votes for one candidate or distribute them among

companies [21]1.

two or more candidates.

However, the model of cumulative voting pro-

Therefore, there is no principal difference from

vided by the Law on limited liability companies, as

cumulative voting formula in joint stock companies

it was already noted above, was significantly dif-

at first glance2. However, the distinctive features of

ferent from the provisions on cumulative voting

LLC have to be taken into account along with the

established by the Law on joint stock companies (in

analysis of the mentioned formula content.

its initial version).

Art. 32 of the Law on limited liability compa-

First, art. 37 of the Law on limited liability

nies sets the following general rule for determining

companies provided a possibility for the founders

the number votes possessed by a member at the

(members) of LLC to settle provisions on cumula-

meeting: each member has a number of votes (at the

tive voting in the corporation charter. In other

general meeting) equal to his share in the capital

words, in one case (for certain joint stock compa-

stock of the company, if the federal law does not

nies, and since 2004 – for all of them) it was ob-

provide other rules.

1

Both the first and second arguments confirm the commentaries to the law, provided immediately after its adoption. Thus,
E. A. Sukhanov noted: “In order to protect the interests of
small members of the company, the law allows to use cumulative voting along the elections of members of the supervisory
board and the collegial executive body of a limited liability
company (if it is provided in the charter of the company) (cl. 9
art. 37). Cumulative voting allows even a minority of participants to promote their candidate for election. This progressive
idea is borrowed from the joint stock legislation...” [21, p. 40].

2

Moreover, we should note that a part of the abovementioned
formula was used to modify the wording of art. 66 of the Law
on joint stock companies in 2001 (Federal law No. 120-FZ of
August 7, 2001 “On Amendments and Additions to the Federal
Law "On Joint Stock Companies"): instead original words
"equal to the total number of members of the director’s board",
the text included the words “by the number of persons who
should be elected”.
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At the same time, this article provides that the
corporation charter may establish another procedure for determining the number of votes. In turn,
according to art. 14 of the Law on limited liability
companies, the size of a member’s share which
shall be equal to the correlation between his nominal share cost and the capital stock may be determined in percentage or as a fraction number. This
article also provides that the nominal share cost of
LLC members should be set in rubles. It is not difficult to determine the size of a share: share sizes
are well known for members and for the company
itself, moreover – this information is imperatively
included into the State Register1.
Therefore, formally the first part of the formula shall use percentage or a fractional number,
the multiplication of which by the number of collegial body members will result in the number of
cumulative votes possessed by a participant of the
meeting. These votes can be casted for one candidate or they can be distributed among several candidates.
At the same time, the law does not explain
how precisely a member shall use his votes: votes
may come in the whole number or in a fractional
number, a member may distribute only a part of his
votes (like in case with the legal application of the
Law on joint stock companies)2, etc. Within such
approach, candidates who gained the largest number of votes count as elected.
As it is seen from the description of cumulative voting, here we have all the known problems
(which were mentioned above) typical of the legal
application of the legislation on joint stock companies, and even more. For instance, in contrast to the
Law on joint stock companies, we have no requirements for the ballot paper, including the cumulative voting ballot paper.

Thereat it is interesting to note that since the
adoption of the Law on limited liability companies
provisions on cumulative voting have not changed
at all, while significant judicial practice over the
application of the Law in relation to cumulative
voting provisions is really poor.
Development of the Cumulative Voting
Institution in the Legislation on Insolvency
(Bankruptcy)
Now let us consider the development of the
cumulative voting institute in legislation on insolvency (bankruptcy).
Provisions on the use of cumulative voting for
the formation of the creditors’ committee appeared
in the second law on bankruptcy (Law on insolvency (bankruptcy) of 1998)3. The goal of introducing
the related institute was defined clearly by the scientists: protection of creditors’ interests (especially
those of small creditors) [17, p. 41].
Thus, in relation to legislation on insolvency
(bankruptcy) the legislator used experience of legislation on joint stock companies for the protection of
interests of a special group of persons, having
common interest, and not being a legal entity (i. e. a
civil community as we can call it today according
to the Russian Civil Code terminology). Such an
approach fully conformed the turnover interests: the
state acknowledged that making decisions in these
communities brings problems of considering the
interests of minority.
The Law on insolvency (bankruptcy) of 1998
established the necessary use of cumulative voting
in elections of a creditors’ committee, no alternatives were provided4.
According to art. 17 of the Law on insolvency
(bankruptcy) of 1998, the following cumulating
vote model was established:
3

Earlier, the rules on election of the creditors’ committee by
cumulative voting were found in the Model Law of the CIS
“On Insolvency (Bankruptcy)”, adopted by the Decree of December 6, 1997, No. 10-15 (art. 16), adopted by the Interparliamentary Assembly of CIS Member Nations at the tenth plenary session.
4
This was quite clearly indicated in the court practice: “clause 2
of article 17 of the Federal law "On Insolvency (Bankruptcy)"
provides that the election of the creditors’ committee is carried
out by cumulative voting. There is no other legal way to elect a
committee” (see: resolution of the FAS of the Volga-Vyatka
district of October 9, 2000 No. A28-1201/00-67/22).

1

See: art. 5 of the Federal law of August 8, 2001 No. 129-FZ
“On State Registration of Legal Entities and Individual Entrepreneurs”.
2
This is confirmed by judicial practice. For example, the FAS
resolution of the Volga-Vyatka district of July 29, 2013, on the
case No. A82-7700/2012, states the following conclusion:
“voting at the general meeting is one of the ways to use the
rights of the members of the Company. The plaintiff ordered, at
his own discretion, his right to vote, giving only a part of his
votes, which cannot be considered as a violation of the order of
the meeting”.
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– in relation to determining the number of
votes: claims of the creditor on monetary obligations and (or) on imperative payments equal to ten
minimum monthly wages granted a number of
votes for the creditor equal to the number of creditors’ committee members, if the decision of the
creditors’ meeting has not decided otherwise. This
formula is not really precise; perhaps, it was an attempt to outline a separate minimal structural element (part of debt) which had to be multiplied by
the number of the creditors’ committee members,
i. e. it was an effort to adapt creditors’ cumulative
voting to that of shareholders. In reality it is quite
clear that here a third part of the formula was hidden: multiplication of the results obtained by the
number of debt units held by the creditor. In literal
reading, creditors wielding a debt less than one
minimal unit (for example, if the creditor’s claim
amounts reached only five minimum monthly wages) were dropped out from the formula. The question of the remaining debt of less than one minimal
unit has not been solved as well (for instance if the
amount of the creditor’s claims over monetary obligations was fifteen minimum monthly wages, then
the creditor could only receive a minimal number
of votes, while it was legally unknown what to do
with the remaining five minimum monthly wages);
– in relation to the right of the voter to use his
received cumulative votes: the creditor could cast
his votes for one candidate or distribute them between candidates for members of the creditors’
committee. It is clear that the law provided no essential details concerning the distribution of votes.
Similarly to the legal application practice of legislation on joint stock and limited liability companies,
we can assume that that the creditor could distribute
his votes as he wished, including not completely. It
is notable that the law provided no requirements for
the ballot paper.
As a result of such voting, candidates who received the most votes counted as elected. As we
can see, the provisions of the Law on insolvency
(bankruptcy) of 1998 also had no distinctions from
the relevant provisions of the Law on joint stock
companies, including the unregulated issues (equity
of votes, etc.).
It is important to note one difference between
legal provisions of this law and of laws on joint

stock and limited liability companies: the decision
of the creditors’ meeting (“if the creditors’ meeting
decision does not provide otherwise”) could correct
the procedure for calculating cumulative votes.
It is also necessary to note that similarly to the
Law on joint stock companies the termination of
powers of the creditors’ committee (elected according to cumulative vote) could take place only in
relation to all the committee members.
Provisions on electing the creditors’ committee
by cumulative voting were included into the currently effective Federal Law of October 26, 2002
No. 127-FZ “On Insolvency (Bankruptcy)”.
This law (art. 18) changed the formula of cumulative voting. Now each bankruptcy creditor and
each empowered body wielded the number of votes
equal to the amount of their claim in rubles multiplied by the number of the creditors’ committee
members.
Other elements of cumulative voting remained
generally unchanged in the law, including some
problematic questions which are usually replenished by court decisions. One of these questions is
the question on quorum for making decisions: this
issue has never been regulated by the previous law,
nor it is regulated in the present one. Judicial practice here presumes that “the total number of votes
distributed in accordance with cumulative voting
must be composed of the majority of votes from the
total number of votes of the bankruptcy creditors
and empowered bodies, whose claims are included
into the register of creditors’ claims on the date of
the creditors’ meeting, multiplied by the number of
the creditors’ committee members (resolution of the
Supreme Arbitration Court of the Russian Federation of February 18, 2013 No. VAS-5620/12 on
case No. A45-4227/2011).
The negative difference of the present Law on
insolvency (bankruptcy) of 2002 from the Law on
insolvency (bankruptcy) of 1998 is the exclusion of
provision that powers of a creditors’ committee can
be terminated for all its members simultaneously.
Why this provision was discarded for the effective
law is beyond comprehension.
A significant difference of the Law on insolvency (bankruptcy) of 2002 was the regulation of
many procedural questions at the sublegal level. In
particular, General rules on preparation, organization
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and conduction of creditors’ meetings and sessions
of creditors’ committees by the insolvency officer
were adopted by the Russian Government regulation of February 6, 2004 No. 56, while the Standard
form of a ballot paper for the election of the creditors’ committee was approved by the order of the
Ministry of Economic Development of the Russian
Federation of September 1, 2004, No. 235 “On the
approval of the standard forms of a ballot paper and
journal for the registration of the creditors’ meeting
participants”.
The content of the latter document is especially interesting. The following facts draw attention:
– the presence of the provision on the number
of cumulative votes possessed by a meeting participant in the ballot paper1;
– the presence of a single column in the ballot
paper expressing the voter’s will: “the number of
votes casted for the candidate”. Therefore, the ballot paper provided no “against” or “abstained” options; one can only cast votes (completely or incompletely) for the candidate (or candidates) or
withdraw from voting;
– the presence of imperative requirements for
filling in the ballot paper2, violation of which
makes the paper void, according the positions of
courts3.

Conclusions and Suggestions
for Improvement of the Legislation
The research conducted allows us to formulate
some proposals concerning the assessment of cumulative voting institute in Russian law, as well as
the vectors of its further development.
Cumulative voting is an institute which appeared in the course of searching for ways and
methods of upgrading election procedures in order
to secure the minority participation in elective bodies (it is noteworthy that its aim is not just to ensure
the interests of the minority but to provide certain
guaranties of its representation in the relevant elective body).
This initial purposive function of the institute
ensured its demand in corporate relations, where
the conflict potential of relationships between the
majority and minority was rather high, and there
was a need in a convenient mechanism for conflict
elimination by providing minority with representation in elective corporate bodies. Thus, cumulative
voting has logically “integrated” into Russian legislation, despite all the criticism of this type of
voting, which is expressed by various Russian and
foreign scientists. In Russia this type of voting
came in the right place at the right time4. It made
lowing position: “The courts found that in the voting paper
over issue No. 5 prepared by the insolvency officer for the
meeting of creditors on September 16, 2015, names of the candidates to the creditors’ committee have already been entered.
Having evaluated these circumstances, the courts came to a justified conclusion that the actions of the officer on giving the participants of the creditors’ meeting the ballots with the names of
candidates to the creditors’ committee included, do not comply
with the requirements of article 18 of the Law on bankruptcy”.
4
Recently, there are works in which approaches to solving
problems of minority and majority relationships in Russian
corporations are considered more than critical. For example,
O. V. Osipenko writes: “The foundations of corporate legislation were laid down in the Russian Federation in the early to
mid-1990s, largely influenced by the illusory and romantic
notions of the notorious cohesive group of "economistsrevolutionaries" regarding the evolution of the domestic capital
market and the formation of a typical model of corporate governance. So, it was expected that in the country, selflessly inspired by voucher privatization, there will be a multimilliondollar layer of minority shareholders, a large part of which will
be properly prepared professionally, and therefore dominate the
US corporate governance model, based on an extremely low
subject concentration capital and the corresponding need for
democratic mechanisms for the participation of "broad masses
of investors" in corporate governance, the systematic elimination of investment ditch from the operating manual, which is
transmitted to "top-managers". It was assumed that for this
reason the law should in every possible way "support" small
shareholders. So in his text there were norms about the predominantly (and then totally) mandatory cumulative voting
system when electing the board of directors...” [15]. From our
point of view, such an approach cannot be considered ade-

1

“The total number of votes held by a participant in the meeting of creditors in voting on this issue (determined by the formula: the amount of the claim (in rubles) x the number of
members of the creditors’ committee) __________________”.
We should note that the courts pay attention to the mandatory
nature of this detail of a ballot paper, explaining this by the fact
that “every participant in the creditors’ meeting must have
information (in the voting) on the number of votes given to him
for the purpose of distributing them among the candidates to
the committee of creditors” (the decision of the Arbitration
Court of the North Caucasian district of July 20, 2016 No. F084680/2016 on the case No. A61-4031/2015).
2
“Enter legibly the last name, first name, patronymic of each
candidate, whom you consider possible to elect as a member of
the creditors’ committee, and the name (surname, name, patronymic) of the creditor, of which each candidate is a representative. Distribute the number of votes given to you among the
candidates to the committee of creditors. Write down the number of votes given for the candidate legibly (if the number of
votes is not entered, it is considered that 0 (zero) of votes is
given for this candidate). A ballot paper in which the surname,
name and patronymic of none of the candidates proposed by
the creditors are entered, a ballot in which the number of votes
distributed among candidates to the committee of creditors is
greater than the number of votes given to the participant of the
creditors’ meeting, as well as the ballot signed by the person,
not registered in the registration journal, or an unsigned ballot
shall be considered invalid. It is not allowed to fill in the ballot
paper with a pencil and to make any corrections to it”.
3
For example, in the resolution of the Supreme Arbitration
Court of the Russian Federation of 11 May 2012 No. VAS5620/12 on the case No. A45-4227/2011, we can find the fol-
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it possible to secure the balance of the minority
and majority interests, primarily in corporate rela-

der certain circumstances” in assessment of possibilities for minority representatives to pass cumula-

tionships arising when managing a joint stock
company.

tive voting in order to gain access to the board of
directors [9, p. 111]2. These circumstances are

At the same time, we cannot say that cumulative voting is a panacea from violating interests of

clear:
– the size of the share of a majority sharehold-

the corporate relations participants, neither it is a
guarantee of representation of any minority inter-

er. It can be so large that even all the minority
shareholders together will fail to bring a member

ests in collegial management bodies. Such representation is ensured first of all for large minority

into a collegial body (even if their presence at the
meeting will reach 100%);

participants or for a large consolidated group (or
groups) of such participants (in this context cumu-

– the size of the share of a minority shareholder (a group of shareholders). The related commen-

lative voting serves as a guarantee of representa-

taries are the same as for the previous circum-

tion not for minority shareholders but for shareholders that can be called “meso-shareholders”

stance;
– the number of participants. This circum-

(from the Greek word meso – middle, medium)
[1, p. 27]1.

stance is really essential. What is especially important, the presence or absence of distributed pos-

We cannot ignore the justice of the courts’ decisions which (see above) utilized the wording “un-

session (when there are many participants and no
one (not even a group) has a full control) does not
always guarantee real possibilities for the promotion of candidates of minority shareholders;

quate, it is nothing more than an obvious oversimplification;
the problem of the majority and the minority is an eternal problem for corporate organizations (any commercial or noncommercial, large or small); not privatization, the reason for
the fact that rules on ensuring minority interests in corporate
relations are declared and fixed on the political, legal and legislative level, and not the actions of some organized group of
“economists-revolutionaries”. While there are corporations in
which decisions are made not by consensus, but by any other
system that involves taking a decision based on the choice of
the majority, the legislator will have the permanent task of
finding a balance between the interests of the majority and the
minority. In general, the problem is deeper: the search for such
a balance (interests between majority and minority) is a problem (and task) for any social organization, it is generally a
fundamental problem for philosophy, sociology, law and other
sciences [8; 20, pp. 41–47; etc.). To relate to it (and not the
worst, let’s note) its decisions, such as cumulative voting in
certain areas of legal regulation) similar to (as in the above
article) way is unproductive: to find on this basis the necessary
legal means to achieve the desired balance is impossible.
1
The drafters of the Law on joint stock companies also drew
attention to this moment: “The cumulative voting increases the
degree of participation of large external shareholders in the
management, but it does not directly help shareholders owning
five shares each” [1, p. 27]; “cumulative voting also works as a
means of providing large external shareholders with access to
information” (Ibid, p. 74); “the requirement to hold a cumulative voting... provides for a large group of minority shareholders a right for the proportional representation in the board of
directors (supervisory board) of the company” (Ibid, p. 394);
“the main task of cumulative voting is to ensure the possibility
of electing its own representatives to the board of directors
(supervisory board) of the company for a large group of minority shareholders” [Ibid, p. 401].

– the number of the elective collegial body
members. A small number of these members may
lead to the impossible promotion of the minority
members’ candidate;
– the real quorum of the general meeting. Usually, in order to assess the possibility to enter the
collegial body a so-called “ideal passing score” is
calculated from the total number of shareholders,
while the quorum of the meeting will include all
shareholders present on a certain day. However, in
reality this ideal score is extremely hard to achieve
for many corporations, so that is why a real passing
score should be calculated, which shall consider the
suggested meeting quorum (several variants), in
order to elect 15 collegial body members. We shall
present a rather simple example which illustrates
these arguments in Table.
2

It is impossible, as we think, to say without appropriate comments that cumulative voting is guaranteed to allow minority
shareholders to promote at least one candidate to the board of
directors (supervisory board); cumulative voting, according to
the fair expression of some authors, only “gives a chance to the
shareholder” to promote one or several members of the collegial body [9, p. 111].
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An example of calculating the real passing score,
which considers the quorum of the shareholders’ general meeting

Quorum in %
100
(reflects
the current
structure
of the share
capital)
99
98
97
96
95
94
93
92
91
90

Percent (%) of voting shares depending
on the quorum
Shareholder
Shareholder
Shareholder
X
Y
Z

The number of candidates “passing”
to the collegial body
Shareholder
Shareholder
Shareholder
X
Y
Z

54.99

11.33

2.48

8

1

0

55.55
56.11
56.69
57.28
57.89
58.5
59.13
59.77
60.43
61.1

11.44
11.56
11.68
11.8
11.93
12.05
12.18
12.32
12.45
12.59

2.5
2.53
2.55
2.58
2.61
2.63
2.66
2.69
2.72
2.75

8
8
9
9
9
9
9
9
9
9

1
1
1
1
1
1
1
1
1
2

0
0
0
0
0
0
0
0
0
0

As is seen from this example, according to calculations from the total number of shareholders
(provided there are no such factors as the consideration of votes of other shareholders that possess
very small shares and as the possible agreements
between these shareholders and one of the three
main shareholders), Shareholder Y will qualify for
one vacancy in the collegial body only if the quorum reaches 90%, while Shareholder Z will fail to
elect a single member to the collegial body by his
cumulative votes even with high quorum and the
presented structure of share capital.
Legal decisions on trials which arose from the
use of cumulative voting in formation of the creditors’ committee in insolvency proceedings clearly
show the absence of the aim to ensure minority representation in this type of voting. For example, in
its resolution of May 11, 2012 No. VAS-5620/12
on case No. A45-4227/2011 the Supreme Arbitration Court of the Russian Federation notes the following: “since the Law on bankruptcy provides that
the creditors’ committee is elected by cumulative
voting, the appellation court has incorrectly considered in the mentioned circumstances, that the
creditors’ committee shall consist of representatives of several creditors, and not of a single one.
Another act (the resolution of the Supreme Arbitration Court of the Russian Federation of February
18, 2013 No. VAS-5620/12 on case No. A454227/2011) defined that “The Law on bankruptcy
does not provide direct representation of creditors
in the creditors’ committee. In this case, such representatives are elected from one bankruptcy creditor,

which does not contradict the aforementioned procedure”.
Taking into account this circumstance, we
must outline that cumulative voting cannot be really
treated as an aforementioned proportional variant
(the number of shares provides the number of
votes), neither we can speak of proportionality in
the context of ensuring proportionate representation
of all corporate members, since proportionate representation is actual for relatively large corporate
members. Cumulative voting is closer to disproportional variant (the value of capabilities is larger in
comparison with a nominal share) in the mentioned
approaches, but is not truly disproportional, as it
has special distinctive features.
So what are these features? The first one is
the function of cumulative voting. As it is correctly outlined in the text of the Resolution of FAS of
the West-Siberian District of April 11, 2014 on
case No. A75-7626/2013: “cumulative voting is a
type of voting which is used in simultaneous election of a group of members to management bodies…”. This words precisely underline: cumulative
voting is used when several participants having
unequal shares need to form one or several collegial bodies. In this case cumulative voting conditionally allows minority members to gain representation in a collegial body without unnecessary
transaction expenses. The mentioned conditions
are clear (see above) and most of them confine
themselves into certain mathematical formulas, so
the necessary use of a special formula for determining the number of votes possessed (not in all
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jurisdictions1) (and for assessing the possibility of
electing a certain candidate) is the second feature
of cumulative voting2. The third feature are the
special conditions for identifying the winner of the
election.

Despite the fact cumulative voting has been
applied in Russian civil law for a long period (over
20 years), no uniform approaches to its regulation
have been developed in various spheres, many
practical issues have not been solved in the sphere
of relations where cumulative voting applies. As a
matter of fact, there is still no clear understanding
of the place which cumulative voting takes in a variety of different legal instruments ensuring the optimal balance of the minority and majority interests
in corporations and civil communities. For today it
is not enough to acknowledge that cumulative is
oriented towards securing interests of minority
members. Previously, when this provision was formulated by courts and legal science, such a substantiation was more than enough. Yet today, when we
have a complicated system of legal entities, and
when inside the legislation regulating the most solid
of them – the joint stock company – the differentiation between public and private companies is becoming more and more clear3, we obviously need a
new view of cumulative voting. This view has to
treat cumulative voting not as a sole method to ensure minority representation in collegial management bodies but rather as one of them (though highly effective). Under this approach, the logic of the
mandatory/permissive nature of this voting and its

1

A formula can be spoken on with regard to the Russian legislation (“the number of votes held by each shareholder is multiplied by the number of persons to be elected to the board of
directors (supervisory board) of the company” (art. 66 of the
Law on joint stock companies), there is a similar situation in
Vietnamese legislation (article 144 of the Law on Enterprises
of Vietnam, 2014): “the voting to elect members of the Board
of Directors and of the Supervisory Board shall be implemented by the method of cumulative voting, whereby each shareholder has his / her total number of the votes of the members of
the Supervisory Board” (Available at: https://www.hcmiu.
edu.vn/Portals/1/Docs/vanbanphapluat/english/68-2014-QH13Luat%20Doanh%20nghiep.pdf (accessed 08.02.2018). However, in some jurisdictions, the calculation of cumulative votes is
simpler, for example, a shareholder receives a number of votes
equal to the number of shares owned by him (such regulation is
used in article 144 of the federal law of United Arab Emirates
on commercial companies (Federal Law No. 2 of 2015 “On
commercial companies”): “Cumulative voting shall mean that
each shareholder shall have a number of votes in favor of each
of the selected candidates, provided that the number of votes
granted to the candidates does not exceed the number of votes
owned by him” (Available at: http://ejustice.gov.ae/downloads/latest_laws2015/federal_law_2_2015_commercial_comp
anies_en.pdf (accessed 8.03.2018)).
2
“The mathematics of cumulative voting”, in principle, is well
mastered in practice; therefore, it is not necessary to bring the
corresponding formulas, as they are universal regardless of
jurisdiction. Let us note that sometimes for the purposes of
property management, such formulas are fixed in some legal
acts. For example, this was done in the Regulations on the procedure for interaction between the executive authorities of
Moscow and the separation of their powers in the exercise of
shareholder rights on shares owned by the city of Moscow,
approved by the Moscow Government Resolution of July 3,
2007 No. 576-PP dated July 3, 2007 “On the procedure for
interaction between the executive authorities of Moscow and
the separation of their powers in the exercise of shareholder
rights on shares owned by the city of Moscow, and the principles of strategic and operational planning, the organization of
the control system and the assessment of efficiency of financial
and economic activities of joint stock companies, whose shares
are owned by the City of Moscow”, where we can see: a) the
formula for calculating the minimum required number of cumulative votes to elect one member of the board of directors
(supervisory board); b) the formula for calculating the number
of candidates who can be guaranteed to be elected to the board
of directors (supervisory board) of the joint stock company in
accordance with Moscow’s share in the capital stock; c) the
formula for calculating the cumulative votes remaining after
the distribution among the candidates who can be guaranteed to
be elected to the board of directors (supervisory board) of the
joint stock company in accordance with Moscow’s share in the
capital stock.

3

For the replacement of cumulative voting for other legal
means, it must be noted that Art. 66.3 of the Civil Code of the
Russian Federation already provides this possibility. In accordance with this article, it may be included in the charter of a
society by decision of the participants (founders) of a nonpublic company, adopted unanimously follows: a) Provisions
on the procedure for making decisions by the general meeting
of members of business companies, which differs from the
procedure established by laws and other legal acts; b) Provisions on the procedure for the formation of a collegial management body of the company, stipulated by paragraph 4 of
Art. 65.3 of the Civil Code of the Russian Federation, which
differs from the procedure for the formation of requirements
established by laws and other legal acts. However, it is hardly
possible to call these provisions successful. First, the question
arises as to their direct action. Apparently, there are used various concepts of “education” and “formation” even within this
article, whereas there are used the concepts of “elections” and
“choosing” in the Joint Stock Company Law (articles 48, 66).
In other words, it is not entirely clear whether these concepts
refer to elections used in Art. 66.3 of the Civil Code of the
Russian Federation, which are specified in in the Joint Stock
Company Law. Secondly, the established possibility without
any compensating mechanisms looks very dangerous for minority shareholders of the corporation.
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possible substitution with other means for private
entities, etc. becomes clearer. It is noteworthy that
attempts to differentiate the approaches to imperative cumulative voting have been made by some
countries. For instance, art. 53 of the Ukrainian
Law of September 17 2008 No. 214-VI “On Joint
Stock Companies” clearly distinguishes between
two situations: election of the supervisory board
members of a public joint stock company and of a
bank is performed according to the rules of cumulative voting, while election of the supervisory board
members of a private joint stock company is performed by cumulative voting if another method is
not provided by the corporation charter1. This solution is rather controversial and cannot serve as an
example, since the simple differentiation of cumulative voting on imperative and dispositive, based
on the type of a joint stock company, will actually
disrupt the fragile balance between minority and
majority members in private companies 2. The approach should be more flexible: instead of bringing
the question about the use/nonuse of cumulative
voting at the discretion of shareholders, it would be
much more correct to specify that it can only be
available if methods of ensuring minority representation in collegial management bodies are used3.

Perhaps, it is worth thinking about the differentiation of rights of various minority shareholders.
For instance, in terms of using cumulative voting in
private companies, there should be provided an
ability for a minor shareholder (wielding a certain
number of shares) or for a group of such shareholders, who have concluded an agreement, to request
conducting cumulative voting for the election of a
collegial body.

once in every three years and casual vacancies of such directors
shall be filled as provided in sub-section (4) of section 161”.
Moreover, section 151 provides for a special rule for the election of a director by minority shareholders (rather, even small
shareholders): “A listed company may have one director elected by such small shareholders in such manner and with such
terms and conditions as may be prescribed”. Concerning “small
shareholders”, the following note is given to this article: “For
the purposes of this section "small shareholders" means a
shareholder holding shares of the nominal value of not more
than twenty thousand rupees or such other sum as may be prescribed”. An interesting “list voting” or “slate voting” system,
mentioned above, exists since 2005 in Italy. Its essence is described as follows: “In brief, list voting is a mandatory system
designed to allow minority shareholders to appoint a minimum
number of directors. It injects an element of proportionality in
the appointment of the board, not differently – in terms of substantive results – from cumulative voting in the United States,
even if the specific legal technique used is more simple,
straightforward and predictable. In brief, the system works as
follows: all shareholders of listed corporations reaching a minimum threshold of shares dependent on the capitalization of the
issuer, generally between 1 and 2 %, can present a "list" of
candidates for the election of the board before the shareholders’ meeting, in which the proposed candidates are listed in a
precise order. All lists presented are then put to a shareholders’
vote, and the TUF mandates that all directors will be picked
from the list receiving the highest number of votes, but a minimum number (generally one, but bylaws can increase this
number) of directors will be taken from the list receiving the
second highest number of votes. As long as this minimum requirement is met, in theory, bylaws can also allow the selection
of candidates from a third or fourth list, but corporations tend
to avoid this additional complication. For example, a controlling shareholder owning 45 % of the voting shares, and a group
of institutional investors owning 16 %, can both present their
lists. If, at the shareholders’ meeting, the first list receives 53 %
of the votes cast (the ones of the shareholders who presented
the list, plus of some other investors), and the second one
20 %, at least one director of the nine hypothetically forming
the board must be picked from the candidate of the institutional
investors. One important addition is a rule against elusions.
The list receiving the second highest number of votes is not
considered, and its candidates cannot be elected, if connections
are established between the shareholders presenting and voting
the two lists or the candidates listed in them. The rationale is to
prevent the presentation of "decoy" minority lists, in fact expressed by the controlling shareholders, therefore nullifying the
goal of list voting of enhancing "corporate democracy"”
[42, pp. 11–12].

1

“10. The public joint-stock company and the bank supervisory board members’ election shall be held exclusively by cumulative voting. The private joint-stock company supervisory
board members’ election is held by cumulative voting, unless
otherwise provided by the Articles of Association of the jointstock company”.
2
Unfortunately, as one can understand from an analysis of the
currently available draft legislative changes, attempts at this
simple approach have a place to be. So, on the official portal of
legal acts (regulation.gov.ru) there is a draft of the federal law
“On Amendments to the Federal Law” On Joint Stock Companies “and certain legislative acts of the Russian Federation (in
terms of bringing it in line with the new edition of Chapter 4 of
the Civil Code of the Russian Federation Federation)”, in
which, among other things, it is proposed to make in Art. 66 of
the Law on Joint-Stock Companies, this rule: “elections of
members of the board of directors (supervisory board) of a
public company are carried out by cumulative voting. Elections
of members of the board of directors (supervisory board) of a
non-public company are carried out by cumulative voting, unless another procedure is provided for by the charter”.
3
As we can understand, this path has been chosen in recent
years in some jurisdictions. So, section 163 The Companies
Act of India 2013 provides for such alternatives: “Notwithstanding anything contained in this Act, the articles of a company may provide for the appointment of not less than twothirds of the total number of the directors of a company in accordance with the principle of proportional representation,
whether by the single transferable vote or by a system of cumulative voting or otherwise and such appointments may be made
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In other words, it would be wise to make the
rules of electing such a body flexible, which would
allow to react to the change of the share capital
structure. There is also a need for discussion over
the question on introducing assignment of quotas
(reservation) in order to ensure interests of minor
shareholders1. The question on the differentiated
approach to the abilities of various minority shareholders is important as well. These shareholders are
recognized by the Russian legal order as a weak
party to relationships, however it is quite obvious
that such weakness in relation to really small members and minority members having significant influence may and should be compensated by different legal measures [3, pp. 108–122]2.
However, even without the mentioned system
approach to construction of the cumulative voting
institute, its features and common practice allow us
to speak about the necessity to establish the most
general legal provisions concerning this institution
directly in the Russian Civil Code.
First of all, provisions on cumulative voting
can and should be established in the norms that
regulate corporate governance (in the sense which
is now provided by the Russian Civil Code) in

art. 65.3 of the Russian Civil Code. For today,
clause 1 of this article looks somewhat strange: it
consists of two independent parts: the first one
states that “the supreme corporation authority is the
members’ general meeting”, while the second one
outlines: “in nonprofit corporations and producers’
cooperatives having less than 100 members the supreme authority may be a congress, a conference or
another representative (collegial) body determined
by the charter according to the law. The competence of that body and the procedure for making
decisions are defined by the present Code, other
laws and the corporation charter”. It appears that
the last sentence applies only to the second part, as
it composes its content. Therefore, the Russian Civil Code does not provide a general rule concerning
the competence and the procedure of making decisions by the supreme management body of the corporation. There is no point in discussing how it
came so, and what the drafters meant, and that they,
probably did not mean any harm (as we have already mentioned), etc. However, law is, first of all,
the words, and the text of the article provides what
it is actually written there.
On the whole, we think that the legal technique
of the mentioned provision and other provisions of
the Russian Civil Code in relation to management
of legal entities can be explained rather easily: in
terms of theoretical approaches to the management
of legal entities in general and to the organization
of collective activities in decision-making in particular, our legislation is poorly developed and is
poorly structured as well.
The analysis of the Civil Code norms concerning the matters of managing a legal entity and special laws which regulate the legal status of certain
forms and types of legal entities shows that our law
has no systematic, based on clear and substantiate
theoretical ideas, approach to regulating the question of how decisions should be made. The use of
different variants for making decisions cannot be
explained in most cases. Moreover, usually they are
hardly connected (or not connected at all) with the
classification of legal entities set in the Russian
Civil Code.
For instance, there are no general rules for
making decisions neither for corporations as a
whole3, nor for groups of corporations united under

1

It is used in some jurisdictions, and in those where cumulative
voting is not used. Ащк учфьзду, paragraph 101 of the German Joint stock law (Aktiengesetz) of 1965 states that the charter may provide for the right to delegate (nominate) candidates
to the members of the supervisory board for certain shareholders: “Ein Recht, Mitglieder in den Aufsichtsrat zu entsenden,
kann nur durch die Satzung und nur für bestimmte Aktionäre
oder für die jeweiligen Inhaber bestimmter Aktien begründet
werden. Inhabern bestimmter Aktien kann das Entsendungsrecht
nur eingeräumt werden, wenn die Aktien auf Namen lauten und
ihre Übertragung an die Zustimmung der Gesellschaft gebunden
ist” (Available at: http://www.gesetze-im-internet.de/aktg/AktG.
pdf (accessed 11.03.2018). For comments on this article, see the
following work: [35, pp. 705–706].
2
I must say that in this matter our right only “gropes” the way
forward. A major breakthrough was made thanks to the Constitutional Court of the Russian Federation, which in its legal
positions qualified minority shareholders as “the weak side of
the legal relationship” [3, pp. 108–122]. Let us note that in
some acts (see: Decisions of the Constitutional Court of the
Russian Federation: No. 5-P of 10 April 2003, No. 3-P of 24
February 2004, No. 2-P of 28 January 2010), for the Constitutional Court the concepts of “minority” and “small” shareholder – are equivalent (and this is correct for the implementation
of certain goals of the legislator), in other acts (see: Definitions
of the Constitutional Court of the Russian Federation: No. 255O of December 6, 2001; March 3, 2007 No. 714-O-P, January
18, 2011 No. 8-O-P, etc.) we see a separate use of these concepts, as well as the use of other identifying characteristics for
shareholders (“shareholder with a shareholder with a package
of votes”, “a shareholder with a small shareholding”). Thus,
there is already a certain basis for understanding the differentiation of the means used and how to realize the interests of various minority shareholders.

3

Article 65.2 of the Civil Code of the Russian Federation contains a very vague and not quite accurate wording that the participants in the corporation have the right to participate in the
management of the corporation, except for the case provided
for in p. 2 of art. 84 of the Civil Code of the Russian Federation
(it concerns the rights of depositors in partnerships on faith).
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a certain “umbrella” organizational form. Even for
cooperatives, there is no any certain common part,
and the priority of private element in managing
such corporations (expressed by the equity of
members and based on international documents) is
not even legally established1. The qualification of
an organization as a corporation does not clarify its
management model for the user, without addressing
certain norms which regulate the legal status of a
certain corporation.
If we compare rules on decision-making in
various corporations, we shall see significantly different approaches. Let us for example take a look at
economic societies (art. 66 of the Russian Civil
Code), where the proprietary element should prevail in constructing management configuration. Art.
66 of the Russian Civil Code states that the scope
of powers given to the economic society members
is equal to their shares in the capital stock of the
society. A modus is given here (only one, which is
surprising): some other scope of powers for the
members of a private economic society can be provided by the corporation charter or by the collective
agreement. Meanwhile, in reality special laws provide (though rarely) examples of using such a voting principle as “one participant equals one vote”.
In particular, according to this principle the following decisions are made: some decisions of socially
owned enterprises (art. 10 of the Federal Law of
July 1998 No. 115-FZ “On the peculiarities of the
legal status of joint stock companies of workers
(socially owned enterprises)”; according to the general rule – the decisions about elections of the head
of the LLC general meeting (q.v. art. 37 of the Law
on limited liability companies).
From our point of view, in order to properly
reflect the specific features of making decisions by
corporate bodies, amendments should be made to

articles 65.3, 66, 66.3, 67.1, 123.1 and 123.2 of the
Russian Civil Code. Depending on the type of the
corporation, it is necessary to formulate (in the relative norms) the rule that the decision can be made
according to the principle “one share equals one
vote” and to the principle “one member has one
vote”. It is also important to set exceptions from
this rule: rules on disproportionality and rules on
cumulative voting. The question concerning the
degree to which these rules should be reflected in
the articles of the Russian Civil Code is discussable. It is quite possible to specify the possibility of
conducting cumulative voting with a reference to
regulation of its features by special laws (i. e. the
model of this vote will be established every time by
a special law). At the same time, another variant is
possible, where all elements of the cumulative voting model would be determined, its definition
would be given, and the special laws would only
have to establish some specific provisions relevant
to managing a corporation of a certain type. It is
obvious to us that it is necessary to expand (as a
permissive, dispositive norm) the use of cumulative
voting in all corporations, if there is a need to form
a collegial body.
Secondly, the specific nature of cumulative
voting should be reflected in provisions concerning
so-called civil communities (art. 181.1-181.5 of the
Russian Civil Code). In our opinion, here there is
also a need to significantly expand the possible use
of cumulative voting: it is necessary to specify its
possible use in all cases when the community has to
make a decision about the election of a collegial
body. And for some cases we should consider the
necessary use of this voting type (e.g. for the management of property (real estate) in a multipledwelling house or nonresidential building).
It is necessary to remove the drawbacks of
cumulative voting which are present in the effective
legislation.
First of all this relates to the legislation on
joint stock companies. Today we have the following in the legislation on joint stock companies:
– the general requirement for the necessary
election of the board of directors (supervisory
board) only by means of cumulative voting, and

1

Thus, art. 123.2 of the Civil Code of the Russian Federation,
which after the reform of the Civil Code of the Russian Federation should, judging by its title, determine the main provisions
on the consumer cooperative in relation to management order,
contains only very general provisions regarding the requirements for the contents of the corporation charter, on what that
such a charter should contain, including information on “the
composition and competence of the cooperative’s bodies and
the procedure for making decisions, including the issues that
are decided unanimously or by a qualified majority”.
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thus the impossibility to reelect (terminate powers)
of only one board member1;
– provisions on the essence of cumulative voting (the formula of voting, according to which the
number of votes possessed by the shareholder and
the procedure of their use are specified);
– certain explanations concerning the content
of the ballot paper for cumulative voting;
– the procedure for determining members
elected as a result of such voting.
Is such legal regulation sufficient? From our
viewpoint, not quite sufficient, because some questions still remain challenging for the participants of
relationships. These issues can also be seen when
studying the latest judicial practice (after the adoption of the Regulation on additional requirements
for the procedure for preparation, summon and
conduction of the shareholders’ general meeting
2012). As a matter of fact, we can say that there is
no clear, structured and proper legislative regulation of cumulative voting at the moment.
The issue of quorum necessary both for opening a meeting electing a board and for making decisions about the election of the board of directors
(supervisory board) demand a clearer regulation.
The answer to the first part of the question emanates from the general provision of art. 58 of the
Law on joint stock companies, according to which
the shareholders’ general meeting is valid (has a
quorum) if shareholders wielding cumulatively over
a half of the placed voting shares of the company
have participated in it. Thereat cl. 4.10 of the Regulation on additional requirements for the procedure
of preparation, summon and conduction of shareholders’ general meeting 2012 specifies that the
general meeting conducted in the form of a meeting
opens up if by the time of its beginning there is
quorum on at least one of the questions included on
the agenda. Cl. 4.29 of the document directly out-

lines that the protocol of the general meeting shall
indicate (among other issues) the number of votes
possessed by participants, casted over each question
of the agenda, with a note whether there has been
quorum over each question. On the one hand, everything is clear: for the question to be properly considered, there should always be a quorum provided
for by the Law2. Otherwise, the meeting has no
right to consider the question. However, we think
that it would be wise to modify art. 58 of the Law
on joint stock companies so that no doubts would
be left. At the moment this article still remains unclear in relation to the rule of cl. 1. The best option
here would be to transfer some sublegal regulation
directly into the Law.
There are more difficulties with the second
part of the question. Art. 66 of the Law on joint
stock companies specifies who are considered to
be elected by means of cumulative voting – the
candidates who gained the majority of votes. The
general provision of art. 49 of the Law on joint
stock companies defines that the decision of a
shareholders’ general meeting about a question put
to vote shall be made by the majority of votes of
shareholders who possess voting shares and take
part in the meeting, if the Law on joint stock companies does not provide another procedure for
making decisions3.
A question arises after comparing the above
stated legal provisions: is the mentioned “another
procedure” a reference to the provision of art. 66?
We can formulate this question otherwise: can we
consider that the decision of the shareholders’ general meeting about the election of the board of directors (supervisory board) is valid if over 50% of
votes were casted against all candidates or if the
column “against all” gained more votes than any
candidate? If we consider that “another procedure”
presumes provisions of art. 66 of the Law, then we
can assume that the board may be formed by the
minority of shareholders. However, such an interpretation does not seem to correspond to the Law
on joint stock companies.

1

This also means due to judicial practice that it is impossible to
acknowledge the decision of the meeting with respect to one or
several (but not all) elected members of the board void: “the
appeal against the decision of the general meeting of shareholders to elect the company’s board of directors cannot be
declared void only for one of the elected directors, as voting on
this issue was made in a cumulative way” (Resolution of the
Presidium of the Supreme Arbitration Court of the Russian
Federation of February 13, 2007 No. 13635/06 on the case
No. A70-2902/10-2006). See also the definition of the Supreme
Arbitration Court of the Russian Federation of December 25,
2006 No. 13635/06 on the case No. A-70-2902/10-2006.

2

Sometimes, as the judicial practice shows, it is not calculated
from voting shares as provided by art. 58 of the Law on joint
stock companies, but from the number of cumulative votes
(see: resolution of the FAS of the Volga-Vyatka District of
October 21, 2010 on the case No. A82-16802/2009).
3
In this version, this rule exists after the changes introduced by
the Federal law of August 7, 2001, No. 120-FZ.
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From our point of view, the legal norms should
be understood in the following manner. When
art. 66 of the Law on joint stock companies deals
with the candidates who gained the majority of
votes, it only regulates the procedure for determining winners among nominees: the seats in the board
of directors are given to candidates who gained
more votes than the other ones, until all vacant
seats are taken. When the last vacancy is taken, the
board is finally formed, so the candidates having
the majority of votes count as elected, while other
candidates fail to enter the board.
This rule is therefore not special (different) in
relation to the provision of art. 49 of the Law on
joint stock companies. In any case, in order to
make a decision about the election of a board valid, it is necessary for the majority of shareholders
possessing voting shares and taking part in the
meeting to vote “for”. If they voted “against”,
then the decision is not valid. Thus, we suggest
that in this part the Law on joint stock companies
should be corrected.
The formula of cumulative voting has to be
corrected as well1. This formula shall fully correspond to the art. 59 of the Law on joint stock companies and it shall consider the rules of cumulative
voting “one share – several votes” in the following
manner: due to cumulative voting, each voting
share of the company gives a shareholder a number
of votes, equal to the total number of persons to be
elected into the board of directors (supervisory
board) of the company; the total number of votes
possessed by each shareholder shall be determined
by the multiplication of the number of his shares by
the number of persons to be elected to the board of
directors (supervisory board).
Thus, there is a need for a higher degree of
certainty over the content of the cumulative voting
ballot paper and over the assessment of consequences for failing to comply with the established
requirements. It may seem that the question was

regulated after 2012, however, the judicial practice
shows that questions are still arising [5, pp. 66–73;
16, pp. 45–46; 18, pp. 26–32]2. Ideally, all requirements for the cumulative voting ballot paper should
be established by the law rather than by a sublegal
act. It is obvious that we need a further discussion
about the simplification of the ballot paper requirements and about the rejection of imperative
provision of the “against” and “abstained” columns.
As it was noted above, this situation appears when
cumulative voting is conducted in insolvency proceedings. Here the ballot paper is clear and simple.
We can see similar requirements in foreign jurisdictions. For example, art. 54 of the Law of Republic
of Kazakhstan of May 13, 2003 No. 415-II “On
Joint Stock Companies” establishes that the cumulative ballot paper shall include the following columns: 1) the list of candidates to the board of directors; 2) the number of votes possessed by a shareholder; 3) the number of votes casted for a candidate to the board of directors. At the same time, this
exhaustive list is supplemented by a clearly formulated rule (restriction): “it is forbidden to provide a
cumulative ballot paper with columns “against”
and “abstained”. It appears that shareholders will
not suffer from making similar changes to Russian
legislation, while the questions connected with rebutting the decision made shall be established separately (see below).
Concerning the content of a ballot paper, it is
necessary to exclude the impossibility of dividing
fractional shares [6, pp. 29–36]3. Apart from the
fact that in present form this restriction is unconstitutional (as it is set by a sublegal act which is
2

See: Resolution of the Arbitration Court of the West-Siberian
district of October 14, 2016 No. F04-3679/2016 on the case
No. A70-11208/2015. In this act we see the following position:
“the courts... indicated that the absence of columns "for",
"against" and "abstained" in the provided ballot papers did not
constitute grounds for invalidating these ballot papers, since
there was a corresponding column next to each candidate to the
members of the supervisory board, and this form of the ballot
paper allowed to unambiguously establish the will of the voters...”. See also: Pavlova K. P. Elections as a legal mechanism
for the formation of the board of directors (supervisory board)
of the joint stock company: order, features, problems. Civil
Law. 2013. No. 1. Pp. 45–46; Povarov Y. S. Voting questions at
the general meeting of shareholders using voting papers. Laws
of Russia. Experience Analysis. Practice. 2013. No. 12. Pp. 26–
32; Glushetsky A. The form of the ballot paper for cumulative
voting and the right to appeal decisions of the general meeting.
Economy and Law. 2014. No. 3. Pp. 66–73; and other studies.
3
See also: Glushchetsky A. Cumulative voting as a means of
filling the lack of corporate rights in the formation of collegial
bodies of business entities. Economy and Law. 2011. No. 3.
Pp. 29–36.

1

Maybe it would be wise to give a clear definition to cumulative voting on the experience of jurisdictions, where it is used
(according to the model: “cumulative voting is a way of voting... (followed by the description of such voting)”). This
method can be seen, for example, in art. 2 of the Law of the
Republic of Kazakhstan of May 13, 2003 No. 415-II “On Joint
Stock Companies” and art. 2 of the Law of Republic of Kyrgyzstan of March 27, 2003 No. 64 “On joint stock companies”.
The same method is used in the new version of the Model law
on joint stock companies, which is an annex to the regulation
of Interparliamentary Assembly of the CIS Member Nations of
October 28, 2010 No. 53-13 (Available at: http://iacis.ru/
upload/iblock/dae/13a_2010_2.pdf (accessed 26.02.2018).

215

Gabov A. V.

intended to regulate procedural matters1 and thus it
demands exclusion from it), there are doubts about
the essence of such a restriction. The position of
the regulatory bodies (FCSM and FFMS) on this
question has never been explained publically. We
can only assume what was the logic of developers
who made the norm on forbidden distribution of
fractional cumulative voting number between several candidates to the board of directors (supervisory board) gained as a result of “multiplying the
number of votes possessed by a shareholder wielding fractional shares by the number of people to be
elected to the board of directors (supervisory board)
of a company” (cl. 2.20 of the effective Regulation
on additional requirements for the procedure of
preparation, summon and conduction of the shareholders’ general meeting).
However, both the initial and the effective
(since 2001 until now) formulae of cumulative voting (despite all the lameness) provide no grounds
for related restrictions. Moreover, the present formula of cumulative voting provided for by the
art. 66 of the Law on joint stock companies in connection with provisions of art. 25 of the same law
technically implies the opposite interpretation,
which differs greatly from the one given by the
regulators.
As a matter of fact, this formula indicates that
cumulative voting complies with the general voting
principle “one share – one vote”, with the only difference that this principle is used not for the voting
process but for the calculation of cumulative votes
(“votes, received in such a manner”), which are
further used for voting (“a shareholder may cast the
votes received in such a manner for one candidate,
or distribute them among two or more candidates”).
Art. 25 of the Law on joint stock companies states
that a fractional share gives its owner rights provided by the shares of the relevant type (category) in
the scope which conforms to the part of the whole
share, being a part thereof. If we imagine practical
implementation of these provisions, we shall see
the following. A shareholder wields a fractional
share of ¼ (0.25) of the whole share. For the purposes of cumulative voting about elections to board
of directors of a joint stock company (5 members in
total), this fractional share is treated as a part of one

whole share, which provides rights in the scope of
this share. Therefore, to get cumulative votes we
have to multiply ¼ (0.25) by 5 and thus receive
1.25 cumulative votes (not shares or votes in the
sense of art. 59 of the Law on joint stock companies, but exactly a special calculation value). The
number received can now be distributed between
five candidates in any proportion in accordance
with the law. Nothing hinders this distribution,
since we are not talking about division of shares
which cannot be divided, or about creation of fractional shares – as it is impossible within the logic of
effective legislation and judicial practice2. We are
talking about the right to distribute cumulative
votes specially received by a calculation method
(with the use of fractional shares) at one’s own discretion, and this right is not restricted by law.
For total elimination of the revealed issues
(taking account of fractional shares in cumulative
voting), it would be wise to establish legal provisions on the calculation of cumulative votes over
fractional shares and on the right to distribute fractional votes directly in the Law on joint stock companies (however, there is an easier way: to establish
legally (as it was noted above) the shareholder’s
right to distribute gained cumulative votes at his
own discretion.
The necessity to give a clearer description of a
shareholder’s rights to distribute his votes is a separate issue. The currently effective formula (“a
shareholder may cast the votes gained in such a
manner for one candidate or distribute them between two or more candidates”) does not give an
answer to all questions concerning the capabilities
of a shareholder. The new formula has to consider
the legal position of courts about a shareholder having a right to distribute not all but just a part of his
votes3. It should be stated in a more precise manner
that the votes cannot be distributed “against” any
candidate while the related consequences for the
ballot paper validity should be outlined (the related
part of the formula will depend on which variant
will be chosen by the legislator in order to
formulate requirements for the ballot paper content:
2

See: the letter of FCSM of Russia of November 26, 2001
No. IK-09/7948 “On the formation of a part of shares (fractional shares)”, resolution of the FAS of the Ural district of
July 16, 2008 No. F09-5032/08-S4 on the case No. A5011581/2007-G13, etc.
3
See: resolution of the FAS of the West-Siberian district of
April 11, 2014 on the case No. A75-7626/2013.

1

In the literature, it was also noted that the current regulation
puts the fractional shareholder in unequal conditions with other
shareholders (see: Pavlova K. P. Op. cit. P. 45).
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with voting options or without them – only with a
column which shall represent the number of votes).
It would be helpful to take into account the experience of certain foreign jurisdictions in regulating a
shareholder’s will expression. For instance, Canada
Business Corporations Act (paragraph 107(d) specifies the following situation: if a shareholder voted
for more than one candidate and did not specify the
number of votes distributed between them, it shall
be presumed that the votes were distributed equally
between them1. Perhaps, many questions over the
distribution could be solved by adding a special
rule to art. 66 of the Law on joint stock companies,
which describes a shareholder’s rights to distribute
votes, and is represented in the mentioned Canada
Business Corporations Act (paragraph 107(b). This
rule presumes that a shareholder may distribute his
votes between candidates in any manner2.
The question which needs solution is determining of the elected board members in cases of
equal votes given to two or more candidates claiming for one (last) board seat3. Such situations occasionally appear in practice and there is no solution
yet (some cases were considered by courts, however, no substantial position has been formed4).
It is interesting that the possible solutions are
already known well, they were used in some jurisdictions utilizing cumulative voting and in the
model CIS legislation as well. In particular, art. 126
of the new version of Model law on joint stock
companies (annex to the regulation of the Interparliamentary Assembly of the CIS Member Nations

of October 28, 2010 No. 53-13) contains the following provision: if two or more candidates claiming for one (last) seat in the board of directors5
gained an equal number of votes, there should be
an additional voting for these candidates. A more
detailed provision can be found in art. 54 of the
Law of Republic of Kazakhstan of May 13, 2003
No. 415-II “On Joint Stock Companies”: if two or
more candidates to the board of directors gained an
equal number of votes, an additional cumulative
voting for these candidates should be held by giving
shareholders cumulative ballot papers, which shall
include the candidates with an equal number of
votes gained. The Law of the Lithuanian Republic
of July 13, 2000 No. VIII-1835 “On Joint Stock
Companies” provides the following solution: if the
number of candidates who gained an equal number
of votes exceeds the number of vacant seats in the
supervisory board, the second voting should be
held, where each shareholder can vote for one of
the candidates who gained the equal number of
votes6. Art. 144 of the Law on Enterprises 2014 of
Vietnam contains the following rule: if two of more
candidates gained an equal number of votes, and
there is the last member of the board of directors
(supervisory board) remaining unelected, there
should be new election or the member has to be
elected according to voting procedures or to the
corporation charter7.
In principle, this approach (holding of new
election) may be used in Russian legislation on
joint stock companies, but only optionally, as the
use of this type of voting would be almost impossible for large public companies with a large number

1

“…if a shareholder has voted for more than one candidate
without specifying the distribution of votes, the shareholder is
deemed to have distributed the votes equally among those candidates” (Available at: http://laws-lois.justice.gc.ca/eng/acts/C44/page-16.html#docCont (accessed 28.02.2018).
2
“…each shareholder entitled to vote at an election of directors
has the right to cast a number of votes equal to the number of
votes attached to the shares held by the shareholder multiplied
by the number of directors to be elected, and may cast all of
those votes in favor of one candidate or distribute them among
the candidates in any manner” (Available at: http://lawslois.justice.gc.ca/eng/acts/C-44/page-16.html#docCont (accessed 28.02.2018).
3
For example, there are 7 seats in the board, 6 candidates
gained the required number of votes (the maximal), so 6 seats
were filled, and two more candidates received an equal number
of votes, which raises the question: which of them should be
preferred.
4
See: resolution of the Federal Arbitration Court of the Far
East district of July 31, 2012 No. F03-2773/12 on the case
No. A51-15825/2011.

5

Here we need to make a specific comment. In this Model law,
two control models are distinguished (art. 72): the so-called
“monistic management system”, where the bodies are the general meeting of shareholders and the board of directors, and the
so-called “dualistic management system”, in which the bodies
are the general meeting of shareholders, the supervisory board
and the managing board.
6
“If the number of candidates who received an equal number
of votes is larger than the number of vacancies on the Supervisory Board, a repeat voting shall be held in which each shareholder may vote only for one of the candidates who received an
equal number of votes” (Available at: https://e-seimas.lrs.
lt/portal/legalAct/en/TAD/TAIS.147516 (accessed 26.02.2018)
7
“If two or more candidates gain the same number of votes for
the last member of the Board of Directors or Supervisory
Board, re-election shall be carried out among the candidates
with the same number of votes or the selection shall be carried
out according to the election rules or the company charter”.

217

Gabov A. V.

half of the number of the elected members of the
directors’ board (supervisory board). We only have
one norm concerning the elected members – art. 66
of the Law on joint stock companies, which states
that those candidates who gained the most votes are
deemed elected3.
Theoretically, there might be two possible interpretations:
– the board has to be elected in the full composition of its members, i. e. in the number prescribed
by the corporation charter or the decision of the
shareholders’ general meeting, and it can perform
its activities only under these conditions; the election of a lesser number of members makes the
board void and thus it cannot operate;
– the board may be elected in the number of
members which totally composes the quorum for its
meetings, provided by the corporation charter. So if
the number of elected members is sufficient to perform meetings (quorum), then the board is valid
and can operate.
From our point of view, it is possible to accept
the second interpretation, based on the systematic
explication, as the norm of art. 66 of the Law on
joint stock companies only concerns determining
the number of the board members, while art. 68 of
the Law provides for withdrawal of the board
members in the period of its operation as well as
the procedure of this operation with the insufficient
composition of the board. The latter article makes
the board unable to operate only if the number of

of shareholders. Another approach (which is more
precise as we presume) is represented in art. 66 of
the Law of Republic of Moldova No. 1134 of April
2, 1997 “On Joint Stock Companies”: in cases
when two or more candidates to the company board
gained an equal number of cumulative votes, the
candidate who received votes of the larger number
of shareholders is deemed to be elected. Moreover, the Law regulates the situation when two or
more candidates gained an equal number of cumulative votes presented by the equal number of
shareholders. In this case, the criteria for the board
members election should be determined by the
shareholders’ general meeting and specified in the
meeting protocol.
The Law on joint stock companies demands a
more precise (taking into account the ambiguous
court decisions) regulation over consequences of a
failure to elect a full board of directors (supervisory
board). This problem arises to a large extent due to
unsuitable wordings of articles 66 and 68 of the
Law on joint stock companies [16, p. 46]1. The provisions of cl. 3 art. 66 of the Law on joint stock
companies, stating that the number of members of
the directors’ (supervisory) board of a company
shall be determined by the corporation charter or by
the decision of the shareholders’ general meeting,
but cannot be less than five members, are often
considered [19] as if the election of a smaller number of the board members implies the failure to
form a board2. Thereat art. 68 of the Law on joint
stock companies, which regulates the issues of
quorum for the directors’ (supervisory) board meeting, states that this quorum should be established by
the corporation charter, but it cannot be less than a

3

It is interesting that in some jurisdictions the wording regarding the definition of election winners is somewhat different;
they go not from the “greatest”, but from the exclusion of “the
smallest”. For example, the Canada Business Corporations Act
(paragraph 107 (e), the rule for determining winners is formulated as: “if the number of candidates nominated for director
exceeds the number of positions to be filled, the candidates
who receive the least number of votes shall be eliminated until
the number of candidates remaining equals the number of positions to be filled”. Note that in some countries, where the winner is determined by the principle of the largest number of
votes, the laws may contain some features. For example, in
Art. 39 of the Law of the Kyrgyz Republic No. 64 dated
27 March 2003 “On Joint-Stock Companies” states that the
candidates who obtained the highest number of votes are elected in the number equal to the number of seats on the board of
directors determined by the company’s charter or by a resolution of the general meeting of shareholders; according to
Art. 45 of the Law of the Republic of Belarus of December 9,
1992 No. 2020-XII “On Business Associations”, the candidates who received the largest total number of votes are considered elected. Apparently, the identified provisions, although they differ from the Russian approach, nevertheless,
rather, from the point of view of not the content of the norm,
but legal technique.

1

In addition, we should note that they give the ground for a
variety of and sometimes unexpected conclusions. For example, some authors insist that the wording on the largest number
of votes prevents the formation of the board if the number of
candidates equal to the number of seats on the board was put
forward [16, p. 46]. We cannot agree with such conclusions
(and they are based on the fact that elections suggest an alternative, and if the number of proposed candidates is the same as
the number of seats, then this is not an election (Ibid, p. 44),
however, it is possible that in this part the legal formulations
require clarification and addition.
2
For example, in the FAS resolution of the Ural district of
January 16, 2007 No. F08-11432/06-C4 on the case No. A6016865/06, we can read the following: “Considering that by the
decision of... the general meeting of shareholders... only three
shareholders have been elected to the board of directors, which
contradicts the provisions of subparagraph 3 of p. 1 of art. 66
of the Federal law "On Joint Stock Companies", the court of
first instance reasonably pointed at the invalidity of the decision... of the general meeting of shareholders...”
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members of the directors’ (supervisory) board becomes less than the quorum. In the future, in order
to eliminate the uncertainty, the law should precisely and explicitly regulate the mentioned question. There are two theoretical approaches possible
here: the first one implies that a failure to elect a
full composition of a collegial body does not necessarily mean invalidity of the board, thus it can
operate; the second one implies that a collegial
body may only operate if it has been elected in full
composition (there is a relevant norm in art. 42 of
the Law of Ukraine of September 17, 2008
No. 514-VI “On Joint Stock Companies”1; a similar provision (though reformulated) can objectively be incorporated into the Russian Law on joint
stock companies).
It would also be wise to establish special
grounds for appealing decisions of the general
meeting about cumulative voting. The general rule
of art. 49 of the Law on joint stock companies does
not fully consider peculiarities of cumulative voting
at present times in relation to voting “against”
(“…or (he) voted against the decision, which has
violated his rights and/or legal interests”). Several
judicial acts also demand alteration2.
In the legislation on joint stock companies,
there is a clear need for total alteration of regulation concerning cumulative voting. In its basic elements, the conceptual model of this type of voting
should be almost identical to the model of cumulative voting in joint stock companies (naturally,
from the viewpoint of legal technique, the peculiarities of limited liability companies should be taken into account when describing the cumulative

vote formula). Thus, there should be developed certain detailed provisions regulating the form and the
text of the ballot paper (as well as the provision
establishing its imperative use in cumulative voting), the rules for determining persons, for appellation, etc.
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Introduction: the article presents critical analysis of the concept “ownerless thing”, which
is of topical interest due to the controversial nature of some theoretical aspects of the subject as
well as due to the general social significance of the problem of ownerless things at present.
Purpose: based on the analysis of legal and doctrinal provisions and case materials, to develop
a concept of ownerless things which would conform with other provisions of the current legislation and would make it possible to solve problems arising in connection with determining the future of ownerless things in practice. Methods: formal-logical, historical, comparative, dogmatic; some of the inferences are based on the functional approach. Results: the legal definition included in the rule of Cl. 1 Art. 225 of the Civil Code of the Russian Federation and
connecting ownerlessness of a thing solely with the question of the right of ownership to it
fails to correspond with some other rules and regulations (in particular, par. 2 Art. 236 of the
Civil Code of the Russian Federation) and fails to comply with the needs of modern society,
as it only assumes the statement of the legal ownerlessness of a certain thing, with vagueness
in questions of its keeping, maintaining, repairing and legal responsibility in case of its harmful impact. Conclusions: ownerlessness of a thing ought to be understood as de facto state of
this thing, without regard to the right of ownership to it, under which condition, the thing is in
possession of nobody and (or) it has no claim from a certain person. Therefore, a thing which
has its owner cannot be considered an ownerless one. Moreover, such understanding corresponds with the intended legislative consolidation of the provisions on possession as de facto
and its defense in the Civil Code of the Russian Federation.
Keywords: ownerless thing; ownerlessness of things; state registration of ownerless immovable property;
abandoned property items; dereliction; grounds for the acquisition of the right of ownership; possession;
acquisitive prescription; liability; civil circulation
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Введение: статья посвящена критическому анализу понятия «бесхозяйная вещь»,
актуальность которого обусловлена как дискуссионностью отдельных теоретических
аспектов заявленной темы, так и общей социальной значимостью на современном этапе
проблемы бесхозяйности вещей. Цель: на основе анализа законодательных и доктринальных положений, судебных материалов сформировать представление о бесхозяйности вещей, которое согласовывалось бы с иными положениями действующего законодательства и позволяло решать вопросы, возникающие в связи с определением судьбы
бесхозяйных вещей на практике. Методы: формально-логический, исторический, сравнительный, догматический; часть выводов основана на применении функционального
подхода. Результаты: легальное определение, содержащееся в норме п. 1 ст. 225 ГК РФ
и связывающее бесхозяйность вещи исключительно с вопросом о праве собственности
на нее, не согласуется с рядом иных нормативных положений (в частности, абз. 2
ст. 236 ГК РФ) и не отвечает потребностям современного общества, поскольку предполагает констатацию только юридической бесхозяйности определенной вещи, сохраняя неопределенность в вопросах ее содержания, ремонта, юридической ответственности вследствие ее вредоносного воздействия. Выводы: бесхозяйность вещи следует понимать как фактическое состояние вещи, безотносительное к праву собственности на
нее, при котором эта вещь не находится ни в чьем обладании и (или) в отношении нее
отсутствует интерес со стороны конкретного лица. Соответственно, вещь, имеющая
владельца, не должна рассматриваться в качестве бесхозяйной. Помимо прочего, подобное понимание согласуется и с планируемым закреплением в ГК РФ норм о владении как
факте (фактическом отношении) и его защите.
Ключевые слова: бесхозяйная вещь; бесхозяйность вещи; государственный учет бесхозяйной недвижимости;
брошенные вещи; дериликция; основания приобретения права собственности; владение;
приобретательная давность; юридическая ответственность; гражданский оборот

This observation fully concerns the problem of
ownerlessness of things as well.
Pre-revolutionary Russian specialists in civil
law, being still enthusiastic about Roman law, as
D. I. Meyer mentions [11, p. 384], considered ownerless things (also known as “waif”) in accordance
with the legal thought of the ancient Roman private
law, basically within the scope of the issue of gaining possession as a primary method of acquisition of title, and included in this category, in particular, fish in water bodies, shells, forest fruits,

Introduction
It appears indisputable that legal concepts, categories, framework, rules and institutes, from time
to time becoming the focus of interest for legal
scholars, get their doctrinal development in conformity with socioeconomic, ideological and other
conditions and needs of the modern society and
state. Consequently, changes in the social context
make particular issues go to the foreground, including those which may have been the subject of the
scientific analysis before.
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wild animals open for free acquisition, as well as
treasure troves, things lost and “abandoned” by
someone1 [see, for instance: 4, p. 305 and the next

one; 8, p. 269; 14, p. 306, §§ 51–55; 20, pp. 253–
262] (as far as the latter are concerned, it was mentioned that a significant trade of ragmen was based
on acquisition [20, p. 254]). As far as immovable
things, including land plots, are concerned, as a
consequence of Ordnance survey, which began with
publishing of the Imperial proclamation on ordnance survey throughout the Empire in Russia on
September 19, 1765, estimated as “the government’s care of making ownerless property public”
[14, p. 457], legal uncertainty with regard to this
category of things was reduced significantly, however, due to ‘the abundance of land, though situated, for instance, in Siberia, in Tomsk and Irkutsk
governorates”, vast spaces of Russia [14, pp. 458–
459], was not eliminated completely, for which reason the possibility of acquisition of vacant lands
was acceptable, but it was attributed to the institute
of prescriptive ownership by scholars.
Understanding of the “ownerless things” notion had its peculiarities in the so called Soviet period. In particular, during the early years of the Soviet regime, the first definition of ownerless property in Soviet law in the decree of the Council of
People’s Commissars of November 3, 1920, defining this property as “property which is in no-one’s
ownership or is in ownership of certain bodies
without the knowledge of the respective central
distributing body”, was considered quite typical

1

Contemporary foreign rules of law have similar understanding of ownerless things. In particular, the rules on ownerless
things denoted by the term “herrenlose Sache” are contained in
Subsection 5 “Acquisition” Section 3 “Acquisition and Loss of
Ownership of Movable Things” Book 3 “Property Law” of the
German Civil Code. The Rule of Clause 1 § 958 of the German
Civil Code states that anyone who takes possession of ownerless movable things as their owner acquires title to them (“Wer
eine herrenlose bewegliche Sache in Eigenbesitz nimmt, erwirbt das Eigentum an der Sache”. Access to the original text
of the German Civil Code [Bürgerliches Gesetzbuch] is on the
site Bundesministerium der Justiz und für Verbraucherschutz.
Available at: http://www.gesetze-im-internet.de/bgb/index.html
#BJNR001950896BJNE099002377 (accessed 20.12.2017).
The regulations of § 560 of the German Civil Code concern
wild animals, which are considered ownerless while they are in
the wild; it is specified that a domesticated animal becomes
ownerless if it loses the habit of returning to the place intended
for it (“Wilde Tiere sind herrenlos, solange sie sich in der Freiheit befinden”; “Ein gezähmtes Tier wird herrenlos, wenn es
die Gewohnheit ablegt, an den ihm bestimmten Ort zurückzukehren”). According to § 959 of the German Civil Code, movable things become ownerless if their owner stops owning the
thing with intent to surrender legal title to it (“Eine bewegliche
Sache wird herrenlos, wenn der Eigentümer in der Absicht, auf
das Eigentum zu verzichten, den Besitz der Sache aufgibt”).
The category of ownerless property – “biens vacants” – is connected with occupancy (acquisition) in France too. In this respect, ownerless property is considered as property without an
owner, which does not belong to persons either because the
owner has renounced it or because the owner died without
leaving an heir. (“Biens vacants: biens sans maître, cʼest-à-dire
qui nʼappartiennent plus à personnes, soit parce que le propriétaire les a abandonés, soit parce que le propriétaire est décédé
sans laisser dʼhéritier” [21, p. 754]). The respective expression
(“les biens qui n'ont pas de maître appartiennent”) is used in
Art. 713 of the French Civil Code, which states that ownerless
property belongs to the community in whose territory it is situated, and if the community refuses to exercise the right, the
title eventually passes to the state by virtue of law (the regulation of the article literally states the following: “Les biens qui
n’ont pas de maître appartiennent à la commune sur le territoire
de la quelle ils sontsitués. Par délibération du conseil municipal, la commune peut renoncer à exercer ses droits, sur tout ou
partie de son territoire, au profit de l'établissement public de
coopération intercommunale à fiscalité propre dont elle est
membre. Les biens sans maître sont alors réputés appartenir à
l’établissement public de coopération intercommunale à fiscalité propre. Toutefois, la propriété est transférée de plein droit à
l’Etat si la commune renonce à exercer ses droits en l’absence
de délibération telle que définie au premier alinéa ou si
l’établissement public de coopération intercommunale à fiscalité propre renonce à exercer ses droits”). Access to the original
text of the French Civil Code [Code civil] is on the site: Légifrance, le service public del΄accèsaudroit. Available at:
http://legifrance.gouv.fr/affichCode.do?dateTexte=20150924&
cidTexte=LEGITEXT000006070721 (accessed 20.12.2017).
Earlier, before the amendments were introduced into the
French Civil Code in 2004, ownerless property was also mentioned in Art. 539 of the French Civil Code, which stated that
any unclaimed and ownerless property, as well as property
which belongs to the deceased who have not left heirs or the
heirs of whom have renounced it, is considered the public domain of the state. In this regard, it is mentioned in the French

legal literature that after reading Art. 539 and 713, according to
which the property which has no owner belongs to the state,
one can cast doubt on the fact that there is property which belongs to no-one (and occupancy consists in acquisition of a
thing which does not belong to anyone, with intent of becoming its owner) but it is mentioned that these texts actually concern solely real property and succession. Thus, there is only
one area left to apply acquisition – occupancy of movable
things which have never had an owner, and that of movable
things abandoned by their owner. (“Lʼoccupation consiste dans
le fait de prendre possession dʼune movable things qui
nʼappartient à personne avec lʼintentiondesʼen render propriétaire. Y a-i-il des biens qui nʼappartiennent à personne? On
pourrait en douter à la lecture des Art.s 539 et 713, suivant
lesquels les biens qui nʼont pas de maître appartiennent à
lʼÉtat. Les biens auraient donc toujours un propriétaire qui, à
défaut de tout autre, serait lʼÉtat. Mais, en réalité, ces textes ne
visent que les immeubles et les successions. Il reste donc un
domaine dʼapplication à lʼoccupation. Occupation des meubles
qui nʼont jamais eu de maître… Occupation des meubles abandonnés parleurmaître” [21, pp. 301–302]). Following this line
of reasoning, rules of Art. 715 on sporting and fishery right,
Art. 717 on seafood, Art. 716 on the treasure trove, found in
Section “General Provisions” Book 3 “On Different Methods
of Acquisition of Right of Property” should also be referred to
regulations on ownerless things (their acquisition) in the
French Civil Code.
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“for the epoch of War Communism with its consumer communes, distributing bodies, etc. [see: 5,
p. 728]. It was also mentioned that “This feature is
most pronounced in the preliminary list of ownerless property types too: things abandoned by the
enemy on the battle field, booty, towed away without an address… property actually abandoned by its
owner, whose whereabouts are unknown and who
cannot be identified” [5, pp. 728–729]. Obviously,
it was referred solely to movable things.
After the introduction of the Civil Code of the
Russian Soviet Federative Socialist Republic in
19221, the notion of ownerless property was narrowed first: the regulation of Art. 68 of the original
code stated that “property whose owner is unknown
(ownerless property) passes into the ownership of
the state in accordance with the procedures established by the specific law”; however, three years
later (as in force in the Civil Code of the Russian
Soviet Federative Socialist Republic of December
7, 1925) was broadened by considering ownerless
also the property which has no owner2.
The definition of ownerless property remained
the same in the further Russian legislative acts (see:
Art. 32 of the Basics of Civil Legislation of 19613,
Art. 143 of the Civil Code of the Russian Soviet
Federative Socialist Republic of 19644); the only
thing to be changed was the ideological substantiation. For instance, at the beginning of the 1990s, the
problem of ownerless property was associated with
such “core of the economic policy” mentioned in
the Summary report of Central Committee of the
Communist Party of the USSR to Congress ХХVI
as “an ability to use everything we have fully and

efficiently” [see: 18, p. 1] and slightly different
kinds of things were already mentioned among the
varieties: sunken property, unclaimed baggage,
property barred by limitation, uncertificated cargo
and others [see: 18, pp. 10–12]. It is emphasized in
the legal educational literature that according to the
Soviet law, the rule res nullius cedit primo occupant (if a thing does not belong to anyone, the first
person to gain possession of it becomes its owner)
is significant when fishing, hunting, picking berries
and mushrooms, “but it is not occupancy of ownerless property to take place here, but transfer of
state-owned property into individuals’ ownership
under the procedure established by law. Only in this
case, one can speak of occupancy as a method of
original acquisition in the Soviet civil circulation”
[7, p. 398].
At the contemporary stage of the development
of Russian society, the problem of ownerlessness of
things gets new understanding: due to a series of
political and socioeconomic events, which took
place in our state (the change of political-economic
formation and the following privatization, including
that of scientific research, engineering companies
and survey contractors, collective farm and state
farm property, community facilities; a series of famous financial crises, etc.) a lot of facilities, on the
basis of which economic and other kinds of activity
were carried out, are now in the state of dilapidation, utter desertion and are falling in ruins due to
their low profitability and liquidity in the absence
of necessary and usual support of the state, and, as
a consequence, financial insolvency of their owners. Risks of inflicting harm to the environment related to the presence of such facilities sparked justified concern and interest of specialists in the field
of environmental law5, analyzing the notion of
ownerless facilities within the framework o f the
problem of liquidation of the accumulated harm for
the environment [see, for instance: 6]. Also, the
dramatic issues of disutility of maintenance, reconstruction and liability for harmful influence, taxation and registration of such ownerless facilities as

1

On Enforcement of the Civil Code of the Russian Soviet Federative Socialist Republic: Resolution of the All-Russian Central Executive Committee of 11 November, 1922 (together with
the Civil Code of the Russian Soviet Federative Socialist Republic). Сode of Justice of the Russian Soviet Federative Socialist Republic. 1922. No. 71. Art. 904 (void). Access from the
legal reference system “ConsultantPlus”.
2
The regulation of Art. 68 of the Civil Code of the Russian
Soviet Federative Socialist Republic is literally read as follows:
“Ownerless property whose owner is unknown or which has no
owner comes into the state’s possession in accordance with the
procedure established by specific laws” [5, p. 729].
3
On Approval of the Fundamental Principles of Civil Legislation of the USSR and Union Republics: Law of the USSR of
December 8, 1961. Bulletin of the Supreme Soviet of the USSR.
1961. No. 50. Art. 525 (void). Access from the legal reference
system “ConsultantPlus”.
4
Civil Code of the Russian Soviet Federative Socialist Republic: enacted by the Supreme Soviet of the Russian Soviet Federative Socialist Republic on June 11, 1964. Bulletin of the
Supreme Soviet of the USSR. 1964. No. 24. Art. 407 (void).
Access from the legal reference system “ConsultantPlus”.

5

Due to the efforts of which, the Federal Law No. 7-FZ “On
Protection of the Environment” of January 10, 2002 (access
from the legal reference system “ConsultantPlus”) was supplemented with Chapter XIV.1. “Liquidation of Accumulated
Harm to the Environment” (amendments introduced by the
Federal Law No. 254-FZ of July 3, 2016), with Art. 80.1
containing the expression “ownerless facilities of major construction”.
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electrical power, heat, water supply and sewerage
networks came up [see, for instance: 13; 17].
The above mentioned circumstances let us state
that the problem of ownerlessness of things, which
has been researched theoretically by specialists in
civil law for a long time, is becoming interdisciplinary nowadays, finding its way into the subject field
of other sciences. In addition, the latter are based on
the notion of ownerless things formulated by the civil doctrine and now formalized in Art. 225 of the
Civil Code of the Russian Federation1.
However, a question arises as to how “appropriate” the existing legal definition of an ownerless
thing is to solve the problems actually existing today? It was formalized in Russian civil legislation
more than 20 years ago and specified about 10
years ago2, Contemporary Russian scientists elide
this problem and, as a rule3, do not analyze the very
notion of “an ownerless thing” critically and do not
make attempts to verify its conformity to the actual
epistemic situation.
The present work is aimed at filling this lacuna
in the contemporary studies.

The given definition allows us to make a number of
conclusions:
– firstly, about the legislative recognition of
the existence of three groups (types) of ownerless
things: 1) things which do not have an owner
2) things whose owner is unknown and 3) things
whose owner has surrendered the legal title to;
– secondly, about the fact that Russian legislator means solely the proprietor of the thing by “the
owner”.
The analysis of the provisions on ownerless
things in conjunction with other regulations of the
Civil Code of the Russian Federation (the legislator’s decision to place the respective regulations
into Chapter 14 of the Civil Code of the Russian
Federation “Acquisition of the Right of Ownership” instead of Chapter 6 “General Provisions” of
sub-section 3 of the Code “The Objects of Civil
Law Rights”) substantiates one more significant
conclusion: regulations on ownerless things are
functionally intended for legal regulation of the
procedure for title acquisition rather than for just
indicating a certain group of things which have a
special legal regime5.
In this context, one of the key issues from the
point of view of understanding the notion “an ownerless thing”, is, in our opinion, the moment, from
which a thing should be considered ownerless and,
namely, whether this moment is when the thing was
found, or, in case of immovable things, their registration by the Federal Agency for State Registration
(Clause 3 Art. 225 of the Civil Code of the Russian
Federation), or the moment of any other legal fact
taking place, in particular, of a judicial decision to
consider an immovable thing ownerless, of recognition of the right of municipal or state ownership

I. “An Ownerless Thing”: de jure
The legal definition of an ownerless thing is
given in the regulation of Clause 1 Art. 225 of the
Civil Code of the Russian Federation, according to
which, we will repeat, “an ownerless thing is a
thing which has no owner or whose owner is unknown or, if not specified otherwise by the laws, a
thing the owner has surrendered the legal title to”4.
1

The Civil Code of the Russian Federation (Part 1): Federal
Law of the Russian Federation No. 51-FZ of 30 November
1994. Collection of Legislative Acts of the Russian Federation.
1994. No. 32. Art. 3301.
2
In the original Part 1 of the Civil Code of the Russian Federation introduced on November 30, 1994, regulation of Clause 1
of Art. 225 defined an ownerless thing as “a thing which has no
owner or whose owner is unknown, or a thing (italics added–
Yu. V.) whose owner has renounced title to it”. With introduction of the Federal Law No. 141-FZ of July 22, 2008 “On
Amendments to Separate Legislative Resolutions of the Russian Federation in the Part of Perfection of Land Matters” (Collection of Legislative Acts of the Russian Federation. 2008.
No. 30 (Part 1), Art. 3597) the given definition was insignificantly changed: the words “or a thing” were substituted with
the expression “or, unless otherwise stipulated by laws”.
3
An exception is, for instance, the article by M. V. Rudov, in
which the author indicates that there is inconsistence of the
formulation of Clause 1 Art. 225 of the Civil Code of the Russian Federation with the regulations of Art. 234 of the Civil
Code of the Russian Federation, pointing out that the existing
approach to the definition of an ownerless thing “to some extent negates acquisitive prescription as substantiation for emergence of title” [16, p. 91].
4
One can notice that the definition of an ownerless thing is left
without amendments in the Civil Code of the Russian Federa-

tion in the Draft Federal Law No. 47538-6 “On Amendments
into Parts One, Two, Three and Four of the Civil Code of the
Russian Federation and also into Certain Legislative Acts of
the Russian Federation”, introduced by the State Duma of the
Federal Assembly of the Russian Federation in the first reading
on 27 April 2012 (further – the Civil Code of the Russian Federation in the version of draft law). Available at: http://base.
consultant.ru/cons/cgi/online.cgi?req=doc;base=PRJ;n=94778)
(see Clause 4 Art. 240 of the Civil Code in the version of draft
law, establishing the main terms and conditions on acquisition
of title). Preempting ourselves, we will mention that it is intended to preserve also the procedure for acquisition of title to
such things (see in the mentioned act: Art. 245 “Acquisition of
title to ownerless immovable thing”, Art. 258 “Acquisition of
title to ownerless movable things”, Art. 250 “Movable Things
the Owner Has Renounced”).
5
i. e. the procedure of regulation expressed in “nature and
scope of rights in relation to the object” [1, p. 374].
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for an ownerless thing (Paragraph 2 Clause 2
Art. 226, Paragraph 2 Clause 3 Art. 225 of the Civil
Code of the Russian Federation, chapter 33 of the
Civil Procedure Code of the Russian Federation1 or
expiry of the term defined by law (Clause 1
Art. 228 and Clause 1 Art. 231 of the Civil Code of
the Russian Federation). This problem has not been
solved in terms of legislation; solely the moment of
the emergence of the ownership right to such objects is defined.
Let us take a closer look at each group of
“ownerless things” from the above mentioned perspectives.

regards to animals: wild animals in their natural
free environment are in the ownership of the
state4; according to the general rule, animals considered fruits belong to the owner of the fruitbearing thing (Art. 136 of the Civil Code of the
Russian Federation).
2. Movable Things Whose Owner is Unknown5
This group can include lost things, stray animals, treasure troves.
In our opinion, similar things, except for treasure trove (which is initially presumed not to have
an owner), can be considered ownerless not earlier
than the expiry of the term necessary to identify the
owner of the thing or another person having title to
it. According to regulations of Clause 1 Art. 228
and Clause 1 Art. 231 of the Civil Code of the Russian Federation, this is a period of six months from
the moment of reporting finding the thing or detention of the animal to the police or the local government body.
During this time, interested persons have no
information about the owner of a certain thing
which, as we suppose, does not make this thing
ownerless and solely allows us to speak of it as of a
thing whose owner has not been identified. The
previous proprietor of the thing continues to be its
owner 6, who can be identified or can claim title to
the thing within the term defined by law for his

1. Things Which Do Not Have an Owner
In our opinion, there are no such things at the
contemporary stage of the society development2.
In particular, a thing which appeared as a result of
man’s activity, comes into ownership of the person
who created it or into ownership of the person who
owns the material it was made of. And as long as
this thing actually exists, the title to it will be preserved; solely the owners of the title will eventually
change. The other problem is that it is not always
possible to conclusively identify the owner of the
thing. However, we believe it to be undoubtful that
a thing once created by man, passes then to his successors and, in case he does not have any, to the
state as res caduca; when a thing falls under the
category of treasure trove, other persons can acquire title by virtue of law.
Therefore, even if there are things which have
no owner, they can include solely objects of the
tangible world which have value in use and are created by nature. They can, in particular, include
land, water, plants, animals. However, they, as
shown by the analysis of the contemporary Russian
legislation, cannot be ownerless either. Being natural resources, land, mineral deposits mined from the
Earth’s interior, water, timber, in the absence of
right of private and municipal ownership to it, belong to the state3. A similar rule is prescribed in

31.12.2017). Collection of Legislative Acts of the Russian Federation. 2001. No. 44. Art. 4147; Art. 1.2 of the Russian Federation Law No. 2395-1 “On Subsoil” of 21 February 1992 (as
amended on 30.09.2017). Collection of Legislative Acts of the
Russian Federation. 1995. No. 10. Art. 823; Art. 8 of the Water Code of the Russian Federation No. 74-FZ of June 3, 2006
(as amended on 29.07.2017). Collection of Legislative Acts of
the Russian Federation. 2006. No. 50. Art. 5278); Art. 6, 8 of
the Forest Code of the Russian Federation No. 200-FZ of December 4, 2006 (as amended on 29.12.2017). Collection of
Legislative Acts of the Russian Federation. 2006. No. 50.
Art. 5278)
4
Art. 1, 4 of Federal Law No. 52-FZ “On Wildlife” of April
24, 1995 (amended 03.07.2016). Collection of Legislative Acts
of the Russian Federation. 1995. No. 17. Art. 1462.
5
It is relevant to consider the issue of “ownerless” real estate
separately, taking into account peculiarity of the established
procedure for acquisition of title to it, and namely, its obligatory preliminary state registration as ownerless.
6
This also concerns cases of selling a perishable thing or a
thing the storage expenses of which are incommensurably great
compared to its value by the person who has found it, described
in Paragraph 2 Clause 3 Art. 227 of the Civil Code of the Russian Federation: title to the thing sold passes to its acquirer
from the so far unknown owner of the thing, but by no means,
from the person who has found it. According to the law, he
solely has a right to sell it and, in case of identification of the
person who has lost the thing, the money received from the sale
of the found should be returned to the person.

1

The Civil Procedure Code of the Russian Federation No. 138FZ of November 14, 2002 (as amended of 28.12.2017). Access
from the legal reference system “ConsultantPlus”.
2
The idea of ownerless things, as a rule missing in the Civil
Code, is not new and has already been substantiated in legal
literature, pre-revolutionary as well. For example, D.I. Meyer,
criticizing division of methods of title acquisition into “original” (“primary”) and “derivative”, mentioned that “there are no
things belonging to nobody in our legal routine, and if they
exist somewhere in the world, they are completely antithetical
to legal definitions, like, for instance, planets” [11, p. 382].
3
See: Clause 1, Art. 16 of the Land Code of the Russian Federation No. 136-FZ of October 25, 2001 (as amended on
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(the proprietor’s) identification1. And only if it does
not happen, the respective thing can be considered
ownerless; however, it immediately passes into
ownership of the person who found this thing (stray
animals – into ownership of the person who kept
and used the animal), or into municipal ownership
(Art. 228, Clause 1 of Art. 231 of the Civil Code of
the Russian Federation).
Thus, as a technical legal matter, any movable
thing whose owner is unknown, is considered ownerless solely within the period between the expiry
of the term for identification of the (previous) owner defined by law and acquisition of title to this
thing by the new owner, i. e. such a miniscule period of time, that practical possibility of revealing
this type of “ownerless” things and viability of singling it out appear to be doubtful.

ered ownerless until the moment of acquisition of
title to it by another person3, because technically, a
certain person remains its owner (according to
Clause 1 Art. 225 of the Civil Code of the Russian
Federation, a holder of rights and duties of the
owner). In this context, one should assert incoherence, inconsistency of the provisions of Clause 1
Art. 225 and of Paragraph 2 of Art. 236 of the Civil
Code of the Russian Federation.
Summarizing the above mentioned, one can
draw a conclusion that, attributing ownerlessness of
a thing solely to the issue of title to it, as the Russian legislator does (Clause 1 of Art. 225 of the
Russian Civil Code), based on other impositions of
the Russian legislation in force, we have to admit
that there are no ownerless movable things, because, in substantive terms of de jure, they have
owners, notwithstanding that the latter are not always conclusively known (which is, however, a
different procedural problem).
A similar conclusion should be drawn as far as
“vacant” possession is concerned.

3. Movable Things the Owner Has Renounced
Without paying our attention to the ranking of
such things (nominated “derelict” by the legislator)
with respect to their “value”, resulting from the
regulations of Art. 226 of the Civil Code of the
Russian Federation2, we will mention that, in our
opinion, the key aspect in the issue of their ownerlessness is reflected in regulation of paragraph 2
Art. 236 of the Civil Code of the Russian Federation, according to which renouncement of the right
of ownership shall not entail termination of rights
and duties with respect to the property un until such
a right is acquired by another person. Following
this line of reasoning, there is an obvious and undoubtful conclusion to draw, a thing, the title to
which the owner has renounced, cannot be consid-

4. “Ownerless” Immovable Property
According to Paragraph 1 Clause 3, Paragraph
1 Clause 4 of Art. 225 of the Civil Code of the Russian Federation, “ownerless” immovable things are
subject to state registration.
It should be noted that since January 1, 2017, a
new Decree of the Ministry of Economic Development of the Russian Federation on registration of
ownerless real things4 (further – Federal Law on
state registration of real estate), adopted in accordance with Part 3 Art. 3 of the Federal Law No. 218FZ “On State Registration of Real Estate”5 of July
13, 2015, has taken effect. However, it could be argued that the Decree left the former order of the state
registration of such things without any changes6.

1

This is also admitted in the doctrine, including the foreign
one. For example, French scholars P. Voirin and G. Goubeaux
point out that lost objects have their owner who can appear and
claim his property and come to a conclusion: “Thus, the person
who has found the thing does not become its owner as a result
of acquisition” (“…les objets perdus (appelés: épaves). Ceux-ci
ont un propriétaire, qui pourra se manifester et réclamer son bien.
Lʼinventeur [inventeur=celui qui trouve] dʼune épave nʼen deviant donc pas propriétaire par occupation”) [21, p. 302].
2
Let us pay our attention to another issue which appears to be
controversial: admissibility of arising of the issue of ownerlessness of paperless securities (as of “derelict” ones). See, for
instance: Resolution of the Federal Arbitration Court for the
Moscow Circuit of September 25, 2013 on case No. А40136014/12-159-1280; Resolution of the Arbitration Court for
the Volga Circuit of December 7, 2017 No. F06-27085/2017
on case No. А55-4434/2017. (Hereinafter access to the court
cases from the legal reference system “ConsultantPlus”). This
kind of objects of civil rights are not things. At the same time,
state of ownerlessness is related solely to things, “it is a concept of property law” [19, p. 62]. Therefore, rules of Art. 225
of the Civil Code of the Russian Federation cannot be applied
to paperless securities, and even if it is impossible to assuredly
identify the owner of such objects, it is more correct to denominate them “securities of unidentified persons” [3, pp. 94–95].

3

Such moment, in accordance with Clause 2 of Art. 226 of the
Civil Code of the Russian Federation as applied to waste and
derelicts with value obviously lower than five times minimum
wage amount, is the moment of taking an implicative action by
a person in whose ownership, possession or use the thing is or
where the thing was abandoned, and as far as other derelict
things are concerned, it is the moment when the judicial decision of recognizing the thing as ownerless takes legal effect.
4
The Decree of the Ministry of Economic Development of the
Russian Federation No. 931 “On Establishing the Procedure for
Registering Ownerless Immovable Property” of December 10,
2015. Official Internet portal of legal information. Available at:
http://www.pravo.gov.ru (accessed 04.26.2016).
5
Official Internet portal of legal information. Available at:
http://www.pravo.gov.ru (accessed 07.14.2015).
6
Comp.: Regulation, established by the Resolution of the Government of the Russian Federation No. 580 “On Registration of
Ownerless Immovable Things” of September 17, 2003. Collection of Legislative Acts of the Russian Federation. 2003.
No. 38. Art. 3668 (void since January 1, 2015); The Decree of
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In particular, as before, registration of ownerless immovable things is assigned to the Federal
Service for State Registration (Clause 2 of the Procedure for registering ownerless immovable property, established by the Decree of the Ministry of
Economic Development of 2015 No. 931; further in
the text – Procedure); registration of real things as
“ownerless” is still carried out on the basis of the
corresponding application of the local government
body, executive body of the government of federal
cities (nowadays – Moscow, St. Petersburg and Sevastopol1) in the territory of which such a thing is
located (Clause 5 of Procedure); buildings, constructions, rooms which have no owners, or whose
owners are unknown, or to which the owners have
renounced the property right are still subject to registration as “ownerless” things2 (but now it directly
follows from Clause 3 of the Procedure); the prescribed forms of the applications for registration,
notifications (earlier – extracts from the State registry, messages) about registration are identical
(comp.: appendices to the subordinate regulations
stated above).
It is also established that an immovable thing
is defined as “ownerless” at the very moment of its
registration (it can be conspicuously seen both in
the wording of provisions of Clause 3, 4 of Art. 225
of the Civil Code of the Russian Federation, and the
corresponding forms of the notification about registration of the ownerless real estate thing – appen-

dices No. 2, No. 3 to the Procedure), which appears
to be essentially incorrect.
It is especially obvious in relation to the
“ownerless” immovable thing that is going to be
registered to which the owner has renounced the
property right.
On the basis of the above mentioned provision
of Paragraph 2, Art. 236 of the Civil Code of the
Russian Federation, fully relating to dereliction
cases with regard to immovable things, the person
who has renounced the property right to a certain
immovable thing continues to be the owner of this
thing for a period of a year, from the date of its registration as “ownerless”, according to provision of
Paragraph 2, Clause 3 of Art. 225 of the Civil Code
of the Russian Federation. Thus, according to
Clause 128 of the Procedure for maintaining USR3,
when registering a thing, is such cases in the Unified State Register of Real Estate (further – USR)
“data on the owner” are specified in the record
about real right (with addition to the registration
number of the letter “U” – Clause 126 of the Procedure for maintaining USR). The term “owner” is
also contained in the abovementioned form of the
notification about registration. A conclusion that
the person who has announced the right of refusal
to the local government body continues to be the
owner of an immovable thing registered as “ownerless” in connection with the waiver also follows
from the provision of Clause 15 of the Procedure
for registration of ownerless immovable things.
This provision establishes that “irrespectively of the
date of registration of the real estate thing as ownerless, the owner of this property, who has earlier
renounced the rights to it but whose property right
was not terminated on legal grounds (italics added
– Yu. V.), can appeal to the rights registration body
with a petition for receiving this property back in
possession, use and at his disposal”.
The legal ground for the termination of the
property right to the real estate as to the subject who

the Ministry of Economic Development of the Russian Federation No. 701 “On Establishing the Procedure for Registering
Ownerless Immovable Property” of November 22, 2013. Russian gazette. 5 September. 2014 (void since January 1, 2017).
1
It is necessary to pay attention to the lack of reference to Sevastopol in Chapter 33 of the Civil Procedure Code of the Russian Federation “Recognition of a Movable Thing as Ownerless
and Recognition of the Property Right to an Ownerless Immovable Thing”; such a reference can be found in the Civil
Code of the Russian Federation and the Procedure for Registration of Ownerless Immovable Things. It is necessary to agree
that, before elimination of the specified collision, provisions of
Chapter 33 of the Civil Procedure Code of the Russian Federation have to be applied to ownerless real things located in the
territory of Sevastopol, by analogy [10].
2
Clause 10 of Art. 32 of the Federal Law “On State Registration of Real Estate” also mentions registration of parking places as ownerless real estate. In case of renunciation of the property right to the land plot, this kind of real estate is not registered by the registering body: the owner of the land plot appeals directly to the registering body, and this application
serves as foundation for state registration of termination of the
applicant’s right of property to the land plot, and, simultaneously, foundation for state registration of right of ownership of
the subject of the Russian Federation or a municipal unit, into
the ownership of which this land plot will pass (nowadays it is
established in Art. 56 of the Federal Law on state registration
of real estate).

3

On Establishing of the Procedure for Maintaining the Unified
State Register of Real Estate Rights and Transactions, forms of
a special registration inscription on the document expressing
subject of transaction, scope of information included into a
special registration inscription on the document expressing
subject of transaction, and requirements to its filling and also
requirements for the format of the special registration inscription on the document, expressing subject of transaction in electronic form, the procedure for introducing changes into data on
location of land borders in the Unified State Register of Real
Estate Rights and Transactions, when correcting a register mistake: The Decree of the Ministry of Economic Development of
the Russian Federation No. 943 of December 16, 2015 (as
amended on 08.11.2017). Access from the legal-reference system “ConsultantPlus”.
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ty” of ownerlessness to such thing2. This quality is
attributed to the thing whose owner is unknown
“from above”, enshrined in law, by rule of Clause 1
of Art. 225 of the Civil Code of the Russian Federation, according to which “Ownerless is a thing
which...”.
However, in fact, the thing whose owner has
not been established, is not nobody’s but just considered as “nobody’s”3, and it is considered to be
nobody’s until uncertainty concerning its legal future is eliminated. The only agencies authorized to
remove noted uncertainty in relation to real estate
are (1) state registration on the basis of the relevant
judgment of the right of municipal or state ownership to an object, or (2) state registration of the
property right to the real estate of the prescriptive
owner (the person which has acquired this right
owing to acquisitive prescription) – if the court
does not recognize this thing as one which has

has refused is the state registration of the right of
municipal or state ownership to this thing, which is
carried out, in its turn, on the basis of the judgment
about recognition of such right which has taken
legal effect (Clause 3, Clause 4, Art. 225, the Civil
Code of the Russian Federation; Clause 17, of the
Procedure). However, the application for the recognition of the property right to an “ownerless” immovable thing can be filed with a court (and is considered by the latter as special proceedings – Subclause 6 Clause 1 Art. 262 of the Civil Procedure
Code of the Russian Federation) by the body authorized to operate the municipal property or property which is in the city property of federal importance not earlier than in a year from the moment
of registration of the thing as “ownerless”, as, according to provision of Paragraph 2, Clause 2,
Art. 290 of the Civil Procedure Code of the Russian
Federation “in case the body authorized to operate
the corresponding property appeals to court with
the petition before the expiration of year from the
date of registration of an immovable thing by the
body which is carrying out the state registration of
the right for real estate, the judge refuses to accept a
lawsuit and the court terminates proceedings”.
But if up to recognition by court and the subsequent state registration of the right of municipal
or state ownership to a certain immovable thing, the
property right to it remains for the particular person, is it admissible to consider this thing ownerless? We think, undoubtedly, that the thing which is
owned cannot be called “ownerless” under no circumstances.
Concerning buildings, constructions, rooms,
whose owner is unknown during registration procedure, more consistency is observed: in the USR, in
the record about the real right to such real estate
items (also with addition of letter “U” to the registration number), as far as the owner is concerned, it
is specified “has not been established” (Clause 127,
Procedure of maintaining USR). At the same time,
in relation to the type of the right, it is specified
“registered as ownerless” (italics added – Yu. V.).
This circumstance causes objections on the ground
that registration itself of a certain immovable thing
(at first – by the local government body, executive
body of the federal cities government, then – the
Federal Service for State Registration), as well as
the subsequent judgment on its recognition as ownerless1, in our opinion, do not attribute the “quali-

the Civil Procedure Code of the Russian Federation (according
to which proofs confirming absence of its owner ought to be
provided in the statement for recognition of the property right
to an ownerless immovable thing) and Clause 2, Art. 293of the
Civil Procedure Code of the Russian Federation (in accordance
with the sense of which the court makes decision on recognition of the right of municipal property or city property of federal importance to a thing only after it recognizes that this immovable thing has no owner or the owner of the immovable
thing is unknown, and it is registered in accordance with the
established procedure).
2
In legal literature, the problem of value of similar acts is definitely not resolved. There appeared some contrary opinions: a
part of scientists defended their point of view that the property
becomes ownerless due to a judicial or administrative act
(S. M. Korneev, M. Ya. Kirillova, etc.); according to others,
the ownerlessness is a condition of property, it is objective, i. e.
independent of any judicial or administrative acts, and that the
specified acts only confirm this fact [see: 18, p. 9]. We agree
with the latter position, whose supporters can be found also in
the modern domestic doctrine. For example, N. V. Klyaus,
analyzing the issue of recognition of the property right to an
ownerless immovable thing under the Civil Procedure Code of
the Russian Federation, writes that the essence of these affairs
consists in confirmation of the ownerless status (italics added –
Yu. V.) of the immovable thing by court [9, p. 38]. D. A. Petrov
mentions that registration is carried out with regard to things
whose status as ownerless has already been confirmed by the
documents, presented to the registering body together with the
application for registration of the real estate [13]. The lack of
determinative relation between registration of a thing as ownerless and actual ownerlessness of this thing is demonstrated also
by case materials (see, for instance, Resolution of the Supreme
Court of the Russian Federation of July 22, 2015 No. 305ES15-513 on case No. A40-141381/2013, in which it is specified that “refusal of local governments to take measures to
register a disputable heat conductor does not deprive this object
of features of an ownerless thing”).
3
Moreover, the main reason for such “ownerlessness”, we will
dare to claim, is the lack of information about the owner of this
thing in the data base of public-legal institutions.

1

The necessity of statement of ownerlessness of a certain immovable thing follows from provisions of Clause 2, Art. 291 of
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passed to the municipal property or city property of
federal importance. At the same time, in the second
of the specified cases, before the state registration,
the property right to a thing belongs, in our opinion,
to the owner “not established” at the time of registration or adjudication1, who, “having appeared”,
can vindiсate this thing from the owner. Thus, according to the rule of Clause 4, Art. 234 of the Civil
Code of the Russian Federation, the duration of
term of acquisitive prescription concerning a thing
begins not earlier than the expiration of limitation
period on demand of its vindication2, which, even if
initially not presuming it, does not exclude the
presence of the owner of the thing, which, consequently, as repeatedly stated, is not ownerless but
only considered ownerless.
Taking into account the above mentioned, an
immovable thing the property right to which the
owner has renounced at the time of registration, as
we believe, should be defined not as an “ownerless
real estate item” but as (literally, according to the
available legal regulation) “an immovable thing (or
real estate, immovable object) the property right to
which the owner has renounced”. As for an immovable thing whose owner is unknown, in the view of
the probabilistic character of the fact of its owner’s
absence, it is more correct to denominate it similarly to the definition in the Civil Code of the Russian
Federation, and regulations, defining the procedure
for registration of ownerless immovable things,
“considered ownerless” (but not “ownerless”). Otherwise, the paradox turns out: as “ownerless” immovable things, which, from positions of substantive law, have an owner, are registered (in cases
when the owner renounces the property right), or
which, ostensibly, have no owner (in cases of the
latter being unknown).
The described situation is unlikely to be considered satisfactory. Moreover, there is an issue of

the practical importance, expediency of registering
such things as “ownerless”. For instance, in relation
to immovable objects the property right to which
the owner has renounced, it is possible to conclude
that the state registration institute of the ownerless
real estate contributes neither to making decisions
about imposing civil liability in case of possible
harm from the property registered by the state as
“ownerless”, nor to solving the issues concerning
tax burden related to such property, since, despite
the disclaimer of property taking place and recorded by the public authority, in accordance with the
established procedure on a certain immovable object, all “burdens” of property on the basis of rule
of Art. 210 of the Civil Code of the Russian Federation “Burden of Maintaining the Property” will be
laid upon the person holding the status of the owner
of this thing owing to Paragraph 2 of Art. 236 of
the Civil Code of the Russian Federation. Registration of things as ownerless when the owner is unknown also does not contribute to the solution of
such significant current problems: uncertainty in
questions of liability in case of harm, etc. is not
eliminated by registration only. Stated things give
the grounds for a conclusion that this institute has
mainly public importance, consisting, as we believe, in registration of potential objects of public
property. However, exactly the majority of problems, which can be faced in practice, are connected
with such potential objects of the right of municipal
or state ownership.
II. Ownerlessness of Things De Facto
The analysis of case materials, legal literature
on the subject under study, comprehension of empirics of daily routine leads to the following conclusion: the problem of ownerlessness of things is
not the only fact that a certain thing is “nobody’s”
from the legal point of view, i. e. for some reasons
there is no documentary confirmed information
about its owner. According to the legal position of
the Supreme Court of the Russian Federation, the
absence of the owner of the things in question cannot be the ground for recognition of this property
by court as ownerless 3 and, as it was repeatedly
mentioned in judgments, the fact that the objects
in question “were registered (hereinafter italics
added – Yu. V.) as ownerless, does not prove that

1

The fact that registration of objects as ownerless does not
terminate the existing right and does not interfere with registration of the property right to them of the person who was unknown earlier is also recognized in practice (see, for example:
the Resolution of the Federal Arbitration Court of the Northwestern Federal District of November 17, 2008 on case
No. A56-10184/2008; the Resolution of the Federal Arbitration
Court of the East Siberian Federal District of March 6, 2014 on
case No. A33-4465/2013).
2
More successful, from the positions of implementation, are
the respective provisions in the version of draft law on amendments to the Civil Code of the Russian Federation: it is specified by Art. 242 “Acquisitive prescription” that the current
term of acquisitive prescription starts at the moment of the
beginning of possession of a thing (Paragraph 1 of Clause 2)
and that reclamation of a thing as vindication is possible
throughout the whole term of possession (Clause 3).

3

Resolution of the Supreme Court of the Russian Federation
No. 303-ES16-917 on case No. A73-17377/2014 of March
21, 2016.
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they really were ownerless”1. Besides, at the present stage of information and technological development, including our state, such things appear less
frequent, and the presence of those existing is more
likely “an echo of bygone days” that, certainly,
does not mitigate the urgent necessity to define
their future, and not only the legal one. The most
scandalous example, in this connection, are the objects of historical and cultural heritage regarded as
“ownerless”, in particular, monuments of military
history. According to the information published on
the official site of the Federal Service for State
Registration, “As it is well-known (hereinafter italics added – Yu. V.), in Kuban about 80 % of the
memorable places and monuments dedicated to the
events of the Great Patriotic War of 1941–1945
aren’t registered as municipal property due to both
the lack of funds for these purposes at municipalities and the complicated procedure for registration
of ownerless objects in property”2.
The opposite situations are also possible: when
the authentic information about the owner of a
thing is available, however, this person does not
take measures for maintenance of this thing, and in
case of infliction of harm or other adverse effects
connected with the use or just existence of this
thing, the caused damage cannot be collected from
the person (for example, because of impossibility of
his actual location identification or the time-barred
requirement).
One of the main aspects of the problem of
ownerlessness of things, in our opinion, consists in
similar discrepancy of the legal and actual status
of a certain thing, At the same time, from the position of the participants of civil circulation, the situation of de facto has high priority; questions of
the legal future of a thing arise only as a result of

the actual ownerlessness of this object, which, in
general, agrees with legislative rules on ownerlessness of things as the possible grounds for
property right to arise.
Thinking of the reasons of ownerlessness as a
social phenomenon, it is obvious that, eventually,
this phenomenon is caused by the lack of interest of
a particular person in regard to a certain thing.
In particular, lack of (economic) interest causes, in our opinion, unwillingness of municipalities
and the state to become owners of abandoned and
half-ruined buildings, constructions, locations, requiring repair or dismantling, as well as periodically damaged water supply and sewer systems, monuments, spontaneous “suburban” and “country”
dumps of household appliances, etc. which are also
in need to be repaired or changed. The above mentioned “unwillingness” is shown by a great amount
of judicial requirements to recognize the activities
of the city administration to be illegal and (or) to
oblige it either to register these objects as ownerless
by submitting such a request to the registering
body3 or to accept this or that real estate item in
municipal property4. At the same time, the unified
position of judicial authorities, concerning the obligation of acceptance in the municipal property, in
particular, of such ownerless property as networks
of electro, heat, gas and water-supply, water disposal is absent: a part of courts, passing the relevant
decisions, mention that the current legislation “has
no provisions to set a duty of acceptance of ownerless property in municipal property”5; the other part
of law enforcement officials has a position that the
local government body having authority in this
3

Resolution of the Federal Arbitration Court of the Far Eastern
District No. F03-5540/2008 on case No. А51-19431/20047365/23 of December 26, 2008; Resolution of the Arbitration
Court of the Urals District No. F09-10599/15 on case No. A505612/2015 of January 25, 2016; Resolution of the Arbitration
Court of the West Siberian District No. F04-4715/2016 on case
No. A75-14533/2015 of October 24, 2016; Resolution of the
Arbitration Court of the Far Eastern District No. F036323/2016 on case No. A73-6802/2016 of February 15, 2017;
Resolution of the Arbitration Court of the Volga District
No. F06-26651/2017 on case No. A49-3957/2016 of November
28, 2017; Resolution of the Central District Court of Volgograd
on case No. 2-2733/11 on May 17, 2011.
4
Resolution of the Arbitration Court of the West Siberian District No. F04-349/2016 on case No. A45-3144/2015 of February 26. 2016; Resolution of the Arbitration Court of the VolgaVyatka District No. F01-6213/2016 on case No. А437490/2015 of February 7, 2017.
5
Resolution of the Arbitration Court of the Far Eastern District
No. F03-6323/2016 on case No. A73-6802/2016 of February
15, 2017.

1

Resolution of the Federal Arbitration Court of the NorthWestern District on case No. A05-3758 / 2009 of March 29,
2010; Resolution of the Arbitration Court of the West Siberian
District No. F04-11012 / 2014 on case No. A67-7212/2013 of
November 21, 2014.
2
Available at: https://rosreestr.ru/site/press/news/rabochayavstrecha-po-registratsii-prav-na-pamyatniki/?sphrase_id=806
7875 (accessed 02.02.2018). In the city of Volgograd, the future of the “ownerless” historical monument of regional
importance “Memorial sign in honor of the soldiersinternationalists who died in Afghanistan” was judicially resolved (See: Resolution of the Central District Court of Volgograd on case No. 2-2733/11 of May 17, 2011. Available at:
https://rospravosudie.com/court-centralnyj-rajonnyj-sud-g-volgograda-volgogradskaya-oblast-s/act-100714438/ (accessed
02.02.2018).
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sphere is obliged to take measures in order to provide such ownerless networks with appropriate service, to register and transfer them into municipal
property1.
The current situation can be explained as follows: formally, under Clause 3, 4 of Art. 225 of the
Civil Code of the Russian Federation, public legal
institutions are not obliged to appeal to court with a
demand for recognition of the right of municipal
property or city property of federal importance to
“ownerless” immovable things; it is their right. The
same can be said about applying for registration of
a thing to the Federal Service for State Registration2. Meanwhile, a part of such objects has social
importance; the latter is taken into account by executors of law3. In this regard, considering all the
main functions of public legal institutions 4, it would

be possible to stand up for necessity of recognition
of appeals to the court with the claim for recognition of the right of municipal or state ownership to
actually ownerless socially significant objects (water supply, sewer, electrical and heat systems, ecologically dangerous objects, cultural and history
monuments, etc.) as a duty (but not the right) of
municipalities, the federal cities, in the territory of
which these objects are located. However, vesting
the right to appeal to court with the claim of declaring ownership for actually ownerless socially significant objects by any interested person5 can be
considered the more effective measure, in this connection.
As for acquisition of things the property right
to which the owners have renounced or things
whose owners are unknown, there do not arise any
considerable problems just because there is an interest of a particular person in regard to a particular
thing (it concerns findings, things thrown away, and
the “ownerless” real estate). However, if realizing
his interest, the subject does not “regularize” the
property right to the thing when necessary6 and just
takes possession of it, such thing, according to the
Russian civil legislation, is still considered “ownerless” as the actual owner (as well as the owner
of the real right, besides the property right) is not
recognized as the “owner” of the thing under
Clause 1, Art. 225 of the Civil Code of the Russian Federation.
In our opinion, such cases ought not to relate
to the actual problem of thing’s ownerlessness and

1

Resolution of the Arbitration Court of the West Siberian District No. F04-4715/2016 on case No. A75-14533/2015 on October 24, 2016; Resolution of the Arbitration Court of the West
Siberian District of No. F04-349/2016 on case No. A453144/2015 February 26, 2016.
2
As indicated in one of the court decisions, “the local government only has the right to apply to the registering authority with a request to register immovable property as ownerless, if there is reliable information that the property is ownerless. However, the statutory duty to handle such an application does not include these provisions” (Decision of the Central District Court of Volgograd on case No. 2-2733/11 of
May 17, 2011).
3
So, denying to transfer one of the cases on recognizing the
decision to refuse to register things as ownerless illegal to the
Court Collegium for Economic Disputes of the Supreme Court
of the Russian Federation, the Armed Forces of the Russian
Federation indicated that “disputable sewage networks are not
designed for the needs of the city’s population, socially significant objects are not connected with them (italics added –
Yu. V.), but are intended to carry out entrepreneurial activities
of the applicant only, they affect only his economic interests”
(Resolution of the Supreme Court of the Russian Federation
of May 29, 2017 No. 304-KG17-6641 on case No. A2725925/2015).
4
In particular, in accordance with the Federal Law No. 131-FZ
“On General Principles of the Organization of Local SelfGovernment in the Russian Federation” of October 6, 2003
(Collection of Legislative Acts of the Russian Federation,
2003. No. 40, Article 3822) heat, gas and water supply of the
population, water disposal, fuel supply to the population belong
to the matters of local significance within the limits of authority established by the legislation of the Russian Federation
(Clause 4, Part 1, Art. 16); participation in the prevention and
liquidation of the consequences of emergency situations within
the boundaries of the urban district (Clause 8, Part 1, Art. 16);
preservation, use and popularization of objects of cultural heritage (historical and cultural monuments) owned by the urban
district, protection of cultural heritage sites (historical and cultural monuments) of local (municipal) significance located in

the territory of the urban district (Clause 18 Part1 Art. 16). The
need for municipalities to carry out their activities, in particular, in the management of municipal property, “to defend the
interests of the nominal owner – residents of the municipality”
is noted by specialists in the field of economics [2, p. 86]
5
In this case, the absence of the right to file a complaint with
court would not be the only sufficient argument in resolving
the issue of imposing the burden of maintenance and repair of
economically not attractive objects (see: Federal Arbitration
Court Resolution No. F-08-2688/06 of June 20, 2006, in which
the court, motivating its decision, indicated a specific subject
which has the right to apply to the court with a demand for
recognition of the right of municipal property to an ownerless
immovable thing – the municipal authority).
6
This concerns immovable things (the fact of state registration
of ownership of a thing is required), as well as abandoned
movable things with value more than five times the minimum
wage, which are not waste (a court decision is required to declare a thing ownerless and recognize the ownership of the
person who took possession of it).

236

Ownerlessness of Things: De Jure vs. De Facto

if the thing is in someone’s actual possession, it
ought not to be considered ownerless.
As is known, possession is characterized by
existence of possessory will, i. e. treating a thing as
“one’s own”, intention to become its owner. So,
owners are ready to incur and actually incur сosts to
maintain a thing in an appropriate condition; only
because, in particular, prescriptive owners are potential owners, they are granted the right to protect
their property against the third parties (Clause 2,
Art. 234 of the Civil Code of the Russian Federation). To deny the fact that the owner is the “proprietor” of a thing1, in our opinion, is absurd in this
situation. Such understanding is also not quite adequate from the positions of reality: in spite of the
fact that results of the movement of benefits from
one person to another, as it is fairly mentioned in
the literature, “should not be exposed to unreasonable doubts” [15, p. 93], the involvement of the
things falling under features of Clause 1, Art. 225
of the Civil Code of the Russian Federation, into
civil circulation2, we believe, does not cause objections and though such circulation is not always lawful, actually circulated benefits can’t be3 “ownerless”, cannot be “nobody’s”.
Taking into account the above mentioned,
ownerlessness of a thing should be understood as
de facto state of a thing, irrespectively of the property right to it, when this thing is not owned by anyone and (or) there is no claim for it from a particular person.
Considering ownerlessness of a thing as its actual state will eliminate the contradiction between
the concept of an ownerless thing and the rule of
Art. 236 of the Civil Code of the Russian Federation. It also conforms with the intended enshrining
in the Civil Code of the Russian Federation of provisions on possession as a fact (the actual relation)
and its protection4, which, we believe, should be
logically followed by the expansion of the concept
“owner” attributing to the latter not only owners,
but also possessors.

Conclusion
Ownerlessness of things as a social phenomenon is, certainly, negative and economically unjustified. In this connection, provisions aimed at overcoming it are established at the statutory level.
They include special rules of the Civil Code of the
Russian Federation on ownerless things.
However, the conducted research shows that
the legal definition of an ownerless thing contained
in the rule of Clause 1 of Art. 225 of the Civil Code
of the Russian Federation and connecting ownerlessness of a thing only with the issue of the property right to it does not conform with a number of
other standard provisions (in particular, Paragraph 2, Art. 236 of the Civil Code of the Russian
Federation) and does not meet requirements of
modern society, as it assumes only legal ownerlessness of a certain thing. Besides, from the formal
legal point of view, the number of such things is not
large, recognition of a certain thing as ownerless de
jure, de facto resolves problems of neither legal
liability for possible harm caused by such objects,
nor the burden of their maintenance and repair,
which it is especially important with regard to socially significant objects.
In our opinion, ownerlessness of a thing
should be understood as de facto state of a thing
irrespectively of the property right to it, under
which this thing is not in anyone’s possession and
(or) there is no claim for it on the part of a particular person. At the same time, registration of an immovable thing as ownerless and adjudication about
considering the thing ownerless have no constitutive meaning.
Consequently, a thing having an owner should
not be considered ownerless. Furthermore, such an
understanding conforms with the intended enshrining of provisions on possession as the actual relation and its protection in the Civil Code of the Russian Federation.
In conclusion, we should mention that the
present article does not claim to be an exhaustive
study of the subject under consideration, and the
problem of ownerlessness of things needs a further
research.

1

The explanation of the meaning of the word “owner” given
by S.I. Ozhegov, N.Yu. Shvedova is remarkable: the first of
nine mentioned meanings is the explanation “The same as the
owner” [12, p. 865].
2
The author’s position on the concept of civil circulation can
be found in a number of works, the full text of which is available on the website of scientific electronic library eLIBRARY.RU. Available at: https://elibrary.ru/author_items.asp?
authorid=507419.
3
In this connection, it is appropriate to mention a remark of
E. V. Vaskovsky, who, believing that ownerless things are beyond civil circulation, connected their introduction into circulation with factual coming in their possession [see: 4, p. 305].
4
See: Subsec.1, Section II of the Civil Code of the Russian
Federation in the version of draft law.
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Introduction: one of the crucial tasks of the domestic civil science is developing a modern approach to understanding the fundamental civil law categories, “conditioned legal relations” being one of those. Purpose: to create the author’s approach to the category “conditioned fulfillment of obligations”, which includes revealing the importance of reforming the
Russian Federation law of obligations in the context of the regulatory arrangement of the institution of conditioned fulfillment of obligations, defining the concept and the legal nature of
the institution of conditioned fulfillment of obligations under the Russian legislation, qualifying the conditioned fulfillment of obligations as an element complicating the obligation, focusing on potestative conditions of deals, consideration of the disputable topic about the Russian concept model of the counter-execution, differentiation between the conditioned fulfillment of obligations and the conditioned transaction. Methods: the methodological framework
of the research is based on the following methods: general scientific dialectical method, universal scientific methods (analysis and synthesis, induction and deduction, comparison, abstracting, concrete-historical, formal logical, system-structural), and special juridical methods (comparative legal method, method of system interpretation). Results: changes in the institution of conditioned fulfillment of obligations and the absence of its proper theoretical development serve as somewhat of a limiting factor for the law enforcement potential of this civil law construction, thus making it less efficient. Conclusions: at the present stage of the civil
law knowledge development and with regard to the amendments made to the general provisions on obligations, it is necessary to perform a complex analysis of the European experience, to study modern foreign doctrine of the conditioned legal relations, to pay scientific attention to the forgotten results of pre-revolutionary civil law scientists on the subject under
consideration, and to critically evaluate the court arbitration practice data which demonstrate significant gaps in understanding the essence of the conditioned civil relations and the
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legislator’s approach to their regulation by both the participants of civil circulation and law
executors. Legal acknowledgment of the institution of obligations fulfillment can surely be
viewed as one of the necessary conditions for increasing the investment attractiveness of the
Russian legal system, since constructing conditioned legal effects serves as a constitutive element of high quality contractual activities.
Keywords: conditioned fulfillment of obligations; complex obligations; conditioned transaction;
potestative conditions; conditioned legal relations; reform of the law of obligations; digital economy

Information in Russian

ПОЗИТИВАЦИЯ ИНСТИТУТА ОБУСЛОВЛЕННОГО ИСПОЛНЕНИЯ
ОБЯЗАТЕЛЬСТВ КАК НЕОБХОДИМОЕ УСЛОВИЕ ПОВЫШЕНИЯ
ИНВЕСТИЦИОННОЙ ПРИВЛЕКАТЕЛЬНОСТИ
РОССИЙСКОЙ ПРАВОВОЙ СИСТЕМЫ
Статья подготовлена за счет средств гранта Президента Российской Федерации
для государственной поддержки молодых российских ученых МК-6237.2018.6

А. В. Захаркина
Кандидат юридических наук, старший преподаватель кафедры гражданского права
Пермский государственный национальный исследовательский университет
614990, Россия, г. Пермь, ул. Букирева, 15
ORCID: 0000-0002-7262-4467
ResearcherID: H-5062-2016
Статьи в БД «Scopus» / «Web of Science»:
DOI: 10.5901/mjss.2015.v6n3s6p107
DOI: 10.5829/idosi.wasj.2014.30.10.14149
DOI: 10.17072/1995-4190-2017-37-323-333
E-mail: AnnaVladimirovna2009@yandex.ru
П ос тупил а в ре дакцию 22. 02. 2018

Введение: одной из актуальных и значимых задач отечественной цивилистической
науки является формирование современного подхода к пониманию фундаментальных цивилистических категорий, к числу которых следует отнести и «условные правоотношения». Цель: разработка авторского подхода к категории «обусловленное исполнение
обязательств» на основе установления значения реформы обязательственного права
Российской Федерации в контексте нормативного оформления института обусловленного исполнения обязательств; определение понятия и правовой природы института
обусловленного исполнения обязательств по российскому гражданскому праву; квалификация обусловленного исполнения обязательств в качестве усложняющего обязательство элемента; акцентрация внимания на потестативных условиях сделок; рассмотрение дискуссионного вопроса о российской концептуальной модели встречного исполнения, а также дифференциация обусловленного исполнения обязательств от условной
сделки. Методы: общенаучный диалектический, универсальные научные методы (анализ
и синтез, индукция и дедукция, сравнение, абстрагирование, конкретно-исторический,
формально-логический, системно-структурный), специально-юридические методы
(сравнительно-правовой, метод системного толкования). Результаты: новеллизация
обусловленного исполнения обязательства и отсутствие его надлежащей теоретической разработки в определенной мере сдерживают правоприменительный потенциал
этой гражданско-правовой конструкции, снижая его эффективность. Выводы: на современном этапе развития цивилистического знания в условиях новвелизации общих положений об обязательствах необходимо осуществлять комплексный анализ европейского опыта и изучать современную зарубежную доктрину условных правоотношений, уде241
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лить научное внимание забытым наработкам дореволюционных ученых-цивилистов по
данной проблематике, а также судебно-арбитражной практике, свидетельствующей о
наличии существенного пробела в понимании как участниками гражданского оборота,
так и правоприменителями существа условных правоотношений и подхода отечественного законодателя к их регламентации. Позитивация института обусловленного исполнения обязательств, безусловно, может быть признана одним из необходимых условий
повышения инвестиционной привлекательности российской правовой системы, поскольку конструирование условных правовых эффектов выступает конститутивным элементом качественной договорной работы.
Ключевые слова: обусловленное исполнение обязательств; сложные обязательства; условная сделка;
потестативные условия; условные правоотношения; реформа обязательственного права; цифровая экономика

nent that “the majority of the states are forced to
practice the “in-process” adapting of the state regulation of the information and information technologies sphere to new circumstances”2.
As V. A. Vaypan was right to say, “the toppriority measures needed for the digital economy
development should include preparing proposals on
developing principal legal concepts and institutions
ensuring the modern digital civil turnover” [14,
p. 6].
As for the institution of the conditioned fulfillment of obligations, its potential for developing
the digital civil turnover can be revealed through
the system of automated contracts that got widespread at the digital market when algorithmic trading was introduced [54; 62; 79; 93]. For example,
Article 327.1 of the RF CC is directly related to
the legal opportunity of using the so-called “smart
contracts”, which allow for fulfillment of obligations with no preliminary expressing of the debtor’s will.
The changes in the institution of conditioned
fulfillment of obligations and the absence of its
proper theoretical development to a certain extent
restrict the law-enforcement potential of this civil
law construction, thus reducing its efficiency. The
law executors need scientifically justified rules and
application limits for the legal institution under
consideration. Also, there is a need for a critical
scientific evaluation of the inconsiderable in number but available court materials on the questions
under study.

On Increasing the Investment Attractiveness
of the Russian Legal System and Creating
New Regulatory Environment for Digital
Economy Resulting from Updating
the Normative Platform
In the conditions of the new electronic (digital)
economy, with its concept being initially formulated as far back as in 1995 [82], a special relevance is
obtained by virtual economic relations, new digital
currencies, which require substantial improvement
of the Russian legislation for their juridical settlement. The Russian legal system is naturally “saturated” with digitizing processes, which when supported significantly increase the country’s competitive ability and investment attractiveness, provide
the economic growth which is especially desired in
Russia in the conditions of the lasting economic
crisis. For example, Government Resolution of July
28, 2017, No. 1632-r approved program “Digital
Economy of the Russian Federation”1, which particularly mentions that “effective development of
the markets and industries is only possible with developed platforms, technologies, institutional and
infrastructural environments, therefore it is necessary to be focused on the key institutions that create
conditions for developing digital economy, these
including legal regulation (emphasis added by the
author – A. Z.), personnel and education, development of researchers’ competencies and technological reserves”.
It is also interesting to note that RF Presidential Decree of May 9, 2017, No. 203 “About the
Strategy of Information Society Development in the
Russian Federation in 2017-2030” makes it promi-

2

RF President’s Decree No. 203 “On the Strategy for the Development of the Information Society in the Russian Federation
for 2017-2030” of May 9, 2017. Official Internet portal of legal
information. Available at: http://www.pravo.gov.ru (accessed
10.05.2017)..

1

RF Government Resolution No. 1632-r “On the Approval of
Program “Digital Economy of the Russian Federation” of July
28, 2017. Official Internet portal of legal information. Available at: http://www.pravo.gov.ru (accessed 03.08.2017).
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Taking a favorable view of the norm presented
in Article 327.1 of the RF CC, S.V. Sarbash adds
that “the changes introduced into the RF Civil Code
minimize the risk of recognizing a term as unagreed
when it is defined through indicating an action performed by a party” [45].
The opinion given by A.G. Karapetov is also
very interesting: “the possible situation when not
the whole legal effect of the transaction but particular rights and obligations therein are covered by the
condition is absolutely legitimized by Article 327.1
of the RF CC adopted on June 1, 2015, and this surely moves the Russian civil law forward” [29, p. 80].
It can be noted that numerous scientific publications related to the issue of the legal acknowledgment of the institution of conditioned fulfillment of obligations are mostly limited to the statement of the fact of introducing a new norm, with no
special attention given to the practical meaning of
the content of the institution [17, p. 5].
Let us note that in the process of reforming the
civil law, a task was set “to study the question of
possible expanding the concepts of the suspensive
condition and the resolutive condition in conditioned transactions, with regard to the current practice and needs of the property turnover”5. That
proves the original intention of the reformers to
first of all improve the provisions of Article 157 of
the RF CC. In particular, the Explanatory Note to
draft Federal Law “About Introducing Changes to
Parts One, Two, Three and Four of the Russian
Federation Civil Code and Certain Legislative Acts
of the Russian Federation” runs that “in SubSection 4 “Transactions and Representation” (Article 157), it is proposed to establish that a condition
in the transaction cannot be presented by a circumstance that fully or mostly depends on the will of
one of the parties in transaction”.
The main task of this norm is to overcome the
established court practice which is very severe on
the so called potestative conditions.
With this, attention is given to the fact that
everywhere in the Continent Europe (in France,
Germany, Italy, Austria, the Netherlands, Switzerland), it is acknowledged that potestative conditions
are divided into two types – “simply potetstative”
conditions (when the will of a party has a certain
role but is not determinative), for example winning

On the Meaning of the Law of Obligations
Reform in the Russian Federation in the Context
of the Regulatory Recognition of the Institution
of Conditioned Fulfillment of Obligations
Before March 8, 2015, when Federal Law No.
42-FZ “About Introducing Changes into Part One
of the Russian Federation Civil Code”1 was adopted, neither the Russian civil legislation nor the earlier adopted RSFSR Civil Code had contained general provisions for regulating the conditioned fulfillment of obligations2.
The analysis of the Concept of the Russian
Federation Civil Law Development3 (hereinafter
referred to as the Concept), prepared in accordance
with RF President’s Decree “On Improving the
Russian Federation Civil Code”4, demonstrates that
the reformers of the civil legislation recognized the
necessity to fill the legislative gap associated with
this civil law construction.
The representatives of the legal science positively evaluated the new norm under discussion.
For example, I.Z. Ayusheeva notes that “the introduction of the new norm is viewed positively because in this way the legislator agreed with the opportunity to amend a contract with terms covering
the obligation fulfillment, and exercising, changing
or terminating rights under contract which totally
depend on the parties’ will (on potestative conditions)” [4, p. 59].
A. P. Sergeev and T.A. Tereshchenko come to
the conclusion that “this norm is reasonable, complies with the practical needs and widens the freedom and the opportunities of the civil circulation
participants. And the explicit reference to the conditions when actions or occurrence of particular
circumstances can totally depend on the will of one
of the parties crosses out the permanent question
whether the conditions are allowed that totally depend on the will of a party” [47, p. 152].
1

Federal Law No. 42-FZ “On Amendments to Part I of the
Civil Code of the Russian Federation” of March 8, 2015. Official internet portal of legal information. Available at:
http://www.pravo.gov.ru (accessed 09.03.2015).
2
Civil Code of the RSFSR: approved by the RSFSR Supreme
Soviet on June 11, 1964 (as amended on 26.11.2001). Journal
of The Supreme Soviet of the Russian SFSR. 1964. No. 24.
Article 407; RSFSR Code of Laws. Vol. 2. P.7.
3
Concept of the Russian Federation Civil Law Development.
Bulletin of the RF SAC. 2009. No. 11.
4
RF President’s Decree No. 1108 “On Improvement of the
Civil Code of the Russian Federation” of July 18, 2008 (as
amended on 29.07.2014). Collection of Legislative Acts of the
Russian Federation. 2008. No. 29. Part 1. Art. 3482.

5

Concept of Civil Law Development of the Russian Federation: approved by the decision of the RF Presidential Council
for Codification and Enhancement of Civil Legislation of
October 7, 2009. Bulletin of the RF SAC. 2009. No. 11 (November).
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a tender, and “exclusively potestative” conditions
(when the will of the party is determinative).
The doctrine and the court practice of the
above countries are negative only about “exclusively potestative” conditions but have no restrictions
for “simply potestative” conditions as it unacceptably restrains the circulation”1.
As we see, the legislator, intending to reform
the institution of conditioned transaction, first of all
aimed to legitimize the potestative conditions,
which the court arbitration practice kept an especially watchful eye on [52; 58; 61; 75; 81; 83; 97].
For example, the parties entered into an interestfree loan agreement, according to which the plaintiff gave a sum of money to the defendant for purchasing an apartment in a building under construction. The obligation for repaying the debt arises
only in case the apartment is sold or transferred by
way of gift, and the defender undertakes to pay a
half of the price that the apartment would cost at
the moment of selling or transferring. The court
satisfied the claim about partial invalidation of the
loan terms according to which “the obligations of
the borrower on repaying the debt will arise only in
case the apartment mentioned in the loan receipt is
sold or transferred by way of gift”, on the grounds
that this term does not comply with the requirements of law. The court indicated that the loan
agreement concluded between the parties does not
contain the specific deadline for the defendant to
repay the loan. It is not possible to view selling /
transferring by way of gift as an event that should
inevitably take place and does not depend on the
will of the parties, as it is the defendant who is entitled to decide in the future if he will sell or grant
the apartment which is being purchased using the
loan. Selling or transferring the apartment by the
borrower (the defendant in case under study) cannot
be accepted as a suspensive condition of the loan
agreement, because the circumstance given as a
suspensive condition depends on the actions performed by one party only, i. e. the borrower 2.
However, it is noteworthy that the mentioned
explanatory note later on emphasizes the following:
“With this, the draft law takes into account that in

the court practice the contractual conditions which
make the obligation fulfillment dependent on occurrence of circumstances, including those fully
dependent on the will of one of the parties (the
same as for reciprocal performance of obligation),
are sometimes mistakenly interpreted as potestative. For this reason, Article 327.1 “Conditioned
Obligation Fulfillment” was included into the draft
law”. Thus, as per the intention of the developers of
the civil legislation reform, the norm covering the
conditioned fulfillment of obligations is not aimed
at the legal acknowledgment of the potestative conditions, and this directly contradicts the established
opposite point of view, being of predominate importance in the modern civil law literature [56; 67;
73; 78; 94].
In general, we should summarize that the legal
acknowledgment of the institution of the conditioned fulfillment of obligations can certainly be
recognized as one of the necessary conditions for
increasing the investment attractiveness of the Russian legal system [70; 71], as the development of
the conditioned legal effects acts as a constitutive
element of proper contractual work. The critical
need of the modern civil circulation for efficient
and internally non-contradictory doctrine is justified by the above mentioned with the sufficient degree of confidence.
Concept and Legal Nature of the Institution
of Conditioned Fulfillment of Obligations
as per the Russian Civil Law
According to Article 327.1 of the RF CC, “fulfillment of obligations and exercising, changing or
termination of certain rights under contractual obligation can be conditioned by performance or nonperformance of some actions by one of the parties
in obligation, or by occurrence of other circumstances defined in the contract, including those totally dependent on the will of one of the parties”.
With this, it is important to remember about
explanations contained in the Supreme Court Plenum Resolution of November 22, 2016, No. 54 “On
Some Issues Concerning Application of General
Provisions of the Russian Federation Civil Code
about Obligations and Their Fulfillment”. Item 23
of the Resolution runs that by implication of RF CC
Article 314 Item 1, RF CC Article 327.1, the deadline for the fulfillment of an obligation can also be
reckoned from the moment of fulfilling the obligation / performing certain actions by the other party,
or from occurrence of other circumstances stated by

1

Explanatory Note to Draft Federal Law “On Amendments to
Parts One, Two and Four of the Civil Code and Certain Laws
of the Russian Federation”. The document has not been published. Access from the legal reference system ConsultantPlus
(accessed 02.03.2018).
2
Decision of the Moscow City Court on case No. 33-34720 of
October 26, 2011. The document has not been published. Access from the legal reference system Consultant Plus (accessed
02.03.2018).
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law or the contract. In case the creditor within the
time limit prescribed by law / other normative acts /
contract (and within a reasonable time in case the
due date was not specified) has not performed actions that should have initiated the obligations to be
fulfiled by the debtor, the creditor shall be regarded
as guilty of the delay (RF CC Article 328 or 406).
For example, the initial and deadline expiry dates
for the contractual work performance (RF CC Article 708) can be related to the advance payment
made by the customer, and failure to make advance
payment entails legal consequences prescribed by
RF CC Article 719.
If the arrival of the condition that should have
initiated the obligation performance has been obstructed / assisted in bad faith by the party for
which its taking place / non-taking place is desirable, the said condition at the request of the good
faith party shall be recognized correspondingly as
not having taken / having taken place (Item 1 of
Article 6, Article of the RF CC)1.
For example, the court arbitration practice
came across the question of whether it conforms
with the legislation to have a condition in the contract stating that the date of payment for the works
performed by the subcontractor is to be reckoned
from the moment when the primary contractor has
the work results accepted by the customer or from
the moment when the primary contractor receives
payment from the customer. The digest of case law
gives the following reply to this question with reference to Article 327.1 of the RF CC: the condition
stating that the date of payment for the works performed by the subcontractor is to be reckoned from
the moment when the primary contractor has the
work results accepted by the customer or from the
moment when the primary contractor receives
payment from the customer, does not in itself contradict the mentioned norms2.
The following case, common in the court practice, can be given as an example of applying Article
327.1 of the RF CC. The contract for information
services on choosing and demonstrating an apartment to the customer (the potential purchaser) can

contain a condition that remuneration for the Contractor is determined as a percent of the selling
price of the contract concluded as a result of rendering these services and is payable in case the customer or his relatives purchase the apartment which
was demonstrated to the customer as part of the
performer’s obligations3.
The cases of violation and incorrect interpretation of provisions of RF CC Article 327.1 are most
common in the sphere of realtor services. For example, Decision of the RF Supreme Court of June
13, 2017 No. 41-KG17-5 describes the following.
On November 30, 2015, sole trader P. V. Orlov as
the Contractor and S. A. Khryapchenko as the Customer concluded an agreement for paid information
services. According to the agreement terms, the
Contractor undertook to demonstrate a real estate
item, complying with the parameters defined in the
agreement, to the Customer. The Customer undertook to pay a remuneration in the amount of 6% of
the price originally claimed by the seller of the real
estate item and given in the information services
acceptance act. The claimant performed his obligations in good faith, having demonstrated the apartment to the defendant, however after the contract
for the sale and purchase of the apartment was concluded and the title to the apartment was acquired,
S. A. Khryapchenko refused to pay the remuneration to the sole trader P. V. Orlov for the information services under the agreement. With reference to Article 327.1 of the RF CC, the Judicial
Body for Civil Cases of the Russian Federation Supreme Court pointed out that performing the obligation on paying for the services by a Customer can
be conditioned by his taking a certain action, including entering a civil transaction4.
The analysis of this legal situation clearly
demonstrates the construction of the conditioned
fulfillment of the obligation in action: discharging
the obligation to pay for the services by the customer in this case is conditioned by his performing
certain actions, including entering a civil transaction of purchasing the property. It turns out that it is
not the fact of rendering information services that
has a critical importance for the fulfillment of the
obligation by the customer, but the conditioned

1

Resolution of the Plenum of the Supreme Arbitration Court of
the Russian Federation No. 54 “On Certain Issues of Application of General Provisions of the Civil Code of the Russian
Federation on Obligations and their Performance” of November 22, 2016. Bulletin of the RF SAC. No. 1 (January). 2017.
2
Review of Court Practice of the Russian Federation Supreme
Court, No. 2 (2017): approved by the RF Supreme Court Presidium on April 26, 2017. Bulletin of RF Labor and Social
Legislation. 2017. No. 6.

3

Decision of the RF Supreme Court No. 41-KG17-8 of June 27,
2017. The document has not been published. Access from the
legal reference system ConsultantPlus (accessed 19.02.2018).
4
Decision of the RF Supreme Court No. 41-KG17-5 of June
13, 2017. The document has not been published. Access from
the legal reference system ConsultantPlus (accessed
19.02.2018).
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tions” apparently means that the generic nature of
this institution should particularly imply the structurally complicated mechanism of the obligation
fulfillment through the prism of the corresponding
condition. However, in juridical literature the innovation of Article 327.1 of the RF CC is rather often
associated with the date of the obligation fulfillment: “it is expressly provided that the execution of
the duties under a contractual obligation may be
conditional on one of the parties to the obligation
taking definite actions or on the occurrence of other
circumstances provided for by the contract or by
the law”1.
This conclusion is logical itself and resulting
from the literal interpretation of Article 327.1 of the
RF CC. However, in our opinion, if we proceed
from this thesis, it would be a mistake to think that
the institution of conditioned obligation fulfillment
is inherently related to the date of the obligation
fulfillment. In this case, it will be more accurate to
say that increasing complicacy of the structure of
an obligation as part of the institution of conditioned fulfillment of obligations significantly influences the period of this obligation fulfillment
through establishing a definite condition or circumstance in the contract. S.V. Sarbash adheres to a
similar position: “RF CC Article 327.1 covers not
the period but the conditions” [45].
The felicitous remark of A. G. Karapetov is
that “the principal difference between the period
and the condition is that when we mean a condition,
the corresponding legal effect is made dependent on
the circumstance which may not reliably occur,
while when we mean a period – we mean a circumstance which will inevitably come” [29, p. 77].
As for the term for the fulfillment of the obligation, we deem it important to answer the following question: when RF CC Article 327.1 is legally
acknowledged, is it possible to consider as
unagreed the term determined through indicating an
event which is not inevitable? While answering this
question, one should note that the risk of invalidating the contract because of the unagreed term is
cured by RF CC Article 314 rather than by RF CC
Article 327.1.
The updated version of the RF CC Article
314 runs that the time period within which the obligation must be executed can be counted from
the time of discharge of duties by the other party.

circumstance which is totally dependent on the will
of the customer himself / herself – i. e. the fact of
purchasing the apartment by the customer or
his / her relatives. Consequently, having rendered
the information services in good faith, the realtor in
this case may receive no remuneration in case the
condition is not followed of purchasing this particular unit of property which was chosen and demonstrated to the customer by the realtor.
An interesting fact is that all the lower-level
courts came to just the opposite conclusion and rejected the realtor’s claim. They explained that the
subject of the agreement for rendering services
cannot include reaching a definite result, and so the
provision of the information services agreement
about paying for services only in case the demonstrated apartment is purchased, contradicts the provisions of law. The courts also pointed out that purchasing the apartment by S. A. Khryapchenko was
not related to executing the agreement for paid information services between S. A. Khryapchenko and
the sole trader P. V. Orlov, as this apartment was
also shown to S. A. Khryapchenko by other real estate agents, and the offer for sale of the apartment
was published by the seller for general public.
In our opinion, the actions of the defendant are
characterized by obvious misuse of the right, because having concluded the agreement for information services, the realtor fully performed his obligations under agreement – he arranged the necessary selection of the real estate units that complied
with the customer’s requirements, he assisted in
examining the preferred apartments. As a result, the
final positive effect of his actions was objectified –
the customer chose the particular apartment which
had been selected by the realtor.
With this, it is important to note that the obligation that allows for fixing the date of its fulfillment (by indicating the event which will inevitably
occur; by determining the moment after fulfillment
of obligations by one of the parties; after completing specific actions by that party or after other legislatively established circumstances occur) is to be
fulfilled on that fixed date. Correspondingly, the
obligation to pay for the realtor’s services appears
on the day when one of the parties to the obligation
(the customer) performed certain actions – i. e.
purchased the real estate item that had been selected and examined with the realtor’s assistance.
In terms of the structural arrangement of the
institution of conditioned fulfillment of obligations,
introduction of the norm covering this institution
into RF CC Chapter 22 “Fulfillment of Obliga-

1

Large-scale Changes in Part One of the Civil Code of the
Russian Federation: Obligations. Access from the legal reference system ConsultantPlus. 2015. Data provided by the
“GOLTSBLAT BLP” company.
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Moreover, one should keep in mind the position of
the RF SAC which presumes that if the beginning
of the time period is determined through indication
to the actions performed by other parties or individuals, including the provisions covering the advance payment, and such actions are performed at a
reasonable period of time, then the condition about
the time period for executing the obligation shall be
considered agreed and the contract shall be considered concluded1.
At the same time, the analysis of the court arbitration practice proves that the law executor can
declare the time period unagreed in case it was determined in breach of Item 2 of Article 190 of the
RF CC, i. e. it is tied up to the event which is not
inevitable. For example, the parties have agreed in
the contract that the rental period shall start from
the moment when the river ice thickness reaches 1
meter, and so the country cottage will be accessible
with transport. We think that in this case it is better
to go by Article 327.1 of the RF CC.

of obligations is important both practically and theoretically: making the structure of the obliging legal
relation more complicated directly influences the
obligation execution, change and termination, and
bringing to liability for failure to fulfill the obligation or its improper fulfillment.
As is mentioned in the research literature,
making a legal phenomena more complicated is a
deviation from a certain “standard” set by the basic
legal norm. In this respect, conditioned fulfillment
of the obligation is a structurally-complicated civil
law construction, which differs from a simple obligation established by Article 307 of the RF CC.
With this, it is proposed to view these exceptions from the law as “provisions allowed by the
legal norms and established by them, which differ
from the generally acknowledged rules and are used
on certain conditions by the persons truly authorized for that” [22, p. 124].
We deem it necessary to pay special attention
to the fact that such exceptions from law as the
conditioned fulfillment of obligations did not appear spontaneously in law but were caused by objective reasons – they resulted from the complication of the public relations, from the development
of the civil turnover. Correspondingly, the emergence of the civil law construction of complicated
obligation was caused by the objective needs of the
economy.
As for the complicacy of the conditioned fulfillment of obligations, it should be noted that this
“complicacy” is primarily manifested through
a special potestative condition – performing or
non-performing of certain actions by one of the
parties to obligation, or occurrence of other circumstances required under contract, including circumstances which are totally dependent on one of
the parties’ will.
The question about the legal nature of this
condition is also of great significance. It should be
noted that legal literature does not give special attention to this topic. Thus, there a question rises
whether it is possible to qualify performance or
non-performance of certain actions by one of the
parties to the obligation who participate in the conditioned obligation fulfillment mechanism as a
secundarius right / Gestaltungsrechte (the right to
choose a juridical action)?
The idea of the secundarius right existence
in the civil law theory was earlier pronounced

Complicacy of the Conditioned Obligation
It should be noted that the obligation with its
structural components including a condition provided by Article 317 of the RF CC is surely structurally complicated.
It is important that even pre-revolutionary civil
scientists mentioned the so-called “complicated”
obligations [9, p. 317; 34, p. 107]. German scientist
L. Enneccerus understood complicated obligations
as legal relations with numerous legal powers (and
legal consequences) [50, p. 239].
Soviet researchers of private law, for example
N. G. Aleksandrov [1, pp. 38–39], M. A. Gurvich
[23, pp. 49–50], S.S. Alekseev [2, pp. 10–11] noted
that there are “structurally complicated obligations”
in the law of obligations. V. V. Kulakov proposes
to distinguish structurally complicated obligations
based on “the complicated content and structure
of the obliging legal relation, which is manifested
either in the subject or in the object; and this inevitably influences the complicacy of the structure and
is reflected in the content of the obligation, where
there is general focus of the obligation” [32,
p. 144].
Emphasizing the complicacy as one of the
classification criteria of the conditioned fulfillment
1

Resolution of the RF SAC Presidium No. 1404/10 on case
No. A40-45987/09-125-283 of May 18, 2010. Access from the
legal reference system ConsultantPlus (accessed 21.02.2018).
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by S. S. Alekseyev: “... secundarius powers are the
powers related to the obligation duration, change or
termination” [3, p. 66].
Let us note that the secundarius right phenomena is an underexplored and disputable topic of civil law [15; 24; 28; 30; 84]. The Soviet jurisprudence
had both supporters and opponents of this civil law
category.
For example, S.N. Bratus did not recognize
tself-sufficiency of secundarius rights and was sure
that a secundarius right is a subjective right
[11, p. 10].
Opposite to that, A. G. Pevzner justified selfsufficiency of the secundarius right category [38,
p. 16]. As A. B. Babaev was right to say, while being subjective the secundarius right is intended for
realizing the interests of the empowered person,
thus giving certain advantages to the latter [5, p. 5].
A. O. Rybalov calls secundarius rights
“potestative” and notes that they are unilateral
[43, p. 131].
Speaking about secundarius rights S. S. Alekseev justly noted that these rights are relative rights,
as they connect specific participants of the civil
turnover [3, pp. 471–472]. With this, it is important
to mention that secundarius rights are opposed not
to the obligation but to the passive party’s dependence, which involves suffering the legal implications.
V. A. Belov thinks that a secundarius right is a
possibility to obtain, have or exercise a specific
right and dispose of it [6, p. 331].
The position expressed by A. B. Babaev is also
of interest: in his opinion, a conditioned right resulting from effecting a deal with a potestative condition, should be qualified as a secundarius right
since such a right does not provide for obtaining the
unconditional right through the creditor’s actions.
At the same time, the situation is different in case
the condition does not depend on expressing the
will by one of the parties of the transaction: in this
case, a conditioned right cannot be viewed as
secundarius, as “it does not contain in itself a possibility to cause changes in juridical positions of the
parties” [21, p. 778].
We think that the power to perform or not to
perform certain actions by one of the parties to obligation when participating in the mechanism of the

conditioned obligation fulfillment can be reasonably viewed as secundarius. Exercising this power
leads not to the beginning of the legal relation but
to its change.
Secundarius power to perform or not to perform certain actions by one of the parties to obligation when participating in the mechanism of the
conditioned obligation fulfillment, is a “secondary”
legal phenomenon and a juridical fact that changes
the right. Using this right by one of the parties results in effecting a unilateral transaction.
As E. A. Fleyshits was right to say, the majority of unilateral transactions are rated as auxiliary
[49, pp. 216–217], i. e. such that are effected for the
realization of the legal relation already in force between the parties.
One has to agree with E. V. Vavilin who notes
that “... an essential feature of auxiliary deals is that
they do not result in achieving the final economic
purposes of the parties” [13, p. 264].
We deem it well-reasoned to think that when
executing a secundarius power to perform or not to
perform certain actions within the mechanism of
the conditioned obligation fulfillment, a party to the
obligation effects exactly an auxiliary transaction
which does not have an independent juridical meaning. Such an auxiliary transaction is aimed at proper
fulfillment of the obligation within the already existing legal relations between the creditor and the
debtor. This transaction results in the change of
the legal relations, although within the limits
which were determined in advance by the agreement terms.
About Potestative Conditions:
Micro Theoretical Study
First of all, it is necessary to note that for a
long period of time after the rule of RF CC Article
157 was adopted, both civil science and law enforcement practice were wary of potestative conditions: the actual possibility of the so-called potestative conditions existence in the transaction (i. e.
conditions depending on one of the parties’ will)
was not recognized, and the provisions of RF CC
Article 157 were not applied for such conditions.
For example, the decision of the RF Supreme Arbitration Court of April 5, 2012 No. VAS-3439/12 on
case No. А32-33325/2010 describes the following.
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The agreement for purchase and sell of November
13, 2007 specified that the purchasers (V. Y.
Arutyunov and V. V. Maksimov) will pay for their
share after they get the documents of title to the real
estate item. This circumstance (issuing of the documents of title) is not characterized as inevitable, as
it depends on the will of the purchasers of the share,
and for this reason it does not fall within the requirements of Item 2 of Article 190 of the RF CC.
Correspondingly, when reviewing the dispute, the
courts reasonably proceeded from the premise that
the payment due date was not determined in the
agreement. The complainant’s arguments about the
incorrect interpretation of Article 157 of the RF CC
were rejected because the provisions of that article
are not applied to disputable legal relations 1.
At the same time, the analysis of the latest arbitration practice allows for a conclusion that the
law executor has recently relaxed its approach and
increased its confidence in potestative conditions of
the transaction. For example, Resolution of the RF
SAC Plenum of July 12, 2012 No. 42 “On Some of
the Issues of Settling Disputes Related to Suretyship” runs that the courts need to have regard to the
fact that the suretyship agreement can be concluded
with a condition (Article 157 of the RF CC). The
suspensive conditions that precondition the suretyship agreement’s coming into force (Item 1 of Article 157 of the RF CC) can include such circumstances as concluding other security transactions
between the creditor and the debtor/ other third parties (for example, a mortgage agreement), changing
participating parties/ managerial bodies of the guaranteeing company/ the debtor and etc. The suretyship agreement can contain a dissolving condition
(Item 2 of Article 157 of the RF CC), which can
provide for the termination or invalidation or reversal of other security transactions concluded between the creditor and the debtor 2. Obviously, Article 157 of the RF CC does not contain any direct
prohibition to include a potestative condition into
the transaction, the article just emphasizes that it is
not known if the corresponding circumstances are
going to occur.

Russian Conceptual Model
of Counter-Performance
The necessity to give a special attention of the
researchers to the Russian conceptual model of
counter-performance is largely explained by the
circumstance that counter-performance can be
qualified as a type of conditioned fulfillment of
obligations. For example, according to Item 1 of
Article 328 of the RF CC, counter-performance is
the performance of the obligation by one of the
parties conditioned by the other party’s performance of his / her obligations. As it is reasonably
noted in scientific literature, counter-performance
of an obligation shall be understood as the performance which should be effected only after
the other party performed his / her obligation
[10, pp. 620–621].
It seems reasonable to suggest that the power
of the parties to obligation to independently determine the conditions of counter-performance has
certain limits and cannot be implemented in such a
way that the counterparty’s / other parties’ rights
are ultimately restricted, as this can be treated as
abuse of right. For example, in one of the court cases, OOO PRP Energo (defendant) pleaded that
PAO Mosenergo did not provide OOO PRP Energo
with the document of payment / demand for payment, thus failing to comply with Items 7.2 and 7.3
of the heat supply agreement, and so by Article
327.1 of the RF CC there were no grounds for employing contract liability measures toward OOO
PRP Energo to recover damages, for the reason of
failure to counter-perform contractual obligations
by PAO Mosenergo. In this case, the complainant
has fully performed his obligations on supplying
heat energy and heat carrier to the defendant, and
so the defendant’s reference to RF CC Article 327.1
is irrelevant3.
Let us add that conditioned fulfillment of obligations suggests that the obligation fulfillment and
exercising / change / termination of certain rights
under the contractual obligation can be conditioned
by performing or non-performing of certain actions
by only one of the parties to obligation

1

Decision of the RF Supreme Court No. VAS-3439/12 on case
No. A32-33325/2010 of April 5, 2012. Access from the legal
reference system ConsultantPlus (accessed 27.02.2018).
2
Regulation of the RF SAC Plenum No. 42 “On Some Issues
of Settlement of Disputes Related to Suretyship” of July 12,
2012. Ekonomika i Zhizn – Economics and Life. Vol. 34. August 31, 2012 (accountant’s application).

3

Decision of the Arbitration Court of the Moscow Circuit No.
F05-18945/2016 on case No. A40-22961/2016 of February 1,
2017. The document has not been published. Access from the
legal reference system ConsultantPlus (accessed 19.02.2018).
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but not by both of them simultaneously, as this will
inevitably lead to the situation when fulfillment of
the obligations by the parties will be mutually conditioned. For example, A. Bychkov notes that a
mixed contract under which the obligation fulfillment of each party depends on the obligation fulfillment by the other party, should be invalidated,
because “the rights and the duties in this case are
tightly interwoven within one transaction and intercross each other” [12, p. 12].

Importantly, when distinguishing between the
conditioned fulfillment of the obligation and the
conditioned transaction, it is of the essence to establish the so-called “terminological cleanness” of the
scientific research. This is because the majority of
foreign legal systems use such category as “conditioned obligation” (for example, the Civil Code of
France2, the Swiss Code of Obligations3 and etc.),
while the Russian legislator only uses term “conditioned transactions”. Probably, this is why the
phrase “conditioned obligations” was rarely used in
the pre-revolutionary civil law science [20, p. 173;
40, p. 7], Soviet scientific sphere and modern Russian jurisprudence in general. In this context, V.V.
Vasnev should be supported in his idea that “the
non-conformity of terminology is caused not by the
doctrinal mismatches but by the specific structure
of the civil law legislation acts – the availability or
the absence of the general provisions covering
transactions in those acts” [15, p. 23]. Thus, a conclusion has to be made that effecting a conditioned
transaction results in conditioned obligation legal
relation (in other words, in conditioned obligation).
Of special interest is the problem of the juridical relations that existed between the contractors
until the condition occurred or was annulled. For
example, legal literature demonstrates a prevailing
opinion about the existence of some legal connection that has an enormous number of various characteristics [51; 59; 74; 80; 85; 92].
For example, M. Planiol describes this connection between the parties to the conditioned obligation as “a legislatively protected hope to become a
creditor one day” [39, p. 94]. In the opinion of
R. Savatye, there appear “undefined relations”
[44, p. 271]. Y. S. Gambarov’s position is that this
relation shall be qualified as “an interim and unsettled status of right” or as a “status of inaction”
[19, p. 760]. Y. V. Vaskovsky proposed to characterize the targeted legal relation as a “hesitative status” [16, p. 169]. K. P. Pobedonostsev called the
legal relation in question “the legal relation with no
direct execution” [40, p. 8]. Besides, legal doctrine
contains some other definitions of the conditioned
obligation, being a complicated phenomenon

Conditioned Fulfillment of the Obligation
and Conditioned Transaction: the Necessity
to Differentiate
As V. V. Vitryansky was correct to say: “Article 327.1 of the RF CC was introduced to take conditioned fulfillment out of the sphere of application
of RF CC Article 157, which covers transactions
effected under condition. Thus, by implication of
Article 327.1 of the RF CC, the parties can conclude an agreement that provides for a specific procedure for the obligation fulfillment. For example,
the agreement is signed, and one of the parties shall
start its obligation fulfillment after the other party
provides it with an independent guarantee or makes
an advance payment. This construction and constructions similar hereto, which establish potestative conditions (i. e. the conditions depending on
the will of the parties), should not fall within the
application sphere of RF CC Article 157”1. This
thesis is a starting point for this section of the scientific article, which covers the necessity to differentiate between Russian Federation Civil Code Article 327.1 and Article 157, which deals with legal
regulation of transactions effected under condition.
As is known, it was the Roman private law
that developed the famous approach according to
which the obligatory legal relation between the parties of the deal effected under a suspensive condition appears just at the moment of this condition
occurrence [42, pp. 370–371; 99; 100, pp. 717–
719]. Such an approach is also applicable in modern law: for example, it is adopted in some of the
international legal acts (Article 16:101 of the Principles of European Contract Law, Article 1:106 of
Vol. 3 of the Principles, Definitions and Model
Rules of European Private Law: Draft Common
Frame of Reference – DCFR).

2

Civil Code of France (Napoleon Civil Code). Moscow, Infotropic Media Publ., 2012. Pp. 4–592.
3
Swiss Code of Obligations. Federal Act on the Amendments
to the Swiss Civil Code. Part Five: The Code of Obligations of
30.03.1911 (as on 01.03.2012). Moscow, Infotropic Media
Publ., 2012. P. XVII–XXXV, 1–526.

1

Vitryansky V. V. Question-Answer. Access from the legal
reference system ConsultantPlus (accessed 21.02.2018).
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in terms of the juridical certainty of the legal status:
“the start of the juridical relations” [36, p. 49], “the
rudiments of right” [27, p. 618], “potential right”
[21, p. 776].
In our opinion, a transaction made under a
condition can be “conditionally” divided into two
periods of its existence: (1) a period before the start
of the condition agreed by the parties to the transaction, and (2) a period after the condition start / fail
to start. Both the first and the second periods in
complex are the periods of the obligation legal relations’ existence, which means that there is certainly
a juridical connection between the contractors. The
following arguments can be used to prove it: a conditional transaction is considered to be concluded
from the moment it was effected, it is covered by
the rule of prohibition to unilaterally refuse to fulfill obligations, a conditional obligation can be secured with the means of securing an obligation
which are listed and not listed in the RF CC, a conditional obligation may be terminated through
providing a compensation / substitution of the obligation / using other grounds for termination and etc.
One more argument for the above position is the
cession of right resulting from the conditioned
transaction. For example, L. A. Novoselova was
right to pay attention to the fact that “the possibility
of the cession of right which can be exercised...
under a condition has been never contested neither
in foreign nor in domestic civil science”
[37, p. 170].
To support the stated position concerning the
presence of the juridical relation between the parties to the conditioned transaction, the rule of Item
1 of Article 425 of the RF CC can be mentioned,
which runs that the contract shall come in force and
shall become obligatory for the parties from the
moment of its conclusion. From the literal interpretation of this norm, it clearly appears that the parties to the obligation resulting from a conditioncontaining contract actually become the parties
(i. e. gain the corresponding subjective and juridical
duties) at the moment when the contract is concluded, in our case – at the moment of effecting the
conditioned transaction.
The position of the majority of German civil
scientists is that before the suspensive condition
occurs or fails to occur, the creditor is characterized
by having the so-called right to expect

(Anwartschaftsrecht) [32, pp. 5–6; 63; 95]. Foreign
literature describes the right to expect as some legal
status under which “some part of the actual circumstances for acquiring the right has already occurred, while there are no other / the rest of the
components of the full set of actual circumstances” [57, pp. 3–4].
L. Enneccerus understood the right to expect
as “a preparatory step to obtain a right, with this
right developing out of this step by accumulating
definite preconditions, with no necessity to perform
additional actions for its acquiring” [50, p. 279].
Thus, it can be concluded that until a certain condition occurs or fails to occur, the parties to the conditioned transaction will be in the process of waiting and are, so to say, characterized by having a
right of expectation.
Let us note that the structure of the “right of
expectation”, which was thoroughly studied in
works by L. Enneccerus, in many ways resembles
secundarius (Gestaltungsrechte) rights, described
by E. Zekkel “that comprise an ability to set
(change) a specific legal relationship through a unilateral transaction” [28, p. 211]. As a reminder, the
author of the term “secundarius rights” (Gestaltungsrechte), used in the modern civil law framework, is A. von Tur [48].
With this, one needs to keep in mind that
L. Enneccerus’s right to change the right, which
comprises the structure of “the right to expect”
cannot be fully equated with the right-generating
right of Zekkel, as the latter is characterized by a
narrower range of methods of its exercising.
A similar view was expressed by I. A. Emelkina:
“Anwartschaftsrecht is not identical to secundarius
rights” [26, p. 47].
It would also be right to pay attention to the
fact that some of the representatives of foreign civil
science did not recognize the necessity to separate
out the rights of expectation, as in their opinion
those do not have a legal meaning [53; 55; 64; 88,
p. 3; 98].
Within the framework of our study, the position demonstrated by V.A. Belov is of interest:
“Making a transaction more complicated by incorporating a condition results in specific juridical
consequences in the form of secundarius rights and
the status of juridical constraint associated with
them” [7, p. 141]. In our opinion, it is possible
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to agree with this position, as it reflects the legal
status of the civil relation subjects in a conditioned
transaction”.
Let us emphasize that judging from the court
interpretation given above (Item 23 of the Resolution of the RF Supreme Court Plenum of November
22, 2016 No. 54), we come to a firm conclusion
that the law executor differentiates between conditioned fulfillment of the obligation and a conditioned transaction. At the same time, in our opinion,
finding an answer to the question about the similarity or the difference between the conditioned fulfillment of an obligation and the conditioned transaction largely depends on the correct qualification
of the obligation fulfillment as part of the legal
facts qualification. For example, there is an opinion
presented in legal literature that obligation fulfillment is a transaction [8; 18; 25, p. 133; 46, pp. 62–
84; 49, p. 217; 60; 66; 77; 90]. However,
O. A. Krasavchikov contested this approach with
his idea that fulfillment of an obligation is a juridical act, i. e. a legitimate action having a legal effect
which does not depend on the subjective goalsetting [31, p. 21]. There are supporters of this scientific approach in modern civil science [41, p. 7;
57; 68; 72; 86; 89; 91].
Thus, literal (textual) interpretation of domestic civil legislation covering conditioned transactions and transactions in general, and also conditioned fulfillment of obligations, allows for a firm
conclusion that conditioned transactions and conditioned fulfillment of obligations are not the same
for several formal characteristics (see Table 1), although there is certainly an indispensable link between them. In this respect, we totally share the
position of O.A. Melnichenko, who thinks that the
“introduction of RF CC Article 157 was not useful,
because some of the researchers started to interpret
conditioned fulfillment of obligations and exercising rights in isolation from the provisions covering
conditioned transactions” [35, p. 124].
According to Items 1 and 2 of the RF CC Article 157, the suspensive condition creates rights and
duties of the transaction parties, while the dissolving condition terminates rights and duties of the
transaction parties, however it is absolutely obvious that the condition is imposed not on the transaction as a legal fact but on the rights and duties of
the party to transaction, i. e. on the legal effect of
the corresponding transaction. To prove it, the pro-

visions of the international acts concerning private
law unification can be taken into account, for example Article III.-1:106 of the Model Rules of European Private Law1, and Article 5.3.1 of the
UNIDROIT Principles2, which when interpreted in
complex allow for a conclusion that the parties’
rights and duties are the subjects that are put under
a condition, and so both contracts in general and
individual obligations can be conditioned.
As practice shows, in the real property turnover, individual rights and duties are conditioned
more often. For example, the following conditions
are very common: the warranty for goods is terminated in case the purchaser breaks the seal, the contractor has the right to unilaterally refuse to perform
under contract in case the currency exchange rate
changes, the right of one of the parties to refuse to
perform under contract if the financial status of the
counterparty has significantly changed, the obligation of the purchaser to additionally pay for the
procured goods in case the customs fee has increased and etc.
Correspondingly, the question arises about the
applicability of the provisions of RF CC Article
157 to the obligation relationships which seem to
have conditioned fulfillment in their structure. Considering this question, we would like to cite A.G.
Karapetov, who noted the following: “There are
also no reasons not to apply the provisions of Item
3 of RF CC Article 157 to conditioned obligations
or secundarius (transforming) rights (for example,
the right to cancel the agreement) and provisions of
Item 3 of Article 157 of the RF CC about the bad
faith interference or furtherance of the condition
occurrence... Such a decision does no come from
anywhere, it does not comply with the European
private law tradition and it creates a legal vacuum
with no reason, separating these partially conditioned transactions from both the mass of the legislative norms covering conditioned transactions
(which are few in number) and the legal positions
which are developed in the doctrine and court practice with regard to conditioned transactions in the
context of interpreting Article 157 of the RF CC”
[29, p. 78].

1

Model Rules of European Private Law. Transl. from English.
Ed. by N.Y. Rasskazova. Moscow, Status Publ. 2013. 989 p.
2
UNIDROIT Principles of International Commercial Contracts
2010. Moscow, Statut Publ. 2013. Pp. 450–552.
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Differentiation between the Institutions of the Conditioned Fulfillment of Obligations
and the Conditioned Transaction
Differentiation Criterion

Conditioned Fulfillment
of Obligations

Conditioned Transaction

Structural location of the norms that
regulate the compared institutions

Article 327.1. The Conditional Execution of an Obligation
Chapter 22. The Discharge
of Obligations
Subsection 1. The General Provisions on Obligations

Article 157. The Deals, Made Under
a Condition
Chapter 9. The Deals
(§ 1. The Concept, the Kinds and the
Form of the Deals)
Subsection 4. Transactions. Decisions of Meetings. Representation

Jurisdiction of the compared institutions’ norms

General provisions on obligations
are applied to contractual obligations, to obligations resulting from
causing harm and to obligations resulting from unjust enrichment, as
well as to requirements arising from
corporate relations, associated with
effecting the consequences of the
transaction invalidity.

General provisions on transactions
are applied to all the actions of individuals and legal persons aimed at
the establishment, changing or termination of civil rights and duties.

Fulfillment of obligations, as well as
exercising, changing and termination of certain rights.
Phase of the legal relations development where the compared institutions can be used

Conditioned fulfillment of obligations cannot affect the phase of the
obligatory relation commencement

The transaction is deemed made under a suspensive condition if the parties made the occurrence of the rights
and duties dependent on the circumstance which may occur or not.
The transaction is deemed to be made
under a resolutive condition if the
parties made the termination of the
rights and duties dependent on the
condition which may occur or not.

A conditioned transaction cannot
affect the phase of changing the legal relations

Presence / absence of the legal relation between the parties before the
condition occurred

Possible as part of the already existing contractual legal relation

Does not result in the rights and
duties (except for the right to expect)
until a certain condition occurs
(a transaction with a suspensive
condition) / discontinues the corresponding legal relation (a transaction
with a resolutive condition)

Sphere of applying the condition

Fulfillment of obligations, as well as
exercising, changing and termination
of certain rights under a contractual
obligation, i. e. the sphere of applying the condition may affect only
certain duties or rights but not the
whole obligation

A suspensive condition creates
rights and duties of the parties to the
obligation to the full extent / a resolutive condition discontinues the
rights and duties of the parties to the
obligation to the full extent

Character of the condition / circumstance

Performance or non-performance of
the actions by one of the parties to
the obligation or occurrence of other
circumstances determined in the
contract, including those totally depending on the will of one of the
parties

Circumstances that may occur or not
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While sharing in general the position of
A. G. Karapetov, we will just note that the “dead
end” of the situation with the legal qualification of
conditioned transactions and conditioned fulfillment of obligations is in the fact that positive reforming of the general regulations on obligations,
which was performed as part of the civil legislation
reform (which particularly resulted in the norm
about conditioned fulfillment of obligations), did
not affect the general provisions for transactions in
terms of improving norms covering conditioned
transactions. As a result, a situation was created
when potestative conditions are allowed but only as
applied to the institution of conditioned obligations
fulfillment, whilst conditioned transactions are still
regulated by the old rule of the circumstance which
can occur or not occur. It turns out that the executor
of law actually finds himself in a situation when
Articles 157 and 327.1 of the RF CC need to be
used in different manners, depending on the situation they address.
It is important to pay attention to the fact that
the Russian civil legislation rests on a classical
pandect model of presenting norms and institutions.
This cannot but significantly influence the understanding of the institutions under comparison –
conditioned transaction and conditioned fulfillment
of obligations. For example, Article 157 of the RF
CC, regulating conditioned transactions and structurally arranged in RF CC Chapter 9 “Transactions”, addresses all conditioned transactions (including unilateral, bilateral and multilateral), while
the institution of conditioned fulfillment of obligation, provided for Article 327.1 of the RF CC included into structure of RF CC Chapter 22 “Discharge of Obligations”, covers the category “conditioned obligation”, which in fact arises from the
conditioned transaction. As it was mentioned above
with reference to Article 5.3.1 of UNIDROIT Principles of International Commercial Contracts 2010,
the best examples of harmonizing private law do
not demonstrate any difference between conditioned transactions in general and conditioned obligations. For example, the mentioned Article 5.3.1
of UNIDROIT Principles of International Commercial Contracts 2010 explicitly specifies the following: “A contract or a contractual obligation may be
made conditional upon the occurrence of a future
uncertain event, so that the contract or the contractual obligation only takes effect if the event occurs

(suspensive condition) or comes to an end if the
event occurs (resolutive condition)”. A similar view
on the problem under discussion was developed as
far back as by the Roman lawyers [65; 69; 76; 96;
99; 100, pp. 716–741].
Summarizing what was said above, let us note
that a correct usage of the legal tools of the modern
pandect model in the Russian civil legislation necessitates the cumulative interpretation of RF CC
Article 157 and Article 327.1, implying that they
correlate as the “general” and the “specific” norm.
Conclusions and Research Results
In the conditions of the new (digital) economy,
which can function only upon availability of the
developed normative platform complying with the
needs of the modern property circulation, updating
of the institution of the conditioned obligation fulfillment as one of the legal concepts ensuring the
modern digital civil circulation, including with regard to “smart contracts”, is one of the requirements for increasing competitiveness and enhancing investment attractiveness of the Russian legal
system.
Such legal exceptions as the conditioned fulfillment of obligations did not appear spontaneously in the law but were conditioned by objective reasons – they resulted from social relations becoming
more complicated and from the development of
civil circulation. Correspondingly, they are the objective needs of economy that determined the
emergence of the civil legal construction of complex obligation.
In general, a conclusion shall be made that legal acknowledgment of the institution of conditioned fulfillment of obligations can surely be recognized as one of the necessary conditions for increasing the investment attractiveness of the Russian legal system, as constructing the conditioned
legal effects is the constitutive element of proper
contractual work. The foregoing, with reasonable
certainty, can justify the critical need for an efficient and internally consistent doctrine of conditioned legal relations in modern civil circulation.
The conditioned fulfillment of obligations is a
structurally complicated civil law construction,
which deviates from a simple obligation set by Article 307 of the RF CC. Speaking about the complexity of the conditioned fulfillment of obligations,
one should note that this “complexity” is manifested first of all via a special potestative condition
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– i. e. performance or non-performance of certain
actions by one of the parties or occurrence of other
circumstances stipulated in the contract, including
those totally dependent on one of the parties’ will.
We deem it is reasonable to consider the power to perform or not to perform a certain action by
one of the parties to obligation, when using the
mechanism of conditioned fulfillment of obligations to be a secundarius one. Exercising this right
leads not to the emergence of the legal relation but
to its changing. A conditioned right arising from a
transaction made under a potestative condition
should be qualified as a secundarius right, because
such a right provides for an opportunity to acquire
an unconditional right on the basis of the creditor’s
actions.
We consider it reasonable to think that by effecting secundarius powers for performance or nonperformance of certain action when using the
mechanism of the conditioned fulfillment of obligations, a party to the obligation is making an auxiliary transaction, which does not have its own juridical meaning. Such an auxiliary transaction is aimed
at fulfilling the obligation within the framework of
the already existing legal relations between the
creditor and the debtor. This transaction implies
changing the legal relations but within the limits
that were preliminary agreed in the contract terms.
When the structure of the obligation gets more
complicated within the context of the institution of
conditioned fulfillment of obligations, this significantly influences the term of this obligation fulfillment through establishment of certain condition or
circumstance in the contract.
After the norm of Article 327.1 of the RF CC
is legally acknowledged, the term which is determined by specifying the event which is not inevitable shall be deemed agreed.
The analysis of the latest court arbitration
practice allows for a conclusion that the law executor has recently relaxed his approach in recent years
and started to feel more confidence in potestative
conditions of transactions.
Conditioned fulfillment of obligations means
that fulfillment of obligations, exercising, changing
and termination of rights under contractual obligation can be dependent on performance or nonperformance of certain actions by only one party to
the obligation, but not by both of them simultaneously, and this will result in a situation when ful-

fillment of the parties’ obligations will be mutually
conditioned.
It is noteworthy that when solving the issue of
distinguishing the conditioned fulfillment of obligations from the conditioned transaction, a great importance is attached to establishing the so-called
“terminological purity” of the scientific study. This
is because the majority of the foreign legal systems
use such legal category as “conditioned obligation”
(for example, the Civil Code of France, the Swiss
Code of Obligations and others), while the Russian
legislator uses only the “conditioned transactions”
term. Probably, for this reason the term “conditioned obligations” is seldom used in the prerevolutionary civil science, in the Soviet scientific
sphere and in modern Russian jurisprudence in
general. Thus, it should be stated that entering into
a conditioned transaction results in the occurrence
of the conditioned obligation relation (in other
words, to a conditioned obligation).
In our opinion, a transaction made under a
condition can be “conditionally” split into two periods of its existence: (1) the period before the condition occurs that was agreed by the parties of the
transaction; (2) the period after this condition occurs or does not occur. The first and the second periods together are the periods when the obligation
legal relation exists between the contractors. This
means that during both of the periods there is a juridical connection between the parties. This can be
proved by the following: a conditioned transaction
is considered to be made at the moment of its effecting and is covered by the rule of inadmissibility
of the unilateral refusal to settle the transaction; a
conditioned obligation cannot be secured with
methods used for securing the fulfillment of obligations established and not established in the RF CC;
a conditioned obligation can be terminated through
providing a compensation / substitution of the obligation / using other grounds for termination and etc.
One more argument supporting the above position
is the opportunity to cede the rights arising out of
the conditioned transactions, although there is a
position in the court practice which is precisely the
opposite1.
1

Resolution of the Federal Arbitration Court of the NorthWestern Circuit on case No. A56-13186/2010 of September 4,
2012. The document has not been published. Access from the
legal reference system ConsultantPlus (accessed 02.03.2018).
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The resolution of the issue of the equity or difference between the conditioned fulfillment of obligations and conditioned transaction, in our opinion, largely depends on the correct qualification of
fulfillment of the obligations based on qualification
of the legal facts. Summarizing the foregoing, let us
note that the correct usage of the legal tools of the
modern pandect model of the Russian civil legislation leads to the necessity to jointly interpret Article
157 and Article 327.1 of the RF CC, with implication that their relation is the same as the one of the
“general” and “specific” norms.
At the current phase of the civil knowledge
development, in the conditions of the legal acknowledgment of general provisions on obligations,
it is necessary to perform the complex analysis of
the European experience, to study modern foreign
doctrine of conditioned relations, to pay attention to
the forgotten results of the pre-revolutionary civilians on the subject in question, and also to critically
evaluate the court arbitration practice data that
demonstrate a significant gap in how both the civil
circulation participants and the law executors understand conditioned relations and the Russian legislator’s approach to their regulation.
The majority of the questions addressed as part
of this scientific study require further discussion
and thorough doctrinal consideration, that is why
this article does not claim to be the last word in the
discussion. The two known facts are especially disappointing: in the Opinion of the Legal Administration of the Central Office of the RF State Duma of
February 11, 2015, No. 2.2-1/602 “Concerning
Draft Federal Law No. 47538-6/9 “On Introducing
Changes to Part One of the Civil Code of the Russian Federation and Federal Law “On Introducing
Changes to Chapter Four of Part One of the Civil
Code of the Russian Federation and On Annulment
of Certain Provisions of Legislative Acts of the
Russian Federation” it is mentioned that “in draft
Article 327.1 of the RF CC the subject of regulation is not determined”1, and in the earlier discussed

Explanatory Note “Concerning Draft Federal Law
“About Introducing Changes to Parts One, Two,
Three and Four of the Civil Code of the Russian
Federation and Certain Legislative Acts of the Russian Federation” a hope is expressed that the concepts of the conditioned fulfillment of obligations,
potestative conditions of the transaction and conditioned transactions in general would be finally clarified “only in court practice, judging from the fundamental idea that a condition of a transaction
should not imbalance the interests of the parties”.

1

8.

1.

2.

3.

4.

5.

6.

7.

Opinion of the Legal Administration of the Central Office of
the RF State Duma No. 2.2-1/602 on the draft federal law
No. 47538-6/9 “On Amendments to Part I of the Civil Code of
the Russian Federation” and federal law “On Amendments to
Chapter Four of Part I of the Civil Code of the Russian Federation and On Annulment of Certain Provisions of Legislative
Acts of the Russian Federation” (repeatedly for the second
reading) of February 11, 2015. The document has not been
published. Access from the legal reference system ConsultantPlus (accessed 02.03.2018).
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Introduction: the research considers the peculiarities of the liability of a person exercising powers of the individual executive body of a business entity. It also shows the specific aspects of the liability of collegiate bodies’ members. The experience of foreign countries is
used to evaluate the correctness of borrowing a number of rules that were introduced into the
Russian legislation, and to determine the guidelines for further reception of the normative
provisions that proved to be efficient. Purpose: to reveal the gaps and contradictions in the
legislation and judicial interpretation that preclude efficient implementation of the directors’
liability rules and balance among the interests of the corporation, its sharers and the directors themselves. Methods: general scientific methods: comparison, description, system analysis, interpretation; specific scientific methods: juridical dogmatic method, method of interpreting legal norms, method of analysis and generalization of the legislation and its application practice. Results: the study has revealed the inconsistency of criteria of the director’s unlawful behavior, and as a result – their inferiority in the form they currently exist. An attempt to
partially borrow categories that characterize the duties of the manager from the AngloAmerican law is not successful due to the artificiality of the criteria distinguishing between the
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bad faith and irrationality given in the Resolution of the Plenum of the Supreme Arbitration
Court of the Russian Federation of July 30, 2013, No. 62 “On Some Issues of Compensation for
Losses by Members of a Legal Person’s Administrative Bodies”. The problem of the actual absorption of the director’s guilt by the unlawfulness of his behavior is not solved, which invalidates the normative principle of fault-based liability. The rules establishing the grounds for imposing liability on collegiate bodies’ members are not sufficiently developed. Conclusions: we
deem it necessary to conceptually review the criteria of the director’s bad faith behavior and director’s irrational behavior. It is proposed to define the director’s key duties through applying
the criteria of caring attitude to business. It is essential to introduce certainty into the content of
such a bad faith criterion as the presence of conflict of interest, to determine the correlation of
this criterion with the criterion of the initial unprofitableness of the deal for the company. It is
also necessary to develop criteria of guiltlessness in case of breach of the duty to act in the interests of the company in reason and in good faith.
Keywords: civil liability; business entity; administrative bodies; director;
good faith; interest; rationality; illegality; guilt
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Введение: в настоящем исследовании рассматриваются особенности института
ответственности лица, осуществляющего полномочия единоличного исполнительного
органа хозяйственного общества, обозначена специфика ответственности членов коллегиальных органов. Используется опыт правового регулирования в зарубежных странах
для оценки корректности заимствования ряда применяемых в российском законодатель265
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стве правил, а также выявления ориентиров для дальнейшей возможной рецепции доказавших свою эффективность нормативных установок. Цель: выявить пробелы и противоречия законодательства и судебного толкования, которые не позволяют эффективно
применять правила об ответственности директоров, гарантировать баланс интересов
корпорации, ее участников и самих директоров. Методы: общенаучные: сравнение, описание, системный анализ, интерпретация; частнонаучные: юридико-догматический,
метод толкования правовых норм, метод анализа и обобщения законодательства и
практики его применения. Результаты: выявляется несогласованность критериев установлению противоправности поведения директора и, как следствие, их недостаточность в существующем виде. Попытка частичного заимствования категорий, характеризующих обязанности руководителя, из англо-американского права, не является успешной ввиду искусственности критериев разграничения недобросовестности и неразумности в тексте постановления Пленума ВАС РФ от 30 июля 2013 г. № 62 «О некоторых
вопросах возмещения убытков лицами, входящими в состав органов юридического лица».
Не решена проблема фактического поглощения вины директора противоправностью его
поведения, что нивелирует нормативный принцип виновной ответственности. Требуют
развития правила, закрепляющие основания по возложению ответственности на членов
коллегиальных органов. Выводы: представляется необходимым концептуальный пересмотр критерия недобросовестного и неразумного поведения директора. Предлагается
раскрывать ключевые обязанности директора посредством применения критерия заботливого отношения к делам. Требуется уточнить содержание такого критерия недобросовестности, как наличие конфликта интересов, определить соотношение данного
критерия с критерием изначальной невыгодности сделки для общества. Необходима разработка критериев невиновности при нарушении обязанности действовать в интересах
общества разумно и добросовестно.
Ключевые слова: гражданско-правовая ответственность; хозяйственное общество; органы управления;
директор; добросовестность; интерес; разумность; противоправность; вина

contribution to the development of the scientific
discussion on this issue was made as part of the
consequent reform of civil legislation in 2014. The
mentioned Resolution fully established the burden
of evidence adequate for the complainant, the negative criteria of good faith and reasonableness, the
circumstances that relieve the director of responsibility. In spite of the detailed regulation of the civil
liability issues, the proposed tools of protecting the
property interests of a corporation (a business entity) and its participants do not always demonstrate
efficiency. The key problem is in the fact that the
principal attention is focused on developing practical recommendations necessary for setting the
basic guidelines for the courts during case hearings, but at the same time the theoretical background gets weak, and in particular – its foundation represented by evaluative notions, i. e. “good
faith”, “guilt’, “care and discretion”, “reasonable
entrepreneurial risk” and so on. It is impossible to
develop sound criteria of violating the duties by a
director without good understanding of the content
of these categories.

Introduction
The active development of the institution of
civil liability of members of business entities’ administrative bodies started not long ago; for an extended period of time, the legislative norms covering liabilities of managers, contained both in the
Russian and foreign corporate legislation, did not
undergo any significant changes and included extremely laconic wordings describing the duties of
the persons who administer business entities and
the grounds for their liability. A stimulus for reopening the extensive discussion about the essence
of the directors’ duties was in adopting the Resolution of the Plenum of the Supreme Arbitration
Court of the Russian Federation of July 30, 2013
No. 62 “On Some Issues of Compensation for
Losses by Members of a Legal Person’s Administrative Bodies” (hereinafter referred to as the Resolution of the SAC Plenum No. 62)1; then a certain
1

Resolution of the Plenum of the Supreme Arbitration Court of
the Russian Federation No. 62 “On Some Issues of Compensation for Losses by Members of a Legal Person’s Administrative
Bodies” of July 30, 2013. Access from legal reference system
ConsultantPlus (accessed 17.01.2018).
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“a person who by virtue of a law or another legal
act or the constitutive document of the legal entity
is empowered to act in its name shall act in the interests of the legal entity he represents in a bona
fide and reasonable manner. The person who by
virtue of a law or another legal act or the constitutive document of a legal person is empowered to act
in its name shall compensate on a demand of the
legal person or its founders (participants) for the
losses caused through his fault to the legal person,
unless provided otherwise by law or a contract”.
Similarly, the obligation of compensating for losses
is imposed on the respective individual in the recently adopted new revision of the RF Civil Code,
Article 53.1, which runs that “the person who by
virtue of a law or another legal act or the Charter of
the legal person is empowered to act in its name
(Item 3 of Article 53) shall compensate on a demand of the legal person or its founders (participants) acting in the interests of the legal person for
the losses caused through his fault to the legal person. The person who by virtue of a law or another
legal act or the constitutive document of the legal
person is empowered to act in its name shall bear
liability, if it is proven that while exercising his
rights and executing his duties he acted in a nonbona fide or unreasonable manner, for instance if
his actions (omissions) did not correspond to the
ordinary civil circulation terms or the ordinary entrepreneurial risk2”. Besides everything mentioned
above, this RF CC Article contains a rule of extending the liability to the members of the collegiate
authority of a legal person, except for those of them
who voted against the decision that led to losses
incurred by the legal person, or did not participate
in the voting when acting in good faith. According
to Item 4 of the mentioned article, in the event of
joint infliction of losses, the losses shall be compensated jointly and severally.
To complement the norms of the RF Civil
Code, Article 71 of Federal Law “On Joint-Stock
Companies” establishes the range of potentially
liable persons: “...the members of the board of directors (or supervisory board), one-person executive
body (director, general director), an interim sole
executive body, members of the collegial executive

Fundamentals of the Russian Legal Regulation
of a Business Entity’s Director Liability
The problems of civil liability of persons managing business entities are covered in multiple scientific works due to a wide range of disputable
questions about the grounds for liability for losses
incurred by a corporation as a result of the improper
fulfillment of the obligations by the members of its
administrative bodies in respect of the corporation.
These ground definitely result from the scope of the
legal duties of the manager (director) in relation to
the company, because if a duty is not officially established, it is not possible to violate it.
As it is reasonably noted in literature, the
scope of a manager’s duties in the most general
terms consist of performing managerial functions
inside the company through day-to-day administering its activities, carrying out its business, effecting
deals and other transactions in the interests of the
company and on behalf of it, cooperating with the
third parties on behalf of the company [14, p. 53].
The specific duties of the manager are settled at the
legislation level and at the level of the company
(they can be agreed in the internal documents of the
business entity). With this, the law does not oblige
business entities to regulate the duties and the authority limits of the company manager, and so the
latter correspondingly has some freedom of discretion when taking and executing decisions on dayto-day issues associated with the business entity
activities. Surely, the legislation runs that an individual executive body is accountable to the general
meeting and the board of directors (Item 1 of Article 69 of Federal Law “On Joint Stock Companies1”), however this body has a broad independence and its behavior, both passive and active, can
seriously influence the “faith” of the corporation.
Managing a corporation is one of the activities
performed not in the interests of the manager [3, p.
93], and so there should be definite obligations settled for persons carrying out managerial activities.
The obligations are to provide a full compliance of
the managerial activities with the interests of the
business entity being managed. According to the
rule that has existed for a long period of time and
was originally established by the previous revision
of Article 53 of the Russian Federation Civil Code,

2

Federal Law No. 99-FZ “On Introduction of Amendments to
Chapter 4 of Part I of the Civil Code of the Russian Federation
and on Abolishment of Certain Provisions of Legal Acts of the
Russian Federation” of May 5, 2014. Collection of Legislative
Acts of the Russian Federation. 2014. No. 19. Art. 2304.

1

Federal Law No. 208-FZ “On Joint-Stock Companies” of
December 26, 1995 (as amended on 31.12.2017). Collection of
Legislative Acts of the Russian Federation. 1996. No. 1. Art. 1.

267

Leskova Y. G., Zhukova Y. D., Pavlova K. P.

body (management board, directorate), and likewise the management organization or the manager
must, when exercising their rights and performing
duties, operate in the interests of the company and
exercise their rights and perform duties with respect to the company reasonably and in good faith.
The members of the board of directors (or supervisory board), one-person executive body (director,
general director), an interim sole executive body,
members of the collegial executive body (management board, directorate), and likewise the
management organization or the manager shall
bear responsibility to the company for losses
caused to the company due to their actions (or
failure to act), unless other grounds and extent of
responsibility have been established by federal
laws”. Similar norms are also contained in Article
44 of Federal Law “On Limited Liability Companies”. It should be noted that the opportunities for
bringing the company’s director to civil liability
are not limited to restrictions set by the abovementioned norms. Besides general liability for
the losses incurred by the legal person, the joint
responsibility can be pursued on the manager in
case of the insolvency (bankruptcy) of the business entity.
A solid step towards the development of the
general rules of bringing to liability both the director and other persons managing the company with
the grounds for such liability was the adoption on
July 30, 2013 of the foregoing Resolution No. 62 of
the Plenum of the RF Supreme Arbitration Court.
The Resolution was aimed at clarifying a number of
issues which were not properly regulated in legislation. However, it is important to note that a significant number of the rules included into the above
Resolution are also the subject of numerous discussions due to varying interpretations.
In this study we will try to go into the most
complicated questions of applying the norms concerning civil liability of directors, for the purpose
of identifying the possible ways to optimize the
Russian corporate legislation. The analysis performed demonstrates under-regulated aspects associated with establishing the grounds for bringing
the director to civil liability, with the diversification of norms covering the mentioned liability in
accordance with the corresponding categories of
managing persons, with providing the balance of
the legal opportunities for all the parties in the
dispute about the losses to be compensated by the
director.

Requirements for Managers:
Experience of Foreign Countries
First of all, let us have a look at how the directors’ duties are stated in foreign legal orders with
well-developed corporate law system. As for the
regulations of the English legal doctrine, it can be
said that all directors of a corporation (company)
are imposed with special fiduciary obligations
which are identical to the obligations of the managing trustee. Actions performed by the corporation
(company) director are viewed as the actions performed by the legal person itself. The question
about the corporation property falls within the jurisdiction of the director, and while the managing
trustee is focused on ensuring the full protection of
the property, the main task of the director is to
maintain the company’s entrepreneurial activities
considered risky [26, рp. 83, 84; 27, р. 89].
Articles 171–177 of the Companies Act
(Companies Act 2006)1 establishes the following
director’s duties:
1) a duty to only exercise powers for the purposes which they are conferred for, i. e. to act in
accordance with the company’s charter and exercise powers only for achieving the objectives set for
the company’s directors;
2) a duty to promote the success of the company, i. e. when taking decisions, to have regard to the
interests of the company’s managers and employees, suppliers and customers, to have regard to the
probable consequences of any decision in the long
term, their impact onto environment and the local
community, and to maintain a reputation for high
standards of business conduct [23, p. 28];
3) a duty to exercise “independent judgment”,
meaning the activity of the director in expressing
his own opinion on the questions discussed, and no
situations when his opinion is influenced by the
third parties;
4) a duty to exercise reasonable care, skill and
diligence – according to these principles, a director must act as a reasonably diligent person with
general knowledge, skill and experience that may
reasonably be expected of a person carrying out
the functions carried out by the director of the
company;
5) a duty to avoid conflict of interests, i. e.
the situations in which he has, or can have, a direct
1

Companies Act, 2006. Available at: http://ec.europa.eu/
internal_market/auditing/docs/dir/transpo/uk17.pdf (accessed
17.01. 2018).
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or indirect interest that conflicts, or possibly may
conflict, with the interests of the company;
6) a duty not to accept benefits and bonuses
from third parties conferred by reason of his being
a director, his doing (or not doing) anything as
director;
7) a duty to declare interest in a proposed
transaction or arrangement. The required declaration must be made before the company enters into
the transaction or arrangement.
The above duties of a director are the principal
ones. Directors of all the companies are imposed
with many other special duties in accordance with
legislation on the health service and security, employees’ rights, bribery act, director’s criminal negligence act, insolvency legislation, and also in compliance with the listing rules, AIM and DTR rules,
Act of 2006 and others [30].
The standard USA models of the director’s actions in the company’s interests are mainly revealed
through the Duty of Good Faith, the Duty of Loyalty and the Duty of Care. These duties are better developed in Delaware.
Directors as trustees must perform their duties
in relation to their corporation and its sharers exceptionally in the interests of the corporation and
regulate the corporation matters with due care (discretion) of a person managing his own business
entity [31, p. 37].
The duty of loyalty means that the actions of
directors should be aimed exceptionally at securing the interests of the company. The day-to-day
business turnover is full of situations when directors adhere to the loyalty principle and at the same
time evade approving the decisions of the board.
For this reason, there increases a risk of the conflict of interests, which will sooner or later affect
this director, and so the director is to make sure if
he has a personal interest or dependence on the
decision, to determine the availability of aspects
which raise the court’s doubts in the director’s
neutrality. In case he does have the interest or dependence, the director is to inform the board about
the conflict of interests and view the opportunity
not to participate in the discussion on the specific
decision of the board.
The duty to act in good faith is being actively
developed by the legislation of state Delaware. It is

understood that intentional disregarding of duties
contradicts the duty to act in good faith [31, p. 38].
What is interesting, in other countries of the AngloAmerican law, the concept of good faith is not
thoroughly developed, either. For example, in Canada the courts define the violation of the duty to act
in good faith as taking decisions by directors for
their personal advantage. The English courts understand bad faith as willful intention to disregard the
director’s duty to act for the best interests of the
company.
The duty to adhere to the interests of the corporation suggests using the same degree of attention by the director as he would use for carrying out
his own business with due care and diligence. This
duty cannot be practically viewed in the framework
of a single scenario. Nevertheless, it rests on such
aspects as finding by the director a proper amount
of time needed, depending on the importance of the
decision for the company; having the documented
proof of studying the available information and
possessing the necessary amount of time for evaluating and choosing the most suitable decision; the
board’s detailed analysis of the contribution made
by the invited advisers or experts, to see the alternative variants. The data collected from the advisers
and the managers of the company, and also from
invited advisers and experts (should the directors
distrust the given recommendations) directly influence the decisions taken by the directors. Nevertheless, the directors should not “blindly” accept the
received data – a discussion is necessary with those
who presented the information, with the questions
asked and applicable conclusions made.
The case (precedent) law have created a special mechanism to secure directors from unreasonable claims. The USA courts are guided by global
rule according to which they disclaim the liability
of the director for taking corporate decisions, except when the decisions are totally unreasonable.
The mentioned court non-interference got known
under the name of the “business judgement rule”,
which runs that the directors act on the basis of exhaustive information, in good faith and in the company’s interests unless the contrary is proved. The
Russian law category of the reasonable entrepreneurial risk is the analogue of the “business judgement rule”.
269

Leskova Y. G., Zhukova Y. D., Pavlova K. P.

Originally, the RF SAC Resolution No. 62 indicated that the director “can be relieved from liability” if he acted within the limits of the standard
entrepreneurial risk, i. e. the courts are not obliged
to check the economic practicability should there be
no signs of bad faith and unreasonableness of the
director’s actions. With this, the Russian court practice did not account for the experience of the USA
and Germany, which demonstrates that “the business
judgement rule” can only work in the sphere of the
so called “reasonableness”. The protection of decisions which are potentially bad faith decisions is a
priori impossible. The bad faith of a decision is evidenced by the absence of the reasonable economic
purpose or by taking the decision through misusing
the authority or through swindling [24, p. 333].
In accordance with the court practice of the
state of Delaware, the business judgement rule can
only be used by independent directors whose behavior satisfy the “business judgement rule” in the
rest of the parameters. If we view it from the position of an interest, it turns out that directors have
never taken the side of either party to the deal and
do not intend to take specific personal advantages
of the official position. The same cannot be said
about ordinary advantages enjoyed by the corporation or the shareholders.
In German corporate law, managers of companies should adhere to the basic principles of proper
behavior: good faith, competent following the path
of duty, diligence in carrying out activities. Within
corporate law, good faith is understood as the corresponding attitude of a GmbH manager to work (a
GmbH is the analogue of the individual executive
body of the limited liability company in the RF);
with the above attitude fitting the company, the
creditors, the German society in general and the
direct manager. The legal relations of the GmbH
participants, creditors and other interested parties
rest on the faith in the proper behavior of the manager, whose legal consciousness does not allow him
to act in contradiction with the expectations of the
third parties and destructively influence the adopted
legal order [6, p. 74].
As for the director’s qualifications, note that
the corporate practice of Germany sets strict requirements for his competency and professional
suitability: to the position of a GmbH manager, a

person is appointed who has the necessary professional qualification in a specific sphere of the company’s activities, is capable of autonomous exercising the manager’s rights and duties and managing
the company activities. This will ensure undertaking and fulfilment of the GmbH contractual obligations and the GmbH public legal duties by him
[25, pp. 47–148].
It seems reasonable to assume that specific
qualification requirements to directors of business
entities need to be established in the Russian legislation, because the liability for choosing a true professional lies with the company sharers. With this,
it is typical of Russian business that managerial
positions are occupied by the corporation sharers,
which makes it difficult to adopt the rule about appropriate qualifications of the managers. At the
moment, the RF legislation requires only to have
the individual proprietor or the commercial company status for an association where the same persons
act as the sharers and the managers.
Persons in Whose Interests the Duties
of Directors are Established: Normative
and Actual Composition of Persons Concerned
One of the key functions of civil liability of
administrative bodies’ members is the protection of
the legally meaningful interests of the company,
and eventually – of its shareholders (sharers),
which is primarily manifested in the successful
commercial activity and avoidance of losses. The
losses in their turn can potentially result in bankruptcy, thus the protected interests of the corporation shall include the interest in financial stability,
i. e. the interest in the absence of the financial problems that can pose risks to the corporation’s further
functioning.
Resolution No. 62 of the RF Supreme Arbitration Court Plenum prescribes that when determining the interests of a legal person, one should take
into account that “the main activity of a commercial
company is making profit” (Paragraph 4 of Item 2).
“It is also necessary to account for the corresponding provisions of the founding documents and the
decisions of the legal person’s bodies (for example, about prioritizing the activity areas, about approval of strategies and business plans and so on).
The director cannot be recognized as acting in the
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interests of the legal person in case he acts in the
interests of one or more of its sharers but to the
disadvantage of the legal person itself”.
Despite these clarifications, such an evaluation
category as the legal person’s interest is still a
stumbling block for the courts. Of note is the
insufficient development of the Russian legislation
in terms of the adequate accounting for the interests
of other persons besides the company owners. It is
known that in continental law for securing a longterm commercial success of a company, there
should be covered the interests of the parties
concerned (employees, contractors, state and etc.),
and this tendency has also penetrated to the AngloAmerican legal system.
An important argument against including the
provisions about the influence of the persons concerned into the corporate law is that the legislation
is already liberal enough (giving wide powers to
directors) to care for the stakeholders’ interests.
With this, Sheldon Leader thinks that if a company
is viewed as an autonomous legal person separated
from its members and other concerned groups,
there is a good chance that the legal concept of the
company coincides with that of the concerned
groups [20, pр. 85, 86]. A company (a corporation)
has its own interests that do not depend on any particular group of people connected with it, including
the shareholders. Thus, the role of managers and
directors is in regulating the constantly changing
layout of interests.
Following the Australian corporate law study,
Shelly D. Marshall and Ian Ramsay note that in
spite of the fact that this issue was not discussed in
detail neither in the courts’ decisions nor in scientific works associated with the directors’ duties, the
views on how directors should take into account the
interests of the parties concerned have changed
[28, p. 9]. It is stated that directors should consider
such aspects as public interests, environmental issues, social support of the population and charity
only in case these aspects are to the benefit of the
shareholders [26, pр. 164, 187].
This being the case, the researchers emphasize
three important questions. First, are there any circumstances when directors can have regard to the
interests of the stakeholders not being shareholders,
with no profit obtained by shareholders? Second,
can there be any circumstances when directors are
obliged to have regard to the interests of stakeholders who are not shareholders? Third, can there be
any circumstances when the interests of stake-

holders not being shareholders have priority over
the shareholders’ interests? These questions are
directly associated with the directors’ duty to act
in the interests of the company. There can be other
legislatively implied circumstances requiring the
directors to consider the interest of a particular
concerned party.
First of all, let us take as a general statement
that the actions performed in the interests of the
company usually mean actions performed in the
interests of the shareholders (sharers) as a whole.
Directors can, but not obliged to, take into account
the interests of the stakeholders who are not
shareholders, but if they do consider their interests, they also must take the shareholders’ benefit
into account. However, it is a known fact that in
the situation of a business entity bankruptcy, the
creditors’ interests must initially be taken into account by directors. More than that, the only situation when the court clearly stated that directors
can put the stakeholders / non-shareholders’ interests over the shareholders’ interests is when the
company is insolvent or is close to insolvency, or
when some planned transaction endangers the
company’s solvency [28, p. 11].
Article 181 of the Australian Corporations
Act 20011 obliges directors and other managers to
exercise their powers and fulfill their duties “in
good faith and in the best interests of the company”, and for “good purposes”. Besides acting in
good faith, directors must comply with the requirement of “acting in the best interests of the
company”. Specifying this requirement, the courts
believe that defining the best interests is a part of
the directors’ duties.
Mitchell, O'Donnell and Ramsay prove that
even if we agree that the company’s interests
mostly coincide with the shareholders’ interests,
the directors’ duties are not clearly defined, which
gives them enough freedom for considering the
interests of the employees and other groups concerned. These authors adhere to the following
views on the directors’ duties: “It appears probable that if the directors have regard to the longterm welfare of the shareholders, it serves for the
interest of the latter because both their current and
future needs are taken into account. In the same
way, although the benefit of the shareholders
as the purpose is very important, the directors must
1

Corporations Act 2001. Available at: http://www8.austlii.
edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/ca2001172/ (accessed 17.01.2018).
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carefully choose the means to reach it. This implies that a long-term maximization of the benefit
should not be achieved at the expense of the shortterm profit if this leads to the displeasure of the
suppliers, to antagonism of the employees and to
public fury. Vice-versa, the profit planned for the
shareholders may require some generosity in respect of other concerned groups. And finally, the
duty to protect the interests of the shareholders is
largely dependent on the director’s motivation and
his opinion about what is “company’s best interests”, and does not involve solely the earned profit
evaluation. This gives a sufficient amount of freedom of actions to directors, as the courts seldom
interfere with the process of taking decisions by
the board of directors or seldom find a sound evidence that the director, when taking the decision,
did not think it to be serving for the company’s
best interests” [22, p. 417].
As a rule, the court practice of Germany does
not define the notion of the company interest, but
also refers to the director’s obligation to consider
the interests of the shareholders, employees and
other parties concerned [18, p. 159].
Therefore, modern trends in the rulemaking
push to look at the legal person’s interest from a
different, new perspective, revealing the “scenario”
which rests on the selected pillars of corporate governance, when directors are mostly focused on the
interests of the company (corporation) but also consider similar interests of the shareholders and other
parties that have a direct relation to the success of
the company’s activities. The latter are the stakeholders including the population in society, suppliers of different products, supervising organizations
that analyze the areas which fall under the influence
of a particular company, government officials, the
state and others. The company that shares the interests of the above stakeholders and shareholders is at
advantage, as every element of the construction
representing the whole company gets the necessary
attention and does not demonstrate opposition attitude that negatively influences the overall activity.
With reference to the above mentioned, it is necessary to broaden the scope of directors’ duties, and
probably the companies should enroll representatives of the concerned parties as members of the
administrative bodies.
Thus, the experience of foreign countries reveals the potential need for having regard to the
complex group of persons interested in the successful and stable operation of the corporation, although

it needs to be recognized that the development of
the current Russian legislation with respect to increasing the number of people whose interests must
be followed by the director is at the moment extremely difficult if not impossible. Establishment of
an actually indefinite range of persons with juridically meaningful interests mandatory for considering by the manager, would indeed mean blurring
the limits of his liability. At least following principle “it is not possible to please everyone”, the director one way or another will not be able to meet
somebody’s interest, and should he have that as an
obligation, the failure to meet it would mean violating the duty. For this reason, a clear absolute and
exceptional priority of the legal person’s interests is
established; satisfying the interests of all the others
is possible to the extent they comply with the interests of the legal person. Otherwise such an interest
will be recognized as the one contradicting the
company’s interests and the managers actions will
be viewed as actions against the interests of the
company.
The instruction to respect the interests of the
creditors in contemplation of the company’s bankruptcy is probably the only case when the managers of the company are required to do more than
just to adhere to the interests of the legal person
itself. It should be noted that this duty was established for the first time only in 2017: Article 30 of
the Federal Law “On Insolvency (Bankruptcy)1”,
covering the measures on the pre-court preventing
of bankruptcy, was modified with an amendment 2
that changed Paragraph 2 of Item 1 to the following wording: “the head and other bodies of the
debtor, as well as the founders (stakeholders) of
the debtor being a unitary enterprise, and other
persons controlling the debtor, from the date on
which they became aware or should have become
aware of the mentioned circumstances, shall act
with due account for the creditors’ interests, and in
particular – to prevent actions (of failure to act)
that can knowingly result in worsening the debtor’s financial position”. In this way the legislator
agrees that worsening the financial position of the
1

Federal Law No. 127-FZ “On Insolvency (Bankruptcy)” of
October 26, 2002 (as amended on 29.12.2017). Collection of
Legislative Acts of the Russian Federation. 2002. Issue 43.
Art. 4190.
2
Federal Law No. 266-FZ “On the Amendments to the Federal
Law Insolvency (Bankruptcy) and the Code of the Russian
Federation on Administrative Offenses” of July 29, 2017. Collection of Legislative Acts of the Russian Federation. 2017.
No. 31 (Part I). Art. 4815.
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legal person also violates the interests of the creditors. The creditors are actually the “central” party
whose interests are given priority in case the bankruptcy proceedings are initiated. This duty was not
previously formalized. However, the norms covering the reasons for bringing to subsidiary liability
(earlier – Article 10 of Federal Law “On Insolvency / Bankruptcy”, which lost effect with introducing Chapter III.2 which covers the entire liability),
as well as provisions covering contesting business
deals made in the pre-bankruptcy period, one way
or another demonstrate that for observing the interests of the creditors in the process of bankrupting,
much attention should be given to actions performed by the administrative bodies of the debtor in
the pre-bankruptcy period. In other words, administrative legal liability measures can be taken toward
the manager for disrespecting the interests of the
creditors by worsening the financial position of the
debtor. It goes without saying that in fact this refers
to the initial infringement of the debtor’s interests
(reduction of its property), however, this measures
are taken for the benefit of the creditors.

of the behavior is often mixed up with guilt. This
means that the theoretical concept of the grounds
for the manager’s liability is not developed enough
in the Russian science. For the same reasons, the
unlawful nature of behavior is often mixed up with
guilt, and this testifies to the insufficient state of
knowledge of the managers’ liability grounds in the
Russian science.
As known, unlawful behavior is the behavior
that violates the imperative norms of law or the
law-authorized agreement terms, including those
which are not directly provided for by the law but
do not contradict the general principles and the
sense of civil legislation [12, pp. 440–441]. The
researchers are right saying that unlawful behavior
of the director can be manifested both in actions
and in failure to act: “the actions of managers can
be rather different and can include voting as a
member of the board of directors on issues of the
agenda of the board of directors’ meeting, or taking
decisions as the general director of the joint-stock
company. The unlawful behavior of persons administering a joint stock company can also be manifested by way of failure to act. With this, the failure
to act is viewed as unlawful only in case the person
is imposed with a legal obligation to act in a specific situation” [11, p. 81].
In the popular sense, the positive duties are
considered to be violated when it comes to compensating losses to the business entity, inflicted by
persons who administer the business entity, as a
consequence of effecting a deal or taking a decision
that subsequently negatively influenced the financial position of the company. As it was repeatedly
emphasized in literature [13, p. 80], the unlawful
nature of the manager’s behavior within the limits
of corporate relations means violating the manager’s duty to act reasonably and in good faith in the
interests of the business entity. As A. A. Makovskaya notes, both the RF Civil Code and the
Federal Law “On Joint-Stock Companies” use the
notions of “acting reasonably and in good faith”
and “acting in the interest of a legal person” for
describing the meaning of the proper fulfilment of
the obligations by the manager of the legal person
in regard of this legal person [9, p. 11].
In turn, in case these components are missing,
effecting a deal would be a legitimate juridical action

Unlawful Behavior of Director
in Respect of the Company: Problem
of Developing the Criteria
One of the most topical questions associated
with bringing the company’s administrative bodies
members to civil liability for inflicting losses, is the
question of qualifying their action (failure to act) in
respect of the company as unlawful. When taking
the decision about the managers’ liability for the
losses, the first task to solve is differentiating between the situations when the losses were incurred
through no unlawful actions (failure to act) of the
manager and the situations when the losses were
incurred through his unlawful behavior.
Developing the adequate criteria which allow
for treating the manager’s behavior as unlawful is a
complicated task, and it is not as if there is some
stability and clearness about the content of the criteria at the current stage of development of the Russian legislation that regulates directors’ liability.
One of the reasons why it is difficult to develop
such a system of criteria is the evaluativity of every
notion that characterizes the director’s behavior as
unlawful. For the same reasons, the unlawful nature
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if there are no other formal violations of law.
Should there be other formal violations of law detected, the actions of the manager do not need any
additional qualification as being unlawful, unreasonable or performed against the interests of the
company. When the reasonableness or good faith
are recognized as being associated with any unlawful act, the very usage of these notions loses its
point. Moreover, the actions which are objectively
unlawful (for example, the transfer of monetary
means of a legal person with no reason, taking decisions at one’s sole discretion while exceeding the
authority) do not need evaluation in respect of the
good will and reasonableness at all. This evaluation
is only required for actions which are formally
(“visually”) lawful: making a deal on behalf of the
company, taking financially important decisions
within the manager’s competence.
As we have already demonstrated, the legislator just gives the principal characteristics of the
manager’s lawful behavior but does not reveal their
contents, while the very categories of “reasonableness” and “good faith” are of the evaluative nature
and are subject to subjective interpretation by
courts that settle specific disputes on compensating
the losses to a company. As for the provisions set
by Resolution No. 62 of the RF Supreme Arbitration Court Plenum, the positive criteria of good
faith and reasonable behavior of the managers are
not actually established: the system of criteria for
these duties violation is proposed (Items 2, 3 of the
Resolution), but the criteria for their fulfilment are
not. Nevertheless, Item 4 of the mentioned Resolution gives the general wording of the so-called
“positive” definition of reasonableness and good
faith, which are manifested in “his taking the necessary and sufficient measures for reaching the tasks
of the activity for which the company was founded,
including proper performing of the public legal duties imposed on the legal person by the current legislation”. Thus, the key descriptive component in
this definition is taking all the necessary and sufficient measures and focusing on reaching the tasks
of the organization. The criteria for defining the
level of necessity and sufficiency of the measures
are still not clear at the moment: in our opinion,
there is a probability of different opinions of courts
about whether the minimum sufficient measures or
the maximum possible efforts are meant, in particular when making a deal profitable for the company.
For example, can the valuation of property, which
is a subject matter of the transaction, be viewed as a

sufficient measure? The Russian legislation specifies cases when the valuation is mandatory. But is
the formal obligatoriness equivalent to necessity? It
must be admitted that it is rather difficult to develop
a common rule in respect of both the sufficiency
criteria and the necessity criteria, and so these criteria are still disputable.
Further on, for each of the components – both
the good faith and reasonableness – there are individual negative criteria: i. e., what shall be considered unreasonable or bad faith behavior. These criteria are more detailed. For example, the criteria of
bad faith include:
– actions taken with hidden conflict of interests;
– hiding or mispresentation of the information
about the transaction;
– making deal without approval of the legal
person’s bodies, required by the legislation or the
legal person Charter;
– evasion from handing over documents related to the circumstances that led to unfavorable consequences for the legal person, after termination of
the director’s authorities;
– advance knowledge (or failure to know when
obliged to know) about the deal non-compliance
with the interests of the legal person (in particular –
making a transaction under knowingly unfavorable
terms or with a person knowingly incapable of following the obligation).
According to the wording of Resolution
No. 62 of the RF Supreme Arbitration Court Plenum, the criteria of unreasonableness include:
– taking a decision without regard to the necessary information;
– failure to take measures to acquire information, in case it was reasonable to postpone taking
the decision until such information is received;
– making deal in disregard of the company’s
internal procedure usually required or adopted for
making such deals (for example, getting approvals
from legal department, accounting department and
so on).
It should be noted that when analyzing the
above criteria, we deem it difficult to make a conclusion about the availability of the clear grounds
for differentiating the criteria from each other. For
example, the criterion of having the necessary information is expressly designated as one of the few
criteria of unreasonableness. With this, differentiating between reasonableness
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and good faith does not seem evident on the basis
of this criterion – the criterion of imposing obligation of taking decisions based on the full information. If the director fails in his duty to collect
and analyze information, does not give enough
time to studying the relevant information, is not it
possible to view his behavior as the bad faith behavior? We consider this question to be researched
insufficiently, as the proposed criteria not just
characterize the director’s actions as short-sighted
and impulsive; with the same degree of confidence, his actions can be characterized as negligence, uninterested attitude to his duties, i. e. –
lack of diligence, minimum efforts made, this
meaning bad faith. In a number of situations, the
director can be excused for his behavior, whether
good faith or bad faith, should the profitability of
the deal depend on the speed it is made with and
should there be no time for analyzing all the possible alternative variants: in this case, this refers to
risk which is inevitably accepted by the director
because of the commercial company status. But
even if the manager acts in good faith aiming to
add value to the profit of the corporation via a deal
with a portion of risk, this will not have a legal
meaning in case the unreasonableness is traced
(the impulsiveness, overestimating of one’s own
abilities, relying on incomplete data), because
even one type of unreasonableness is enough for
bringing to liability.
Of course, the completeness of information
for taking a decision by the director is rather a
nominal parameter. Moreover, in the majority of
cases it is subjective. That is why one should evaluate not the completeness of the available information, but the efforts made by the director to obtain it. In accordance with the wording of Subitem 2 of Item 3 of Resolution No. 62 of the RF
Supreme Arbitration Court Plenum, there should
be actions taken aimed at getting the information
which is necessary and sufficient for taking the
decision, the actions “that are usual for common
business practice at similar conditions, in particular – in case it is proved that under circumstances
in place, a reasonable director would postpone
taking the decision until additional information is
received.” Comparing the behavior of a specific

manager with the actions of some abstract good
faith / reasonable director is common for foreign
legal systems. For example, German researchers
of the director’s legal duties in the company mention that the level of the director’s informative
preparedness in a specific situation will be viewed
in comparison with the actions of a standard manager of a company with a similar type of activities
and economic status [21, p. 18].
The notion of “the diligence of a prudent businessman” is a kind of reference standard used for
measuring the efforts made by a specific director1.
In accordance with the requirements set for the adequate management in Germany, the director is to
have the necessary knowledge and experience, and
if his own knowledge and experience is not enough
for taking an important decision, he is to obtain a
competent opinion of the outside expert. In case the
director’s special knowledge is sufficient, he is to
make full use of it during the whole period of managing the company [17, p. 10]. Moreover, claiming
director’s special knowledge “raises the bar” and
the standard of the obligation to demonstrate the
duty of care [29, pp. 119, 122].
Based on the aforesaid, we think that the notion of the duty of care, put in place by foreign legal systems and included in some way into the requirements of good faith and reasonableness set by
the Russian legislator, does not fully comply both
with the notion of reasonableness and the notion of
good faith, which is evident from the example of
the obligation to possess sufficient information. The
criteria of “due diligence” is by its nature associated with a good faith behavior, while the foreign
law distinguishes between the duty of care and
duty of good faith. Using the category of reasonableness, it is more logical to characterize the manner of the director’s actions (their quality and result) rather than his attitude and approach to exercising the managerial authority. If the Russian legislator wishes to base himself upon the foreign
standard of duty of care for formulating the directors’ duties, then not only the law but the criteria

1

Aktiengesetz. 06.09.1965. § 93(1). Available at: http://www.
gesetze-im-internet.de/aktg/ (accessed 17.01. 2018).
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defined by the court practice need to be improved.
Otherwise the care component is lost between the
characteristics of reasonableness and good faith,
which is indirectly evidenced by the above mentioned “positive” definition of both “good faith and
reasonableness” as “taking necessary and sufficient
measures” in accordance with Item 4 of Resolution
No. 62 of the Plenum. Our opinion is that the requirement for care should be formulated and revealed separately, with no artificial dividing of its
features into manifestations of unreasonableness or
bad faith.

director’s actions do not comply with the interests
of the company. So a question arises about what in
particular is included into the notion “actions in the
interests of the company” – the focus of the activities or their actual result?
Surely, one needs to understand that the contradiction in actions taken in the interests of the
company is not similar to “actions taken in the conflict of interests” because the conflict of interests is
just a pre-condition for the possible negative progression of events (when the director pursues his
own or somebody else’s interests that do not comply with the interests of the company). The formal
criteria of being in the conflict of interests are not
officially established for a situation of bringing the
director to liability, and probably it is proposed to
be guided by the criteria of having interest in affecting the deal. These criteria are set by relevant laws
(Article 81 of the Federal Law “On Joint-Stock
Companies”, Article 45 of Federal Law “On Limited Liability Companies”). By their nature, these
criteria are reduced to having managerial, relative
or property relations. It is obvious that the fact of
having these relations cannot fully and directly
prove the bad faith of the director. However, Item 2
of the Resolution No. 62 of the Supreme Arbitration Court Plenum runs that in such a situation, the
bad faith is considered definitely proved.
The experience of the English court system
demonstrated that it is possible to intentionally
avoid giving the detailed definition of the “conflict
of interests”, so that this term could be interpreted
differently, making it more complicated for dishonest directors to get around the law when planning a
deal. Judicial precedents can be used for guidance
when uncovering deals with a conflict of interests,
as the conflict of interests can be proved by any
aspect (more often – by a financial one) that stimulates the director or another official to act in his
own interests and for his own benefit at the company’s expense. For example, in case Aberdeen Railway Co v Blaikie Brothers, there was an idea presented that people having fiduciary obligations
should be prohibited to make deals with implied
personal interest if this interest can result in conflict
or directly contradicts with the interests of the defendant. The rules of the transaction approval are
often complimented with the requirements of the
companies’ charters [18, p. 303].

Conflict of Interest as a Bad Faith Criterion
Other criteria of bad faith given in Resolution
No. 62 are also of a certain concern, an in particular
– Subitem 1 of Item 2, which runs that the bad faith
of the director is considered to be proved in case
“he acted in the presence of the conflict between his
personal interests (his affiliated persons’ interests)
and the interests of the company, including cases
when the director is actually interested in effecting
the deal by the company, except for cases when the
information about the conflict of interests was disclosed in advance and the actions of the director
were approved in the procedure stipulated by law.”
The question about the influence of the director’s
conflict of interests on qualifying his actions as bad
faith actions is rather controversial, if we take into
account the uncertainty of both the legislation and
the explanations of the court in this sphere.
Thus, the current Russian legislation sets the
manager’s duty to act reasonably and in good faith
in the interests of the company. Very often a question is raised in literature about whether the actions
which are performed not in the interests of the
company can be recognized as good faith actions
[1, p. 3]. We think that this question can be answered in the affirmative, as the above actions that
fall within the category of unreasonable actions (irrational, impulsive, ill-considered) can be performed in compliance with the good faith requirement (with no conflict of interests or hiding the details of concluding the deal, with no violation of the
relevant approval requirement, for the purpose of
making maximum profit for the company) and can
be aimed at a positive result; however, because of
the omission of the necessary aspects which are to
be evaluated before the deal is concluded, the deal
turns to be lossmaking, and so the result is that the
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As for the Russian circumstances, one can
hardly speak about the developed ground for implementing the specific prohibition to make deals
with a potential conflict of interests. The current
Russian legislation requires the managers to inform
the company, among other things, about the concluded or planned transactions where the managers
can be recognized as interested persons (Item 1 of
Article 82 of Federal Law “On Joint-Stock Companies”). It is clear that failure to inform the company
about the director’s being interested in effecting
this or that deal is misconduct of the director. However, does this fact mean an expressed disregarding
of the requirement to act in the interests of the
company when effecting the deal? It seems that is
does not, however, the wording of the rule contained in the Supreme Arbitration Court Plenum
Resolution No. 62 suggests that such circumstances
as the actual adherence to the company’s interests
by the director at the time of effecting the deal, and
the initial profitability of the deal (let us assume
that the deal became unprofitable already in the
process of its effecting, when the contractor did not
follow his obligations to pay) will have no legal
meaning for establishing the fact of misbehavior.
With this, there is a significant difference between
the presumption of bad faith in view of a definite
fact discovery, and the proof of the bad faith.
The text of the Supreme Arbitration Plenum
Resolution No. 62 officially establishes one of the
main principles of the director’s liability, in particular the impermissibility to bring him to liability because of the losses in case they are incurred during
the period when the director performed his functions, as the losses on their own do not imply bad
faith and (or) unreasonableness of the actions (failure to act), since the opportunity for such consequences occurrence accompanies the risky entrepreneurial operations (Item 1). Correspondingly,
the question that has to be answered is – can the
losses be justified by the risky character of the entrepreneurial activities if the director acted in the
interests of the company (even in the conditions of
the unrevealed conflict of interests) and did not go
beyond the usual entrepreneurial risk limits?
As a reminder, the duty of loyalty, tentatively
borrowed from the Anglo-American law, suggests

focusing on serving the interests of the company,
which is not identical to avoiding the conflict of
interests.
The correlation between the bad faith criterion
included into Item 2 of the SAC Resolution No. 62
and that of Subitem 5 is also disputable: the latter
settles the known in advance disadvantages of the
deal as the indicator of the manager’s bad faith; so
does this condition turn to be not mandatory in the
first instance (unrevealed conflict of interests)? All
the more so as, in spite of the conflict of interests,
the deal can comply with the provisions of the
company’s founding documents and decisions (on
defining the priority areas of activities, on approving the strategies and business-plans and so on)
which are mentioned in the above Resolution when
defining the interests of the legal person. In our
opinion, it would be more logical to use these criteria in complex – it is the known disadvantage of the
deal that should determine the bad faith; the criteria
of being in the conflict of interests cannot be selfsufficient.
In fact, being liable for solely being in the conflict of interests supposes the formally established
duty of the director to avoid the conflict of interests, as it is required by the Company’s Act of
Great Britain. If the positive legislation only requires to inform about the potential or actual conflict of interests, it is not logical to consider the director’s bad faith proved just on the basis of the
unrevealed conflict of interests: such a fact can create the presumption of bad faith but cannot be the
clear proof of it.
Some of the scientists who analyze the similarities and differences between the Russian and
foreign regulation of the managers’ legal liability
issues, emphasize the following. In contrast to the
American approach, where in the presence of the
conflict of interests, the director can prove his
“absolute honesty” and profitability of the deal
terms for the company, a Russian manager shall
bear liability in case of the formal (unrevealed)
conflict of interests with no personal profit obtained, should the deal be effected with full information available and under market conditions but
results in losses [2, p. 126]. At present, the above
foreign approach seems to be more advantageous
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and ensuring the balance of interests of the director
himself and the corporation managed by him, because acting in the conflict of interests and acting
against the company’s interests are two different
things. This needs to be considered when defining
the criteria of the director’s bad faith.

profitability, let alone the intention to cause losses,
as the presence of the facts objectively available at
the moment of effecting the deal which demonstrate
the deal’s unprofitability and must not be ignored
by the manager. Nevertheless, the modern court
practice encounters positions, not great in number,
which rest on the necessity of assigning the legal
meaning to the intentions of the manager brought to
liability and to his attitude towards his actions in
respect of the company. For example, in Resolution
by the Arbitration Court of the Volga-Vyatka Region of May 16, 2016, No. F01-1597/2016, on case
No. A11-1792/2015, the court found that OOO HK
“MRG-Invest”, providing management to OOO
“Vladimirteplogaz”, concluded additional agreements to the contracts on the lease of the heatsupply objects; the additional agreements were
concluded for increasing the lease fee, and this “did
not contradict the permitted statutory activities of
the company and the reasonableness / goof faith
requirements set by law”1. So, the actions of the
defendant did not go beyond the usual (entrepreneurial) risks. In its turn, the court explained that
the complainants’ reference to defendant’s affiliation with contractor OOO “EnergoServis” does not
imply any bad faith of OOO HK “MRG-Invest”
during exercising its authority on managing the
company, “should there be no proof that OOO HK
“MRG-Invest” acted deliberately for causing losses
to the Company”.
The court’s conclusions are illustratory in
terms of two aspects. First of all, it should not go
unnoticed that such circumstance as affiliation was
not considered separately, because affiliation can
possibly involve a conflict of interests when there
are no other circumstances indicative of the director’s bad faith. In turn, the importance is denied of
the fact of affiliation in this dispute, specifically for
the reason that the general director’s intentions to
cause losses are not proved.
In Resolution of the Arbitration Court of the
Moscow Circuit of November 17, 2017, No. F0515759/2015FВ on case A40-186370/2013, the stated claims of the shareholder to the members of the

Differentiating Between Unlawfulness and Guilt
in an Offense Committed by the Director: Legal
Meaning of the Director’s Subjective Intention
Inclusion of the subjective characteristics into
the director’s (bad) good faith contents is one of the
reasons for difficulties in singling out unlawfulness
and guilt as separate elements of the offense which
the director was held liable for. No doubt violating
the reasonableness and good faith requirements is
the act of unlawful behavior, i. e. the bad faith of
the manager is a characteristic of his unlawful behavior. At the same time, when analyzing the offense of inflicting losses to the company through
violating the duty to act reasonably and in good
faith in the interests of the company, it is necessary
to have regard to the principle of the guilt-based
liability set by Article 53.1 of the RF Civil Code,
Article 71 of the Joint-Stock Companies Law, Article 44 of Federal Law “On Limited Liability Companies”. Members of managerial bodies of business
entities are not covered by the rule about the liability which is independent of the guilt, however the
liability becomes guilt-based if the guilt, being a
constitutive element of the offense, “is lost”, merging with unlawfulness.
It is also important to make it clear that to date,
the question of exclusion of the subjective components (i. e. the characteristics related to the manager’s attitude to his actions / failure to act) has not
been explicitly answered, which is proved primarily
by the content of Subitem 5 of Item 2 of the RF
SAC Resolution No. 62, which runs that one of the
indicators of bad faith is the advance knowledge or
the obligation to know that the deal does not comply with the interests of the legal person. Surely,
this criterion does not mean the strict necessity to
investigate the director’s motives and intentions at
the time of effecting the deal, especially in view of
the fact that advance knowledge is just one of the
possible indicators of the bad faith. Moreover, the
mentioned criterion is largely objectified as it implies not so much the understanding of the deal un-

1

Resolution of the Arbitration Court of the Volga-Vyatka Region No. F01-1597/2016 on case No. A11-1792/2015 of May
16, 2016. Access from legal reference system ConsultantPlus.
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through financing from the state budget”3. In its
turn, the court noticed that there were presented no
evidences of negative consequences, including that
in the form of impossibility to perform statutory
activities by “Olympic Complex Luzhniki” JSC.
It should not go unmentioned that neither by
virtue of law nor by virtue of the RF SAC Resolution No. 62, the impossibility to carry out activities
by a business entity is the circumstance that, when
not proved, expressly bears evidences of absence of
losses and prevents from bringing the director to
liability for actions unreasonable or in bad faith. In
all probability, if the deal involving the compensation-free alienation of property had not related to
achieving above-mentioned specific purposes, the
arguments about the possibility for the company to
continue the activities and about failure to prove
that the actions were directly aimed at causing losses, could hardly be sufficient for justifying the good
faith and reasonableness of the actions of the business entity’s director. Even with consideration of
the above purposes, it has to be noted that the complex of facts presented to the complainant as not
proven, objectively raises doubts from in terms of
real possibility to prove them.
In support of that, the above position is reflected in the court decisions on similar cases. Let
us take Resolution of Moscow Circuit Arbitration
Court of October 15, 2015, No. F05-13936/2015
on case A41-4048/20154 as an example. In this
case, the question was raised on bringing the director of “2463 TsBPR” JSC to liability, for the
reason of alienating a company’s vehicle at an understated price. To justify the unreasonable underpricing, the complainant made references to data
about the average market cost of similar vehicles
taken from online advertisements; the references
were also made to the professional opinion of the
company that buys and sells vehicles. Besides, it
was highlighted that the defendant was interested
in effecting the deal, as he was holding the position of the individual executive body simultaneously in “2463 TsBPR” JSC and “Spetsremont” JSC,

managerial bodies of “Olympic Complex Luzhniki”
Joint Stock Company (to the company’s general
director and the board of directors’ members) were
motivated by the fact that approval and execution
of the contract of gift, according to which the city
of Moscow was presented with the Grand Sports
Arena, was the violation of the duty to act in the
interests of the company in reason and in good
faith1. According to the complainant’s opinion,
“a deal involving a gift is loss-making by its definition, as it has no counter compensation, and as a
result of the execution of the objected deal the
company lost its right for large piece of property,
which led to reducing the balance cost of the assets
by 31,19 % minimum2”. With this, to prove the unreasonableness, the complainant states that the
mentioned persons did not take actions to get the
information about possibilities to sell the piece of
property at balance cost, and they also did not take
into account the fact that a part of the property’s
premises was for lease.
The courts came to the conclusion that “the evidences presented by the complainant do not alone
mean that the actions of the board of directors and
the general director were aimed at inflicting losses
to the joint stock company”. To prove the lawfulness of the managerial bodies’ actions, the appeal
court stated that “the actions of the defendants
while approving and executing the contract of gift
comply with the requirements of Federal Law of
June 7, 2013, No. 108-FZ “On Preparation and
Holding of the 2018 FIFA World Championship,
2018 FIFA Confederation Cup, and Introducing
Changes into Individual Legislative Acts of the
Russian Federation” and the RF Government Resolution of June 20, 2013, No. 518 “On the Program
of Preparation and Holding of the World Football
Championship”, which runs that the grand sports
arena “Luzhniki” was included into the list of objects planned for reconstruction for the purpose of
holding the Championship and according to which
the grand sports arena needs to be reconstructed
1

Resolution of the Moscow Circuit Arbitration Court of November 17, 2015, No. F05-15759/2015 on case No. A40186370/2013. Access from legal reference system ConsultantPlus.
2
Resolution of the 9th Arbitration Appeal Court of July 20,
2015, No. 09AP-27070/2015 on case No. A40-186370/13.
Access from legal reference system ConsultantPlus.

3

Ibid.
Resolution of the Moscow Circuit Arbitration Court of October 15, 2015 No. F05-13936/2015 on case No. A41-4048/2015.
Access from legal reference system ConsultantPlus.
4
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which is an affiliated person to the contractor under
the agreement.
The claim was rejected proceeding from the
conclusion that “the evidences presented by the
complainant do not solely prove that the actions of
the former manager of “2463 TsBPR” JSC were
aimed at causing losses to the joint stock company”. Moreover, the court of cassation stated that
“the materials in the case do not contain evidence
which could invalidate the contract as per reasons
given in Federal Law “On Joint Stock Companies”,
or other evidence that could demonstrate bad faith
and (or) unreasonableness of the actions (failure to
act) of the former manager of “2463 TsBPR” JSC
that led to adverse consequences for the legal person”. Surely, attention should be given to the fact
that the appeal court pointed out the lack of evidence that prove the deal underpricing1, however
the focus on the lack of evidence to prove the manager’s unlawful intentions together with the deal’s
validity (which do not prove the deal profitability
for the company) inevitably indicates the situation
when this position originally involves the requirement for the complainant to give evidence not only
with regard to the manager’s actions but also with
regard to his purposes, and actually – to his subjective intentions.
Resolution of the Volga-Vyatka Region Arbitration Court of April 2, 2015, No. F01-766/2015
on case No. A43-10377/2014 contains a direct conclusion of the court that “there is no data presented
by the complainant proving that the director acted
willfully for the purpose of causing losses”2. So,
there is a problem of assigning a critical importance
to the subjective intentions of the person brought to
liability, with putting the burden of proof on those
claiming for the compensation of losses. Surely,
this approach seems to be inadmissible, because in
the majority of cases it is not possible to prove the
facts directly associated with the personal intentions of another individual.

It is most likely that the origins of this problem
are to be sought in the historically acquired duality
of understanding the good faith – either as excusable lack of knowledge of any fact, or as a positive
characteristic of conduct complying with definite
standards.
It goes without saying that it is important to
differentiate between the advance knowledge about
the unprofitability of the effected deal and the intention to cause losses to the company. Paying no
regard to the factors objectively available for consideration or their undervaluation is enough for
qualifying the manager’s conduct as unlawful.
Thus, placing the obligation onto the complainant
(shareholder or company) to present the evidence of
the unlawful purpose, intention, will to cause losses
is in any case the manifestation of extremely broad
discretion and going beyond the limits of the circumstances subject to justification by the complainant.
Let us note that legislation of a number of European countries provides for the necessity to consider the negative character of the manager’s intentions when taking decisions about the possibility of
bringing him to liability. For example, Para 31a of
Section 2 “Legal Persons” of the German Civil
Code runs that the members of the board who work
for free or receive salary not exceeding 720 euro a
year, bear liability to the company only in case of
the criminal intent or gross negligence3. In accordance with Article 754 of the Swiss executory law,
the members of the administrative council and persons exercising control bear liability in case they
intentionally or through negligence fail in duties 4.
The question of correlation between the norms
of law of obligation and corporate law, when establishing the essential elements of the offense in the
form of bad faith behavior during exercising authority in respect of the company, is not properly
regulated at the current phase of the legal regulation
in the Russian Federation. Scientists often emphasize the theoretical crudity of the bad faith and guilt
notions and shifting the responsibility for specifying

1

Resolution of the 10th Arbitration Appeal Court of June 25,
2015, No. 10AP-4775/2015 on case No. A41-4048/15. Access
from legal reference system ConsultantPlus.
2
Resolution of the Arbitration Court of the Volga-Vyatka
Region of April 2, 2015, No. F01-766/2015 on case No. A4310377/2014. Access from legal reference system ConsultantPlus.

3

Burgerliches Gesetzbuch of 18.08.1896. Available at:
http://www.gesetze-im-internet.de/bgb/ (accessed 17.01. 2018).
4
Federal Act on the Amendment of the Swiss Civil Code
of 30.03.1911. Available at: https://www.admin.ch/opc/en/
classified-compilation/19110009/201704010000/220.pdf (accessed 17.01. 2018).
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these notions onto the courts. RF SAC Resolution
No. 62 does not contain any reference to the director’s fault-based liability at all, in spite of the fact
that this principle is included into the law. The
many years of practice show the actually adopted
rule of non-distinguishing between the bad faith
and the guilt. And this does not seem surprising
with regard to the extremely blurred character of
both notions and unsystematic inclusion of the subjective features into each of them.
At the same time, the problem of determining
the features of guilt and their correlation with the
characteristics of the manager’s bad faith and unreasonableness is one of the key issues when bringing him to liability, and it certainly requires solutions. A guilt is the most important element, which
when not found excludes bringing to liability.
Moreover, the confusion of the guilt and unlawfulness inevitably influences the burden of proving the
elements of offense, considering the unbreakable
rule which states that in civil law the absence of
guilt shall be proved by the person who violated the
duty, while the violation itself shall be proved by
the adversely affected person.
As known, the guilt in civil law is revealed
through two opposite concepts, each of them resting on the objective or the subjective approach. The
“behavioral” concept of guilt, which is used in civil
relations, unlike the general legal “subjectivistic”
one [10, p. 178; 5, p. 128], suggests refusing to use
psychological criteria when revealing the notion of
guilt, or limiting this criterion to intentional guilt
only. For example, in the opinion of E. A. Sukhanov, “guilt in civil law is viewed not as a subjective, psychic attitude of the person to his behavior
but as his failure to take the objectively possible
measures to eliminate or avoid the negative results
of his activities, in compliance with the circumstances of the specific situation. In other words,
here the guilt is transferred from the field of difficult-to-prove subjective psychic perceptions of the
specific person to the field of the objectively possible behavior of the participants of the property relations, where their real behavior is checked against a
definite template of proper behavior. With this, it is
not a question of some abstractly understood “careful owner” or “good faith businessman”, whose
theoretically imagined behavior is compared with
the behavior of a specific person in a specific situation (as it is required, for example, in civil law).

By implication of our law, the behavior of a specific person should be checked against the particular circumstances of the case, including the character of the duties imposed on him, the conditions
of the turnover and the resulting requirements of
care and diligence, which should be in any case
followed by any good faith participant of the turnover [12, p. 222]”.
For comparison, let us provide an example of
how this interpretation is settled in foreign legislation. For instance, in accordance with corporate
legislation of Australia (Article 180 of the Corporation Act), when administering a company, directors
must exercise their powers and discharge their duties with the degree of care and diligence that a
reasonable person would exercise in similar circumstances.
Thus, the RF Civil Code establishes the concept of guiltlessness, which should be used for
formulating the definition of guilt as an element of
a civil offense. In accordance with Item 1 of Article 401 of the RF CC, “the person shall be recognized as not guilty if, taking into account the extent of the care and caution which were expected
from him in the face of the nature and the terms of
the circulation, he has taken all the necessary
measures for properly discharging the obligation”.
The difficulty of differentiating between the concepts “reasonableness and good faith” and “care
and caution” is not surprising, which is often emphasized by researchers who analyze the problem
[9, p. 14]. The tendency of defining the notions of
reasonableness and good faith through the characteristics of guiltlessness was introduced by the RF
Supreme Arbitration Court. RF Supreme Arbitration Court Resolution of May 22, 2007, No. 871/07
contains the following conclusion: “bringing an
individual executive body to liability depends on
the fact of whether he acted reasonably and in good
faith while exercising his powers, i. e. whether he
proceeded with care and caution and took all the
necessary measures for properly discharging his
obligations. An individual executive body of the
company cannot be adjudged guilty for causing
losses to the company if he acted within the limits
of the reasonable entrepreneurial risk1”. Later,

1

Resolution of the RF Supreme Arbitration Court No. 871/07
of May 22, 2007. Access from legal reference system ConsultantPlus.
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this wording started to be actively used by arbitration courts1.
Violation of the duty to act reasonably and in
good faith in the interests of the legal person inevitably serves as the characteristic of unlawfulness,
because when this duty is followed, effecting a deal
or taking any other decision with regard to the
company will be a lawful action. However, if these
circumstances are established, it appears that there
is no space for the guilt as a separate element. As
the scientists note, at the current phase of studying
this issue, “as to the members of managerial bodies,
the reasonableness and good faith during fulfilling
duties imposed on them consist in taking all necessary and sufficient measures for achieving the purpose of activities the company was created for. Determining unreasonableness, actions in bad faith
(failure to act) of the management team member
and his actions against the interests of the company,
the courts establish the degree of guilt in his behavior [13, p. 83]”. This point of view is supported by
the majority of researchers: the legal doctrine insistently reveals the signs of tendency to merge the
guilt and unlawfulness into a single element of the
civil offense committed by a person who manages
the company [8, p. 204; 4, pp. 91–92; 7, p. 279].
Reviewing any other violation committed by the
manager (for example, failure to comply with the
requirement to have the deal approved, disclosure
of confidential information and so on), it is possible
to single unlawfulness out as a separate element
and so to distinguish it from guilt. However, in a
situation when unlawfulness is limited to unreasonableness and bad faith in effecting the deal, such
separation because of the above reason may seem
artificial.
We think that because of the specific character
of the offense consisting in the manager’s deviation
from the good faith and reasonableness requirements, the direct application of the guiltlessness
criteria contained in the liability law norms does
not seem appropriate for the above reason. Separat-

ing the unlawfulness from the guilt is necessary
first of all for practical reasons, to equalize the legal
opportunities of both the manager and the company
(its shareholders / participants), and also to provide
the balance of interests of both parties and improve
the mechanism of their protection.
Guiltlessness in violating a duty invariably
differs in its content from guiltlessness in violating
a duty to act reasonably and in good faith in the
interests of the company, because the latter rests
of the evaluation categories, has a lasting character, and qualification of its violation is not as “linear” as qualification of violation of the duty by an
obligator. Failure to fulfill an obligation under a
contract (for example, a delay in payment or delivery) does not itself need additional qualification
as an unlawful act: failure to fulfill or improper
fulfillment is technically unlawful by virtue of the
provisions of Article 309 of the RF CC, which
runs that the obligations shall be discharged in the
proper way. In its turn, the concept of guiltlessness
accounts for: circumstances of failure to fulfill,
due degree of the obligator’s diligence, demonstrating caring attitude expressed in objective actions. (Proving the absence of negative intentions
as guiltlessness is not important for the company
that incurred losses, because in this situation it
does not matter to the company and the creditor in
obligation whether the causer of losses wanted to
cause them or not). Speaking about the duties of
the manager as part of corporate relations, we see
that the listed factors are mostly important for
evaluating the fact of executing the obligation by
the manager.
Let us remind that in their positive sense, the
director’s reasonableness and good faith mean “his
taking necessary and sufficient measures for reaching the purposes of the activities for which the legal
person was created, including his proper execution
of public legal obligations imposed on the legal
person by the legislation in force” (Item 4 of the RF
Supreme Arbitration Court Resolution No. 62).
It seems apparent that for performing an obligation,
the meaning of “taking necessary and sufficient
measures” should approximately align with the
just mentioned appropriate degree of care and caution. With this, “taking necessary and sufficient

1

Resolution of the Federal Arbitration Court of the East Siberian District on case No. A74-2820/2011 of September 14,
2012; Resolution of the Federal Arbitration Court of the Moscow District on case No. A40-48273/10-45-373 of July 21,
2011; Resolution of the Federal Arbitration Court of the Volga
District on case No. A12-13018/2011 of April 2, 2012. Access
from legal reference system ConsultantPlus.
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measures” does not exactly mean “making one’s
best efforts” for fulfillment of the duty imposed. In
other words, the component of diligence, eagerness
is not included into the contents of the duty itself. It
is possible that the manager made all possible efforts and did his utmost but did not achieve a result
in the form of taking necessary and sufficient
measures for providing the welfare of the legal person? In our opinion, this question needs careful
consideration, because at the moment there is no
clearness about whether the character of managers’
actions is evaluated or their final result. The capability of the manager to influence this result can
perfectly characterize his guilt or guiltlessness.
In its turn, the guilt, or at least a degree of it,
can be established considering the degree of the actual participation in taking the decision: if an individual executive body is, in fact, only implementing
the decision that was taken with no regard to his / her
opinion by a collegiate authority, it makes sense to
put a question of whether he could act differently,
taking into account the accountability of the individual executive body to the general assembly and the
board of directors (with this accountability imperatively prescribed by law). For resolving this situation, the current regulation provides for the joint liability of all the members of the board of directors
involved into taking and executing the decision
(Item 7 of Resolution No. 62). However it goes
without saying that in reality, in the overwhelming
majority of cases, it is the individual executive body
that turns to be “the whipping boy”, and the proposed opportunity of the joint liability does not relieve him from the negative consequences of taking
and executing this body’s decision. In turn, nonexecution of such decision will also have negative
consequences for the general director, but these
consequences will be of dissimilar nature.
In view of the above, we think that the question of the conditions of imposing the civil liability
on the managerial bodies of business entities in this
situation is not fully regulated at the moment. It
would be more than reasonable to have legislative
provisions that could account for the whole possible
variety of the corporate “scenery” variants in a specific corporation by way of a rule, so that this rule
could make the guilt of an individual executive
body dependent on his role in taking the decision
that resulted in losses.

It is also important to account for a possibility
of having several individual executive bodies by
one corporation, which would function independently. And there can also be a situation when
the authority of the individual executive body is
delegated to several persons acting together (Item
3 of Article 65.3, Item 1 of Article 53 of the RF
CC). Surely, such variations of the individual executive body can lead to certain problems in practice. If a model is used when each individual executive body acts independently of the other, there
appears a problem of distributing competences
between them to define the liabilities of each.
When the variant is followed of having several
persons acting together in one individual executive
body, all of them should put their signatures for
effecting a deal. But what shall be done if, for example, one of the body’s members refuses to sign?
Can he be brought to liability for inaction? Or did
the legislator mean by this wording first of all that
when acting together, the directors are to coordinate efforts to avoid conflicting deals, thus leading
to a number of duties for the members of the individual executive body to the company? Let us note
that joint conducting of business is also known to
foreign systems of law. For example, in accordance with Para 77 of German Company Law, the
general rule is that the managing board consisting
of several persons carries out business jointly only. With this, it is mentioned that in case of disagreement between the board members, there can
be no rule of taking a decision by one or several
members of the board against the will of the
majority.
Let us note one more nuance associated with
the above construction. The likelihood of false representation for pursuing illegal purposes also influences establishing the degree of guilt of the person
who can find himself in circumstances of simulated
disinformation. In the situation when a person having the full authority of the individual executive
body and access to any information about the company, practices abuse and intentionally takes illegal
steps which make the deal concluded by the other
authorized person unprofitable for this company,
our opinion is that the degree of guilt of each
should be taken into account.
With this, as a matter of clarification: if unlawfulness is universal in terms of the external
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characteristics of violating a duty (including the
duty to act reasonably and in good faith in the interests of the legal person) and does not depend on
who the subject / the bearer of the duty is, then the
legal status of this person is meaningful for establishing the guilt. According to the current norms of
the civil legislation, a legal person can also act as
an individual executive body (Item 2 of Article 65.3
of the RF CC). Correspondingly, we think that the
approach to the content of the concept of guilt of
the individual executive body cannot be universal,
and the criteria should be developed separately for
both categories of managers. With this, a list of
possible excusing circumstances should be given as
explanations in the resolutions of the supreme court
bodies if not as a law. Unless this legal deficiency
is properly corrected, it is impossible to speak about
the real construction of the managers’ liability
based on the principle of guilt.

the losses by the managers of the company is “the
absence of precise and personified duties [16,
p. 25]” for these persons (although it is worth noting that the Russian legal doctrine makes attempts
to develop specific rights and duties of the board
members [15, pp. 11–13]). The normative regulations on the obligation of both collegiate bodies and
individual executive body to act reasonable and in
good faith with regard to the company, and on liability in case of a wrongful violation of this requirement have been of unified character during the
whole period of their existence. The Russian legislation has never contained separate criteria characterizing the requirements for the behavior of the
person acting as the individual executive body
(manager) of the legal person or members of collegiate bodies, neither the legislation contained the
diversified reasons for bringing them to liability.
Possibly, this is one of the reasons why there is no
practice of bringing the collegiate bodies’ members
to liability.
Notwithstanding the fact that they have been
mentioned as the subjects of liability alongside with
and equal to the individual executive body during
the whole period of existence of Article 71 of Federal law “On Joint-Stock Companies” and Article
44 of Federal Law “On Limited Liability Companies”, it is rather difficult to bring a separate member of a collegiate body to liability. First of all, it is
obvious that a person holding a position in, specifically, the board of directors, does not act on behalf
of the company in the business turnover, and according to the general rule – he does not have a
representative authority with respect to the company and cannot, for example, conclude an agreement
on behalf of it. Thus, the relation of any actions of
such a person to the losses of the legal person will
hardly be obvious. With this, the members of the
board of directors, which is a strategic willdetermining body of the corporation, as a rule have
impressive possibilities in influencing the financial
status of the company and the decisions that are
formally taken among others by the individual executive body.
As D. I. Tekutyev notes, the unlawfulness in
the behavior of the managing collegiate bodies’
members “is manifested by way of a specific type

Liability of the Collegiate Authority Members:
Specific Features of Qualifying
the Unlawful Behavior
Of exceptional interest are the specific features
of liability of members of collegiate authorities of
the company, and first of all – concretization of the
grounds for their liability.
The court practice of bringing the board members to liability is not developed in the Russian
Federation. This is due to a number of reasons, for
example, low efficiency of adopting the symbiotic
Anglo-American and German law norms, the mixed
status of the board of directors comprising both the
control functions and the managing functions, and
lack of proper normative regulation of the question
of grounds for liability of a particular director who
is a member of the board but does not independently take decisions on behalf of the company. As for
the above question about the correlation between
the powers of directors representing an individual
executive body, there is possible either individual
or joint exercising the powers. But as for the board
of directors, the approach is completely different:
all the decisions are taken only by a majority vote,
there are no individual powers for a particular director outside the board.
Scientists are right to say that one of the key
reasons for limited court practice on compensating
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bers of collegiate bodies who voted against the decisions that caused losses to the company or did not
take part in the voting, cannot be brought to liability. Item 7 of RF SAC Plenum Resolution No. 62
reproduces this provision with one clarification: the
director did not take part in voting while acting in
good faith. So, that is an attempt to avoid relieving
a collegiate body member from liability by reason
of evading the direct participation in taking the decision (taking into account that in this case the director could actively promote taking the decision
and support the decision behind the scene). However, the rule of non-participating in voting while acting in good faith will remain declarative until this
concept is properly defined. In our opinion, the
negative experience of having the evaluative concepts undefined and the impossibility to use them
for this reason is already extensive, and so the importance of this clarification is insufficient with no
definition of the circumstances that prove the good
faith of the director who missed voting.
Moreover, with the so-called “personification” of the liability of each collegiate body member, there can be the following questions raised: is
it possible to relieve a collegiate body member
from liability if he voted against the decision that
finally caused losses, but later actively worked
towards its implementation? Or, vice versa, having
voted in support of the decision, he could do his
best to reduce losses or to low them down to a
negligible level.
We think that the role of a particular board
member brought to liability should be defined
through the whole process. Only having evaluated
correctly the degree of each person’s influence onto
taking and executing the decision, one can speak
about the correct identifying of liable persons.
Thus, the institution of civil liability of the collegiate bodies’ members needs progressive development. Individual aspects of the legal regulation
of each body’s activities should not be underevaluated, as well as the limits of the legal and actual opportunities of each collegiate body member.
For this reason, we deem it practicable to prepare a
separate chapter covering particularly the duties
and details of liability of members of the collegiate
body of the business entity, as events have proved

of activities – voting on the issues on the agenda of
the meeting [13, p. 80]”. The author mentions that
bringing a separate board member to liability for
failure to act (for example, failure to deliver the
necessary information) “seems to be possible only
in theory, because in fact, it is impossible to prove
that the board member held particular information
but did not share it with the others [13, p. 80]”. Developing the author’s idea, we would like to mention that if we allow for such an opportunity in theory, then the violation of the board member could
be manifested in not just withholding the information important for taking the decision but in intentional mispresentation of the information on the
meaningful circumstances to the rest of the board
members. It should be noted that the author believes that a situation is possible when the board of
directors takes a decision judging from insufficient
information, as a result of mispresentation of the
information by the executive bodies, and proposes
to treat this circumstance as the grounds for relieving from liability in case “acting with due diligence
and caution, they could not identify the fact of false
data presence in the information presented to them
[13, p. 80]”. However, this false-informer (-informers) can be one or several members of the board
of directors itself.
Thus, the unlawful behavior resulting in losses
for the company can be manifested not only
through voting as a member of the body. Moreover,
there can be a separate influence on, for example,
the general director of the company, encouraging
him to carry out activities for his own deceptive
purposes at the expense of the company interests.
The range of the director’s unlawful behavior manifestations is too wide, and for this reason it seems
that it is impossible to confidently narrow down the
grounds for liability of a collegiate body member.
The development of these grounds and the mechanisms of proving them is the next step to take, but
the difficulty of establishing a fact can in no way be
the ground for denying a possibility of the fact itself
and its legal implications at the legislative level.
Returning to the question of liability for voting
at the board of directors meeting, let us remind that
according to Para 3 of Item 2 of Article 71 of Federal Law “On Joint-Stock Companies”, the mem285

Leskova Y. G., Zhukova Y. D., Pavlova K. P.

the inefficiency of the standardized rules for both
individual executive bodies and members of the
board of directors.

and internal documentation). There is a critical importance of the local rule-making in this sphere,
because only the local level allows for the complete
accounting for the real interests of business entities,
corporate “conditions” and relations between the
managerial bodies and the sharers. Nevertheless, a
true solution of the problem is only possible by way
of law and explanations given by courts.

Conclusions
The performed study revealed the following
problematic issues which need to be fixed: insufficient development of the “company’s interest” concept, artificial separation of the bad faith and reasonableness characteristics, together with the absence of contextual “positive” details of the good
faith and reasonableness notions, mixing up the
unlawfulness and the guilt, absence of the
definitized duties of the managerial bodies’ members, absence of details of bringing the individual
executive body and collegiate bodies’ members to
liability, absence of qualifying requirements to the
managerial bodies’ members.
As it has been discovered, when defining the
interests of the company, it is difficult to account
for the interests of all the concerned groups, even if
that would provide for the long-term success of the
corporation. The reason for confusing the unlawfulness and the guilt is in subjective and objective
characteristics of each category. Originally, the
search for intent or negligence is enshrined in the
category of guilt, which is proved by the foreign
legislation. The problem of defining the contents of
unlawfulness appears due to the artificial separation
of good will from reasonableness. With this, the
implied duty of care / diligence is blurred between
these two notions, while the duty to act in the interests of the company has not got proper regulation at
all, and is mentioned only in a declarative manner.
It also has been discovered that even after the Resolution of the Plenum of the Supreme Arbitration
Court of the Russian Federation No. 62 was adopted, the subjective aspects are still used when bringing to liability, which creates a false impression that
a complainant has to prove the director’s intent to
cause losses. The lack of understanding of the
above factors results in difficulty of distributing the
burden of evidence between the complainant and
the defendant. Unreasonable requirements on proving the managers’ motives that are raised by courts
can be avoided only through establishing clear positive rules.
The above problems can be partially solved by
strict regulation of the duties of managerial bodies
(at least, at the level of the business entity’s charter
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Introduction: the article analyzes actual and legal grounds for limitation of civil rights
when making searches in the criminal procedure of the USA as well as the constitutionally
guaranteed personal rights provided for by the Fourth Amendment to the United States Constitution. The research subject are the differences between continental and Anglo-American
models of criminal procedure, the role of the police in apprehension, search and seizure of
objects of criminal origins. The article investigates the role of the Supreme Court in the development of doctrines containing legal grounds to stop, search and arrest individuals suspected of criminal activities in various spheres. The paper shows how important it is to study
and make use of other countries’ experience in combating crime. Purpose: to provide insights
into the peculiarities of applying coercive measures when making searches, the observance of
constitutionally protected civil rights and liberties, and providing balance between legal enforcement and liberty. Methods: the methodological framework of the research is based on a
set of methods of scientific cognition, with dialectical method being the leading one. The study
used general scientific methods (dialectics, analysis and synthesis, abstracting and specifica-
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tion) and specific scientific ones (comparative legal and technical legal). Results: the research results include analysis of legislative regulation, case law development, practice in the
application and interpretation of actual and legal limitations of civil rights when making
searches in the criminal procedure of the USA, and also constitutional guarantees of civil
rights in this country. It is shown that in the course of social development, increase in crime,
appearance of forensic equipment allowing for intrusion into privacy, there has been a
change in the understanding and legislative regulation of the grounds for making searches.
Conclusions: the major part in the clarification of the limits of intrusion into privacy is
played by the US Supreme Court, which in its precedents determines the limits of lawfulness
or unlawfulness for making searches, apprehensions and seizures of objects of criminal
origin. In its operations, the Supreme Court seeks to find a reasonable balance between personal, social and governmental interests, which determines the development of doctrines with
the account of changing social relationships. The paper also states that legislative regulation
has evolved from unlimited searches and arrests allowed at early stages of the state development to precise recommendations and establishing limits meeting constitutional requirements
set by the Fourth Amendment to the US Constitution.
Keywords: apprehension; search and seizure; US criminal procedure; constitutionally protected privacy;
limitation of constitutional rights and liberties; doctrines and standards of the US Supreme Court
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Введение: статья посвящена анализу фактических и правовых оснований ограничения прав граждан при производстве обыска в уголовном судопроизводстве Соединенных
Штатов Америки, а также конституционных гарантий прав личности, предусмотренных Четвертой поправкой к Конституции США. Предмет исследования составили раз291
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личия континентальной и англо-американской моделей уголовного судопроизводства,
роль полицейских органов в задержании, обыске и изъятии предметов, имеющих криминальное происхождение. Исследована роль Верховного суда США в выработке доктрин,
содержащих правовые основания для остановки, обыска и ареста подозреваемых в различных сферах криминальной деятельности. Показано значение изучения и использования
опыта других стран по эффективной борьбе с преступностью. Цель: сформировать
представление об особенностях применения мер принуждения при проведении обыска; о
соблюдении конституционно охраняемых прав и свобод граждан, обеспечении баланса
между законным принуждением и свободой. Методы: совокупность методов научного
познания, основной из которых – диалектический; общенаучные (диалектика, анализ и
синтез, абстрагирование и конкретизация) и частнонаучные методы (сравнительноправовой, технико-юридический). Результаты: предпринят анализ законодательного
регулирования, развития прецедентного права, практики применения и научного толкования фактических и правовых ограничений прав граждан при производстве обыска в
уголовном судопроизводстве США, а также конституционных гарантий прав граждан.
Сформулирован тезис о том, что по мере развития общества, роста преступности, появления технико-криминалистических средств для проникновения в конституционно
охраняемую сферу человека менялось представление и законодательное регулирование
оснований для производства обыска. Выводы: ведущая роль в толковании пределов
вторжения в частную жизнь граждан принадлежит Верховному суду США, который в
своих прецедентах предусматривает границы правомерности или неправомерности задержания, обыска и изъятия предметов, имеющих криминальное происхождение. В своей деятельности Верховный суд США стремится найти разумный баланс между интересами личности, общества и государства, что обусловливает выработку доктрин в
меняющихся общественных отношениях. Правовое регулирование развивалось от разрешения неограниченных обысков и арестов на ранних этапах развития государства до
подробных рекомендаций и установления ограничений в рамках конституционных требований Четвертой поправки к Конституции США.
Ключевые слова: задержание; обыск и изъятие; уголовный процесс США; конституционно охраняемая сфера
частной жизни; ограничение конституционных прав и свобод; доктрины и стандарты Верховного суда США

tutionally protected private life. The emergence of
new rights and freedoms, for example in the field of
information, can cause disagreement or even contradictions between the former content of constitutional norms administering the protection of individual rights and official enforcement in the course
of administration of the law during investigation
and detection of crimes. Thus, legislators and law
enforcement bodies are facing the urgent problem
of reaching a uniform understanding of questions
concerning providing a reasonable compromise between constitutional and criminal norms restricting
rights and freedoms of criminals; realization of
public interests; formation of the best possible
criminal procedure model.
Situations like this can occur in any country.
However, in the present article we tried to analyze
the process of adaptation of criminal procedure law
enforcement practice in the USA as their Constitution and the Amendment to it (The Bill of Rights)
were adopted more than two thousand years ago.
The study of the United States Supreme Court (further referred to as the US Supreme Court) judicial

Introduction
In today’s world, criminal justice is based on
the constitutional guarantees of individual rights. In
all countries constitutional provisions prevail if legal norms are in conflict or there is another neighboring legislation which regulates individual rights,
freedoms and legitimate interests during preliminary investigation. The case in point is a big number of decisions and rulings of the Constitutional
Court of the Russian Federation in our country.
As far as the main function of any Constitution
is to consolidate fundamentals of social relations, it
cannot undergo frequent alterations. Therefore
criminal procedure has been administered for a long
time within the framework of constitutional norms
adapted tens or even hundreds of years ago when
social relations, minimal extent of statutory rights
and freedoms, and level of technological development might have been completely different. Modern development of information technologies in the
society results in new technological opportunities
for law-abiding citizens, criminals, as well as for
law enforcement agencies to penetrate into consti292
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activity allowed us to make a conclusion that the
US Supreme Court has taken a large number of decisions that altered the construction of the content
of the Fourth Amendment to the Constitution of the
United States of America (further referred to as
Amendment IV) under the conditions of public relationship development, advent of new information
technologies, new opportunities for committing
crimes and intrusion into personal privacy by the
officials. The authors studied American legal literature and found out that thousands of pages are devoted to the interpretation of Amendment IV which
itself consists of 53 words. This is how eagerly the
US Supreme Court tried to neutralize public interest
in searches and seizures in the course of investigation of illegal actions as well as the will of individuals to be free from intrusion of the state into their
private lives [12, p. 58; 13].
According to Amendment IV, “the right of
the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized”1.
To deeper investigate the practice of this constitutional norm application it is necessary to refer
to some facts: the period in history when the Constitution of the United States of America (further
referred to as the US Constitution) and Amendment
IV to it were adopted; peculiarities of AngloAmerican criminal procedure system; the organization of police investigation; the role the US Supreme Court plays when interpreting constitutional
norms in particular criminal proceedings and in the
case law development.
In terms of history Amendment IV to the US
Constitution was introduced into The Bill of Rights
to protect individuals from searches and seizures
British authorities made in American colonies irrespective of place, time or property. New American
governments were especially indignant with the use
of general warrants and wrists of assistance during
searches of houses, factories and warehouses for
the good that had been smuggled in order to avoid

excessive custom duties imposed by the British
[14, p. 64]. Searches were also used to get ablebodied young men and force them to serve under
the Royal Navy.
General warrants were issued by a judge or
another state official in order to authorize a search
in any place at any time. A form of the general
warrant was the order of assistance according to
which British officials forced policemen and citizens to assist in making a search. These papers
once being sanctioned were legally valid not only
during the sovereign ruler’s life but also six
months after his death.
In 1761 there was a case when 63 Boston merchants petitioned the Highest Court of Massachusetts to challenge the legality of a particular type of
search warrant. The court of superior jurisdiction
stated that the British Parliament had empowered
Massachusetts colonial judges to issue court orders.
James Otis Jr., advocate general for the colony of
Massachusetts, claimed that this writ was “the most
destructive of English liberty and the fundamental
principles of law, that ever was found in an English
law-book”. Further he noted: “Now one of the most
essential branches of English liberty, is the freedom
of one’s house. A man’s house is his castle; and
while he is quiet, he is as well guarded as a prince
in his castle. This writ of assistance, if it should be
declared legal, would totally annihilate this privilege” [8, p. 58].
In response several colonial states legislative
authorities placed a ban on general warrant issue.
The United States Declaration of Independence
adopted on July 4, 1776 declared that the general
demands are flagrant and oppressive and must not
be applied in practice. After that, both English and
American colonial courts little by little started to
declare search warrants allowing searching all individuals and places invalid or illegal; they also insisted on issuing warrants by local judges only provided that there was a high ground to think that
contraband goods were in the places “the complainant should suspect”2.
Amendment IV reflected the current of time and
was aimed at canceling general warrants and writs

1

2

Annotated Constitution. Fourth Amendment. Available at:
https://www.law.cornell.edu/anncon/html/amdt4toc_user.html
(accessed 10.02.2018).

Frisbie v. Butler, 1 Kirby 213 [Conn. 1787]. Available
at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
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of assistance through prohibition of “unproven”
searches and seizures and through ensuring that
“no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized”. In other words, a
judge should be given evidence that criminal activity objects, illegal items are held in by a particular person in a particular place. In accordance
to this standard a general warrant was considered
unreasonable [11, p. 17].
Constitutional content of Amendment IV can
also be extended to protection of people from “unreasonable” governmental searches and seizures in
four constitutionally protected spheres. This applies
to the protection people from unreasonable arrests
or searches; protection of living quarters adjacent to
the residence and the areas directly surrounding the
house and premises of commercial enterprises
closed for the public; protection of personal letters,
diaries and business papers; protection of property
and belongings including personal things, vehicles,
clothes and firearms.
Specifically, the Constitution of the Russian
Federation includes three articles (art. 22, 23, 25)
concerned with the principle of the inviolability of
the person, private life and home while in the US
Constitution these values are administered in a single article, that is Amendment IV.
Further the question of investigation and exposure of crimes in the USA will be considered.
Searches and seizures of objects and papers result
in a legal procedure and such enforcement actions
as custody or arrest. Investigation includes collecting evidence by the police; in Russia these actions
are considered to be independent investigative actions or operational-investigative measures. According to Amendment IV, the police are entitled to
make searches in houses and seize any evidence of
illegal actions, papers, property, etc. The study of
Amendment IV is supposed to determine the conditions of its application as well as to study legal consequences of inobservance of constitutional norms.
To solve these problems it is necessary to analyze
the following circumstances: whether any search
action held by the police is treated as a search;
whether the government [7] was involved into the
search or arrest; whether the search was lawfully
made; and if a search or seizure appeared to be un-

reasonable, whether rule on exclusion of evidence
is applied. Government in this case means any USA
law enforcement officers acting on behalf of the
state, or by order of the state or with the knowledge
of the state.
What to understand under the term search?
There are a number of reasons why it is important
to answer this question. With the development of
technologies, the US Supreme Court has to determine whether various intrusions or seizures are
constitutional and whether the police are required to
get a warrant issued by the judge in the presence of
probable causes or the police do not need judicial
approval to invade.
The USA Federal Rules of Criminal Procedure
do not give the definition of the term search1. Article 41 (Search and Seizure) determines just several
types of property subjected to seizure; and procedural order of getting a search warrant [9, p. 472].
In Russian legal literature repeated attempts
have been made to research the concept itself and
the reasons for making a search in the US criminal
procedure [3, p. 36]. For example, there are authors
who claim that the concept of search is still undefined in American literature is still undefined. For a
long time American lawyers treated the search as
seeking by the police hidden items that can serve as
evidence in the case [6, p. 76].
Other authors suppose that in order to understand American laws and other legal acts one has
to note not only their records in corresponding
papers but also their interpretations by different
courts, i. e. one must scrutinize a range of judicial
decisions concerning a particular question
[2, p. 12]. Supporting this opinion, to a greater
extent we will rely on the decisions of the US Supreme Court, which determine the main approaches to the subject under study.
The US Supreme Court favors that searches
should be made if there is an appropriate warrant,
but it noted that in particular cases it is reasonable
to give the police a right to make search or seizure
without a warrant. For example, it can happen “in
special situations” in which these actions are used

1

Federal Rules of Criminal Procedure. December. 2017. Available at: http://www.uscourts.gov/sites/default/files/criminalrules-procedure-dec2017_0.pdf (accessed 10.02.2018).
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for protection of the public security but not for collecting evidence of crime. Although these searches
do invade private life, it is insignificant; at the same
time, they protect public security.
It should also be noted that Amendment IV is
aimed at restricting searches and seizures by law
enforcement authorities but does not restrict individuals from discovery and seizure of forbidden
items [9, p. 432].

rated that “the language of the amendment cannot
be extended and expanded to include telephone
wires, reaching to the whole world from the petitioner’s house or office. The intervening wires are
not part of his house or office, any more than are
the highways along which they are stretched.”
Judge Louis Brandeis expressed his disagreement with the decision of the Court and claimed
that Amendment IV should be treated with the account of changing circumstances. He stated that
“the makers of our Constitution ... conferred, as
against the Government, the right to be let alone –
the most comprehensive of rights and the right most
valued by civilized men” and therefore “every unjustifiable intrusion by the Government upon the
privacy of the individual, whatever the means employed, must be deemed a violation of the Fourth
Amendment”2.
In 1942 there was a case Goldman v. United
States, in which the US Supreme Court, taking the
Olmstead’s precedent into account, went on to hold
that inserting the detector on the outside wall of the
neighboring office to eavesdrop conversations did
not violate Amendment IV3.
In 1967 in the case Katz v. United States the
US Supreme Court accepted judge Brandeis’s point
of view and reversed the precedent-setting decision
on Olmstead case. In the Katz case, the US Supreme Court disposed the “intrusion into privacy”
approach and developed the standard called “expectation of privacy” in order to apply Amendment
IV. During the investigation of this case FBI
agents, having no search warrant, attached an electronic listening and recording device to the outside
of the telephone booth from which the calls were
made and wiretapped Katz’s telephone conversations where he transmitted illegal gambling wagers.
The US Supreme Court declared that “the trespass
doctrine was no longer controlling” and claimed
that Amendment IV “protects people rather than
places”. What a person knowingly exposes to the
public, even in his own home or office, is not a
subject of Fourth Amendment protection. But what
he seeks to preserve as private, even in an area
accessible to the public, may be constitutionally

The Content of the Concept Search
and the “Expectation of Privacy” Doctrine
When determining constitutionality of making
a search in the case Boyd v. United States, the US
Supreme Court derived the rule of property right
protection or in other words trespassory approach.
This doctrine was designed to protect a house, papers and belongings of people from physical intrusion or infringement of their inviolability. In this
case property intrusion is interpreted as physical
intrusion into a house or physical searching of people and their papers or belongings. Therefore individuals, houses, papers and belongings get constitutionally protected.
Judge Hugo Black expressed how property
right protection should be approached to when he
claimed that “the Fourth Amendment was aimed
directly at the abhorred practice of breaking in, ransacking and searching homes and other buildings
and seizing people’s personal belongings without
warrants issued by magistrates”1.
In the famous case of 1928 Olmstead v. United
States, the US Supreme Court reviewed the boundaries of the property right. Olmstead was convicted
of conspiracy to smuggle, own and sell alcoholic
drinks. The major evidence the trial appealed to
was obtained by the unauthorized wiretapping
Olmstead and his partners’ office and home phones.
In this case, the US Supreme Court rejected
Olmstead’s claim, by five votes to four, that about
800 pages of short-hand notes obtained by wiretapping were violation of his rights under Amendment
IV. Most judges made their decisions relying on
two facts. Firstly, federal agents were just wiretapping conversations transmitted over the wires without any intention to find and seize a physical object.
Secondly, taps were inserted along ordinary telephone wires outside the house and excluded physical intrusion into it. The US Supreme Court elabo-

2

Olmstead v. United States, 277 U. S. 438, 465, 478. 1928.
Available at: https://supreme.justia.com/cases/federal/us/277/
438/case.html (accessed 10.02.2018).
3
Goldman v. United States, (1942). Available at: http://caselaw.findlaw.com/us-supreme-court/316/129.html
(accessed
10.02.2018).

1

Katz v. United States, 389 U.S. 347, 367. 1967. Available at:
https://supreme.justia.com/cases/federal/us/389/347/case.html
(accessed 10.02.2018).
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protected. In this case, as it was found, the government violated the privacy of the telephone booth
which Katz had relied upon. The fact that the government did not seize the material object or penetrate the wall of the boot could not exclude the
search provided by Amendment IV1.
Judge John Marshall Harlan had his own special opinion about the case, which the US Supreme
Court relied upon, and set forth a two-part test for
determining whether government conduct constituted a search. According to Judge Harlan:
subjective aspect: the individual has a subjective expectation of privacy;
objective aspect: the individual’s expectation
of privacy is “one that society is prepared to recognize as reasonable”.
To illustrate this test Judge Harlan noted that
people hope that their private lives at home would
be kept inviolable while they do not expect privacy
when their public words or actions are concerned.
The analysis of the reasons for the change of
precedent-setting decision and application of
Amendment IV requires considering Katz case in
detail. In February 1965, the petitioner made calls
from three located near the bank public telephone
booths at certain time almost every day. But each
time he used a different booth. In the period from
19 to 25 February 1965 FBI agents attached microphones on tops of the two booths the petitioner
normally used. The other telephone was switched
off by the telephone company. The microphones
were attached to the external side of the booths by
the scotch tape. So there was no physical intrusion
into the booths. The microphones got activated only
when Katz was in the booth. The wires coming
from the microphones were attached to a recording
device mounted on one of the booths. Thus, FBI
obtained the evidence of the fact that the petitioner
had made several telephone calls2.
When trying the case, the US Supreme Court
had to decide whether FBI agents had violated

Amendment IV despite the fact that physical intrusion into the booth had not taken place. Defending
their position, the parties paid special attention to
the design of the booth which the petitioner made
his calls from. The petitioner claimed that the booth
was “constitutionally protected territory” while the
government stated the opposite.
In the final decision, the US Supreme Court
sided with the petitioner Katz, declared wiretapping
of the telephone conversations by FBI illegal, and
explained that the requirement of an exemption required compliance with the procedure of getting a
preliminary permit from the judge or magistrate.
The same requirements must be observed in case
the search is made not in the house but in the office,
hotel suite, or telephone booth. Wherever a person
is he must be sure that he will not be subject to unreasonable search or seizure.
Apart from the major question about getting a
legal permit to wiretap telephone conversations
(these actions can be treated as a search) in Katz
case the aspects of the use of information obtained
from so called false friends, agents or informants

1

fidential and will get into police [9, pp. 84–88].
In the case Hoffa v. United States, Edward
Partin, a Labor Union official and a government
inspector, visited the hotel room of the National

were concerned [7, p. 41].
Thus, in Katz case it was established that that
the government had used electronic equipment to
control a conversation without agreement of its participants. The US Supreme Court held that Katz had
had subjective and reasonable expectation of privacy in relation to his telephone conversations content
and supposed that legal search, according to
Amendment IV, could be made only having the
warrant issued on probable cause.
Concerning the conversations with the so
called false friends when the suspect does not know
that he is talking to an undercover police agent or
informant, or the situation when informant can record or transmit the conversation to a remote recording device, the US Supreme Court developed another approach: in both cases the suspect does not
have reasonable expectation of privacy. The suspect wrongly supposes that the conversation is con-

Katz v. United States, 389 U. S. 347, 351. 1967. Available
at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
2
Katz v. United States, 389 U. S. 347 (1967), Stewart, J.
Available at: http://caselaw.findlaw.com/us-supreme-court/
(accessed 10.02.2018).
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President Jimmy Hoffa, who was prosecuted for
corruption related to trade unions and was in the
status of the defendant. Partin had eavesdropped the
conversations, in which Hoffa spoke about jury
tampering. Partin later testified that he was the
prime witness of the government in the prosecution
of Hoffa for the jury tampering. The US Supreme
Court held that although the hotel suit was a “constitutionally protected area”, Hoffa was not relying
on the security of his hotel suite. Instead, Hoffa relied on his misplaced confidence that Partin would
not reveal the content of the conversation about
jury tampering. The US Supreme Court noted that
“nothing in the Fourth Amendment protects a
wrongdoer’s misplaced belief that a person to
whom he voluntarily confides his wrongdoing will
not reveal it”1.
The same conclusion was drawn by the US
Supreme Court in the case Lewis v. United States.
Lewis twice invited agent Cass to his home to sell
him marijuana. The US Supreme Court held that
“when the home is converted into a commercial
center to which outsiders are invited for purposes
of transacting unlawful business, that business is
entitled to no greater sanctity than if it were carried on in a store, a garage, a car, or on the street”.
During his visits Cass did not “see, hear, or take
anything that was not contemplated, and in fact
intended, by petitioner as a necessary part of his
illegal business”2.
So, is there any difference between informants
equipped and those non-equipped with recording
electronic devices? Does this fact matter concerning the legitimacy of applying Amendment IV? In
the case United States v. White the informant had
an electronic equipment to transmit the conversations to government agents. The US Supreme Court
held that “if the conduct and revelations of an agent
operating without electronic equipment do not invade the defendant's constitutionally justifiable expectations of privacy, neither does a simultaneous
recording of the same conversations made by the

agent or by others from transmissions received
from the agent to whom the defendant is talking
and whose trustworthiness the defendant necessarily risks”3.
Finally, the US Supreme Court held that when
talking to other people there is always risk that a
person one is talking to might prove to be a government agent of informant. That is why there is no
constitutionally protected expectation that a person,
who you are conversing with, will not then or later
reveal the conversation to the police or record it
using electronic eavesdropper.
However, not all the US Supreme Court judges
agreed with final decisions and the approach developed. Thus, Judge Harlan, for instance, in his special opinion concerning the case USA v. White
claimed that the decision taken by the US Supreme
Court compromises trust and security and encroach
on people’s rights to talk freely4.
Summarizing the discussion on the meaning of
“expectation of privacy”, which has had a number
of the US Supreme Court precedents, one can represent this term as the following legal structure (see
chart 1).
Chart 1
Legal Content of the Doctrine
“Expectation of Privacy”
Expectation
of privacy
is justified

=

Expectation
of privacy is
not justified

=

+

+

Expectation of privacy
is shown.
Society tends to accept this
expectation as reasonable.
If people consciously reveal to the public (even in
their own house or office)
the facts that they wish to
keep private even in a publically available place, it
may be protected by the
Constitution.
The information is passed
to the third party (suggestion about risk).

1

Hoffa v. United States, 385 U. S. 293, 302–303.1996. Available at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
2
Lewis v. United States, 385 U.S. 206, 210–211. 1966. Available at: http://caselaw.findlaw.com/us-supreme-court/ (accessed 10.02.2018).

3

United States v. White, 401 U. S. 745, 751. 1971. Available
at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
4
Article 401 U.S.C. at 787. Available at: http://caselaw.
findlaw.com/us-supreme-court/ (accessed 10.02.2018).
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Keeping studying the concepts of search and
seizure in criminal procedure in the USA, let us
consider the plain view doctrine along with the requirements specifying the belongings that are in
plain view; we will also provide an analysis of the
link with the criterion of “expectation of privacy”
in houses and surrounding areas.
The “plain view” doctrine is an exception to
Amendment IV requirements as it allows the police
to seize an object without a search warrant in the
following two cases:
1. Legal presence of a policeman in duty status in a particular place.
2. A policeman has probable causes to think
that the object being seized is somehow the result
of criminal activity. Probable cause must be obvious when just looking at the object.
From the above it follows that if a policeman
sees an object connected with a crime or an object
connected with illegal activity, those could be
seized without a warrant. The “plain view” doctrine
proceeds on the basis that if an individual leave an
object in view, by doing so this individual loses the
right to expectation of privacy. For example, the
police can legally stop a driver for violation of traffic rules and seize drugs or opened bottle of some
alcohol drink found at the rear seat, i. e. in plain
view. Making a search with the regard to a drugdealing case in a house might discover prohibited
by law pornography objects and seize these.
The latter example can be represented by the
case Arizona v. Hicks. In response to a shot the police entered the apartment having no warrant. The
policemen saw a brand new stereo system. One of
the policemen moved it, read serial numbers and
called the police to be told that this stereo system
had been stolen. The US Supreme Court agreed
with Hicks that this situation was not a search under
the “plain view” doctrine. Even though the policemen had probable causes to enter the apartment,
they could not see it clearly that the system had
been stolen until one of them had to move the
equipment to obtain the numbers and had to call
headquarters to ensure that the stereo had been taken in an armed robbery1.

The US Supreme Court also admitted the
“plain feel” doctrine, when a policeman patting
down the suspect’s clothes made a conclusion that
in the pocket under the lining he had discovered
drugs. Other courts developed the “plain smell”
doctrine, when a policeman smells drugs or alcohol
in a vehicle. In 2008 the Court of Appeals of Virginia noted that an individual did not tend to keep
his own smell secret. A person cannot help emitting a particular smell (especially associated with
illegal drugs) and expect reasonably that those in
contact with him, including police officers, not to
pick up the smell. So the judges accepted the
common opinion that an individual cannot claim
“reasonable expectation of privacy” from legally
being present there policemen or agents having
“sensitive nostrils”2.
The courts also accepted the “plain hearing”
doctrine for the cases when people do not have
“reasonable expectation of privacy” but their conversations could be heard by law enforcement officials3.
Another aspect of the given research is making
searches and seizures in open fields and the land
immediately surrounding the house or dwelling
(curtilage), in the places where the police relies on
“the in plain view” doctrine. Let us find out whether the police use additional technologies in order to
enhance the ability to observe, run ordinary checks
or make seizures.
The US Supreme Court divided the house and
the land around it into three separate categories,
each having different rate of constitutionally protected expectation of privacy, and introduced the
following concepts.
Open fields. These are places relatively far
from the house where the police can enter without a
probable cause or warrant.
Dwelling. A house which is constitutionally
protected by Amendment IV and to enter it the police has to have a search warrant issued on probable
cause.

2

Bunch v. Commonwealth, 658 S. E. 2d 724 [Va. Ct. App.
2008. Available at: http://caselaw.findlaw.com/us-supremecourt/ (accessed 10.02.2018).
3
United States v. Ceballos, 385 F. 3d 1120. 7th Cir. 2004.
Available at: http://caselaw.findlaw.com/us-supreme-court/
(accessed 10.02.2018).

1

Arizona v. Hicks, 480 U. S. 321. 1987. Available at: http://
caselaw.findlaw.com/us-supreme-court/ (accessed 10.02.2018).
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Curtilage. The land immediately surrounding
the house is considered the part of it. When observed from the air this land does not have reasonable expectation of privacy. In Russian reality, so
can be called a cottage yard or fence in the territory
of a country house. In other words, this is the area
around the house (unlike the land for vegetables or
the fruit garden).
There are other categories of objects that do
not have expectation of privacy according to
Amendment IV.
Public property. These are places and indoor
spaces generally open to the public and the police
do not need a warrant to seizure.
Commercial property. Police can enter stores
or enterprises and seize publically available items
without a warrant. To enter rooms available only
for personnel the warrant is required.
Abandoned property. The property that was
deliberately left is not entitled to the right of expectation of privacy and can be seized by the police
without any warrant.
There is a separate but common case that does
not fall within the scope of expectation of privacy
according to Amendment IV. It is the “open fields”
doctrine. In the case Oliver v. United States, the
Kentucky State Police were checking the report that
marijuana was being raised by Thornton and Oliver
on the Oliver’s farm. The police drove past his
house to a locked gate with a “No Trespassing”
sign and then along the fence and found amarijuana
field over a mile from the petitioner’s house.
During the investigation, it was found that
there were “No Trespassing” signs on the footpath, the field was surrounded by woods, fences
and some bank and was not visible from any side.
The US Supreme Court held that Amendment IV
does not protect “persons, houses, places and
property” extended to the open fields from unreasonable searches or seizures. Generally, privacy
right doctrine cannot be applied to the open fields
and actions of the Kentucky State Police, when
they entered the territory and seized marijuana,
were found legal.
The US Supreme Court explained that there
were strong reasons for open fields not to be protected by Amendment IV and cannot claim the right
of expectation of privacy1.
1

The first reason is the purpose. Amendment
IV aims at the protection of “private” activities, so
there is no necessity to protect the activities that
take place on open fields such as cultivation of
crops.
The second reason is accessibility. Primarily,
unlike dwellings or offices, open fields are publically accessible and are easily controlled by aircrafts.
The US Supreme Court held that Oliver was
not entitled to privacy on the open field despite all
the efforts he had undertaken to keep marijuana
including “No Trespassing” signs.
Unlike open fields, curtilage is a place for “intimate activity” associated with the “sanctity of a
man’s home and the privacies of life” and so is
considered a part of the dwelling itself. The US Supreme Court noted that persons used their wells,
drives and backyards for barbecuing, socializing,
outdoor and other recreation activities which are
covered by the “use of home” concept.
Thus, the question arises: how can a police officer draw a distinction between curtilage and open
fields? When dealing with the case United States v.
Dunn, the US Supreme Court enlisted the factors to
be taken into account when differentiating between
these concepts2.
1. Distance – whether the territory is remote or
close to the house.
2. Enclosure – whether the territory immediately surrounds the house.
3. Function – whether the territory is used for
household activities.
4. Protection – whether any efforts are made to
prevent the territory from surveillance.
On the account of the above listings the major
question arises: how close is this territory to the
house? Should it be protected by Amendment IV?
One federal judge was really precise when
describing the difference between curtilage and
open fields; he defined it as “an imaginary boundary line between privacy and accessibility to the
public”3.

2

Dunn v. United States, 480 U. S. 294. 1987. Available
at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
3
United States v. Redmon, 138 F. 3d 1109, 1112. 7th Cir.
1998. Available at: http://caselaw.findlaw.com/us-supremecourt/ (accessed 10.02.2018).

Oliver v. United States, 466 U. S. 170. 1984.
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In the case United States v. Dunn, the US Supreme Court considered a barn a part of open fields
bat not that of curtilage. The police officer who discovered a laboratory making drugs did not need a
warrant to make a search in the barn. The barn was
located behind the surrounding the house fence in
50 yards from the fence and 60 yards from the
house itself. Dunn, however, did not take any precautions to protect its inside from observing. Air
photos and chemical smells from the barn indicated
that it was not used for any intimate activity done in
the house.
Several supreme courts of different states,
among which are Mississippi, Montana, New York,
Tennessee, Vermont and Washington adjusted their
Constitutions in order to protect open fields in case
fencing and signs testify the person’s right to “expectation of privacy”. These courts explained that
the main question was whether a person possessed
the reasonable right to expectation of privacy, in
other words, if the land was remote or rarely used
for “private activity”.
Curtilage and aerial observation. According
to the general rule curtilage is considered the part of
the house and has reasonable “expectation of privacy”. The rule states that to search the house and
curtilage the warrant is required. However, one has
to make sure that curtilage does not get the same
level of protection as the house itself. In the two
cases considered further the US Supreme Court
held that unreasonable aerial observation over the
territory did not violate “individuals’ expectation of
privacy” [15, pp. 217–219].
In the case California v. Ciraolo, the police received a tip that Dante Carlo Ciraolo was growing
marijuana plants in his backyard, shielded from
view by two fences which prevented the police
from checking this information. So they chose another way to check whether any criminal activity
took place. Two police officers dealing with illegal
drug trafficking flew over by a private plane found
marijuana plants and took aerial photographs of
them at an altitude of 1,000 feet which is designated airspace. The photos confirmed that there were
marijuana plants growing in the backyard. This
gave a probable cause for a warrant to be issued,
the search was made and marijuana plants were
seized. Ciraolo claimed that the police had violated
his reasonable expectation of privacy.

The US Supreme Court held that in “an age
where private and commercial flight in the public
airways is routine” it was unreasonable for Ciraolo
to expect that his marijuana plants were constitutionally protected from being observed with the
naked eye from an altitude of 1,000 feet. Ciraolo
did not have reasonable expectation of privacy and
the police did not have to obtain a warrant to aerial
observation1.
The US Supreme Court decision on Ciraolo
case was based on the precedent of the case Florida
v. Riley. The police could not check the information received from an informant that Michael
Riley was growing marijuana in the greenhouses
located 20 feet behind his mobile home. The greenhouse was covered by corrugated roofing panels,
some translucent and some opaque. The police officer circled twice over Riley’s property in a helicopter at the height of 400 feet and through the
openings in the roof and open sides of the greenhouse and managed to see and identify marijuana
plants growing inside. Obviously, the officer obtained the search warrant which was made in the
greenhouse and marijuana was seized. The US Supreme Court highlighted that the helicopter was
flying at navigable airspace and rejected the petitioner’s claim who had expected his greenhouse to
be immune from aerial observation2.
The case Dow Chemical Company v. United
States is the third case connected with aerial observation. Although it refers to a chemical company,
the case is of great importance for the discussion of
the application of visual surveillance method
strengthening technologies. In the Dow case, the
Environmental Protection Agency (EPA) employed
a commercial aerial photographer for an on-site
inspection of the plant. The US Supreme Court held
that “human vision is enhanced somewhat, at least
to the degree here, does not give rise to constitutional problems”. In other words the camera just
clarified the things that were visible with the naked
eye. The US Supreme Court also noted that Dow
plant was located between open fields and curtilage

1

California v. Ciraolo, 476 U. S. 207, 215 [1986].
at: http://caselaw.findlaw.com/us-supreme-court/
10.02.2018).
2
Florida v. Riley, 488 U. S. 445, 452 [1989].
at: http://caselaw.findlaw.com/us-supreme-court/
10.02.2018).
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and so unlike the house it could not claim the expectation of privacy1.
Thus, the US Supreme Court drew a distinction between curtilage and open field territory establishing different legal regimes for these territories. Curtilage is considered the part of the house
and so protected by the Constitution. Nevertheless,
when observing curtilage from the air the warrant is
not required.

The example of how technology was used to
strengthen the surveillance over the object can be
the case Texas v. Brown. In this case the US Supreme Court decided that the use of the flashlight to
shine a dark section of the car could not be considered a search according to Amendment IV3.
In another example, the US Supreme Court
supported the use of an electronic device set up in
the container with ether used for drugs production
to watch the suspect’s car. The Court decided that
the defendant’s movement along public roads was
also being monitored by aerial observation and that
the device in the container had revealed no information inaccessible for either public or police. The
US Supreme Court noted that “nothing in the
Fourth Amendment prohibited the police from
augmenting their sensory faculties with such enhancement as science and technology afforded
them in this case”4.
On the other hand, the US Supreme Court
drew a clear distinction between tracking in a public place using an electronic device and setting up
a container in the house. The task was to decide
whether leaving the container inside the house
could be considered the place of illegal production
of drugs and under these circumstances whether
the police could obtain the search warrant. The
Court held that the government could not enter the
house without a warrant just to make sure that the
container with ether was inside; it is similar to the
situation when the government secretly “employs
an electronic device to obtain information that
could not obtained just observing the house from
outside” 5.
In 2001 in the case Kyllo v. United States, the
US Supreme Court had to decide whether the use
of a military device to measure infrared radiation
escaping the house is a search. Scanning from
the device along with other information provided

Modern Technologies
and Constitutional Dwelling Protection
According to the general rule, search and seizure warrants are necessary to enter a house possessing the highest expectation of privacy. In the
case Kyllo v. United States, the US Supreme Court
encountered the problem whether the police could
use a thermal-imaging device to determine the
amount of heat escaping the house. This method
indicates that high-intensity lamps are typically
used for indoor marijuana growth2.
As it was mentioned above, the US Supreme
Court upheld the decisions about legitimacy of the
use of recording devices, aerial observations and
photography technologies in order to strengthen surveillance. In the decades to come, more powerful
technological methods are likely to be used in the
course of criminal investigation. The US Supreme
Court adopted two general rules concerning the use
of technologies by the police [4, pp. 298–304].
In plain view. The technology strengthening
the method of visual surveillance over the territory
or object situated in plain view (open fields, curtilage) does not require a search warrant.
Dwellings. A dwelling being a physical structure has high expectation of privacy. The technology cannot be used without a warrant issued on
probable cause in order to observe the inside of
the house and reveal criminal activity which cannot be revealed without physical entrance into the
house.

3

Texas v. Brown, 460 U. S. 730 [1983]. Available at: http://
caselaw.findlaw.com/us-supreme-court/ (accessed 10.02.2018).
4
United States v. Knotts, 460 U. S. 276 [1983] (rule 1). Available at: http://caselaw.findlaw.com/us-supreme-court/ (accessed 10.02.2018).
5
468 U. S. 70S [1984] (rule 2). Available at: http://caselaw.
findlaw.com/us-supreme-court/ (accessed 10.02.2018).

1

Dow Chemical Company v. United States, 476 U. S. 227,
238-239 [1986]. Available at: http://caselaw.findlaw.com/ussupreme-court/ (accessed 10.02.2018).
2
Kyllo v. United States, 533 U. S. 27 (2001). Available
at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
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probable cause for the search warrant to be issued.
During the search over 100 marijuana plants were
seized1.
In this case the main question the US Supreme
Court was facing was whether the use of thermalimaging device to scan a private home from outside
in order to determine the amount of heat inside is in
accordance with Amendment IV.
The investigation of the circumstances showed
that in 1991 agent William Elliott of the United
States Department of the Interior suspected that
marijuana was being grown in the home belonging
to Danny Kyllo. Growing marijuana indoors usually requires high intensity lamps. In order to determine the amount of escaping from Kyllo’s house
heat, agent Elliot and agent Dan Haas used an
Agema Thermovision 210 thermal imager to scan
the house. It happened at 3:20 January, 16, 1992.
Thermal imagers detect infrared radiation, which is
emitted by practically all objects, but is not visible
to the naked eye. The monitor converts radiation
into images based on relative warmth-black (the
hotter the object, the brighter it is on the screen). So
a thermal imaging device works as a video camera
showing hot images.
Scanning of the house took just a few minutes
and was performed from the passenger seat of agent
Elliott’s car parked across the street from the front
of the house .The scanning showed that the roof
over the garage and a side wall of Kyllo’s home
were relatively hot compared to the rest of the
home and substantially warmer than neighboring
homes. Thus, agent Elliot came to a conclusion that
Kyllo used high intensity lamps to grow marijuana
in his house. Based on the information from the
informants, utility bills, and the thermal imaging, a
federal judge issued a warrant authorizing a search
of Kyllo’s home, and the agents found more than
100 marijuana plants. Kyllo tried to prove but with
no success that the evidence obtained by the thermal imaging was received illegally.
Eventually, the US Supreme Court held that
Amendment IV drew “a firm line at the entrance to
the house”. That line must be not only firm but also

bright, which requires clear specification of the
methods of penetration into the house. The video
from thermal imaging did not compromise the
homeowner’s privacy, but it is essential to understand the original meaning of Amendment IV for
privacy protection. Where the Government uses a
device that is not in general public use to explore
details of the home that would previously have
been unknowable without physical intrusion, technical scanning is a “search” and is presumptively
unreasonable without a warrant [10, pp. 69–119].
GPS-monitoring of Vehicles
In 2012 in the case United States v. Jones, the
US Supreme Court examined the question whether
it was constitutional to install and use a GlobalPositioning-System (GPS) tracking device on
Jones’s vehicle without a warrant in order to track
the vehicle movements along city streets. The Government tracked the vehicle’s movements for
28 days which caused Jones to claim that his reasonable expectation of privacy was violated2.
Judge Scalia in the decision argued that the installation of GPS devices on the Jones’s car to obtain information was a “search”. He also concluded
that the government had “improperly physically
invaded a constitutionally protected area by attaching GPS to Jones’s vehicle”. Getting back to the
issue of confidentiality in the Katz case decision, it
was noted that “mere visual surveillance does not
constitute a search” regardless of surveillance duration or gravity of the offence.
Judge Alito, with whom other three judges
agreed, expressed their special opinion that “longer term GPS monitoring in investigations of most
offenses impinges on expectations of privacy”.
In drug-related crimes, “society’s expectation has
been that law enforcement agents could not secretly monitor and catalogue every single movement
of an individual’s car for a very long period”.
He also mentioned that there could be serious
crimes requiring long-term surveillance. Judge
Alito specified that if the police “followed the
same car for a much longer period using unmarked

1

Kyllo v. United States, 533 U.S. 27 (2001), Scalia, J. Available at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).

2

United States v. Jones. 2012. Available at: http://caselaw.
findlaw.com/us-supreme-court/ (accessed 10.02.2018).
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cars and aerial observation”, this tracking would
not constitute a search, according to Amendment IV.

In these cases, the police do not have to obtain a
seizure warrant. As abandoned property generally
does not have any signs of being abandoned, judges
rely on the totality of the circumstances and take
into account its location, type and estimated cost.
For example, an old rundown suitcase found in the
trash container is sure to have been thrown away.
However, if it is a new expensive leather briefcase,
that has been reported stolen, another conclusion
has to be drawn.
In most cases the question whether the property is abandoned or not is simple. In the case Hester
v. United States escaping from the Government
agents Hester dropped a jug and two bottles. Later,
the agent also found a bottle. All the three vessels
contained illicitly distilled whisky in them. The US
Supreme Court held that the vessels had been
thrown out and Hester lost the right to personal privacy provided by Amendment IV1.
In the case Abel v. United States some articles
were found in the hotel room’s wastepaper basket,
where petitioner had put them while packing his
belongings and preparing to leave. The US Supreme Court held that “there could be nothing unlawful in the Government’s appropriation of such
abandoned property”2.
In another case California v. Greenwood, the
US Supreme Court had to decide whether the petitioners had expectation of privacy in the sealed
plastic garbage bags which according to the municipal regulations had to be left on the curb in front of
the house. The police received the information that
Greenwood might be engaged in drug trafficking
and asked a regular trash collector to take Greenwood’s garbage bags and hand these to the police.
Items in the bags indicated the use of drugs and the
police used that information to obtain a warrant
to search Greenwood’s home during which drugs
were discovered and seized. Greenwood filed
a petition for exclusion of evidence as he kept

Searches in Public Places
and Private Industries
The police have the right to seize the objects
found in plain view in public places, parks or
streets. Public places also include private industries accessible to the public. A search warrant is
required so that police could search the places
which are closed for the public (e.g. workplaces or
offices accessible only to staff). In the case Maryland v. Macon a country detective, who was not in
uniform, entered a bookstore and purchased a pornography magazine. Later he came back and arrested the clerk for distributing obscene materials.
The US Supreme Court held that the officer’s action in entering the bookstore and examining the
wares that were intentionally exposed to all who
frequented the place of business did not infringe a
legitimate expectation of privacy, and hence did
not constitute a search within the meaning of the
Fourth Amendment.
Chart 2
Legal Content and Meaning of the Concept
“Expectation of Privacy”, Police Searches
in accordance with Amendment IV
Expectation of privacy
under Amendment IV
1. Electronic wiretapping
of telephone conversations.
2. Opening of the luggage.

3. Home invasion.
4. Opening and reading
diaries

Expectation of privacy
not protected
by Amendment IV
1. Eavesdropping
of conversations.
2. Invasion into land used
for growing fruit and vegetables.
3. Aerial observation
of the yard and curtilage.
4. Exploring garbage
containers.

Abandoned Property
1

Hester v. United States, 265 U. S. 57, 58 [1924].
at: http://caselaw.findlaw.com/us-supreme-court/
10.02.2018).
2
Abel v. United States, 362 U. S. 217, 241 [I960].
at: http://caselaw.findlaw.com/us-supreme-court/
10.02.2018).

Abandoned property is the property whose true
owner is likely intended to leave it. That is why the
owner does not have expectations of privacy and
this property is not protected by Amendment IV.
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expectation of privacy in his garbage bags. He
claimed that his privacy expectation was in the fact
that the garbage was taken by the collector and
mixed with other garbage and brought to a garbage
dump. Greenwood could not expect his garbage to
be given to the police for examination.
Garbage can often reveal the most intimate aspects of people’s lives and most individuals do not
expect the content of their garbage bags to be
checked by the police. On the other hand, left on
the curb garbage is likely to have been thrown out
and so can be examined by anyone.

Court emphasized that the police should be free
about conducting the investigation by briefly surveying individuals about presumptive criminal activity. In the case United States v. Mendenhall the
US Supreme Court claimed that “characterizing
every street encounter between a citizen and the
police as a “seizure” would impose wholly unrealistic restrictions upon a wide variety of legitimate
law enforcement practices”1.
In order to distinguish between “seizure” and
“meeting” courts must consider the whole totality
of the circumstances as sometimes the difference is
not quite clear. The following example shows the
difficulty of drawing a distinction between the
above categories. In Mendenhall case two DEA
agents approached Sylvia Mendenhall in the Detroit
Metropolitan Airport. They introduced themselves
as federal agents, and asked to see her identification
and airline ticket. The ticket was issued in the name
“Annette Ford”. The agents noticed that Mendenhall “became quite shaken, extremely nervous” and
could hardly speak. They returned her the driving
license and the ticket and asked her to accompany
them to the office fifty feet from where they were
standing, which she did. In the office she consented
to a search during which two packages of heroin
were discovered and seized.
The US Supreme Court held that according to
Amendment IV this was not an arrest and the police
officers did not have to provide any probable causes (which would be necessary if they had to arrest
her) or reasonable suspicions (which would be necessary to stop and search her) to justify their approach to Mendenhall. The suspect was not seized
since the agents approached her and just asked to
see her ticket and identification and asked her some
questions. In this case the routine contact between a
person and police cannot be lawfully considered to
be an arrest.
The examples of circumstances identifying
seizure could be: a bigger number of officers,
showing a gun by an officer, some physical restraints and using the language or voice tone indicating coercion. The fact that Mendenhall was given
her documents back before being asked to proceed to

The Ground for Stop
and Apprehension of a Person
Legislators developing the US Constitution
took care of protecting people, houses, papers and
property from unreasonable searches and seizures.
Amendment IV comes into effect when a law enforcement officer seizes a person and restricts his
freedom of movement. The US Constitution aims at
encouraging freedom of person and restricts this
freedom only to the extent that is necessary for the
protection of security and society. Legal content of
Amendment IV is as follows: the more is interference with private freedom, the more grounds the
police should provide to stop a person. There has
to be a probable cause for seizure of a person, who
afterwards could be taken into custody, as well as
for making a search related with the arrest if arms
or other prohibited articles were discovered. On
the contrary, a short stop of a person in order to
clarify the circumstances of an incident may be
based on a less demanding standard of reasonable
suspicions and for the purpose of security only
provides the outwear inspection to find if the person is carrying arms.
The US Supreme Court recognized the third
category of relations between the police and a citizen, which is legally called “encounters”. These
involve nonforcible or willful contacts between citizens and police which are not administered by
Amendment IV. The Court noted that not all outdoor contacts between citizens and the police can
be considered a probable cause for seizure. There
are a lot of occasional interactions occurring in
streets, parks or restaurants that do not restrict person’s freedom of movement. The US Supreme

1

Available at: http://caselaw.findlaw.com/us-supreme-court/
(accessed 10.02.2018)
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the office is the key argument in the US Supreme
Court’s analysis of the situation.
From the analysis of this situation it follows
that the police must differentiate between seizure
and contacts for clarification of circumstances.
It should be noted that the agents did not have
weighty arguments to explain why they stopped
Mendenhall. If the US Supreme Court had held that
actions of the police were classified as seizure, it
would have meant that she was seized illegally. The
drugs in her case would have been illegally obtained evidence as in such cases the Fruit of the
poisonous tree doctrine is applied1.
The acceptance of the fact that not every contact between a policeman and a citizen is an arrest
goes in agreement with the recommendation of The
American Law Institute concerning Model Code of
Pre-Arraignment Procedure whose section 110.1
implies that a law enforcement officer can clarify a
person the right to willfully answer questions, appear in a police station, to fulfill other reasonable
requirements. Such interview must not be considered as a coercive action or coercion solely only
because the questions are asked by a law enforcement officer.
In accordance with Amendment IV two types
of arrests should be identified: a physical seizure
and a show of authority seizure. In the case of the
latter police officers apprehend individuals by
demonstrating formal power without applying any
physical force. Apparently, arrest and seizure require either probable cause or reasonable suspicion.
Let us consider the concepts of physical seizure and
show of authority seizures.
Physical seizure. It is when a law enforcement
officer intentionally seizes a suspect using physical
power in order to prevent the person from leaving.
Show of authority seizures. Law enforcement
officers show their powers demonstrating their
weapons, require a person to stop, prevent a suspect
from moving or behave in the way that would make
a person aware of inability to leave or somehow

interrupt this contact. The suspect has to obey these
manifestations of power.
As it was mentioned above, the difference between “seizure” and “meeting” is not always clear.
To understand this difference, one has to consider
the cases in which the US Supreme Court held that
Amendment IV was inapplicable. Some of these are
described below.
Factory sweeps. Immigration and Naturalization Service officers equipped with radio sets entered a factory, blocked the entrance and questioned
the workers about their legal status. The sweep lasted from one to two hours. The US Supreme Court
claimed that the workers were free to walk around
the factory and that their freedom was only restricted by labor routine, not federal agent 2.
Bus sweeps. Two officers from Sheriff’s Department, one of whom was armed got on an overcrowded interstate bus. During one of the scheduled
stops they approached Bostick sitting at the back of
the bus. Having asked him several questions, they
requested to search his luggage. They did not
threaten or demonstrated him their weapons. Bostick agreed to have his luggage checked which led
to the drugs discovery in it. The US Supreme Court
held that in the light of evidence presented any reasonable (innocent) person could refuse the permission to search his luggage or try to terminate this
contact as it was not a search3.
Vehicle surveillance. Four officers were in
their patrol car and saw a man who got out of a car
and approached Michael Chesternut. Having noticed the police car Chesternut began to run. The
officers followed him in their patrol car and approached him close enough to see that he threw
some four packets onto the pavement which, as it
was found out later, contained cocaine. While it
was happening, the policemen did not activate a
siren or flashes or demonstrated weapons or stopped

2

Immigration and Naturalization Service v. Delgado, 466 U. S.
210 [1984]. Available at: http://caselaw.findlaw.com/ussupreme-court/ (accessed 10.02.2018).
3
Florida v. Bostick, 501 U.S. 429 [1991]). See also United
States v. Drayton, 536 U.S. 194 (2002). Available at: http://
caselaw.findlaw.com/us-supreme-court/ (accessed 10.02.2018).

1

United States v. Mendenhall, 446 U. S. 544, 553 [1980].
Available at: http://caselaw.findlaw.com/us-supreme-court/
(accessed 10.02.2018).
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Chesternut in his movements. The US Supreme
Court held that “in view of all of the circumstances surrounding the incident, a reasonable person
would have believed that he was not free to
leave” 1.
In the next case to be considered, that is California v. Hodari, there was introduced a legal test of
applicability of Amendment IV indicating the application use of physical force2.
The study of the above case materials stated
that in April, 1988 late at night police officers Brian
McColgin and Jerry Pertoso were on patrol in a
highly-criminal area of Oakland, California. The
policemen were wearing casual clothes but having
jackets with “Police” embossed on both front and
back. Turning round the corner, they saw a bunch
of youngsters huddled around a small red car
parked at the curb. When the boys saw the approaching police car the panicked and stared to run.
Officer Pertoso chased the suspect Hodari who discarded a tiny packet of cocaine. After that he was
captured, handcuffed and arrested. The convict Hodari claimed that officer Pertoso had seized him
illegally (having no reasonable suspicions or probable causes) and that drugs had to be classified as
illegal evidence seized as a result of illegal arrest.
The government in its turn stated that the fact that
Hodary had discarded the drugs was the lawful basis for his arrest.
California Court admitted that officer Petroso
did not have any probable cause for reasonable suspicion which was necessary for Hodari’s seizure.
But it also claimed that it would have been groundless to stop a brief investigation of the situation in
which the young people having seen the police panicked and tried to escape. The Court had to solve
the problem whether the policemen showed their
formal power or applied physical force for making
an arrest even though the subject did not obey their
orders and was not captured.

In the course of thorough study of all the circumstances the US Supreme Court drew a conclusion that officer Petroso’s pursuit should have been
considered as a demonstration of power requiring
Hodari to stop. Since Hodari did not meet the requirement he was not considered arrested until he
was captured. Discarded cocaine was not the result
of the seizure so the suggestion to eliminate this
evidence was rejected. The differences in the content of some legal standards allowing the restriction
of private rights can be presented as follows.
Chart 3
Comparative Content of Legal Standards
for the Restriction of Inviolability of Person
Provided by Amendment IV
Foundation
standard

Requirements

Type of search

Probable cause

Any reasonable
person could
suppose that a
crime was committed.
A reasonable
person could
believe that a
crime was committed or is being prepared.
Foundation is
not required.

A strip search
to find weapons
and evidence.

Reasonable suspicion.

A contact of an
individual with
a police officer.

A search to find
weapons.

A search cannot
be made but consent for search
can be asked.

Establishment of the “Terry-Stop” Standard.
Stop-and-Frisk
In 1968 in the case Terry v. Ohio the US Supreme Court had to answer the question whether
persons could be stopped and searched in accordance with Amendment IV based on reasonable suspicions. Law enforcement officials had used to practice stopping, questioning and searching people for
decades. The situation got worse in the late 1960s in
response to public demonstration against the war in
Vietnam, protests against campuses conditions,
the increase in crime rate, confrontations between
police and various self-proclaimed fringe group.

1

Michigan v. Chesternut, 486 U. S. 567 [1988]. Available
at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
2
California v. Hodari, 499 U. S. 821 (1999), Scalia, J. Available at: http://caselaw.findlaw.com/us-supreme-court/ (accessed
10.02.2018).
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Some states, including New York, adopted statutes, allowing the police to stop any person reasonably suspected of being involved in some criminal activity and make a search for life and health
protection1.
In 1967 owing to the crime rate’s growth, the
President’s Commission on Law Enforcement and
Administration of Justice recommended legislatures
of 50 states to vest the police with authority to stop,
search and question particular persons, even if the
reasons for it are less than “probable causes”. Civil
human rights defenders objected to a lesser standard of constitutional protection since it would be
used to track the homeless, minorities and political
activists. Law enforcement agencies, in their turn,
claimed that it would be groundless to prevent authorities from stopping those suspected of preparing
for or committing a crime. Judge William Douglas
warned that refusal of “probable cause” standard
was a step towards “totalitarianism” and that “suppression” of the events would lead to the destruction of civil liberties.
The US Supreme Court stood against any efforts aimed at weakening Amendment IV and considered that according to this standard “reasonable
search” requires a warrant issued in the presence
of “probable causes” or a search can be made
without it in case the police do not have enough
time to get one2.
In the well-known case Terry v. Ohio, the US
Supreme Court opened a new page in the application of Amendment IV and established a new basis
for balancing between the necessity to fight crimes
and civil rights and freedoms. The main idea of this
legal basis is that when having reasonable suspicions law enforcement officers are allowed to briefly stop particular persons in order to clarify the circumstances. The Court explained that questioning
was of great importance when speaking about street
crimes investigations. These stoppings differ from
arrests as their aim is to contribute into investigation and not to invade into private freedom of a person. That is why they can be based on a lower

standard of reasonable suspicion rather than on
probable cause. Taking into account the implementation of a new standard of private rights restriction,
one has to set out its basic principles that were developed during the consideration of the Terry case3.
Reasonable suspicions and guarantee clause.
Generally searches and seizures must be made if
there is a probable cause and warrant issued by the
court. However, it does not mean that searches and
seizures cannot be made without a warrant. The
provision of the probable cause sufficiency clause
allows the police to stop individuals for questioning
or pat down if there are reasonable suspicions.
Balance. The reasonable suspicion standard
for stoppings and pat downs is determined by the
balance of interests in immediate actions by a police officer in order to reveal, investigate and prevent the crime with the minimal intrusion into a
citizen’s privacy.
Chief Judge Earl Warren claimed that “in appropriate circumstances” a policeman can approach
a suspect to investigate possibly criminal behavior
and make an arrest even though the officer has no
probable cause. Reasonable suspicion is the standard for such actions.
The reasonable suspicion standard was developed to provide a balance between the necessity of
operational search actions the police perform to
investigate and detect crimes with the minimal intrusion into individuals’ privacy. The US Supreme
Court supposed that if policemen were required to
determine probable cause, the society would be
threatened by crime growth. A suspect’s interest to
be free from unreasonable searches and seizures
must be properly protected by an objective standard, i. e. clear, comprehensible requirements the
police officer could rely upon when making a seizure. The above confirms the conclusion that “a
person of reasonable caution is certain that actions
undertaken are appropriate”.
The circumstances of the case mentioned
above indicate that a law enforcement officer noticed two men walking in front of the furniture
shop, looking into the shop-windows and constantly

1

N. Y. Code Crim. Proc. 180-a [1964]. Available at: http://
caselaw.findlaw.com/us (accessed 10.02.2018).
2
Henry v. United States, 361 U. S. 98 [1959]. Available
at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018).

3

Terry v. Ohio, 392 U. S. 1 (1968), Warren, J. Available
at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018).
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discussing something. The officer was experienced
enough to know that behavior like this often indicates that thieves are studying the situation and discussing the best possible ways to rob the shop. So
the policeman approached the men, asked them to
introduce themselves only to hear mumbling in response, patted down the coat of one of the men and
found a gun in his pocket. The policeman’s actions
were approved by the US Supreme Court as quite
consistent with the requirements of Amendment IV.
Although the conduct of those two people could not
provide a “probable cause” for making the normal
“arrest” or “search”, it gave a ground for reasonable
suspicion, for making a pat-down search – “stopand-frisk”.

ble searches and seizures, guaranteed by Amendment IV.
Experience and expertise. The facts must be
interpreted considering the policeman’s experience
and his educational background.
Informants. Reasonable suspicions can be
based on the information obtained either from a
reliable informant or an anonymous informer and
this information must be confirmed and approved
of by law enforcement officials1.
Totality of the circumstances. The current situation must be evaluated considering reasonable
suspicions presented. Courts take into account such
factors as: whether a suspect keeps calm or he/she
is nervous; whether he / she is in the high crime
zone; how long he / she has been in custody for the
crimes committed; his / her willingness to cooperate with the police; his / her lifestyle, behavior, disposition to commit crimes. The evidence “must be
seen and weighed not in terms of library analysis by
scholars, but as understood by those versed in the
field of law enforcement”2.
Probabilities. Reasonable suspicion is based
on probability but not reliability.
Particularized suspicion. To prevent criminal
actions, the officer making a seizure must have objective and particular reason for a suspicion3.
One should draw a clear distinction between
probable cause and reasonable suspicion. The US
Supreme Court explained that “probable cause”
means that “the evidence of crime commitment
would definitely be found”. However, reasonable
standard of a suspicion is “less demanding” compared to probable cause and requires “at least a
minimal level of objective justification for the cessation of the suspect’s activity”. A law enforcement
officer must be able to define his / her “guess”
about supposed criminal activity4.

Definition of Reasonable Suspicion
When considering Terry case, the US Supreme Court established the basic approaches to
the use of methodology for determining reasonable suspicions in other cases to come. One has to
take into account that each situation the police find
themselves in has its own characteristics, circumstances that can cause reasonable suspicions that
the suspect should be seized, and very often those
do not match the content of a particular legal
norm. Thus, the concept “reasonable suspicion” is
determined in each individual case and is evaluative. In order to take a justified decision in such
situations, the US Supreme Court developed the
following criteria.
Articulable suspicion [5]. A police officer
should justify his invasion and provide concrete,
certain facts that along with rational conclusions
resulting from those facts would give a reason to
assume that a particular individual have committed
a crime or is about to commit it. This criterion can
be interpreted as a seen, understood, perceived action of a suspect who is committing or preparing to
commit a crime.
Objective standard. The facts must be evaluated in accordance with a reasonable person’s standards and cannot be based on the officer’s opinion
alone. Policemen cannot rely only on their guesses
or intuition, which would result in the violation of
the rights of individuals to be free from unreasona-

1

Alabama v. White, 496 U. S. 325 [1990]. Available at: https://
supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).
2
United States v. Cortez, 449 U. S. 411, 418 [1981]. Available at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018).
3
United States v. Cortez, 44 U. S. 411 [1981]. Available
at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018).
4
Illinois v. Wardlow, 528 U.S. 119 [2000]. Available at: https://
supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).
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tim calls the police and provides the description of
the attacker. In some other cases the police can be
provided with even less information so cannot be
sure about reliability of hearsay. One can imagine a
policeman receiving an anonymous telephone call
informing that some person wearing a baseball cap
is selling drugs on the street corner opposite a primary school. And does the information imply that a
suspected drug dealer is armed?

The Facts Reasonable Suspicion is Based on
Reasonable suspicion demands to evaluate all
the circumstances. The US Supreme Court admitted
that “it is impossible to give a clear definition of
reasonable suspicion”. It is a “fluid concept” to be
evaluated in a “particular context”1. Several factors
developed by the US Supreme Court are presented
below. When combined with other factors they are
considered to be reasonable suspicion.
Criminal activity. This includes actions that
could indicate some signs of criminal activity, e. g.
preparing a crime in a shop in Terry case or illegal
currency exchange taking place in the street.
Time. Criminal acts are committed at the time
when the crime activity normally takes place. These
may involve unloading an unmarked van in a warehouse late at night.
Location. Crime actions are most likely to be
committed in the areas with high crime rate or special type of criminal conduct.
Criminal record. Police officers know about
the crimes recorded and people committing them.
Evasion. A person who has committed a crime
tries to escape from the police or dodges meeting
with a police officer.
Noncooperation. A suspect refuses to contact
the police or provide them with some evidence
about criminal activity.
Nervousness. A suspect gets nervous during
the meetings with the police.
Experience. An experience of making arrests
for similar offences the policeman possesses is of
great importance.
Informants and hearsay are especially important in determining grounds for making a search.
Thus, reasonable suspicion can be based on a
policeman’s direct surveillance; information obtained from an informant, victim, witnesses of the
crime or police reports. Information obtained from
other sources but not from a policeman’s direct
surveillance is called “hearsay”. The textbook example of the latter situation is when a bleeding vic-

Chart 4
Legal Content and Meaning of Amendment IV
for Making a Search and Arresting a Person
Based on Reasonable Suspicion
Reasonable
suspicion as
grounds for
searches and
arrests.

= In order to justify
the use of coercive measures,
a police officer
should provide
concrete facts that
together give reason to think that
a crime has been
or is going to be
committed (objective test).
+ The facts must be
evaluated considering the policeman’s experience.

+ The facts must
be evaluated
considering the
totality of circumstances.

In the case Adams v. Williams sergeant John
Connolly was patrolling Bridgeport, Connecticut,
the area with a high crime rate. He was approached by a citizen, he already knew, who said
that “an individual seated in a nearby vehicle was
carrying drugs and had a gun at his waist.” Sergeant Connolly approached the car and tapped on
the window and asked the driver Robert Williams
to open the car door. When the driver rolled down
the window the officer “reached into the car and
removed a fully loaded revolver from Williams’
waistband”.
In this case, the US Supreme Court encountered the question whether reasonable suspicions
could be based on an informant’s tips. The Court
decided that the information obtained this way had

1

Ornelas v. United States, 517 U. S. 690, 694 [1996]. Available at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018)
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“enough indicia of reliability” to justify Sergeant
Connolly’s actions to check obtained from the informant tip. The officer knew the informant and he
had provided the police with information before.
In this very situation the informant gave the officer the information which he immediately
checked. Upon this one has to take into account
that the Connecticut State Law provides criminal
liability for knowingly false denunciation of
crime.
The US Supreme Court emphasized that the
police can reasonably rely on the information obtained from a victim of a street crime. As far as informants are concerned, if the information they
provide does not look completely reliable, the police does not have the right to get a warrant. In such
cases further investigation is required so that to get
the probable cause for involuntary stop of a suspect.
In the case Adams v. Williams, the US Supreme Court noted that the information provided by
an informant is “stronger” than “an anonymous telephone tip. So the question arises if the police can
rely on an anonymous telephone call. The solution
to this problem can be seen in the case Alabama v.
White. Officer Davis received an anonymous telephone tip that Vanessa White was going to transfer
drugs from one address to another; she will be carrying them in a brown briefcase and she will be in a
Plymouth station wagon with the right taillight lens
broken. Officers Davis and Reynolds immediately
put the mentioned address under surveillance and
saw a suspect leave the building and get into the car
but she did not have the mentioned briefcase with
her. The policemen followed her, stopped her car
on the road and found a locked brown attaché case
in it. They got her permission to unlock it and having done so discovered marijuana there1. Did the
police have reasonable suspicion to stop White?
Concerning this case, the US Supreme Court
claimed that reasonable suspicion is “obviously less
demanding than probable cause” so it can be based
on the information that is less reliable than it is
necessary for “probable cause”. The US Supreme
Court evaluated the totality of the circumstances
and put forward two crucial ideas. Firstly, it is important to find out how trustworthy an informant is

and secondly, what the “basis of his knowledge” is.
In this very case the police had no information
about the informant and so could not evaluate how
reliable the information he provides is. Nevertheless, the US Supreme Court held that the police did
have reasonable suspicions to stop White because
the facts provided by the informant were confirmed. On the one hand, the police could not check
the woman’s name or if she was carrying a brown
case. On the other hand, the number of details the
informant provided was precise: the building the
woman was leaving, the time, the description and
the location of the vehicle. The Court emphasized
that “because only a small number of people are
generally privy to an individual’s itinerary, it is reasonable for police to believe that a person with access to such information is likely to also have access to reliable information about that individual’s
illegal activities”. Despite the fact that the information was not public the US Supreme Court, considering all the circumstances, held that the tip confirmed by the police proved to be reliable. In fairness it must be said that during the proceedings
there were objections on the part of some judges. In
his special opinion Judges Stevens, Brennan and
Marshall supposed that there could have been an
abuse on the part of a disgruntled neighbor or an
unscrupulous policeman in order to falsify the case.
Thus, in the cases Adams v. Williams and Alabama v. White the US Supreme Court established
that law enforcement officers can rely on the information obtained from an informant which would
provide them with “reasonable suspicion” as the
legal ground. The conditions under which this can
happen are considered below.
Reliability. The judge has to find out if the informant is known to the police, if he has provided
reliable information before, and take into account
whether criminal liability for knowingly false denunciation of crime is established.
Informant’s basis of knowledge. The judge determines how the informant obtained these facts.
The informant possessing the knowledge about
criminal activity must provide detailed information.
Police corroboration. With the lack of the two
above factors, one can rely on the actions taken by
the police, those confirming the major details. The
most important thing here is the ability of the informant to predict the suspect’s behavior.

1

Alabama v. White, 496 U. S. 325, 327 [1990]. Available at:
https://supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).
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Totality of the circumstances. The judge studies the totality of the circumstances and establishes
the indicia balance. The less reliable is the informant, the more insistent the court can be about
providing more detailed information. If anonymous
information looks unreliable, police officers must
check it along with the informant’s personality.

buying ticket with cash in small denominations; (7) unusual nervousness.
Secondary characteristics are: (1) exclusive use of public transport, especially taxis at
the exit of the airport; (2) making phone calls
after deplaning; (3) leaving a false call-back
number with airline; (4) excessive traveling to
and from drug-source cities.
This profile is sometimes not easy to use
as innocent people can suit some of the above
characteristics. Some experts note that focus on
the drug supplier’s sources or drug-source cities tends to identify ethnic and racial minorities. Other specialists claim that using profiles
ones just relies on the previous experience
when taking current decisions. However, the
statistics shows that developing and using profiles is really effective. The data from Detroit
airport quoted by Judge Lewis Powell in the
US Supreme Court’s decision of 1980 indicate
that agents for control of illegal drug trafficking using drug courier profile had searched
141 people in 96 encounters for eighteen
months. Drugs were discovered in 77 of these
cases which resulted in the arrest of 122 persons2. It has to be noted that the courts not only
relied upon the accuracy of profiles but studied
the totality of factors together with the additional surveillances made by the police officers.
The US Supreme Court in the case Reid v.
Georgia decided that law enforcement officers
reasonably relied upon drug courier profile
when arresting and questioning Reid3.
The US Supreme Court considered the
question whether the federal agents for control
over illegal drug trafficking possessed a reasonable cause to suspect Reid of committing
offences. The court decided that Reid had

Chart 5
Legal Content and Meaning of Intelligence
Information for Making a Search and Arresting
a Person Based on Reasonable Suspicion
in Accordance with Amendment IV
The police use
the agent’s
information.

= The informant’s
reliability.
+ The police
check that
the intelligent
information
is reliable.

+ The informant’s
actual awareness.
+ Totality of
circumstances.

Drug Courier Psychological Profile
In order to discover and investigate criminal behavior, law enforcement officers developed the concept of drug courier profile. When
relying on the profile the officer compares the
person’s behavior with the pattern described in
the profile. Any matches between the nature of
the person’s activity and details from the profile cause reasonable suspicions.
Generally, profiles are based on the behavioral analyses of persons who were arrested for
such crimes as hijacking and illegal immigration. Later the profiles to uncover illegal drug
trading were developed. In the first well-known
case Markonni v. Atlanta seven primary and
four secondary characteristics of a drug courier
were identified1.
Seven primary characteristics of the Markonni profile include: (1) arrival at or departure
from the specific place in the city; (2) little or
no luggage; (3) unusual itinerary; (4) use of an
alias; (5) carrying large amounts of cash; (6)

2

United States v. Mendenhall, 446 U. S. 544, 562 [1980].
Available at: https://supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).
3
Reid v. Georgia, 448 U. S. 438, 440–441 [1980]. Available
at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018).
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United States v. Elmore, 595 F. 2d 1036, 1039 [5th Cir.
1979]. Available at: https://supreme.justia.com/cases/federal/us/
(accessed 10.02.2018).
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arrived at Atlanta from a well-known drug-source
city Fort Lauderdale early in the morning when law
enforcement officials in the airport were understaffed. The agent claimed that Reid and his companion tried to conceal the fact that they were traveling together and that they were carrying all their
things in the bags on their shoulders. The US Supreme Court did not account the fact that Reid and
his companion actually were walking separately
watching each other. Thus, the conclusion the agent
drew about the suspects traveling together was no
more than a “guess” and could not serve a sufficient
probable cause to stop Reid. Eventually, the US
Supreme Court having studied the totality of circumstances made a conclusion that the police had
no reasonable suspicion to stop and search Reid.
In the case Florida v. Royer, the US Supreme
Court admitted the presence of reasonable suspicions when the police checking a drug courier profile found out that Royer was traveling using an
alias. While conducting surveillance the policemen
decided that Royer suits the drug courier profile
since he had started his journey from a big drugsource city, bought a single ticket and paid for it in
small denomination bills. Further check showed
that the plane ticket had been bought on the name
different from that in his driver’s license. While
talking to detectives he was nervous1. The US Supreme Court accounted the discovery made by the
police that Royer had been traveling under an alias
and other circumstances known to the police and
considered these probable causes to suspect Royer
of drug trafficking, to seize him and to further
check the suspicions.
Apparently, to determine whether a policeman
has a reasonable suspicion is a skill rather than a
science. In Royer case, the Court held that the use
of an alias along with other factors allowed the law
enforcement officials to apply reasonable suspicion
standard and seize the criminal. On the contrary, in
the Reid case the policeman could not identify particular actions indicating that the suspect might

have been involved into some illegal activity. The
US Supreme Court held that the majority of factors
the agent referred to would have been common for
a large number of innocent people and that the totality of circumstances enlisted in the “profile” did
not provide law enforcement officials reasonable
suspicion to stop and search Reid.
Thus, the above examples can be used to determine three distinctive features of drug courier.
Reasonable suspicion. Courts must study the
profile content in order to determine if the information law enforcement officials possess can serve
as reasonable suspicion.
Suspicious behavior. Reasonable suspicion
must be based on evidence confirming particular
actions of a suspect or other persons which combined with other circumstances would indicate
criminal behavior.
Chart 6
Legal Content and Meaning of the Profile for Making
a Search and Arresting a Person Based on Reasonable
Suspicion in accordance with Amendment IV
Apprehension of the
suspect on
grounds of
the profile.

= Courts do not
accept reasоnable suspicion on
grounds of the
profile alone.
+ Totality of circumstances.

+

The suspect’s
behavior or
actions are
typical of
a person involved into
criminal activity.

Stops and Checks of Motor Vehicles,
Search of the Driver and Passengers
Can law enforcement officers demand the
driver and passengers to leave the vehicle? This
question arises due to the fact that, on the one hand,
this demand is intrusion into freedom without reasonable suspicion but, on the other hand, the people
in the car pose a threat. Obviously, a policeman
must not be put at risk in case a driver or passenger
is having a firearm.
In the case Pennsylvania v. Mimms the
US Supreme Court held that “legal and weighty”
interest in providing safety showed by the policeman overweighed “minor” intrusion into personal

1

Florida v. Royer, 460 U. S. 491, 493–494 [1983]. Available
at: https://supreme.justia.com/cases/federal/us/ (accessed
10.02.2018).
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freedom and so justified the demand to the driver to

that in the initial stages of the check the policeman

get out of the car .

can “dispel his reasonable fear for his own or oth-

In 2009 in the case Arizona v. Johnson the US

ers’ safety. He is entitled for the protection of him-

Supreme Court established that a vehicle was

self and others in the area to conduct a carefully

stopped by three police officers and a license plate

limited search of the outer clothing of such persons

check revealed that the vehicle’s registration had

in an attempt to discover weapons which might be

been suspended for an insurance-related violation.

used to assault him”1.

The vehicle was stopped in the district associated

The analysis of the above decision of the Su-

with a particular local gang. Officer Maria Trevizo

preme Court allows several circumstances that jus-

noticed that back-seat passenger Johnson was wear-

tify frisks to be determined.

ing a blue bandana indicating membership in this

Weapons. The US Supreme Court explained

gang. Trevizo asked Johnson to leave the car, pat-

that a frisk is aimed at protection of a policeman

ted down his clothes and discovered a gun. The US

and other persons nearby and that it must “be con-

Supreme Court held that the driver and passengers

fined in scope to an intrusion reasonably designed

were searched lawfully because the vehicle had

to discover guns, knives, clubs, or other hidden in-

been stopped for violating traffic rules. Temporary

struments for the assault of the police officer”.

stop of the driver and the passenger was of reason-

Reasonableness. A policeman might not be

able duration of time usually taken to check offenc-

completely sure that a suspect is armed and puts a

es. Policemen do have the right to question per-

threat. A reasonable officer in the given circum-

sons and investigate criminal activity of passen-

stances can suppose that his safety and that of other

gers during the stop. An officer can also perform a

people is at risk. Reasonableness must be deter-

pat down of a driver and any passengers upon rea-

mined by the facts interpreted in terms of the po-

sonable suspicion that they may be armed and

liceman’s experience. This criterion is objective.

dangerous.

When drawing a conclusion an officer cannot rely
on his own subjective fear or intuition. If he is not

Chart 7

sure that a suspect is armed and puts a threat at this
Legal Content of the Terry Standard

very moment, he, considering objective circum-

to Stop a Vehicle
Terry standard
to stop a vehicle.

=

+

stances, is entitled to frisk the suspect.
Extent. A frisk must be aimed at discovery of

A policeman can demand
the driver or passengers

firearms, knives and other prohibited items. A po-

to leave the vehicle during
the stop.
No reasonable suspicion is

liceman can make a search of a suspect’s clothes
from inside only when there is a suspicion that
there is a weaponlike object. Having discovered a

needed to have the driver
and the passengers leave
the vehicle.

container or a packet the officer is entitled to open
it if he has a reasonable suspicion that there is a
weapon in it.
Apprehension. The stop is not automatically

Peculiarities of the Terry Standard

followed by a frisk. A suspect should be provided

Application during Frisks

with an opportunity to refute the policeman’s

and Seizure of Weapons

arguments about him being armed and putting

In the case Terry v. Ohio, the US Supreme
Court admitted that America had a long history of
gun violence, law enforcement officers were killed

1

Terry v. Ohio, 392 U. S. 1 (1968). Available at: http://caselaw.findlaw.com/us-supreme-court (accessed 10.02.2018).

and hurt in duty status every year. So the Court held
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a threat. The evidence indicating the threat coming
from the suspect is as follows: a bulgy pocket; the
suspect’s sudden and quick movements; the fact
that the suspect digs his hand into a pocket;
knowledge the policeman possesses that the suspect
was involved into criminal activity; the type of
criminal activity; presence of the suspect in the area
with a high crime rate especially at night; he is
found with another person who is to be arrested for
a grave crime.
The US Supreme Court elaborated that if a
suspect immediately provides a trustworthy proof
of not putting a threat and is able to refute the policeman’s reasonable apprehension of being armed
at this very moment, then the search can be cancelled. Despite the fact that generally a frisk does
not follow after the stop immediately it has to be
noted that a number of courts supported “immediate” frisks in case there is a suspicion of illegal
drug trafficking since naturally the information
about gangs, drugs and weapons is interconnected
and confirmed in the course of the investigation of
crime1.
The case Arizona v. Johnson should be reminded of here in which three policemen stopped
the car for violation of traffic rules and officer Trevizo demanded Johnson who was at the backseat to
leave he car, made a personal search and discovered
a gun stuck in his belt. In this case, the US Supreme
Court held that to provide officers with personal
safety was more important than a minor intrusion
into personal privacy. The Court noted that the passenger’s motivation is similar to that of the driver:
they both tend to be violent and prevent the police
to reveal criminal activity not connected with the
traffic stop. Officer Trevizo acted within Amendment IV when she did not allow Johnson to leave
the site of occurrence2.
In 1983 in the case Michigan v. Long, the US
Supreme Court recommended to use the Terry
standard to search passenger car unit in case the
policemen have a reasonable apprehension that

there is some threat. Policemen Lewis and Howell
in the rural area saw a car swerve into a ditch.
When they approached the vehicle for conducting
the investigation they saw David Long next to it.
The car door from the driver’s side was open. One
of the officers found that suspect Long “appeared to
be under the influence of something” as he could
not respond to requests concerning his registration;
he just turned and headed towards the open car
door. The officers followed him, saw and seized a
hunting knife from the mat in the cabin from the
driver’s side. Officer Howell shined his flashlight
into the car, saw something protruding from under
the armrest on the front seat. He took the pouch that
appeared to contain marijuana3. When considering
the legality of the search in the car, the US Supreme
Court elaborated that such actions in the passenger’s car unit are justified if an officer has a reasonable apprehension to think that a suspect is potentially putting a threat and tends to gain immediate
control over weapon. The Court emphasized that
the search must be “limited to those areas in which
a weapon may be placed or hidden”. However, in
the situation described there was a probability that
Long could get immediate control over weapon; if
he was not arrested he could have taken his weapon
as soon as he reached the car.
Peculiarities of the Terry Standard Application
during a PatDown and Seizure of Drugs
In 1993 in the case Minnesota v. Dickerson,
the US Supreme Court confirmed the right of the
policeman making a pat down to seize the drugs
discovered. Surely, the officer must have probable
causes to think that the items he is going to find are
drugs. The US Supreme Court explained that making a pat down a law enforcement officer could discover some objects and if there are probable causes
to think these are drugs, the pat down can be made
and justified by “the plain-view” or “the plain-feel”
doctrines. “The plain-view” doctrine allows a law
enforcement officer to seize objects that would
have been seized during a legal search. The functioning of this doctrine can be illustrated by the situation when during the legal search in a house the

1

United States v. Garcia, 459 F. 3d 1059 [10th Cir. 2006].
Available at: https://supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).
2
Arizona v. Johnson, 555 U. S. 323 [2009]. Available at: https://
supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).

3

Michigan v. Long, 463 U. S. 1032, 1035 [1983]. Available at:
https://supreme.justia.com/cases/federal/us/ (accessed 10.02.2018).
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police found not only drugs but an assault rifle and

treated as “closed container” such as closed brief-

seized it. “The plain-feel” doctrine is based on the

case or an office cabinet containing folders with

officer’s physical touch not just visual perception.

documents; the Amendment prohibits law enforcement officials to examine electronic information

Chart 8

stored on the device seized [10]. In the same way
Complete Legal Content of the Terry Standard
Terry standard.

the courts established the doctrine “expectation of

=

Frisk is made at the most initial
contact of the police and

privacy” concerning computers and “expectation of

+

the suspect if a policeman fears
for his own safety and that of

cases, covers, briefcases1. As far as people normally

privacy concerning closed containers” such as suithave reasonable expectation of privacy when it

the people around.
+

comes to the content of their close containers, they

An officer has the right to pro-

do absolutely the same in regard to the data stored

tect himself and other people in

The Terry standard application
for the passenger
car unit search.

=

+

on storage devices.

the given area by thoroughly
patting down the upper clothing
of suspicious persons.
Is applied in order to discover a

The police can seize and examine electronic
information without a warrant in the following situations: the suspect’s agreement; extraordinary cir-

weapon that might be used for
attacking the police.

cumstances; lawful arrest; being in plain view;

The passenger car unit search is
justified in the cases when a

son who has been sentenced to probation or re-

property inventory; border search; checking a perleased on parole.

police officer has a reasonable

The Terry standard application

=

for seizure of
drugs.

Research Results

cause to believe that the suspect
is putting a potential threat and

The Fourth Amendment to the US Constitution

tends to gain immediate control

aimed at protection of individuals from mass, ubiq-

over weapon.
The search should be limited by
the areas where weapons can be

uitous, unlimited searches made by the British colonial authorities with the use of general warrants
and writs of assistance. Amendment IV actually

placed or hidden when the police have a clear and objectively

cancelled general warrants and writs of assistance
and prohibited unreasonable searches and seizures;

justified belief that the suspect
+

it required a warrant to be issued by a magistrate or

is potentially dangerous.
A policeman lawfully patting
down the upper clothing of suspicious persons.

an independent court official upon probable cause
such as: the description of the place to be searched
and the things to be seized [1]. However, the US
Supreme Court admitted that in some particular

With the spread of computer technologies, law
enforcement authorities

cases the police do have the right to make a search

encounter a question

without a warrant.

whether an individual possesses a “reasonable ex-

Originally the US Supreme Court accepted the

pectation of privacy” with regard to electronic in-

“trespass on a building” standard, which served as a

formation stored on computers (or other electronic

protector for individuals, their personal and commer-

storage devices) that is under his control [5,

cial papers and property. But in 1967 in the case

pp. 231–236]. If the answer is positive, the police

Katz v. United States it clarified that Amendment IV

must have a warrant to make a search or take other
1

United States v. Ross, 456 U. S. 798, 822-23 (1982). Available at: https://supreme.justia.com/cases/federal/us/456/798/
case.тhtml (accessed 10.02.2018).

coercive measures. According to Amendment IV, if
there is no warrant, an electronic device must be
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was aimed at protection of people, not buildings. In
other words, everything persons want to keep secret
as a part of their private lives must be constitutionally protected either it is a “public place” or physical intrusion into another person’s property. And
vice versa, Amendment IV does not protect “what a
person knowingly exposes to the public, even in his
own home or office”. Since Katz reasonably supposed that his telephone conversations were confidential, the police first had to obtain a search warrant. The rule established in the Katz case states
that when law enforcement officials “violate reasonable expectation of privacy”, the search under
the guarantees of Amendment IV takes place.
Thus, it can be stated that by the application of
Amendment IV concerning searches and seizures
the US Supreme Court was eager to provide a balance between the duty of the police to detect and
investigate crimes and an individual’s right to privacy. A person has the right to be under a total protection by Amendment IV in such spheres as home
when he is entitled to an expectation of privacy and
the society finds it reasonable. On the other hand,
areas and objects classified as “in plain view” do
not have expectation of privacy so the police do not
have to obtain a warrant. If a person passes the information to the third party or some aspects of private life becomes available to the public, he cannot
rely on reasonable expectation of privacy.
The US Supreme Court demands the police to
justify execution of searches and seizures either by
a probable cause or reasonable suspicion. Policemen can approach citizens and question them to
clarify the circumstances of the incident but these
actions are not considered as a seizure or arrest and
people are free to leave or refuse to cooperate with
the police.
In the above mentioned case Terry v. Ohio, the
US Supreme Court opened a new page in the application of Amendment IV, establishing a new
ground for achieving a balance between the necessity of crime fighting and the protection of civil
rights and liberties. The essence of this legal basis
is that having reasonable suspicions law enforcement authorities have the right to briefly stop individuals to clarify the circumstances. The Court

elaborated that questioning citizens is really important for detecting and investigating the street
crimes. These stops differ from arrests as they are
not considered as intrusion into a private liberty and
aim at the investigation of a case. That is why policemen can rely on a lower standard of reasonable
suspicion rather than on probable cause.
In the Terry case, another ground was established which provides a policeman with the right to
a frisk in order to protect himself if there are probable causes to think that a suspect is armed and putting a threat.
Conclusions
The Fourth Amendment to the US Constitution
provides personal immunity from “unreasonable”
governmental searches and seizures in the four constitutionally protected spheres: persons, houses,
commercial and private papers, property.
The law enforcement body that has to apply
constitutional requirements of Amendment IV is
the police.
The content of Amendment IV was changing
together with the development of social relationships and technologies used for committing as well
as detecting and investigating crimes.
The US Supreme Court, federal courts, and
courts of appeal provided the interpretation of this
Amendment at different stages of social development.
Probable cause is the main factual ground for
conducting a search in the US criminal procedure.
The legal ground in this case will be the search
warrant issued by the court to a policeman who reports, giving an Oath, that he possesses evidence,
i. e. “probable cause”, that in a particular place, a
particular person is keeping the items of criminal
origin.
A warrant issued by the court is not required
for making searches if there are probable causes
presented. These are connected with cases involving exigent circumstances. These are the situations
when extraordinary circumstances make receiving
the warrant by the police impossible. Any emergency situation can justify making a search without a
warrant. But in each such situation, the first-instance
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court judge, while considering the accused’s petition, must check whether there has been an extraordinary circumstance and the police have a probable
cause for making a search. Exceptionally, a search
without a warrant can be made in any vehicle that
potentially contains evidence of a crime; it might be
any container found in the car big enough to contain items sought after.
The search resulting from a lawful arrest can
also be made without a warrant. The searches made
with the suspect’s agreement require neither probable cause nor warrant.
The searches of computer devices, retrieving
and investigating electronic information, according to the judges’ opinion, are covered by the “expectation of privacy” doctrine, considering computer devices “closed containers” and requiring a
warrant.
Inspection and examination of computer information can be carried out without a warrant in
the following situations: if a suspect agrees to be
searched; extraordinary circumstances; lawful arrest; being in plain view (“plain-view doctrine”);
property inventory; border search; checking a person who has been sentenced to probation or released on parole.
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Introduction: in its essence, criminal law regulation is a kind of social regulation, i. e.
influence on society, social groups, individuals aimed at streamlining their activities. Purpose
and objectives: to consider criminal law influence (measures, sanctions) and its institutions in
the context of patterns and regularities of social management, to reveal contradictions and
formulate propositions to resolve them. Methods: the methodological framework of the research is based on methods of formal and dialectical logic, sociological statistic, comparative
jurisprudence, system approach, modeling. Results: in order to increase management effectiveness, criminal measures should be considered in the unity of law-making, law enforcement, and law implementation cycles. Thus, it is necessary to clarify the objectives of each cycle and link them into a single “tree of goals”. Criminal law management is performed by
means of two levers – limitation (via restrictions) and stimulation (via incentives). Its specific
features are as follows: first, limiting measures are leading while positive-stimulating ones
play a secondary role; second, implementation of both kinds of measures is legally regulated
according to the permissive type. The application of criminal measures and change in their
intensity is performed based on the formalized grounds for management, those being juridical
facts in the form of criminal act or (and) criminal event. Criminal encroachment, crime and
criminal offense must be considered the types of criminal acts. As for juridical facts for positive stimulation, in the paper, it is proposed to introduce a category “criminally significant
merit” – an action or event being the ground for the release or mitigation of criminal restrictive measures. Dispositions of articles of Special Part of the Criminal Code of the Russian
Federation are interpreted as rules of special security, created by the legislator for special
protection of constitutional values. The “periodic system” of legal consequences of violating
security rules includes sanctions of punishment, security, restoration and incentive ones,
which can be combined in parallel or in succession. Conclusions: the use of categories and
principles of social management theory makes it possible to find and eliminate system faults
in criminal law regulation, and thereby increase its efficiency.
Keywords: social management; criminal measures; criminal liability; security rules;
sanctions of punishment; incentive sanctions; restoration sanctions; security sanctions;
criminal act; crime; criminal offense; criminal event; criminally significant merit
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Введение: по своей сути уголовно-правовое регулирование является разновидностью социального управления, т. е. воздействия на общество, социальные группы, отдельных индивидов с
целью упорядочения их деятельности. Цели и задачи: рассмотреть уголовное воздействие и
его институты в контексте закономерностей социального управления, выявить противоречия
и сформулировать предложения по их устранению. Методы: формальной и диалектической
логики, социолого-статистические, системный подход, моделирование, сравнительноправовой. Результаты: для повышения управленческой эффективности уголовное воздействие следует рассматривать в единстве правотворческого, правоприменительного и
правоисполнительного циклов, для чего необходимо уточнить цели каждого из циклов и увязать их в единое «дерево целей». Уголовное управление осуществляется посредством двух
рычагов – ограничения и стимулирования. Его специфика заключается в том, что, во-первых,
ведущими являются ограничительные меры, а позитивно-стимулирующие играют вспомогательную роль. Во-вторых, применение тех и других законодательно регламентировано по
разрешительному типу. Применение и изменение интенсивности уголовного воздействия
осуществляется на основании формализованных управленческих оснований, в качестве которых используются юридические факты в виде уголовного деяния и (или) уголовного события.
Видами уголовных деяний должны стать уголовное посягательство, уголовное преступление
и уголовный проступок. В качестве юридических фактов для позитивного стимулирования
предлагается ввести категорию «уголовно-значимые заслуги» – деяние или событие, служащее основанием для освобождения или смягчения уголовно-ограничительных мер. Диспозиции
статей Особенной части УК трактуются как правила особой безопасности, созданные законодателем для особой охраны конституционных ценностей. «Периодическая система» правовых последствий нарушения правил безопасности включает в себя санкции наказания, безопасности, восстановления и поощрения, которые могут параллельно или последовательно соединяться между собой. Выводы: использование категорий и принципов теории социального
управления позволяет обнаружить и устранить системные просчеты в уголовно-правовом регулировании и тем самым повысить его эффективность.
Ключевые слова: социальное управление; уголовное воздействие; уголовная ответственность;
правила безопасности; санкции наказания; санкции поощрения; санкции восстановления; санкции
безопасности; уголовное деяние; преступление; проступок; уголовное событие; уголовно-значимая заслуга

only thesis which has not been the subject of discussion in criminology yet is formulated as follows:
“crime counteraction (prevention) is a kind of social
management” [12]. This criminological postulate is
being introduced in criminal law science, gradually
shifting from the “static” to the “dynamic” vision of
legal regulation, which is reflected even in terminology. Whereas previously they used to write mainly
about “criminal liability”, now the term “criminal
law (criminal) impact” tends to be up-to-date.

Introduction
The management approach in jurisprudence is
becoming more and more popular not only in administrative law1, but in criminal sciences as well. The
1

According to N. V. Makareyko, “the common features of
social management are as follows: it exists where there is a
joint activity of people and their communities; provides an
orderly influence on participants in joint activities; is aimed at
achieving a certain management goal; is characterized by the
presence of the subject and the object of management; the subject of management is endowed with a certain power resource;
the management object is a dependent subject, the consciously
volitional behavior of which must change in accordance with

the instructions of the subject; is implemented within the
framework of a certain mechanism” [8, p. 9].
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In order to designate the whole complex of
relations connected with “the state’s activity in the
prevention, suppression of crimes, as well as the
restoration of violated rights and lawful interests
of victims”, O. N. Bibik suggests using not a conventional term “criminal policy”, but the phrase
“state management in the sphere of combating
crime” [2, p. 15].
Without going into the discussion about the
correlation of these concepts, I would like to draw
my colleagues’ attention to the prospect of using
the management approach not only in criminology
but also in criminal law. What is important here, the
complex of combating crime should be considered
not so much in the context of public administration
as in the social management context, which is understood as “the process of influencing the society,
social groups, certain individuals with the aim of
streamlining their activities, raising the level of orderliness of the social system” [8, p. 9].
The system of combating crime must proceed,
first of all, from the interests of the society, and
then of the state. It is under the “management” angle of view that decent answers can be found to the
“eternal” questions not only of criminology, but of
criminal law as well. However, criminal law studies
hardly ever use the formal dogmatic methods and
the theory of social management.

ror: the absence of a hierarchy of goals. The subordinate system is subject to higher-level goals and
vice versa. The construction of a “tree of goals” is a
necessary condition for effective management: the
purposes of criminal punishment are intermediate
with respect to criminal law impact, the purposes of
which, in turn, are intermediate with respect to the
system of combating crime.
It is generally accepted that the general goal of
social management is homeostasis – ensuring a dynamic equilibrium in the social system, preserving
its qualitative determinacy in spite of external and
internal sources of danger.
Security as a new paradigm and the goal of
modern criminal policy is being actively discussed
not only in Russian but also in the foreign legal science [16]. I consider М. М. Babaev’s idea the most
attractive, as it says that the core and the overall
goal of the criminal policy should be criminological
[1, p. 133], that is anti-crime security in our interpretation.
Anti-crime security is a necessary condition
for the sustainable development of the social system, under which the level of dangerous infringements of system-forming social constructions is
below the threshold, followed by the decay or transformation of one social system into another. At the
same time, anti-crime security is the goal of the
crime counteraction system.
In recent years, there have been a lot of discussions in our country about the search for a “national idea” and the “clenches” “cementing” the
Russian society. In my opinion, the main “clenches” have already been found and enshrined in a
document called the Constitution of the Russian
Federation. And respectful attitude to the provisions enshrined in the Constitution should be the
national idea of the Russians. They are the rights
and freedoms of citizens, the principles of public
and state organization, approved by the majority
of the population in a referendum that are the objects of special protection, including means of
criminal measures (sanctions)1.
The purpose of the crime counteraction system
is to keep the intensity of dangerous encroachments on objects, enshrined in the Constitution in

On the Purposes of Criminal Law Management
The principle of goal setting, as we know, underlies distinguishing the systems (subsystems) of
management. “Matryoshka” – like hierarchy of systems is defined by the “tree of goals”. The ultimate
goal of any management system is intermediate
with respect to the superior system and, conversely,
the ultimate goal of the subordinate system should
be considered as intermediate to the ultimate goal
of the superior system.
The system of crime counteraction is an element of a higher level system, but it, in its turn,
consists of elements – subsystems, which under a
certain research perspective can be considered as
independent systems consisting of a number of
subordinate ones. Criminal law impact can and
should be considered as a subsystem of combating
crime, and in certain contexts also as a relatively
independent system of social management. Considering counteraction to crime in the context of management, it is not difficult to notice the typical er-

1

A similar approach is inherent in the German criminal law,
where the object of criminal law protection is the legal good
(Rechtsgueter) – the values of social life that underlie the constitution [26, p. 2].
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the capacity of system-forming structures of modern society below the threshold.
The purpose of the subsystem (system) of
criminal measures is the defense of specially protected objects by means of: a) the formulation of
rules for special security (dispositions), sanctions
for their violation, rules and procedures for their
imposition and execution; b) application (infliction) of criminal sanctions against persons and
organizations that violated the rules of special
security; c) the execution of the prescribed
sanctions.
The system of criminal measures consists of
three cycles of management: lawmaking, law enforcement and law implementation. Consequently,
the “Matryoshka” approach should be sustained
here as well: the ultimate goal of the criminal justice system is achieved through the intermediate
goals of these cycles. And all intermediate goals
must be “tied” to the ultimate goal, to the final result. Currently, these three management cycles resemble the images of Krylov’s characters: a swan, a
crawfish and a pike.
To harmonize the three cycles of management
activity, it is necessary to debug the existing and
seek for new forms of cooperation between all subjects of management cycles: from joint discussion
of the problems to joint drafting and simultaneous
adoption of five codes: criminal lawmaking, criminal, criminal procedural, criminal-executive and
procedural-criminal-executive ones.

ishment as arrest. Budget money has been never
found for the arrest houses.
“The implementation of the federal bill "On
Amendments to the Criminal Code of the Russian
Federation"... will not require additional expenditures from the federal budget” – criminal lawmakers usually write in the explanatory notes. But it
appears that they do not take into account the additional amount of work that falls on the law enforcer
and law executor not only in cases of criminalization or penalization, but in cases of decriminalization or mitigation of liability as well, at least for the
implementation of the rule on the retroactive effect
of criminal law.
And when introducing new formal components
of a crime, the law enforcement system really has
to radically reallocate its already limited resources,
often distracting from ensuring the security of constitutional objects to the objects of protection invented by the deputies. Organizing criminal and
legal protection of such objects as “feelings of believers” or “history”, which are not mentioned in
the Constitution of the Russian Federation, the
legislator has to “unload” the law enforcement
system, decriminalizing beatings, and thereby
weakening the protection of such constitutional
value as “personal inviolability” (Article 22 of the
RF Constitution).
Today the provision on libel is abolished, tomorrow libel is criminalized again. Today confiscation is cancelled, tomorrow it is introduced in another hardly recognizable guise. Today multiple
penalties are introduced as an allegedly effective
remedy against corruption crimes, and tomorrow
they are criticized as ineffective. And the most interesting thing is that none of the authors of the
failed bills does suffer even reputational damages
for obvious blunders and expenditures.
Much of misuse in the law enforcement sphere
is actually a consequence of the inability to process
the actual number of committed acts prohibited by
criminal law. “Cut one’s coat according to one’s
cloth”, “the spirit is willing but the flesh is weak”,
“little wit in the head makes much work for the
feet” – the rules "captured"” in proverbs are extremely relevant to the modern stage of the criminal
law development.
Underestimation of the resource component is
a drawback not only of the law-making process,
but of the law enforcement cycle as well. The
judge, as a rule, has a vague idea about the volume
of “man-hours” necessary to execute his sentence.
If adjudgement is the end of the management cycle

On the Resources
of Criminal Law Management
In social management it is common practice
to distinguish such subsystems as a subject, an
object, governing impact, feedback and resources.
Within the present paper we have no opportunity
to characterize each of the subsystems in detail
[13], but a slight emphasis on the last one is nevertheless necessary.
Not only the quantity and quality of the Criminal Code articles, but the number, and most importantly, the quality of the available resources determine the feasibility of criminal sanction. When
improving criminal legislation, we can “make a
stab” only at those tasks which we are “matured”
enough to implement in terms of financial, economic, organizational, analytical, scientific-methodological, personnel, regulatory and propaganda support. As they say, “cut one’s coat according to
one’s cloth”. This folk wisdom is well illustrated by
an example with such a measure of criminal pun322
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for him, then work on its execution just begins.
The most adequate punishment will not be properly
executed if there are no adequate resources for it.
I have written about the problem of resource
provision before. In this article, it seems appropriate to draw the colleagues’ attention to two components once again. One of the most vulnerable spots
in the criminal law management system is information and analytical support. Subjects of criminal
measures routinely continue to govern, ignoring the
feedback mechanism. In cybernetics such a system
is called “open-circuited” and considered to be ineffective.
Despite the requirements of the Presidential
Decree No. 657 “On Monitoring of Law Enforcement in the Russian Federation” of May 20, 2011,
independent monitoring of criminal law enforcement is hardly ever conducted. Even one of the advantages that Russia has – a complete statistical
observation, is not fully used because of departmental privacy and manipulative distortions.
Activities to counteract crime are no less a science-intensive area than, for example, nuclear
physics. However, the research potential, which is
currently used to study criminality, is incommensurable with the scale of this most complex social
phenomenon. To put it mildly, scientific support of
the system of criminal sanctions leaves much to be
desired. Criminal law science continues to increase,
mainly due to the efforts of university lecturers,
“overloaded” with the increasing volume of bureaucracy and the teaching load. And there are no
optimistic prospects in this direction. Unfortunately, there are no plans to construct building for criminal law research institutes in science cities, as well
as there are no intentions to build “criminological
colliders”. The consequences of criminal lawmaking are not predicted even with the help of expert
assessments. Criminological expertise of criminal
laws and their bills is not accomplished. The academic community’s numerous appeals to the authorities are ignored.

spectrum of the abovementioned legal facts is used
to provide the necessary governing impact.
All legal facts being the grounds for corrective
impact can be divided into two types: criminally
significant acts and criminally significant events.
The doctrine of Russian criminal law continues to be based on the obsolete provisions of the
classical school, according to which the main legal
fact in criminal law is such an unlawful act (omission to act) as a crime. However, the systemic interpretation of Article 14 of the Criminal Code of
the Russian Federation makes it possible to state
unambiguously that, in addition to the crime – that
is, a “socially dangerous act committed with guilt”,
there is a “socially dangerous act committed without guilt”, both of which are types of a higher level
category – a “socially dangerous act”. The Criminal
Code of the Russian Federation also deals with the
phrases “socially dangerous encroachment” (Article 37), “causing harm to the interests protected by
the criminal law” (Articles 39, 40, 41, 42). Criminal
law does not directly define most of these categories,
and therefore it is not clear how they relate to each
other and, accordingly, to the concept “crime”.
It is not the crime as it is now but a criminal
act of such type as criminal encroachment; a criminal offence and a crime that should become the
first order negative legal act [13]. By the way, the
introduction of the category of a “criminal offense”
in the criminal legislation will reduce the burden on
the criminal justice system, without resorting to
large-scale decriminalization, as the Chairman of
the Supreme Court of the Russian Federation
V. M. Lebedev proposes.
In addition to criminally significant acts, a
criminal event characterizing criminally significant
circumstances related to a natural or anthropogenic
environment (a confluence of difficult life circumstances, a state of emergency, a combat situation)
or to the identity of the perpetrator and the victim
(illness, age) should be articulated as negative governing signals both in theory and in legislation.
Criminal events can be used as grounds for restrictive and incentive sanctions.
There is a need to introduce into criminal law
such a category as a criminally significant merit,
that is a socially approved act or event with which
the criminal law links such management actions as
excluding the application of a criminal measure,
releasing from it or mitigating it.

On Legal Facts as the Grounds
for Criminal Management Measures
All means of criminal law management can be
applied only on the basis of the corresponding legal
facts, which, according to the general theory of law,
are actions and events. In turn, the actions are divided into legitimate and illegitimate. The entire
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connected, we can identify at least 12 operations:
1) the designation of objects entitled to special protection; 2) the formulation of rules for special security (hypotheses and dispositions); 3) a description
of “criminal acts”, that is types of behavior that are
dangerous for objects protected by criminal law;
4) a description of the signs indicating an increased
danger o from perpetrators of criminal acts; 5) imposing restrictive sanctions for the commission of
criminal acts; 6) the wording of “criminally significant merits”, that is a description of signs of socially useful behavior and personality traits that reduce
the danger of one’s deeds and decrease the likelihood of repetition of criminal acts; 7) the establishment of incentive sanctions for “criminally significant” merits; 8) the wording of the rules for imposing criminal sanctions; 9) the application (imposition) of criminal sanctions to persons violated the
rules of special security; 10) enforcement of restrictive sanctions; 11) the application of incentive sanctions; 12) the implementation of incentive sanctions.
Criminal law management is connected with a
significant restriction of the constitutional rights
and freedoms of citizens therefore it is carried out
not only within the strict framework of substantive
law rules, but within law-making, law-enforcement
and law-execution criminal processes as well. To
date, there is only the code of Criminal procedure;
the norms of the criminal execution procedure have
not been singled out in a separate code yet; the issue on the creation of the Criminal lawmaking code
is raised in this article for the first time.

On Restrictive and Incentive Levers
of Criminal Law Management
According to the accurate generalization of
A. V. Malko, “all kinds of social management can
be represented:
1) in the form of co-action towards the satisfaction of socially valuable interests, i. e. stimulation;
2) in the form of counter-action towards the
satisfaction of antisocial interests, that is limitation”
[9, p. 37].
The essence of social management can be visually conveyed through comparison with the caterpillar machinery operation, carried out with the
help of gas and brakes. Even in order to make a
turn, one of the caterpillars is blocked. Modern
Russia can be compared to a tank that is standing
still or moving in circles, just because the driver
can use, mainly, the locking levers.
It appears that positive stimulation is a lever
that is underused by all the branches of the Russian
government. “To hold it tight and not to let it go” is
our main method of management, which passes
from century to century. Restraints and prohibitions
have entangled Russians so much that creativity in
any sphere is already being considered even if not
an offense then a deviation [4].
The criminal justice management is perceived
by the population and even by specialists mainly as
the use of restrictive levers. However, in reality it is
a combination of constraint and positive stimulation. Dispositions of the articles of the Special Part,
on the one hand, outline the range of prohibited
types of behavior, but, on the other hand, they designate the limits of free activity in non-prohibited
spheres. And the fewer criminal restrictions there
are, the broader is the scope for active economic
and other types of creativity.
Even if there has been a violation of the criminal law prohibition, all the cycles of criminal management contain signals encouraging socially useful
behavior: giving oneself up, active repentance,
compensation for harm...
Criminal measures are a complex and multistage mechanism consisting in the correct combination of limiting and stimulating signals and commands. To move forward and adjust the personal
and collective vectors of the movement of society,
we must not “brake”, but “snub”.
As noted above, the main purpose of criminal
sanctions is achieved through intermediate goals,
and, accordingly, through intermediate activities.
With the criminal law management algorithm dis-

On an Unnecessary Link
in Criminal Law Management
The specific nature of the criminal management sanctions is reflected in the fact that the restrictive measures are leading in it, while the positively-stimulating ones play an auxiliary role. Stimulation in criminal law is used to remove or mitigate restrictive encumbrances provided for by the
criminal law on the basis of criminally significant
merit. The application of criminal law measures is
carried out according to the permissive type and
must fall within strict limits of restrictive and incentive norms: a hypothesis, a disposition, a sanction. According to the language of management,
“channels of the governing impact” are tightly
regulated by criminal, criminal procedural and penal enforcement legislation.
It is generally accepted that management in the
criminal law sphere is carried out with the help of a
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“joystick” called “criminal responsibility”. But
I will remind you that this category was introduced
into the Russian legal and scientific circulation relatively recently – in the 60s of the last century.
There are at least 8 definitions of criminal responsibility in the theory of criminal law, and there is
none of it in the criminal legislation. At the same
time, a significant part of the sanctions provided by
the Criminal Code is not covered by the concept of
“criminal responsibility”, and the overwhelming
number of foreign criminal legal systems does perfectly well without using this category.
What is the need for the category “criminal responsibility”, and what are the tasks this “legal fiction” was invented to solve? Verification with the
help of a methodological technique known as “the
Occam Razor” shows that the category “criminal
responsibility” is not only a needless link, but hinders understanding and perception of the management mechanism of criminal sanction either. Try,
for example, to explain the difference between the
exemption from criminal responsibility with the use
of compulsory educational measures (Article 90 of
the Criminal Code) and the exemption from punishment, with the use of the same compulsory educational measures (Part 1, Article 92 of the Criminal Code). What else, besides punishment and conviction, is a minor offender released in the first case
from? If it is from conviction – condemnation, as
the adherents of criminal responsibility consider,
then it is possible to come to an amazing conclusion: when released on non-rehabilitating grounds
in the pre-trial stage, the act committed seems to be
recognized as a crime, but the offender is not condemned by the society for committing it.

criminal legislation of recent years, this trend is
traced very clearly. Allegedly, public interests are
being strengthened by means of increasing restriction of such constitutional rights and freedoms
as freedom of speech and the media (Article 29),
holding meetings, rallies, demonstrations, processions and picketing (Article 31). Judging by criminal statistics Article 144 of the Criminal Code “Obstruction of the lawful professional activity of journalists” and Article 149 of the Criminal Code “Obstruction of holding a rally, demonstration, procession or picketing” are not applied.
The proclamation of the priority of human
rights and freedoms in the RF Constitution, in my
personal opinion, is strategically incorrect. Only a
balance of universal, national and individual interests can provide sustainable development. But as a
law-abiding citizen, respecting this constitutional
provision, I cannot understand how, without changing the Constitution, public branches of legislation
and law-enforcement practice were reoriented to
the priority of the interests of the state, and, to put it
bluntly, to protect the interests of persons in power.
The undeclared revision also touched upon
other provisions of the Constitution. Encroachments on the principles of democracy (Article 3),
ideological diversity (Article 13), the supremacy of
universally recognized principles and norms of international law (Article 9) remain without a legal
and criminal law assessment.
According to the Constitution, our country is a
democratic state (Article 1), but the principle of
“separation of powers” horizontally (Article 10)
and vertically (Article 12), as the most important
for a democratic organization, is not observed,
which creates a real danger of Russia’s transformation from a democratic state to an authoritarian
one. Strange as it may seem, this system-forming
principle is not the object of criminal law protection
at all. “The country has created an "executive vertical" or "controllable democracy". This is the state
where the real power is only within the executive
branch” [10, p. 52], a criminologist V. A. Nomokonov states.
Social management is carried out with the help
of information interaction through transmitting
command-signals by the management entity and
receiving feedback. Signals carry the governing
impact that forces the system to rebuild. With reference to criminal measures, governing signals are

On Objects of Special Protection
and Rules of Special Security
Objects subject to special protection are outlined in the Constitution of the Russian Federation
[3]. They were reproduced as generic objects or
objects of separate offenses of the 1996 Criminal
Code. But within 20 years a reassessment of the
importance of protected objects has occurred in all
the management cycles without being really noticed. The rights and freedoms of man and citizen
proclaimed by the Constitution as a priority (Article
2) are pushed into the background ostensibly before
the interests of society and the state, but in fact –
before the interests of the ruling elite. In an unjustifiably intense and seemingly chaotic change in the
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contained both in the text of the criminal law and in
the practice of its application and execution.
Let us analyze the principle of “equality of citizens before the law”, enshrined in the Constitution
(Article 19) and duplicated in the Criminal Code
(Article 4). Article 136 of the Criminal Code provides criminal punishment for violation of the
equality of rights and freedoms of man and citizen.
What does it look like in practice?
Specialists and ordinary people just “held their
breath” before the sentence on the case of “Oboronservis” was passed. And now, despite the fact that
the prosecutor asked a conditional sentence for
Yevgeniya Vasilyeva who was an accomplice of
half-billion embezzlement, justice was exercised –
4 years of real imprisonment. But, whether for the
fact that Vasilyeva correctly does, or, conversely,
for the fact that she quickly undoes the bed, she is
released on parole after three and a half months.
And this last governing signal, actually, annuls all
previous ones.
Fearing the “surrender of power” to political rivals, those already “seized power” strengthen their
monopoly position and narrow the possibilities for
political competition. In pursuing it any means are
used: from the constant change in the electoral legislation favorable for the ruling party, to a selective
use of all other branches, including criminal ones.
Protest sentiments are “driven inside”.
It is quite recently that the State Duma has
criminalized a single picketing, and by the Basmanny Court’s decision, the civil activist Ildar
Dadin was taken into custody for three cases of
peaceful picketing during the investigation and sentenced to three years in prison. Comparison of the
public danger committed by Vasilieva and Dadin,
and the measures of restraint and punishment chosen raise questions, to put it mildly.
At the same time, “misappropriation of power”
through underhand dealing in the electoral process
is “forced out” beyond the limits of criminal law
protection. Modern election campaigns often represent not so much a civilized, democratic process of
renewal of power as an unequal war of political
opponents. The examples of “color revolutions”
clearly show that various forms of abuse in the
electoral process can become a serious threat to
national security [7].
Despite the fact that there are as many as four
articles in the Criminal Code (141, 141.1, 142,

142.2), protecting the people’s power from encroachments, they actually “do not work”. The specialist in Electoral Crime O. V. Zaitseva writes that
“the latency of such acts is about 600 %” [6, p. 323].
Is it because the encroachments on the electoral
rights of citizens are carried out mainly by “branches” derived from the “fundamental” constituent
power?
The criminal law response is becoming increasingly selective, and Russia is confidently moving to the fact that soon all public branches of law
can be renamed into one “electoral law”.
In our interpretation, the dispositions of the
provisions of the Special Part of the Criminal Code
are the rules of special security established for the
protection of values declared by the Constitution,
intentional or careless violation of which entails the
application and enforcement of criminal sanctions.
A typical mistake (if not abuse) of the creators of
modern lawmaking and law enforcement policies is
that the rules for special security are established on
objects protection of which is necessary to ensure
the security of the authorities, but, ultimately, leads
to a weakening of the protection of national and
universal values.
On Four Types of Criminal Sanctions
Modern science of criminal law focused primarily on the study of restrictive sanctions, and in
the most restrictive component preference is given
to penal sanctions. Meanwhile, according to criminal law statistics for 2013, out of 1,012,563
(100 %) persons identified for the commission of a
crime, the punishment was imposed only in respect
of 529,406 (52 %) persons. As regards 216,118
(21 %) persons, the criminal case was dismissed or
the cases were terminated on non-rehabilitating
grounds with the application of non-punitive
measures and sentences that came into force.
206,199 (20.3 %) more convicts were released from
punishment, with other measures being used, mainly in the form of suspended sentence – 201,555
(19.9 %) [11, pp. 150–158]. If we add to this
65,237 convicts who were released on parole in
2013, it is quite clear that more than half of those
liable for acts prohibited by criminal law are subject to alternative measures of punishment. A retrospective analysis of criminal law statistics clearly
shows a tendency – “from the criminal law of punishment to the criminal law of impact”.
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Contrary to the common myth, Russian criminal law, like any foreign criminal law [17,
p. 2063; 22], has never been purely “punitive”. It
has always used a fairly wide range of types of
sanctions, including incentives. Even the institution of compensation for harm caused by the crime
did not always apply to civil law [5]. Attempts to
reduce all legal consequences of an act prohibited
by criminal law to criminal punishment are unpromising. The world literature diagnosed “the
crisis of punishment” long ago [14].
In fact, at the present time, all modern criminal
law systems are at least “double-track Systems”
(Germ. – zweispurige Systeme), that is apart from
punishment they include some other consequences
of the act prohibited by criminal law. The official
doctrine of German criminal law proceeds from the
fact that the criminal law of Germany is “doubletrack” and provides for two groups of sanctions:
penalties and security measures [15, p. 346; 18,
p. 672; 19, pp. 1–3; 20; 21]. In recent decades, a
third “track” has also been added to the two named
consequences: measures of restoration [24, p. 7].
The science of Russian criminal law, has hardly considered this matter from such a point of view.
But it is clear that the authors of the Criminal Code
of 1996 took the road of “multi-tracking”. Otherwise, how can we explain the division of legal consequences into “punishment” and “other measures
of criminal law nature” (articles 2, 7 of the Criminal Code of the Russian Federation) and the existence in the Code, for example, of compulsory
measures of a medical nature, compulsory sanctions of educational measures? The introduction of
Section VI “Other measures of a criminal law nature” has further revealed the tendency according
to which “single-track punitive” Russian criminal
legislation is becoming more and more a “multitrack” one.
This step of the legislator revived the scientific
interest in other measures of criminal law nature.
But the discussions are mainly about a list of
measures that do not apply to punishment. Researchers, with rare exception, do not try to delve
into the discussion of the legal nature of other criminal law measures. What “first elements” do they
consist of?
In our interpretation, the current model of Russian criminal law is “four-track”, that is, it includes
four types of legal consequences of a criminal act –

measures of criminal sanctions: three restrictive
sanctions: punishment, security, restoration; and
one positive-incentive sanction: stimulation.
In the current criminal law, only sanction of
punishment (Article 43 of the Criminal Code of
the Russian Federation) out of four named sanctions has a legal definition. But, as it seems to us,
the definition of punishment and its purpose
should be adjusted. The new Criminal Code might
introduce the characteristics of punishment in the
following way:
“Criminal sanction of punishment is a measure
of state compulsion prescribed by this Code, imposed by the court.
Penal sanctions may apply to an individual
who has committed a crime or a criminal offense
and means deprivations of legitimate benefits or
restriction of the rights and freedoms of that person.
Penal sanctions are used to formulate the inadmissibility and unprofitableness of the commission of criminal acts, both for the person who
committed the criminal offense or misconduct, and
for those around him” [13, p. 57].
Despite the fact that security sanctions have
long been “lodged” in Russian criminal legislation
as security restrictions in coercive medical
measures, coercive sanctions of educational
measures, in conditions of correction facilities, suspended sentences and parole, they have not been
given a legal definition and full recognition in theory yet. We believe that in the Criminal Code of the
next generation, their definition could look like
this: “A criminal security sanction applies to an
individual or to an organization having committed a
criminal act and consists in the disclosure of information, seizure of property, the imposition of special bans and duties.
Criminal security sanctions are applied to individuals with a view to limiting the possibility of
committing new criminal acts and creating conditions for effective educational and medical
measures, to organizations – in order to limit the
possibility of committing new criminal acts”
[13, pp. 58–59].
The restoration sanctions of the Russian legal
system are “written down”, mainly in the civil-legal
area. But in recent years, we have seen the beginning of their return to criminal law (Article 90 of
the Criminal Code). I am sure that the restoration
measures in a short perspective should change the
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status of “illegal migrants” and gain “equality” with
other criminal sanctions. An example of this is the
criminal legislation of the Federal Republic of
Germany, where scientists note the appearance of
the third “track” – the restoration measures in the
criminal law (die Wiedergutmachung), and in recent decades the model “criminal – victimcompensation” (Täter-Opfer-Ausgleich – TOA) has
been successfully implemented [25]. Restorative
technologies, including those in criminal law, are
becoming increasingly popular in most European
countries [23].
The new Criminal Code of the Russian Federation is possible to define them as follows: “The
criminal restoration sanction shall apply to an individual or to an organization committed a criminal
act and is the duty of that person or organization to
recover damage or otherwise to redress the harm
caused by this criminal act.
Criminal restoration sanctions are applied for
the purposes of reimbursement and correction of
moral and material harm caused by a criminal act”
[13, p. 59].
The phrase “incentive sanctions” in relation to
criminal law makes a lot of criminalists plunge into
almost a shock state and feel a sharp rejection.
Meanwhile, the existence of incentive norms (both
dispositions and sanctions), including criminal legislation, has long been proven in the works of
V. M. Baranov, Yu. V. Golik, I. E. Zvecharovsky,
A. V. Malko, R. M. Meltonian, V. N. Kudryavtsev,
R. A. Sabitov, I. A. Tarkhanov and other researchers. Incentive sanctions are indicated as a generally recognized category of law even in a teaching
aid recommended by the Ministry of Education for
students of secondary professional education institutions.
The new Criminal Code of the Russian Federation is possible to define this group of sanctions as
follows: “Criminal incentive sanction is a measure
of state positive stimulation provided by this Code,
imposed by the court.
Criminal incentive sanctions apply to an individual or to an organization that, although having
committed a criminal act, have a criminal merit to
exclude the imposition of a criminal measure, to be
released from or mitigated.
Criminal incentive sanctions are used to stimulate socially approved behavior of an individual or
the activities of an organization” [13, pp. 59–60].

On Multifunctional
and Complex Criminal Measures
At present, four main “elements” have been
“discovered” in the “periodic system” of criminal
law sanctions. For the most part, the criminal
measures provided by the Criminal Code of the
Russian Federation are “alloys”, in which several
sanctions are combined in parallel or in succession.
All criminal measures and sanctions provided by
the Criminal Code of the Russian Federation most
often represent a combination of these elements in
different proportions. They are rarely found in
criminal law without “impurities”, just like “pure”
metals in nature.
The same measures may be multifunctional,
that is they can serve as punitive sanctions and (or)
security sanctions and (or) restoration sanctions
depending on the intended purpose. For example,
“deprivation of the right to occupy certain positions
and engage in certain activities” is both a punishment and a security measure. It is curious that in the
criminal law of Russia this measure appears in the
list of penalties, and in the criminal law of Germany – in the list of security measures. Restriction on
freedom of movement can be both a measure of
punishment (deprivation of liberty) and a security
measure (compulsory treatment in a mental asylum). In the very punishment in the form of deprivation of liberty, upon closer examination, one can
discover the elements of punishment and security
measures (regimes of correctional institutions)1,
that create conditions for the organization of intensive educational measures on the convict. The regime of a mental asylum, in addition to ensuring
the safety of the patient and society, creates restrictive “banks” for favorable medical treatment.
In criminal law science a discussion about the
legal nature of confiscation continues. In the interpretation we propose, confiscation should be enshrined in the Criminal Code of the Russian Federation as a sanction of punishment (general confiscation), as a security sanction (special confiscation) and as a restoration sanction (restorative confiscation).
1

It is significant that the Criminal Code of Ukraine provides
institutions for the execution of punishment in the form of imprisonment divided into reformatories of minimum, medium
and maximum levels of security. Art. 89 of the Penal Code of
the Republic of Kazakhstan provides institutions of minimum,
medium, maximum, emergency, full and mixed security depending on the regime.
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We believe that a part of measures used in
criminal law should be considered comprehensive,
as they combine different types of criminal sanctions. These include: suspended sentence, parole,
release from punishment with the use of compulsory educational measures. Within the aforementioned complexes, the following are combined:
a) sanctions imposed by the court for a crime committed; b) incentive sanctions (exemption from
punishment in response to criminally significant
merit); c) security sanctions in the form of special
prohibitions and duties; and d) restoration sanctions
in the form of the obligation to compensate (ameliorate) the damage caused by the crime. This approach makes it possible to solve several significant
problems of law enforcement, and, in particular, the
issue of grounds that are differentiated with respect
to each of the sanctions.
The “four-track” model of criminal law provides relatively painless solution to the problem of
criminal sanctions on criminal organizations. Instead of criminal liability (read – punishment) inflicted to legal entities, the introduction of which
presupposes the existence of an artificial construction of “guilt”, we propose to impose security sanctions and restorative sanctions on criminal organizations. Recognition of the “multi-trackedness” of
the criminal law makes it possible to take the discussion about the “age of criminal responsibility” to
another level. Having renounced the concept of
criminal responsibility, age can and should be established and differentiated with reference to each
of the types of criminal sanctions: punishment (the
basic age is 16 years, for certain crimes – 14 years);
security (11 years), restoration sanctions (the obligation to “apologize” and “go through the mediation course” – 11 years, compensation for minor
harm or partial compensation of harm – 14 years,
full compensation for harm – 16 years). As for the
incentive sanction, the minimum age should not be
established, since exemption from criminal law encumbrances can be applied and is actually applied
from any age.
Recognition of the “four-trackedness” of criminal law opens the possibility for a new interpretation of the non bis in idem principle (no one can be
convicted twice and punished for the same crime).
Since this principle concerns only the sanction of
punishment, the perpetrator, along with punishment
and afterwards, can be subject to security and restoration sanctions.
One of the arguments against the “four-track”
model is that it is allegedly difficult to introduce

into the criminal legislation. But, as already noted
above, this model has practically been embodied. It
can be “strengthened” by introducing corresponding amendments to the current Criminal Code.
However, the best option is to make this model one
of the conceptual ideas of the new Criminal Code
of the Russian Federation [13].
Conclusion
The builders of the cathedral in the French city
of Chartres were asked what they were doing. One
of them answered that he was carrying bricks. Another said that he was making money for bread.
And only the third one said with pride: “I am building a cathedral!”
Unfortunately, fewer and fewer of our compatriots feel involved in the construction of the
“cathedral”. The overwhelming majority of the
population has no idea about the construction they
are involved in.
The criminal law sphere is not an exception.
Ebullient activities for “dragging bricks” overshadow the ultimate goals, for the sake of which criminal law management is carried out, switching activity to departmental, career and other “non-state”
interests. Formally-dogmatic approaches prevailing
in criminal law contribute to this.
The management approach is not universal, but
its use makes it possible to go beyond the “normative-deviating” professional thinking of lawyers; to
look at their work “from the outside”; to correlate
the goals, means and result of the activity, which, in
one way or another, concerns each of the Russians.
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