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Introduction: the article offers an analysis of the characteristics inherent in legal and religious regulation of social relations. A special attention is given to social, religious and legal responsibilities as the social relations regulators. The authors carried out a comparative analysis
of religious orthodox and legal responsibilities based on their characteristics, principles, and
functions. The article explores contradictions between legal and religious orthodox regulation
of social relations. The authors define the social nature of the contradictions and analyze the
current legislation regarding the problems caused by them. The right to freedom of conscience,
the right to sexual freedom, the application of assisted reproductive technologies are analyzed
in comparison with the requirements of Orthodox religion. Purpose: to define the interaction
between legal and religious regulation in terms of religious and legal responsibility, to identify
the social nature of contradictions between legal and religious orthodox regulation of social relations, to reveal the reasons for the contradictions, as well as the ways to balance them.
Methods: the authors applied the comparative method to analyze and compare the requirements which religious and legal norms contain. The formal legal method was used to carry out
a structural analysis of legal and religions norms, to single out their primary and secondary
characteristics. The categories of dialectics enabled the authors to identify the essential features
of contradictions between legal and religious norms. Results: the reasons for contradictions between legal and religious regulation have been detected and the ways and means of their elimination have been defined, which involve the development of new moral norms and principles
and updating the current legislation in compliance with the requirements of religious norms
firmly established in society. The authors have identified the common characteristics of religious orthodox and legal responsibilities by interpreting them as an integral social phenomenon
having positive and negative aspects of realization. Conclusion: there is an interaction between
legal and religious orthodox regulation due to the common goals, functions, and results. They
are also linked by the function of legitimation which religious norms can perform with regard to
 Malko A. V., Lipinsky D. A., 2018
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legal ones. Religious and legal responsibilities also share common goals and moral stances reflected in the principles of justice and humanism, as well as the functions of regulation, reestablishment, retribution, education, and prevention. There are positive and negative aspects of both
legal and religious responsibilities realization. The reasons for contradictions between religious
and legal norms are caused by the following factors: the uneven development and changing of
legal and religious norms, the lack of radical ways to change the existing religious rules of behavior in religious regulation; peculiar features of the legal norms content. Religious norms use
obligations and prohibitions to a greater extent than permissions, whereas the democratization
of society indicates the extension of the permission sphere in legal regulation of social relations,
as well as the imperfection of both legal and religious norms, and also the contradictions which
social relations contain.
Keywords: legal regulation; religious orthodox regulation; social relations; system of normative regulation;
contradictions; reasons for contradictions; legal responsibility; social and religious responsibility

Information in Russian

ПРАВОВОЕ И РЕЛИГИОЗНОЕ РЕГУЛИРОВАНИЕ:
ВЗАИМОДЕЙСТВИЕ, ПРОТИВОРЕЧИЯ И ОТВЕТСТВЕННОСТЬ
СУБЪЕКТОВ ОБЩЕСТВЕННЫХ ОТНОШЕНИЙ
А. В. Малько

Д. А. Липинский

Доктор юридических наук, профессор,
заслуженный деятель науки Российской Федерации,
профессор кафедры «Конституционное
и административное право»
Тольяттинский государственный университет
445000, Россия, г. Тольятти, ул. Белорусская, 14
Директор Саратовского филиала
Института государства и права РАН
410028, Россия, г. Саратов, ул. Чернышевского, 135
ResearcherID: P- 4826-2017
ORCID: 0000-0003-3204-9696
Статьи в БД «Scopus» / «Web of Science»:
DOI: 10.17150/1996-7756.2015.9 (3).447-459
DOI: 10.12737/article_58e39ece79a7d5.56302408
DOI: 10.12737/4824
E-mail: i_gp@ssla.ru

Доктор юридических наук, профессор,
профессор кафедры «Конституционное
и административное право»
Тольяттинский государственный университет
445000, Россия, г. Тольятти, ул. Белорусская, 14
ResearcherID: P-3192-2017
ORCID: 0000-0003-1870-069X
Статьи в БД «Scopus» / «Web of Science»:
DOI: 10.17150/1996-7756.2015.9(1).101-110
DOI: 10.5901/mjss.2015.v6n3p613
DOI: 10.24031/2226-0781-2017-7-4-39-61
DOI: 10.17150/2500-4255.2017.11(3).520-530
E-mail: Dmitri8@yandex.ru

Введение: в статье анализируются характеристики правового и религиозного регулирования
общественных отношений. Особое внимание уделяется социальной, религиозной и юридической
ответственности как регуляторам общественных отношений. Проводится сравнительный анализ религиозно-православной и юридической ответственности на основе их признаков, принципов
и функций. Исследуются противоречия, существующие между религиозно-православным и правовым регулированием общественных отношений. Авторы определяют социальную природу этих
противоречий, анализируют действующее законодательство по проблемам существующих противоречий, а также права на свободу совести, сексуальную свободу, применения вспомогательных репродуктивных технологий в сравнении с требованиями православной религии. Цель: определить взаимодействие правового и религиозного регулирования на основе религиозной и юридической ответственности, выявить социальную природу противоречий между правовым и религиозно-православным регулированием общественных отношений, раскрыть причины этих противоречий, а также способы их нейтрализации. Методология: авторами применялся сравнительный
метод, заключающийся в анализе и сопоставлении требований, содержащихся в религиозных и
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правовых нормах. С использованием формально-юридического метода проводился структурный
анализ правовых и религиозных норм, вычленялись их признаки и характеристики, определялось
основное и второстепенное. Категории диалектики позволили авторам определить сущностные
характеристики противоречий между юридическими и религиозными нормами. Результаты: были выявлены причины противоречий между правовым и религиозным регулированием, пути и
средства их устранения, которые состоят в разработке новых моральных норм и принципов и
совершенствовании действующего законодательства, приведении его в соответствие с требованиями религиозных норм, которые прочно утвердились в обществе. Авторы определили общие
свойства религиозно-православной и юридической ответственности исходя из их понимания как
целостного социального явления, обладающего позитивным и негативными аспектами реализации. Выводы: взаимодействие правового регулирования и религиозно-православного регулирования
обусловлено общностью их целей, функций, результатов; также их связывает функция легитимации, которую религиозные нормы могут выполнять по отношению к правовым нормам. Религиозную и юридическую ответственность объединяют общие моральные установки, которые
отражены в принципах справедливости и гуманизма, а также функции регулирования, восстановления, кары, воспитания, предупреждения и наличие общих целей. Как юридическая, так и религиозная ответственность обладают позитивным и негативным аспектом реализации. Причины противоречий между нормами религии обусловлены следующими факторами: неравномерным
развитием и изменением правовых и религиозных норм, отсутствием у религиозного регулирования радикальных способов изменения существующих религиозных правил поведения; особенностями содержания самих правовых норм. Нормы религии в большей степени связаны с требованиями обязанностей и запретов, а в меньшей – дозволения. Однако демократизация общества
свидетельствует о расширении сферы дозволения в правовом регулировании общественных отношений; о несовершенстве как религиозных, так и правовых норм, а также о противоречиях,
существующих в общественных отношениях.
Ключевые слова: правовое регулирование; религиозно-православное регулирование; социальные отношения;
система нормативного регулирования; противоречия; причины противоречий; юридическая ответственность;
социальная и религиозная ответственность

ture, in particular. Can it be one of the reasons for
low efficiency of legal regulation of social relations? We believe the answer to this question is
positive. The cult of money, the perception of a
person as the means for achieving certain goals are
common in the society. It is clear that the law is
incapable of coping with its main task, which is the
regulation of social relations. Efficient regulation is
possible only when there is a concurrent influence
of different regulators on social relations. At the
same time, legal norms themselves must be filled
with a moral content, reflect the generally accepted
religious attitudes and correspond to the universal
values. While developing the rules of behavior, the
legislator should correlate them with the religious
and moral norms and minimize possible contradictions between the legal and religious norms.
Legal responsibility is an essential component
of the system for legal regulation of social relations.
The study of legal responsibility should not be limited to its preventive and punitive functions in order to meet the existing social relations and global

Introduction
Russian society is currently undergoing a
complicated period. On the one hand, the democratic processes and the expansion of rights and freedoms provide citizens with more opportunities for
self-development and realization of their needs. On
the other hand, there are some negative trends that
have not been overcome over the last decades. Such
negative phenomena as breach of duty, abuse of
law, different types of offense and a low level of
legal culture have become widespread while a continuous increase in the number of normative legal
acts does not result in quality – in the establishment
of orderly social relations and reduction of the
crime rate and the number of other offenses. At the
same time, the society is facing a spiritual crisis as
the old socialist ideology has ceased to exist and a
new one has not been created yet. Moreover, the
Western values that have been forcibly inculcated
turned out to be alien to Russian mentality. There is
a moral and spiritual crisis in the society, the crisis
of the general culture as a whole and the legal cul8
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Normativity penetrates all spheres of social life
and is based on the need for the establishment of
the public order. The subjects of social relations are
limited by the requirements imposed on them. The
requirements are formulized in social norms and
transformed into the internal impulsive motive in
the subjects’ minds. Social norms are the standards
and patterns of behavior for the subjects of social
relations that they follow in the process of their interaction.
However, the existing social regulators fail to
cope with the ordering of social relations at a certain stage of the human society development, which
is one of the triggers for the emergence of the state
and law. It should be noted that this is only one of
the reasons as the emergence of the state and the
law is not within the research object.
Corporate, ethical, religious and moral norms
are incapable of regulating many social relations.
There is a need for a social regulator – the law
aimed at mediating the relationships between people from the standpoint of “lawful and unlawful,
legal and illegal action” [8, p. 14]. Understanding
the law as a regulator of social relations has become
axiomatic for the legal science and is present in the
works of both Russian and international scholars
[22; 39; 56].
Several characteristics of legal regulation can
be identified as follows: it is a form of social regulation; it is the regulation exercised by the state or
sanctioned by it; it is performed with the help of
legal norms, other legal means and a special mechanism. The above mentioned characteristics of legal
regulation are described with some terminological
differences in scientific literature and course books
[8, 11]. At the same time, the law is not the only
regulator of social relations since they can be most
effectively regulated only when the interaction of
different types of social norms is provided. The
combination of different means of social relations
regulation creates a single mechanism. Along with
that, some relationships are directly regulated by
social norms while others are subject to indirect
influence. Therefore, it is important to differentiate
between the notions of regulation and influence

changes that have taken place over the last decades
when the activity of mankind determines not only
its present but the future of other generations.
Therefore, social responsibility as a whole and legal
and religious ones, in particular, should be considered the regulators of social relations and, above
all, a responsibility for future actions and consequences. It is well known that the law is not only a
measure of freedom but also a measure of responsibility. Being a constituent part of the regulation system, the latter is bound to perform a regulatory
function. Legal scholars should change the existing
stereotypes of thinking, which define legal responsibility as a consequence of an offense, and study it
as an instrument for regulating the behavior of the
participants of social relations and in correlation
with other types of social responsibility.
The purposes of regulation can be achieved
only if the interaction of legal and religious responsibilities is provided. Thus, it is crucial for research
in this field to focus on the comparison of the characteristics of legal and religious responsibilities and
to determine their interconnection and interaction.
At the same time, the process of legal and religious
regulation itself is not free of contradictions and
their reasons should be revealed and thoroughly
studied.
On the Notion of Legal
and Religious Regulation
Social relations have needed regulation starting from the very moment of their appearance,
which coincides with the emergence of human society. The regulation was carried out in different
ways at different stages of its development. The
system of social regulation has been getting more
complex as the human society developed due to the
complicated processes of the interaction between
the individual and society. The regulation of social
relation is carried out by means of providing rights,
permissions, and incentives as well as assigning
responsibilities and prohibitions, while the social
norm is the standard of behavior for the subjects of
social relations. This standard determines whether
certain actions are permitted or prohibited, approved and encouraged or punished.
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considering the fact that legal regulation is the main
form of legal influence on social relations.
Religious regulation of social relations is carried out concurrently with legal regulation. One of
the purposes of both legal and religious norms is to
create a state of orderliness in social relations and
prevent offenses and other social deviations. What
is more, qualitative and systemic regulation of social relations is possible only under the condition of
a close interaction of various social regulators.
Norms of the law are “doomed” to rejection, noncompliance or their execution based only on conformity to the law but not respect unless they are
filled with universal human values, religious or
moral content and do not contradict the orthodox
canons. We do not underestimate the role of other
religions in our research. However, we believe that
detection and analysis of contradictions that exist
between legal and religious orthodox regulation is
gaining a particular importance. Religion and law
have the features of interaction, unity, differences;
that is, they are in a complex process of correlation.
It is worth mentioning that legal and other social
norms have similar processes and characteristics,
which is noted by both Russian and international
scientists [15; 60].
Up to the present moment, legal scientists have
been offering various definitions of law; and there
is also no unity of views on the notion of “religion”.
The word “religion” itself is found both in the Slavic and other European languages. Etymological dictionaries say that it was borrowed from the Latin
language. The Latin word “religiō” was identified
with conscience, piety, godliness and the word “religious” meant a pious believer [26, p. 109]. Nowadays, religion is understood as a form of social conscience, a worldview system and behavior associated with certain cult actions or behavior based on
belief in one or several gods [20, p. 16].
The definitions of religion as a “perverse, fantastic reflection of natural and social forces that
prevail over the human being”, which were imposed by the communist ideology, belong to the
past [1, p. 438]. It is noted in the atheistic literature
of the Soviet period that “religion distorts real rela-

tions existing in nature and society, disorientates
people in their cognition and transformation of the
world, fixes and perpetuates the man’s dependence
on natural and social forces” [1, p. 439]. The roots
of the soviet atheistic approach date back to Marx
and Engels who believed that “all religion is nothing but the fantastical reflection in men’s minds of
those external forces which control their daily life”
and called religion “the opium of the people”
[10, p. 328]. It is noteworthy that according to
some researchers “a religion is a unified system of
beliefs and practices relative to sacred things, that
is to say, things set apart and forbidden – beliefs
and practices that unite all those who adhere to
them in one single moral community called the
Church” [37, p. 40]. In this case, the definition is
neutral and does not have any emotional or other
“coloring”. Other researchers define religion as a
system of symbols [38]. For instance, they point out
that religion is a system of symbols aimed at establishing motivations and order in the behavior of the
society’s members [38, p. 42].
In modern secular literature, religion is neutrally defined as a special form of a worldview that
functions as a social regulator. Besides, developed
religions, as a rule, comprise three elements: dogmatics, ethics, and religious norms. According to
R. B. Golovkin, religion is a complex system that
includes faith, that is, the religious conscience; religious relations; religious cults; religious norms and
a religious organization itself [4, p. 281]. Religious
norms represent a special kind of social norms set
by different creeds and confessions. They regulate
the conduction of religious services, the rules of
behavior that guide the believers (keeping fasts,
prayers, etc.) as well as the internal relation of the
individual to God, to himself, to other people, and
the world around. They have an external form of
expression as they are formalized and fixed in sacred books, for instance, in the Bible, as well as in
their commentaries, acts issued by church community governing bodies or high ranked church
officials.
If we turn to the content of religious norms, we
will see that they regulate the individual’s relations
10
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with himself and other people. They accumulate
human wisdom, the experience of mutual coexistence cultivated over centuries. Naturally, the
nations that confess the same religion have different
content of divine norms.
Religious attitudes are set forth in sacred
books, for example, in the Gita, the Bible, and the
Koran. Religion has the property of normativity,
which is known to be not only legal but also religious. The rules of the human community life set
out in the religious normative sources are obligatory for believers to follow [31, p. 109]. These norms
have a logic structure similar to that of legal norms.
The disposition of a religious norm is often more
clearly expressed. Thus, one of the commandments
says, “Do not kill”, this is a rule of behavior. Article 105 of the Criminal Code of the Russian Federation defines murder is the intentional causing of
death of another person. However, the rule itself
says the following: “Intentional causing of death is
prohibited”. It is derived logically. The commandments are formulated in such a way that there is no
need to apply any logical formulas that we use to
derive a rule of behavior from a text of a normative
legal act.
Researchers argue that both religious and legal
norms cannot be defined without taking into consideration historical, cultural and other social factors [34, 30]. Considering that they are caused by
similar factors, they inevitably have similar requirements for the behavior of social relations participants.
Religious norms regulate social relations with
the help of a social mechanism that accumulates
such phenomena as religious norms, norms of a
church organization, canon law, religious attitudes,
cult actions, events and facts which bring religious
relations into action. Religious conscience plays a
special role in the mechanism of religious regulation, since apart from regulating external interaction
between people, religion also deals with the individual’s attitude to himself.
The main characteristics of religious regulation
can be specified as follows: firstly, it is a type of
social regulatory influence and is based on faith and
belief in God’s justice and omnipotence; secondly,
religious regulation is carried out within the framework of religious communities; thirdly, it is real-

ized through social and religious means (religious
norms, relationships, etc.); fourthly, it is a type of
non-state regulation and is aimed at protecting both
the believer and people around him.
Social and Legal Responsibilities
as Regulators of Social Relations
Both legal and religious responsibilities serve
as important regulators of social relations and are
the structural elements of the normative regulation
system. Notions of the phenomena need to be defined prior to proceeding with the problems of possible contradictions between religious and legal
responsibilities.
Responsibility is a mandatory attributive element of society that results from normativity and
the need for regulation of social relations. As society develops, the social responsibility system and its
subsystem of legal responsibility are becoming
more complex. Religious responsibility has also
undergone the process of adding complexity as the
civilization developed, although it was not so rapid
compared to that of the legal responsibility system.
Despite the importance of the notion of “legal responsibility”, there is no definition of it neither in
the modern legislation nor in the normative legal
acts that became inoperative. If we look at the etymology of the word “responsibility” given in
Ozhigov’s Dictionary of the Russian Language, we
will see that responsibility is defined by the derivative “responsible” and as “vested with rights and
duties to realize the activity” [17, p. 390].
In the German language, there are several
words for the notion “responsibility”: “Verantworting”, “Verantwortlichkeit”, and “Haftung”.
The first one refers to responsibility for unlawful
behavior; the second one implies responsibility for
actions that a subject can take in the future. The
third word is used to indicate responsibility without
guilt in the civil law [58, p. 29; 58, p. 37]. It is clear
that scientific definitions and notions cannot be
based only on the etymological meaning of one or
other word. However, it must be taken into account
along with other characteristics when formulating
corresponding scientific abstractions.
Considering the above mentioned etymological meanings of the word “responsibility”, social
responsibility can refer to both the future and past
behavior of the individual, but at the same time, it
11
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has an integral character, which finds its confirmation in scientific literature [35; 59; 60].
In philosophical literature, legal responsibility
is subdivided into positive and negative ones.
A well-known French philosopher Paul Ricoeur
connects positive responsibility with the feeling of
responsibility for the future actions. [56, p. 112]. As
early as in 1919, the idea of the ethics of responsibility (Verantwortungsethik) was suggested by a
German sociologist Max Weber. According to Weber such ethics is based on a number of principles.
It raises the issue of responsibility for actions; and
as “the ethics of conviction and the ethics of responsibility are not absolute opposites, they are
complementary to one another, and only in combination do they produce the true human being”
[61, p. 505]. Max Weber wrote about responsibility
in relation to politics. He paid special attention to
what kind of people should carry it out – responsible ones.
Scientific and technological advance led to the
development of views on responsibility. At the end
of the last century, Hans Jonas considered the principle of the individual’s responsibility from another
standpoint – he took into account atomic energy,
the environment, the conservation of biological
species, and other planetary-scale problems. He
raised the question of responsibility for the preservation of mankind, and the responsibility itself was
regarded as a global problem of modern times [45;
46]. Responsibility for the human race and for the
planet should become a principle of the third millennium. This is the responsibility for the environment and today’s world as well as for what the
world will be like after us. Actually, responsibility
in such an aspect prompts us to think about how
humanity should develop so that the present and the
future generations survive. “The global community
has to learn to think in global interconnections”.
There are some inevitable questions of how to build
the life of civilization and what basic principle has
to be followed in order to create harmonious conditions for coexistence. Profits should not become the
highest consideration. It is not an aim but rather a
result, and “the knowledge society must replace the
business society” [46, p. 301].
Social responsibility is a dialectic interrelation
between the individual and society, within the
framework of which mutual rights and obligations
are realized and the requirements of social norms,

moral and ethical principles are observed. Negative
responsibility occurs only as a result of a social deviation (deviant behavior) and is associated with
censure, condemnation and bearing the unfavorable
consequences provided for by the sanction of the
violated norm. At the same time, social responsibility is a multifaceted phenomenon that includes psychological, cultural and moral aspects. It depends
on the society’s development level, its mentality
and value priorities. However, social responsibility
itself is a value aspect of the existing culture. It is
not solely related to obligations because it is also
based on the opportunities for personal development and fulfillment of the subject.
The multifaceted nature of social responsibility
is conditioned by the fact that it is based on freedom and is the expression of freedom. However, as
is well known, an absolute freedom does not exist.
Thus, responsibility is the limitation of the subject
with certain requirements imposed on him by society. It is known that social responsibility does not
exist in its pure form. It is always expressed in certain specific types such as legal, corporate, moral,
religious, political, and so on. Legal and religious
responsibilities correlate with social responsibility
as specific and generic notions. Social responsibility is a generic notion while legal responsibility is a
specific one. A similar statement applies to religious responsibility.
Legal responsibility must be studied in interconnection with social responsibility. At the same,
this notion should contain legal specifics, as the
notion of social responsibility is defined in philosophical and sociological literature on the basis of
generalization of moral, political, corporate and
other non-judicial types of responsibility. On the
other hand, legal scholars analyze legal responsibility without taking into consideration the peculiar
features of the generic notion of social responsibility. The roots of this approach go back to certain
historic traditions, since for a long time legal responsibility was studied only as a consequence
of offense.
However, sociological research indicates that
citizens themselves understand legal responsibility
in its positive aspect. We have carried out a survey
of three hundred citizens regarding their awareness of responsibility, their perception of legal
norms and responsibility for future actions. Thus,
to the question “What can restrain a person from
12
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committing an offense in the future?”, 73.4 % of
the respondents replied: knowledge of law, respect
to law. More than 89 % of the respondents compare
their behavior to criminal and legal and other bans.
At that, legal scholars and practitioners, following
the scientific traditions and schools, replied in half
of the cases (41 %) that norms of forbidding
spheres of law do not regulate behavior of a subject. There emerges an interesting situation when
the addressees of legal norms consider themselves
positively responsible for the future behavior, but
half of legal scholars do not think so. A part of legal experts and practitioners think that the bans are
observed due to usual behavior – 43 %; motives of
respect to law and high consciousness – 24.5 %.
Apart from that, the citizens (80.2 %) state that they
bear legal responsibility before the state, in particular, positive responsibility for the future actions,
and 50 % of citizens stated that the state is responsible before them. The controlling question “Do
you deem yourself legally responsible for your future behavior?”, 84 % of the respondents answered
positively.
This survey confirms many theoretical provisions regarding legal responsibility as a form of
social responsibility.
At present, the relations of responsibility are in
a crisis state, which is due to the complex processes
going on in the society. Modern society is experiencing a crisis associated with a paradigm shift,
when “commodity – money – commodity” paradigm recedes into the background, and a person and
his labor should no more serve as a means of
achieving the goal. Education and the development
of a person, his knowledge and responsibility
should be the goal. Knowledge should not be
formed on the basis of soullessness, but on the individual’s awareness and understanding of responsibility for the future development of both himself
and others. Knowledge and education will have the
key meaning in such a society. However, used irresponsibly, they can harm society instead of developing it. A man must remain a man, a personality, a
subject and not become a means of achieving goals.
There are trends to replace capital, which used to be
a decisive factor for the development of both a specific enterprise and society, with “human capital”,

which determines the future development. In other
words, a man saves a man and the civilization as a
whole.
Even the most pragmatic economists are reconsidering their position that the main task of an
enterprise is to make profit, and the maximum profit is the company’s best contribution to its own development, to the development of society, a particular state or the world economy. European representatives of both social sciences and economics
from Aristotle to Adam Smith recognized ethical
aspects in economy and politics. There is a misconception that ethical behavior in the economy is not
economic. However, the practice of social development has shown that responsibility and ethics in
economic relations are a contribution to the future,
whereas obtaining maximum profits at a certain
stage of development can lead to a crisis and significant losses in the future. Social responsibility is
closely connected with ethics. Therefore, the statements “to act ethically” and “to act responsibly” are
synonymous in their essence. Without ethics and
responsibility, the modern world can turn into a soulless world devoid of values and relevant reference
points and come to a spiritual crisis, which will result in the state and economic crisis. Many researchers rightly point out that a cultural crisis arises from
a moral crisis and a lack of spirituality [36; 51; 52]
Kant wrote, “A human is responsible for the
humanity on his behalf” [5, p. 478]. Any deeds of a
subject could be classified as finished and those
that he is going to perform in the future. In the scientific literature, devoted to religious, moral, social,
and legal problems, the notion of responsibility is
viewed from the position of two aspects: responsibility for past deeds (behavior), which violated social norms; and responsibility for future deeds. Accordingly, these aspects are called retrospective and
positive (perspective). Not all scholars agree with
legal responsibility’s possessing a positive aspect of
realization. For example, O. E. Leyst, while criticizing the concept of positive legal responsibility,
noted that “legal science, as all social sciences,
cannot use philosophical notions and categories in
the "final form" without the specifics of the subject
of the science” [11, p. 536]. It is possible to agree
partially with this statement.
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A. V. Malko, D. A. Lipinsky

Philosophical categories may not take into account the peculiarities of a certain science, but the
main features and qualities, peculiar for social responsibility, are reflected in legal responsibility. In
this case, we speak of a very important characteristic and feature.
At present, the limits of liberty are expanded
in our freedom, with appearance of new subjective
rights and legal interests; still, the connection between society, personality, and state, as well as set
requirements and responsibility, should grow. Social responsibility is a measure of liberty. It is
based on liberty, but, on the other hand, liberty is
limited with its help – due to making a subject act
within the liberty. “Consciousness – liberty –
choice” – this Locke’s triad is a description of a
situation of a clever (responsible) existence of a
human. There could be no unlimited or absolute
liberty, and liberty without social responsibility
transforms into chaos.
A well-known sociologist Emile Durkheim
pointed out that irresponsible behavior is based on
the absence of normative structure, anomie
[37, p. 49]. Other international researchers emphasize that social responsibility has both positive and
negative aspects [61; 62]. This poses the question
for the Russian law experts who tend to see it as an
instrument of deterrence and punishment rather
than a behavior regulator. Why is the function of
legal responsibility narrowed down this way? Legal
responsibility is social by its nature and has characteristics inherent in the generic phenomenon.
Responsibility of society and personality has a
social nature, which is caused by the character of
public relations, a person’s qualities, his place in
the existing system of relations, and peculiar features of society. The statement that a person is a
totality of social relations has not lost its value to
this day. The theory of social character of personality helps to understand the genesis, functions, and
reasons for downfall of various types of society. It
helps to understand which motives of behavior are
popular with most people and support the social
system, and which ones ruin it.
The study of positive legal responsibility is
not an exclusively theoretical abstraction or a cer-

tain rudiment of the socialist ideology – as the opponents of this concept want to show it. It is a result of reflection of social responsibility and a certain stage of our society’s development in the scientific knowledge. This phenomenon had existed
before scholars began studying it. Positive legal
responsibility is predetermined by the very nature
of human society and the necessity for regulating
and protecting the existing values and social
relations.
Social responsibility is impossible without the
subject’s liabilities, which could be based on various social norms; but this liability should be realized in behavior, which corresponds to the requirements of social norms. Violation of the requirements of a social norm is an act of irresponsible
behavior of the public relations subject, which
leads to the liability to be subject to various
measures of public constraint. Social responsibility is indivisible, but is possesses various forms of
realization, which are predetermined by the philosophic law of integrity and struggle of contradictions. Commonness of the forms of realization of
social responsibility is in the fact that they are
provided by a social norm, possess equal preconditions (freedom of will), and are reflected in socially significant behavior of the subject. However, behavior can be different: approved by society,
i. e., corresponding to the requirements of social
norms, or conflict, which contradicts the social
norms. Nevertheless, there are interconnections
even between these characteristics of a subject’s
behavior. Thus, socially useful or socially acceptable behavior can exist only when there is a
behavior condemned by society, and vice versa.
Contradicting characteristics of such behavior are
predetermined by the philosophic law of integrity
and struggle of contradictions. At that, both the
first and the second variants of behavior are fixed
(modeled) in the social norm, therefore, voluntary
and mandatory forms of realization of social responsibility are established.
It could be noted that views on the voluntary
form of realization of social responsibility presented in philosophic literature are correct by and large,
but any of its attributes is shown as the main one
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and the emphasis in determining the social responsibility is made on it. The essential feature of the
voluntary form of realization of positive responsibility is seen by the scholars as: free will; socially
useful behavior; interconnection with society; liabilities; requirements, etc. It seems that a lot of
these features characterize the voluntary form of
realization of social responsibility.
Surely, social responsibility reflects the connections between society and personality, but is not
limited by them. These connections are based on
mutual obligations, rights, and interests, which are
expressed in the approved behavior. At that, any
right or liability should correspond to the will and
consciousness of the subject, based on which the
subject has develops internal psychological attitude
and motives of the goal. At that, it takes place at a
certain emotional background. Besides, the subject’s behavior is evaluated by the society, which
leads to approval or bonuses.
Negative or mandatory form of realization of
social responsibility is based on a range of features.
The main one is the liability to take measures of
public influence established by the social norm.
The next attribute of the negative social responsibility is its being based on public constraint, which
is expressed in the society’s evaluating the deed
and taking the consequences that are provided for
by the sanction of the social norm.
In view of the above, we believe that social responsibility is a dialectical interconnection between
a person and society. It is characterized by mutual
rights and obligations for observation of social
norms, their execution that is approved, encouragement, and in case of irresponsible behavior that
does not correspond to these norms, this liability
involves restrictions provided for by the sanction of
the social norm.
Social and legal responsibilities have similar
foundations, common functions and principles, reflecting the connections between a person and society, and seek the same goals. At the same time,
legal responsibility is characterized by specific attributes, based on which it could be distinguished
from other types of social responsibility. Firstly,
legal responsibility is guaranteed by the state. Secondly, it is realized only in the processual form.

Fourthly, its consequences are approval with encouragement or denouncement with realization of
the measures envisaged by the sanction of the violated norm. These features, which distinguish legal
responsibility among other types of social responsibility, do not contradict general features of social
responsibility.
The interests of prevention of offenses and
other social deviations predetermine the study of
the mechanism of the behavior formation that is
approved and encouraged by society. It is known
that one of the characteristics of civil society is
mutual responsibility of the individual and the
state, responsibility of separate subjects before
each other, collective, mutual responsibility, etc.
In its turn, social responsibility is one of the most
important components of civil society and free
individuals with equal rights and obligations. “Being predetermined by state and law, it receives
political and legal peculiarities and forms”
[27, p. 14], but it does not lose its main attributes
and characteristics.
The scholars who stick to the concept of negative legal responsibility point out the impossibility
to unify such contradictory aspects, sides, and
forms, as they exclude each other. At that, it is possible to apply the main principle of dialectics to
legal responsibility and study the phenomena of
social life based on the law of the unity and struggle of contradictions. Legal responsibility, together
with other forms of social responsibility, is indivisible. It includes responsibility for the past and
future behavior. Stating the opposite – legal responsibility’s lacking the positive (voluntary) form
of realization – means to recognize it not as a form
of social responsibility but as a special “unsocial
form”, which leads to its exclusion from the system
of social relations regulation.
Regulation of legal responsibility takes place
on the basis of various legal means: bans, obligation and permits. At that, the norm of law is a model of possible or proper, as well as responsible behavior. According to this model, we determine how
legality and illegality, as well as legal responsibility, are formalized with the help of legal norms,
being established and set by them. “Establishment
of the statutory (shared responsibility) responsibility
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takes place before the fact of legal or illegal behavior” [25, p. 80]. “Statutory responsibility is objectively determined, set by the law, and protected by
the state necessity (obligation) of conscious and
voluntary execution of legal prescriptions by the
members of legal relations. It performs the constructive and regulatory function, is a model (construction) of responsible and proper behavior”
[25, p. 81]. Positive and negative aspects of realization of legal responsibility are subjects’ attitude
to shared (statutory) responsibility. At that, this
attitude does not exist in the subject’s psychology,
it is expressed in the subjects’ behavior. It should
be emphasized that legal responsibility is integral
but it has various forms (aspects) of realization.
“The law is not just the measure of legal freedom
but the measure of legal responsibility. These are
correlation categories. Responsibility is the same
objective necessity as freedom” [13, p. 23].
The normative foundation of legal responsibility is set out in the norm of law, and its deep foundation consists in the subject’s inclusion into public relations and its connections, requirements established. In the legal norm, these requirements are
only formalized; they start to acquire the character
of the general obligation, authoritativeness, and
state coercion.

based on faith in the Day of Judgment when people
will answer for their sins before the Most High:
“It will be the same for priest as for people, for the
master as for his servant… they have disobeyed the
laws, violated the statutes and broken the everlasting covenant. Therefore, a curse consumes the
earth; its people must bear their guilt. Therefore,
earth’s inhabitants are burned up, and very few are
left… The earth is broken up, the earth is split
asunder, the earth is violently shaken… for its
transgression is heavy upon it”. The believer comprehends that he is the creator of his destiny as God
granted him with the right to choose and relative
freedom. It depends on the person himself whether
he will get into paradise or hell. In this respect, the
Apostle Peter's warning is significant: “…be prepared to give an answer to everyone who asks you
to give the reason for the hope that you have. But
do this with gentleness and respect”. The messages
of orthodox saints contain both hatred of the sin and
love for one’s neighbor and God’s creations in general. A responsible believer realizes that his deeds
and actions will be examined at the Day of Judgement after his death. The New Testament says,
“Then I saw a great white throne and him who was
seated on it. The earth and the heavens fled from
his presence, and there was no place for them. And
I saw the dead, great and small, standing before the
throne, and books were opened. Another book was
opened, which is the book of life. The dead were
judged according to what they had done as recorded
in the books. The sea gave up the dead that were in
it, and death and Hades gave up the dead that were
in them, and each person was judged according to
what they had done”. The subject’s internal understanding of religious responsibility is of major importance for his spiritual life. According to Christian teaching, a man has the freedom whether to
accept Christ or not. The freedom is in the choice
of whether to follow the commandments or not.
Blessed Augustine said, “God became a man for
man to become God”, which means to take responsibility not only for yourself but also for those
around you. The believer has a feeling of responsibility for his actions as well as for the actions of
other people; he realizes the meaning of the cross
which he has to bear. Religious responsibility
opens up the prospects that are beyond limited
earthly existence. In this case, responsibility
not only limits the believer but also enables him

Religious Responsibility
as a Regulator of Social Relations
Despite of the numerous studies regarding the
notion of “legal responsibility”, researchers have
not treated the notion of “religious responsibility”
in much detail yet. However, the existing studies
recognize that there is a positive religious responsibility. The issue of religious responsibility is examined in the book of the Patriarch of Moscow and
All Russia Kirill “Freedom and Responsibility: In
Search of Harmony. The Human Rights and Dignity of the Individual”. He emphasizes that responsibility is the feeling of “moral duty to God, society,
and yourself” [9, p. 6].
A moral duty in front of God is identified with
the notion of responsibility. However, at the same
time, the rights and freedoms of the individual and
citizen connected primarily with his legal, moral
and religious responsibility are not neglected.
A religious feeling of responsibility is a value manifestation of spirituality. The believer bears responsibility to God for his piety and sin, for his life and
attitude to people and things around him that is
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to understand the meaning of life, true values and
spiritual development, which eventually is expressed in his behavior and attitude both to himself
and to others. A feeling of religious responsibility
leads a person to a different level that is not limited
to consumption and acquisition. According to Carl
Jung, the Apostle Paul is a confirmation of this, as
he was a wandering weaver whose meaning of life
lay in the psychological certainty that he was God’s
messenger and was responsible to him [29, p. 81].
We can see understanding of social significance of
one’s own behavior and the assessment of one’s
own actions in the Apostle Paul’s life. Such understanding is defined by science as a positive aspect
of responsibility, but in this case, it is a religious
one. And given that the requirements of many moral and religious norms coincide, it is also true for
moral responsibility. At the same time, both objective and subjective characteristics of religious responsibility are essential because the subject’s internal attitude toward the word and himself must be
expressed in his behavior. Religious positive responsibility exists in the unity of its objective and
subjective characteristics. Moreover, religious responsibility imposes requirements not only on external behavior, but also on the inner world of the
subject.
When comparing legal and religious positive
responsibilities, the former manifests itself externally in the subject’s legitimate behavior that can
be deserved, socially active, habitual, conformist or
marginal. The existence of internal characteristics
of positive legal responsibility is noted in the legal
literature. They include positive mental attitude,
different types of motivation, and the struggle of
motives. However, only the external side is necessary to qualify an act as unlawful or lawful. The
internal side is important only for preventing offenses, in particular, when it comes to marginal behavior that is on the edge of offense or the abuse of
law. Thus, from a legal point of view, the behavior
is considered responsible if it refers to any kind of
lawful behavior. Religious positive responsibility
imposes requirements not only on the external side,
but also on the inner world of the individual and his
motives. It exists in the unity of objective and positive subjective characteristics.

There are positive and negative aspects in all
kinds of social responsibility. Following the logic
that proceeds from general to particular, we come
to the conclusion that religious responsibility also
has a positive aspect. Religious responsibility is
grounded in faith and God’s justice and constitutes
a duty of the believer to follow the norms and traditions, to be sinless, to compare his inner world and
behavior with their requirements. In case the requirements of religious norms are violated, the individual has a voluntary obligation to confess and
suffer certain limitations caused by the sin.
Negative religious responsibility is based on
irresponsible behavior associated with the disappearance of religious spirituality feelings and is
considered to be a sin. According to the existing
norms, the believer must confess his sins to God
[18, p. 128].
A positive aspect of religious responsibility is
based on the canons which commit the believer to
live in accordance with religious commandments.
These are some of the canons: “Each of you must
respect your mother and father. Do not steal, do not
lie, do not deceive one another. Do not defraud or
rob your neighbor. Do not pervert justice. Judge
your neighbor fairly. Do not hate a fellow Israelite.
Do not seek revenge or bear a grudge. Love your
neighbor as yourself. Stand up in the presence of
the aged, show respect for the elderly and revere
your God. When a foreigner resides among you in
your land, do not mistreat them. Do not use dishonest standards when measuring length, weight or
quantity. Do not deny justice to your poor people in
their lawsuits. Have nothing to do with a false
charge and do not put an innocent or honest person
to death, for I will not acquit the guilty”.
A positive form of the realization of religious
responsibility is a voluntary obligation to comply
with the requirements of religious norms. There is
no state coercion in it. The believer’s perception of
himself as an individual introduced to moral and
religious values arises from religious responsibility.
At the same time, cult activity plays an important
role in preparing believers for social life and
strengthening their feeling of unity and satisfaction
as it allows them to maintain their traditions, get
together for the rituals and fulfill obedience.
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Religious relationships are rather diverse, and
organizational or cult responsibilities can be determined from their nature. Cult responsibility is
based on the obligation to adhere to the rituals, ceremonies, and worship services. The content of such
responsibility also includes the relationships that
develop among people when participating in religious rituals and worships.
Organizational responsibility, in its turn, is
aimed at the regulation of interchurch and interconfessional relations as well as relations inside a
religious organization. It is based on various provisions, regulations, and statutes that determine the
procedure for selecting governing bodies. Moreover, they regulate the rights and duties of religious
organizations themselves as well as those of their
members, collegiate and sole governing bodies.
Religious responsibility covers a rather broad
sphere of believers’ social life.
Religion should be considered as a factor of
social stability and social change that depends on
the church’s responsibility to God. The cruelty and
inhumanity of the Inquisition in Europe in the middle and later ages are well known. Therefore, Pope
John Paul II offered a public repentance for the sins
committed in the name of the Catholic Church and
asked forgiveness for:
– the lack of tolerance toward followers of
other religions, the use of violence, triggering
religious wars, the cruelty of the Inquisition;
– the divisions among Christians;
– contempt and hostility toward the Jewish
people;
– sins against human dignity as well as against
entire races, nations, and women;
– sins violating human rights and social
justice1.
This proves the fact that religious responsibility extends to all members of the Church. It may be
noted that the existing system of religious responsibility is classified into the general one, which extends to both laymen and clergymen, and the special one, which subjects are official members (ecclesiastics) of the Church. The list of church punishments is relatively small and includes the imposition of penance, excommunication, and repentance [17, p. 128]. Each of the punishments has its
special features. For instance, excommunication
varies in degree. Firstly, an excommunicated per1

son is deprived of the right to participate in the sacraments of the Church or any other cult ceremonies.
Secondly, in exceptional cases, excommunication
can mean the prohibition of performing the liturgy
in temples and their sealing. Thirdly, the anathema
can be proclaimed and an excommunicated person’s name is written in the church’s synodic
(commemoration book) read this day. Fourthly, a
small excommunication can be applied.
Other types of punishment consist in various
kinds of repentance in the church. Its aim is to provide an opportunity to get free of the sin. The repentance assigned by the priest is called penance
and includes such acts of piety as bows, prayers,
keeping fasts, and so on.
There are special measures of religious responsibility for clergymen: a prohibition of service; a
transfer to another parish; the imposition of penance; obedience in a monastery under the spiritual
guidance of a supervisor; the deprivation of rank.
If we compare the systems of legal and religious responsibilities, we will see that the former is
more complex. It includes the following kinds of
legal responsibility: constitutional, administrative,
criminal, civil, disciplinary, financial, etc. We observe how the system of legal responsibility is becoming more complex year by year, when the complementarity of the legal responsibility types contributes to increasing the effectiveness of the general functions implementation and serves as a system-forming factor [61].
This issue can be considered from a different
perspective. The complexity of the religious responsibility system inevitably results in the increase
of laws and other normative legal acts. However,
this raises the question whether a continuous
growth in the number of normative acts can improve regulation. Social relations can be brought
under regulation but the necessary result may not
be achieved. Legal norms need a moral component.
Religious recognition and approval of normative
legal acts is an effective prerequisite for the cultural
and moral development of society. Laws will not
bring positive results unless supported by the majority of society members. “Quid leges sine moribus vanae proficient?” says the Roman aphorism.
“Of what avail are empty laws without (good) morals?!” Morality cannot exist without religion and
vice versa. To answer this question, let us address
the first article of the Universal Declaration of Human Rights: “All human beings are born free and

Izvestia. 2000. 13 March.
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equal in dignity and rights. They are endowed with
reason and conscience and should act towards one
another in a spirit of brotherhood”. The subjective
right of the freedom of religion follows from the
Universal Declaration. This right has a double
meaning that implies both the freedom to practice
religion or not to practice religion. There are both
believers and atheists in society. Is internal commonality possible between them? We believe it is
not only possible but also necessary. We can encounter situations in which non-believers behave
according to ethical principles and show responsibility not only to themselves but also to people
around them. Believers and non-believers should
have responsibility to each other and mutual
respect.
The responsibility for establishing the atmosphere of mutual respect between believers and
atheists lies also on scientists. They should concentrate their efforts on substantiating moral and
religious “filling” of legal norms rather than focusing on the rejection of the idea of the world
creation contained in the Book of Genesis, as
American philosopher of religion and theologian
John Hick does. He believes that it reflects only
the structures and principles of gnoseology characteristic of that time [44, p 284]. This solution of the
problem fails to give positive results. One can proceed from the fact that scientists’ thought activity is
directed towards the Absolute, which serves as its
basis. In this case, we should recognize Revelation
as the initial principle of our cognitive activity and,
consequently, such foundations of Christian
knowledge as the doctrine of the creation of the
world by God from nothing. The thesis of the conditionality of our cognition by the Absolute eventually leads to the movement of scientific search
within the framework of religious consciousness.
Morality, reason, faith and consciousness make it
possible to develop science within certain frameworks and boundaries.

If we compare religious responsibility to legal
responsibility, the latter, as is well known, carries
out regulatory, restorative, punitive, preventive and
educational functions. We believe that religious
responsibility also performs these functions, but
with the help of other methods.
If we turn to the content of the regulatory function of legal responsibility, we can conclude that it
is aimed at consolidating social relations and registration of their dynamics. The main ways of its implementation are formulating patterns of lawful behavior, fixing rights and obligations as well as taking incentive measures. The impact of the regulatory function of religious responsibility supplements
the regulatory function of legal responsibility and
manifests itself in the consciousness of the believer.
The value reference points that it forms are worked
out independently by each religious confession and
transferred from one generation to another. Despite
of being abstract and not very specific, religious values serve as an action program for subjects, and are
associated with the ability to choose a particular behavior pattern. In this way, religious responsibility
carries out its regulatory function. The internal
communication of the individual with God represents a special value. The believer’s aspirations are
aimed at bridging the gap caused by the “original
sin”. This aspiration represents a distinctive motive
that shapes behavior that is lawful both from the legal and religious perspective. It is expressed by such
actions as visiting church services, performing prayers, keeping fasts, following the commandments, etc.
The regulatory function of religious responsibility and the regulatory function of legal responsibility are aimed at regulating social relations.
They supplement each other in the system of normative regulation of social relations. Scientists
point out that their effectiveness largely depends
on the presence of a moral component in legal
norms [41, 50, 69].
Purposes determine the existence of certain
functions of religious and legal responsibilities.
The purpose of the educational function of legal
responsibility is to shape legal culture, citizens’
legal consciousness, and respect for law. The purpose of the educational function of religious responsibility also correlates with that of legal responsibility. It inculcates love for a neighbor, respect for the commandments, and other moral
values. “Keep sane and sober for your prayers.

Functional Purpose of Legal
and Religious Responsibilities
It is important to consider the instrumental
level of the issue of religious and legal responsibilities when each function serves to achieve a particular purpose. Thus, we have directly approached the
functional purposes of religious and legal responsibilities that reveal their essence and social purpose.
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Above all hold unfailing your love for one another, since love covers a multitude of sins. Practice
hospitality ungrudgingly to one another. As each
has received a gift, employ it for one another”.
The educational function of religious responsibility is directed primarily at the inner world of the
man. The regulatory function puts external manifestations (behavior) to the forefront, whereas the educational function pays major attention to the individual’s value system. It can be noted that the educational impact of religious responsibility is similar
in its purpose to the educational function of legal
responsibility, which leads to their interaction.
“However, the educational function of religious
responsibility also has a specific purpose: cultivating the need for peace and love, compassion and
tolerance for one’s neighbor, a caring attitude to
those in need” [20, p. 8].
If we turn to the purpose of the preventive
function of legal responsibility, it involves general
and specific prevention, ensuring lawful behavior
of the subjects of legal responsibility. In case of
religious responsibility, the purpose of prevention is
wider as it is focused on the prevention of sin and
disgraceful behavior, the notion of “sin” not coinciding with the notion of “offense”.
Legal education is necessary to realize the preventive function of legal responsibility effectively.
It is also true regarding the preventive function of
religious responsibility. The knowledge of the religious commandments, which oblige a person to
correct and improve his spiritual world, to give up
revenge and love his enemies, becomes highly important. “Anger and fury are both of them abominable, and the sinful man shall be subject to them.
He that seeketh to revenge himself, shall find
vengeance from the Lord, and he will surely keep
his sins in remembrance. Forgive thy neighbour if
he hath hurl thee: and then shall thy sins be forgiven to thee when thou prayest… Refrain from strife,
and thou shalt diminish thy sins: For a passionate
man kindleth strife… If thou blow the spark, it shall
burn as a fire…”
Punishment in both types of social responsibility (legal and religious) is conditioned by the
need for education, prevention, and correction. In
other words, it should not become a goal in itself
and the punitive function is performed in order to
support the effective implementation of the other
responsibilities.
However, the punitive effect of religious responsibility has a number of specific features.

A person committing a sin acts against the will of
God and incurs an inevitable retribution from God,
who can tolerate for a long time and try to reason
with the sinner before punishing him. The extreme
measure of religious responsibility is destruction
of a sinner by God (through illness, accidents,
etc.), and believers perceive it as punishment.
However, destruction is the most drastic measure
caused by the individual’s dangerous behavior. It
is performed in order to save the lives of others.
Moreover, it is performed not by the action of
God, but due to His connivance, which is the removal of protection from a person who becomes a
victim of natural forces.
Destruction of a man is not the main means of
God’s influence on people. It was inherent in the
Old Testament when a man’s consciousness was
not capable of perceiving the rules given by God to
Moses. “Never again shall all flesh be cut off by the
waters of the flood”. Therefore, Nikodim Milosh
points out that “by using coercive measures against
a member who has violated the church law, the
Church seeks to induce him to change and improve
himself so that he could reacquire the lost good
through communication with the Church. Only in
extreme cases does the Church completely deprive
the sinner of its fellowship. The Church prevents
the violation of order in the Church itself and the
wide spreading of evil by condemning the crimes of
individual members and keeping them with the
power of law” [14, p. 151].
With regard to the functions of legal responsibility, it has already become axiomatic that punishment is not a goal in itself. It is implemented in
order to achieve other purposes of legal responsibility: prevention, restoration, regulation, and so
on. Without going into all aspects of the death
penalty as a form of punishment, we would note
that it has an exceptional nature and correction,
education and prevention purposes are not
achieved in its implementation. According to the
general rule, the punitive functions of legal and
religious responsibility are not goals in themselves, as they are necessary for the implementation of other more humanistic goals.
Both religious and legal responsibilities are
aimed at restoring social relations, social justice,
and order. If we look at the restoration function of
legal responsibility, it can be noted that its realization begins with a fair conviction of a guilty person,
which implies the restoration of justice in the minds
of the victims and society.
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The external aspects of the restoration functions are expressed in the compensation the damage, the compensation for losses, apology, and so
on. Finally, these actions lead to the restoration of
social relations and, in a broad sense, to the restoration of law and order, in general.
The restoration function is also implemented
with the help of religious responsibility, although it
is primarily aimed at the subject’s inner world, at
restoring the values proscribed by religion as well
as positive motivation and attitude to oneself, others, and God. Furthermore, restoration is expressed
in the subject’s actions, which is confirmed in the
Old Testament. “The Lord spoke to Moses, saying,
"If anyone sins and commits a breach of faith
against the Lord… if he has sinned and has realized
his guilt and will restore what he took by robbery or
what he got by oppression or the deposit that was
committed to him or the lost thing that he found or
anything about which he has sworn falsely, he
shall restore it in full and shall add a fifth to it, and
give it to him to whom it belongs… and he shall be
forgiven for any of the things that one may do and
thereby become guilty"”. The restoration function
is realized by means of repentance of sins and confession. A repentant person receives forgiveness
during confession, and thereby restores the spiritual
ties with God previously violated by his actions.

“Similarly, the principles of religious responsibility can be understood as the fundamental ideas
enshrined in canon law and based on Holy Scripture. They remain unchanged for centuries and the
Church activity is built on them” [20, p. 16]. These
principles can also be defined as “the fundamental
ideas expressing the essence, nature and purpose of
religious responsibility” [20, p. 17].
Justice as a principle of legal responsibility
can be conditionally called the “principle of principles”, as it serves as a basis for all other principles. If we look back at the history of its emergence, the notion of justice appeared much earlier
than the notions of individualization, humanism,
guilt, and inevitability.
The principle of justice in legal responsibility
and the principle of justice in religious responsibility are most closely connected with each other. This
is due to the fact that justice is not a purely legal
category. This category is more related to morality
as it is connected with the notions of good and evil,
punishment and retribution, rationality and conscientiousness as well as the recognition of universal
human values. There are several concepts of justice
in national and international science, but it is difficult to agree with some of them. Thus, Friedrich
Hayek argues that the concept of justice is meaningless and empty since society is not able to be
unjust or just. In his opinion, justice is a quasireligious superstition that opens the way to totalitarianism [42, pp. 67–69]. The roots of these ideas lie
in the extreme libertalism, fundamentalism and
egoism, when the human “I” is put first to the detriment of the interests of other society members. In
our opinion, the denial of justice is inhumane and
does not comply with universal human values. The
society inevitably encounters the distribution and
redistribution of material values and the fundamentalism of Hayek [42] can be implemented only by
authoritarian methods [49, p. 47]. Some international researchers completely deny the distributional aspect and put emphasis on material equality rather than on the formal one, which is not possible in
principle [47].
Robert Nozick’s theory of justice includes the
following: the right to acquire property that has not
previously been owned (the principle of just acquisition); the right of gift and the right of exchange

Principles of Legal
and Religious Responsibilities
Both legal and religious responsibilities are
based on a number of common principles such as
justice, humanism, inevitability, individualization,
and guilt of an act. The existing system of legal responsibility principles is the result of social development. They reflect the essence of legal responsibility, the cultural reality of society and the prevailing ideas of good and evil, and fair retribution. The
principles of legal responsibility can be set forth in
a specific article of a normative legal act, be apparent from its content or predetermined by the spirit
of the law. They can be derived from the existing
doctrine and the meaning of the normative legal act.
We can judge about a particular principle based on
a set of norms or a set of articles. A characteristic
feature of the legislative technique is that a principle cannot always be enshrined in a specific article
of a law.
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(the principle of justice in transfer); the obligation
to restore something to its rightful owner if there is
injustice in acquisition or transfer (the principle of
rectification of injustice) [52]. In the meantime,
liberals distort the idea of justice and make it alien
to the Russian mentality. Is this not the reason why
the Western values cannot take root in our society?
In such theories, there is a clear divergence with the
categories axiomatic for the Russian society – moral ideas of formal equality, concern for the welfare
of the neighbor, and others. Some Western researchers even believe that the idea of justice is a
humanistic pathos and does not have any rational
basis, which ultimately leads to a vision of man as a
means and not as a goal [54, p. 232].
Other researchers see a correlation between
the distributional effect and the fact that some individuals value social benefits higher than others
do. As a result, they come to a conclusion about
the distribution of benefits in favor of those who
value them higher. The individuals who value social benefits less, consequently, have less right for
the distributional effect [32, 48, 55]. It should be
emphasized that the authors of the abovementioned idea represent the economic legal approach, which is based on the statement that the
law is an instrument for distributing the scarce
resources and maximizing profits and benefits
from their use. This vision of justice is criticized
and considered to be a marginal one even by
Western scientists [50, p. 18].
The relative popularity of this understanding
of justice in the United States is due to the fact that
the American branch of legal realism criticized the
“classical” trend in jurisprudence and gave top priority to discussing legal policy and the analysis of
law from its external perspective. The classical
positivistic trend was not denied in European
countries, for example, in Germany. It was transformed into “the jurisprudence of interests” and
the latter into “the jurisprudence of values”. However, this direction of thought in many respects
repeated Savigny’s ideas that implied that legal
science does not involve economic, moral and ethical considerations. At the same time, the representatives of the Kantian ethics faced a rather
sharp criticism the economic trend in the understanding of justice and law [40, p. 295].

Justice reflects society’s conception of the existing values conditioned by the course of historical
development. The history knows the principle of
“talion”, class inequality, and cruel punishments
that were more of a torment by their nature. Along
with the development of social conscience, the notion of justice changed. Justice is the basis for humanism and the principles of the guilt, the individualization of legal responsibility, the definition of
different corpus delicti, their differentiation according to severity. The principle of legal responsibility
justice is also based on the inter-sectoral differentiation of legal responsibility.
The justice of legal responsibility is understood as the fundamental principle that has developed on the basis of the existing notions of ideals,
values, criteria for compensation and the distribution of responsibility among the participants in an
offense, and so on. It should be noted that the term
“justice” is used in various normative legal acts.
However, none of them offers the definition of its
concept with the exception of the Criminal Code of
the Russian Federation, Article 6 of which is entitled The Principle of Justice. However, it essentially refers to the principle of the individualization of
punishment rather than the principle of justice. It
seems that the legislator was right when they refused to give a legal definition of justice, since it is
practically impossible to fit the category, which is
legal and at the same time moral by its nature, into
the strict framework of legal formalism.
Modern Russian legal science as a whole is
based on the concept of legal positivism, but in
any case, it becomes virtually impossible to explain the content of such concepts as “conscientiousness”, “reasonableness”, “justice”, which the
national legislation currently operates with, on the
basis of only formal structures. Martijn Hesselink
analyzed the work of the Court of Justice of the
European Union [43]. This practice is interesting
because this court’s judicial decisions are guided by
conceptions of justice in the civil law, in particular,
by such criteria as honesty, inadmissibility of unjust
enrichment, reasonableness of the terms of performing obligations, and so on. M. Hesselink came
to the conclusion that the court applies the rules of
unwritten law in making decisions. To a certain
extent, in Russian jurisprudence the formalism has
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some features of an integrative understanding of
some issues, especially those related to the interpretation of legal principles [43].
When law is understood as an integrative phenomenon, there is a combination of positivist and
natural legal approaches. Without going into the
discussion of the directions of understanding the
law, let us give a simple example when the laws of
fascist Germany established the values alien to
mankind. Can such formal law be called the law
associated with justice? The answer is negative,
which underlies the fact that there is a “higher law”.
Thus, if a law does not meet the criteria of the
higher law, it is not a manifestation of the law and
justice [40].
Justice is a mandatory characteristic of religious responsibility. The concept of the justice of
religious responsibility developed over the centuries and is based on conscience and love for a
neighbor. In religious texts and their interpretations,
it is defined as the absence of involvement in a sin
and the existence of righteousness, that is, internal
justice in a person’s consciousness. Justice is also
found in divine justice and the presence of retribution for committing sinful deeds. The analysis of
religious norms shows that the darkened state of
one’s soul is the source of sin. “For out of the heart
come evil thoughts, murder, adultery, sexual immorality, theft, false witness, slander”. The concept of
“sin” is broader than the concept of “offense”. It is
God who determines the measure of punishment,
and for a truly believing person it is more severe
compared to a secular punishment. Every sin must
be punished, but punishment must be just.
The requirement for just punishment is reflected in the Old Testament: “And I charged your judges at that time, "Hear the cases between your brothers, and judge righteously between a man and his
brother or the alien who is with him. You shall not
be partial in judgment. You shall hear the small and
the great alike. You shall not be intimidated by anyone, for the judgment is God’s"”. And again:
“Here shall come forth a shoot from the stump of
Jesse, and a branch from his roots shall bear fruit.
And the Spirit of the Lord shall rest upon him, the
Spirit of wisdom and understanding, the Spirit of
counsel and might, the Spirit of knowledge and the
fear of the Lord. And his delight shall be in the fear
of the Lord. He shall not judge by what his eyes
see, or decide disputes by what his ears hear, but
with righteousness he shall judge the poor, and decide with equity for the meek of the earth; and he

shall strike the earth with the rod of his mouth, and
with the breath of his lips he shall kill the wicked”.
The need to undergo just retribution reflects
the relationship of legal responsibility and religion
that complement each other and influence the development of social relations. The criteria of justice
are embedded in religion, and over time they are
enshrined in the system of legal responsibility. Religious texts show that justice is based on “wisdom”, “truth”, and “reason”, which are the ethical
and moral categories. The religious norms exhort
believers to love their neighbors, to sacrifice in favor of the poor, to have pure motivations and
thoughts.
The principle of humanism as well as the principle of justice belongs to the moral-legal categories and means, in the first place, the recognition of
an individual as a person, the priority of his goodness. It is directly stated in the Basic Law of the
Russian Federation: “Man, his rights and freedoms
shall be the supreme value. The recognition, observance and protection of human and civil rights
and freedoms shall be an obligation of the State”
(Article 2). Another article of the Constitution of
the Russian Federation states: “Nobody should be
subjected to torture, violence, or other severe or
humiliating treatment or punishment”. The humanism of legal responsibility is multifaceted and extends its effect both to the person who committed
the crime and to the victim. The constitutional restriction of the death penalty is fixed according to
the criteria of humanism. Thus, “capital punishment
until its complete abolition may be established by
federal law as an exclusive form of punishment for
particularly grave crimes against life”. In its essence, humanism means a merciful and humane
attitude towards all subjects of legal responsibility.
Its manifestations include the prohibition of torture;
the establishment of a system of privileges for certain categories of persons who committed offenses;
exceptions from the general rules based on the specific characteristics of the subject of the offense.
Moreover, mercy and humanity should underlie not
only the establishment of legal responsibility but
also its application. However, humanism does not
mean forgiveness. It is closely connected with the
inevitability of legal responsibility, but the inevitability of a humane kind. The principles of legal responsibility must not be considered in isolation but
as part of a certain system and interrelationships.
The Christian religion associates humanism and humanness with the “love for a neighbor”
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category. Consequently, the humane principles of
religious responsibility are expressed in the rules of
life that call for goodness and mercy as well as turn
a person away from evil. The requirements of the
religious responsibility principle of humanism include prohibition of cruelty, respect and mercy regardless of the severity of sin and respect for a repentant person. If necessary, it may involve a selfsacrifice. “Greater love has no one than this, that
someone lay down his life for his friends”. The idea
of the Christian religion is the godlikeness of man
and the elevation of his dignity to the level of Jesus
Christ. First of all, this regards his spirituality and
love for people. The very Sacrifice of Jesus, who
suffered mortal torments for the atonement of the
sins of all mankind, shows the idea of humanism.
The commandments contained in religious
texts urge people to treat each other with love:
“Above all, keep loving one another earnestly,
since love covers a multitude of sins. As each has
received a gift, use it to serve one another”. Or
“You shall love your neighbor as yourself. Love
does no wrong to a neighbor; therefore love is the
fulfilling of the law”.
The principle of humanism is implemented
through the requirements of the Church to show
humanity to offenders and suspects. It is the principle of humanism that underlies the priest’s duty to
preserve the seal of confession. The Foundations of
the Social Concept of the Russian Orthodox Church
indicate that the Church “is called upon to care
about the soul of a person who has contravened the
law without becoming his judge. That is why it sees
punishment as a means of internal purification of
the sinner and not as revenge”1.
Humanism of religious and legal responsibility
has common characteristics. First, they reflect the
morality and humanism of legal responsibility that
is largely based on the humanism of religious responsibility. Secondly, both principles are based on
the criteria of mercy, forgiveness, love for mankind, and respect for human dignity.

issues of law in the system of normative regulation
of social relations, emphasizes the fact that
“recognition of the complex character of normative regulation does not exclude specific contradictions that can arise between different types of
social norms while regulating certain social relations” [16, p. 409]. It is important to examine the
meaning of the word “contradiction” for the purpose of research. Ozhigov’s Dictionary of the
Russian Language defines a “contradiction” as
“a situation when one (statement, thought, action)
excludes another one, which is incompatible with
it” [17, p. 552]. Philosophers understand contradiction as “a category of dialectics that expresses the
internal source of any movement, the root of vitality, the principle of development” [2, p. 236]. It is
important to clearly understand that contradictions
are not a static, “frozen” phenomenon. They are in
constant motion and cause the variability of social
relations. Some contradictions disappear, others
change. Thus, there is an ongoing process of new
conflicts between legal and religious norms.
Let us consider the reasons of contradictions
between legal and religious norms. Some authors
see the reason of contradictions in formal certainty
of legal norms. On the one hand, the presence of
this characteristic in legal norms eliminates the
possibility of their implementation in the absence
of conditions specified in the hypothesis. On the
other hand, similar rules of behavior must be implemented from the orthodoxy position. There are
situations when legal norms are realized, however,
it is done in contradiction with religious norms.
Such situations are not exceptional. Contradictions
between law and religion will inevitably arise
throughout their joint action. There are many factors that cause the contradictions between specific
norms of law and the norms of religion, and, to
some extent, this is the natural state of their coexistence. It would be equally wrong to underestimate or, on the contrary, overestimate these contradictions and their impact on the joint development and alteration of legal and religious regulation of social relations.
According to V. I. Nizhechek, the main reason for contradictions between the law and religion is that they have different development patterns. “The process of the legal regulation development is characterized by a certain unevenness
and sporadic nature. Changes are made to this process every time a new regulatory act is passed
or an old one is repealed. Objective needs of social

Contradictions of Legal
and Religious Regulation
Law and religion interact closely but it does
not mean that this is a conflict-free process.
V. I. Nizhechek, who devoted several works to the
1

Osnovy sotsial’noy kontseptsii russkoy pravoslavnoy tserkvi
[Bases of Social Concept of the Russian Orthodox Church].
Moscow, Moscow Patriarchate’s Department for External
Church Relations Publ. 2008. P. 104.
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development are considered (or at least must be
considered) in a newly established legal norm, and
the norm itself meets these needs (or must meet
them)” [16, p. 339]. Religious regulation is more
conservative. It is notable that in some cases, even
if the process of the development of religious
norms occurs, it is not characterized by gradualness
and continuity. It should be emphasized that religious regulation does not have those radical ways
to break free of the obsolete norms that are inherent
in legal regulation. It does not adjust to the constantly changing social relations. Along with that,
the Church cannot completely ignore current conditions and a dynamically changing world. It approves certain transformations. However, it is totally against some others or takes a neutral position
regarding them. This position is also characteristic
of the law. The alteration of social relations can
lead to their provision in legal norms or to their
prohibition in case they represent a danger to society. When the law fails to regulate social relations, it
remains neutral to their existence. It is worth mentioning that the Assembly of Hierarchs of the Russian Orthodox Church approved The Bases of Social Concept of the Russian Orthodox Church in
2000, which reflects the attitude of the Russian Orthodox Church to the problems of modern society
and the relationship between church and state.
The law-making process has its specific features that cause other contradictions between legal
and religious norms. The reasons for these contradictions lie in different approaches, different methods of regulations, and in the specific character of
assessment of subjects’ behavior. V. I. Nizhechek
points out that at a certain stage of the society’s
development there are situations when a religious
requirement exists only in the consciousness of its
members and is not set out in legal norms, as the
introduction of new legal norms is not an automatic
process and it is always conditioned by social consciousness. At the same time, the legislative process
is rather complicated and lengthy [16, p. 343]. Special features of the norm-making process in law and
religion will always cause certain contradictions
between legal and religious regulation.
Other researchers, for instance, V. V. Klochkov, believe that the main reason for the difference
between law and religion is the complexity and
contradictoriness of life itself, the emergence of
new tendencies in social development and an unequal level of people’s religious and legal consciousness [6, p. 102].

In order to define the nature of the contradictions, we will consider the definition of the norm of
law that is a “formally defined rule of behavior
aimed at regulating social relations and mandatory
for execution” by its addressees [12, p. 280; 15,
p. 339]. Execution or non-execution of the rules of
behavior is protected by the possibility of applying
the measures of state coercion. A rule of behavior
has a general character and cannot take into account
all the nuances that can occur in a particular situation. In contrast, religious norms usually act as the
principles of behavior. They are less categorical,
which results in their practical application flexibility and the possibility to consider all the factors of
behavior.
Changes in legislation may result in contradictions as religious canons determine only the
general direction of a person’s will and the boundaries of his relationship to others. Religious laws
and rules allow each individual to determine his
moral aspirations according to the call of conscience. As a result, there are constant hesitations
in complying with religious commandments. As a
result, some individuals comply with them only
formally, whereas others give all their energy and
everything they have to serve God, and, therefore,
to serve people. The introduction of any specific
requirements will distort the principles of religious
norms that assume the freedom of compliance
with religious commandments. Religious precepts
do not bind a person with instructions and do not
imply compulsion. They guide his activity, give
him moral support and the opportunity to make his
own decisions. On the other hand, having achieved
a sufficient level of development, the law creates
the rules to determine the principles of social life.
The specific rules contained in legal norms are
protected from violations by means of state
coercion.
Let us compare some characteristics of legal
and religious norms. As an example, we will consider the prohibitions that both religious and legal
norms contain. Since legal norms are more dynamic, the bans stipulated by them change quite often.
The act that is considered criminal in terms of law
today can be seen as an administrative or disciplinary misdemeanor tomorrow, and finally can stop
being punishable at all. A reverse process is also
possible. It happens when the act which is treated
indifferently by law at present falls within the
sphere of legal regulation and legal responsibility is
established for committing it in the future.
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Whereas religious norms and customs are not
so dynamic and the bans they provide for are more
stable. Remaining on the position of reality, it
would be an error to believe that any changes in the
legal regulation system, in particular, novelties in
legislation, lead to instantaneous reconstruction of
prohibitions in other parts of the nominal regulation
system [16, p. 339]. Therefore, the interaction between prohibiting legal and religious norms can be
very complicated and it does not exclude certain
contradictions. For instance, the law offers precise
and detailed rules that determine the principles of
social life but it does not always provide a unified
approach to court decisions. Court judgements depend completely on morality of judges, who issue
completely different judicial decisions and pass
completely different judgements in similar situations. Therefore, the law should not depend on subjective discretion of judges and should not provide
the possibility to interpret the law in different ways.
It should be authoritative and indisputable.
Definiteness is necessary to make successful
application of law to all spheres of life possible.
Organized order of law constitutes its positive character, whereas the punishment for a failure to comply with law expresses its compulsory character.
Thus, law contradicts religion that calls for free execution of law without any compulsion and control
of authorities. As a result of this contradiction,
there is a need to separate religion from a close union with law. It happens when a religious person
refuses to recognize the authority of public opinion
and prefers the freedom of action in compliance
with his or her moral beliefs. Such behavior often
causes conflicts between a believer’s religious consciousness and convictions of society. If society
takes measures to implement its ethical requirements, it causes a protest of those individuals who
disagree with these requirements. It is unbearably
difficult for a believer to act against his moral beliefs. This results in a deep internal contradiction
between his moral beliefs and legal requirements,
which causes martyrdom of some individuals and
hypocrisy of others.
It is well known that morality is the basis of
law. However, law does not provide for all moral
requirements. “People’s notions about good and
evil have changed so much from nation to nation,
from century to century that they often contradicted
one another” [10, p. 439]. As a result, law allows
things that religious morality prohibits as its commandments are stricter. Due to these contradictions,
regulatory and educational possibilities of law and
religion decrease. As far as judicial decisions are

concerned, a judge’s internal conflict can create
difficulties for decision making.
The social development leads to the differentiation of law and morality but it cannot eliminate
their interaction. Many researchers (both in ancient times and nowadays) believe that there are
serious contradictions between law and Christianity that are expressed in absolute inconsistency of
some legal and religious norms, and the idea of
Christian love in the Sermon on the Mount of the
Christ in fact denies the Old Testament (religious)
laws, and actually any law. However, such a radical alteration in religious norms, which involves a
change in standards, is an extremely rare phenomenon.
According to the Apostle Paul, faith justifies a
person irrespective of the law. In this regard,
V. N. Ponomareva believes that it concerns the objective law, the legal norms that are expressed in
the law set by an external authority. Law can often
be unfair and conflict the ideas and principles of the
right, i. e. be unlawful [19, p. 36]. The Apostle
Paul, who was a true proponent of natural right given to the man by birth and not of the positive law
set by legal norms, declares that “when Gentiles,
who do not have the law, by nature do what the law
requires, they are a law to themselves, even though
they do not have the law. They show that the work
of the law is written on their hearts, while their conscience also bears witness, and their conflicting
thoughts accuse or even excuse them”. Furthermore, the Apostle Paul declares in the Epistle to the
Romans that both the Romans and barbarians are
people. By claiming that, he moves the center of
gravity in the New Testament from the formal law
cult to the subjective and natural law, which requirements people comply with due to their internal
beliefs and not under compulsion. Personal conscience of the individual, his spiritual awareness
and internal motive are placed above the formal
law. The words of Christ confirm this: “Woe to
you, scribes and Pharisees, hypocrites! For you
clean the outside of the cup and the plate, but inside
they are full of greed and self-indulgence. You
blind Pharisee! First clean the inside of the cup and
the plate, that the outside also may be clean. Woe to
you, scribes and Pharisees, hypocrites! For you are
like whitewashed tombs, which outwardly appear
beautiful, but within are full of dead people's bones
and all uncleanness. So you also outwardly appear
righteous to others, but within you are full of hypocrisy and lawlessness”.
The tendency to redirect the man towards the
spiritual world, although not denying the legal law,
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moral principles in any country can eventually turn
into serious problems [21]. Crisis phenomena in the
material sphere are secondary to a moral crisis.
A moral crisis is much more dangerous than a drop
in production. O. I. Tsybulevskaya points out that
in Russia “no power was ever able to prevent a decline, to set the country back to its feet, to restore
ruined statehood without appealing to high spiritual
and moral goals” [24, p. 180]. She also believes
that a “failure” in the moral sphere is especially
pernicious because it influences the future of the
country and the future of humanity [24, p. 48].
Therefore, it is difficult to overestimate the mission
of the Church that consists in saving the humankind, improving spiritual, moral and material condition of the world around us. This mission is stated
in the Bases of Social Concept of the Russian Orthodox Church.
A famous American scientist Harold J. Berman talks about a crisis of spirituality in the context
of religion and law in his book “Faith and Order:
The Reconciliation of Law and Religion”. He
points out that religion has been traditionally considered a private matter, the way how the individual
copes with his loneliness, whereas law is regarded
as a public matter, a matter of social policy that is
only indirectly connected with personal spiritual
values. “Our whole culture seems to be facing a
possibility of a nervous breakdown. One of the major symptoms of this threatening breakdown is a
massive loss of confidence in law not only on the
part of law-consumers but also on the part of lawmakers and "law-distributors"” [3, p. 12]. The reason for this nihilism lies in the liberalism of official
law and internal disillusionment, which lead to immorality in all spheres of human relations.
From the standpoint of liberal humanism, understanding of human rights does not always involve
the category of moral responsibility. E. M. Kovshov
notes that the worldview basis of this humanism is
the notion about the absolute dignity of man, about
the existence of universal human values that have
to become the basis for a united world civilization
[7, p. 82]. According to Metropolitan Ilarion, despite the moral rules common for all religions, for
religious and nonreligious people (do not kill, do
not steal, do not lie, etc.), universal human values
include “many ideas that are controversial from the
religious point of view but that are rooted in liberal
and humanistic morality. The latter refers, in particular, to the statement about the right of every
person to his or her own way of life, which goes
so far as it does not harm others”1. In other words,

is strongly pronounced in the New Testament,
which is proved in the First Epistle of Apostle Paul.
It is suggested that all good deeds should be done
secretly: “do not let your left hand know what your
right hand is doing”, and then “your Father who
sees in secret will reward you”. Spiritual work and
internal incentive gain a special value meaning. The
value of man is recognized. The Apostle Peter urges, “Do not let your adorning be external – the
braiding of hair and the putting on of gold jewelry,
or the clothing you wear – but let your adorning be
the hidden person of the heart with the imperishable
beauty of a gentle and quiet spirit, which in God’s
sight is very precious”. The Christian idea of human equality despite an individual’s social status
and life situation is proclaimed. Everybody is equal
in the eyes of Christ “Which one of you who has a
sheep, if it falls into a pit on the Sabbath, will not
take hold of it and lift it out? Of how much more
value is a man than a sheep”.
Thus, the New Testament reflects major
tendencies regarding the law that are inherent in
Christian culture, ethics, and religion. They involve
the urge towards provision and protection of the
rights and freedoms of an autonomous person; the
idea that the state should not become a night
watchman that only protects the rights of the individual. This approach is incompatible with the
principle of love and public duty service, which
corresponds to the postulates of Christianity. The
state should be actively involved in organizing social life; it should improve quality of life of its citizens, stimulate their social activity, and satisfy their
spiritual needs.
The state must not turn into a punitive mechanism as its role is to be actively involved in organizing social life, improving the living standards of
its citizens, raising their social activity and satisfying their spiritual needs [33, p. 42]. Compliance
with religious morality lies in the sphere of positive
social responsibility of the individual [49, p. 41].
Nowadays we can witness a failure of the balanced interaction of social systems caused by the
reforms in Russia. It is particularly true regarding
the legal and moral systems. As a result, the society
faces such problems as legal nihilism, disrespect of
laws and their low efficiency, a lack of legal culture, as well as immature and often deformed feeling for law and order. The system of moral values
has been destroyed in Russia due to disregard of
moral and spiritual traditions. Unfortunately, the
attention of politicians is focused mostly on solving
material problems, whereas spiritual problems are
often ignored. However, A. Salutski believes that
underestimation of the importance of spiritual and
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all-permissiveness is allowed from the standpoint
of liberal ideology and the only boundary of personal freedom is a violation of other people’s freedom. Religious commandments are aimed at overcoming the sin not only towards others, but also
towards yourself. They do not give a person the
right for spiritual and physical degradation. Thus,
for instance, the Holy Scriptures calls to modesty
and frugality: “The main necessities of life are water and bread, clothes and home that cover nudity.
A life of the poor under a plank shelter is better
than a luxurious feast in somebody else’s homes.
Be content with the little as you are with the big”;
“Do not follow your base desires, but restrain your
appetites. …Do not revel in great luxury…”
The main law defining the legal status of the participants of civil goods turnover in the Russian legislation is the Civil Code of the Russian Federation.
It does not consider and does not restrict the issues
of modesty and frugality. For example, by legitimizing the business as an independent activity that
is carried out at the entrepreneur’s own risk and
aimed at making a profit in the manner prescribed
by law, it does not limit the entrepreneur by any
moral and ethical norms. It results in thirst for excessive luxury that is not conditioned by traditions.
There is a tendency to show off luxury and permissiveness that discredits the image of the Russians in
the eyes of the world public. As it is said in the Holy Scripture, “If you allow your soul to take pleasure in base desire, it will make you the laughingstock of your enemies”.
The Bases of Social Concept of the Russian Orthodox Church consider the concept of sin established by the Orthodox moral norms to be broader
than the idea of crime in the secular law. Thus, according to the Criminal Code of the Russian Federation “the commission of an act, or inaction, although
formally containing the indicia of any act provided
for by this Code, but which, by reason of its insignificance, does not represent a social danger” is not
deemed a crime. Thoughts and intentions are not
punished by the criminal law. Christianity does not
allow sin even in thoughts: “Everyone who hates his
brother is a murderer, and you know that no murderer has eternal life abiding in him”. Or “everyone who
looks at a woman with lustful intent has already
committed adultery with her in his heart”.
There are other examples of contradictions between law and religious morality. For instance, the
Criminal Code of the Russian Federation refers “the
killing by a mother of her newborn child during or
immediately after childbirth” to murder with extenuating circumstances (Art. 106). It is believed that
the woman’s state of mind is traumatized and unstable, especially if the pregnancy was undesirable
or the child is illegitimate. The Church finds no
extenuating circumstances in such a murder. More-

over, an abortion (an intentional termination of
pregnancy) is also considered a murder and a heavy
sin. A fetus in a mother’s womb develops as the
God’s creation: “you formed my inward parts; you
knitted me together in my mother’s womb… My
frame was not hidden from you, when I was being
made in secret, intricately woven in the depths of the
earth. Your eyes saw my unformed substance”. Canonical principles equate an abortion to killing and
see it as a criminal encroachment on the life of a future human being. Moreover, the child’s father who
consents to the abortion also bears the responsibility
for the sin of killing. The Bases of Social Concept of
the Russian Orthodox Church state that the doctor
performing an abortion commits a sin as well.
Let us look at legislative regulation of abortion. Article 56 of the Federal Law No 323-FZ “On
the bases of healthcare provided to the citizens in
the Russian Federation” states that “every woman
alone makes a decision about motherhood”1.
According to the law, artificial termination of
pregnancy is performed at the will of the woman if
the gestational age is up to 12 weeks, terminations at
the gestational age up to 22 weeks can be performed
for social reasons and on the woman’s consent.
There is a contradiction between the law and religious morality. The Church believes that the justification of abortions poses a threat to human society
and is a clear indicator of moral degradation. Therefore, its duty is to protect unborn children who are
the most vulnerable and dependent human beings. At
the same time, the duty of society is to protect the
future of the mankind and its reproduction.
According to the Bases of Social Concept of
the Russian Orthodox Church, the usage of contraceptives, which are abortive and terminate life in its
very early stage, is also considered a sin. The
Church does not equate to abortion other means of
contraception that do not involve termination of
conceived life, however, the deliberate refusal of
childbirth on egoistic grounds is considered a definite sin.
Euthanasia and the Commandment
“Thou shalt not kill”
The commandment “Thou shalt not kill” prohibits euthanasia from the point of view of religious
morality. The Church believes it is necessary to
provide palliative help (anesthesia, nursing, social
and psychological support) to terminally ill people,
and it cannot recognize deliberate ending of the
sick people’s life morally acceptable even if it is
performed on their consent. The term “euthanasia”
is a derivative from Greek “eu” (“well”) and
“Thanatos” (“death”). This word combine incompatible notions and means “good death”. Thus, the term
1

Collection of Legislative Acts of the Russian Federation.
2011. Issue 48. Art. 6724.
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itself contains a contradiction. The position of the
Church is that death cannot be good as life is given
from above. A sick person asks to speed up his
death under depression that makes the person incapable of assessing his condition the right way. The
Church sees euthanasia as a type of suicide and the
actions of the medical personal as a murder. A person who commits suicide intentionally is not entitled to Christian burial and the liturgical prayer for
the dead. That is an overview of the position of the
Church. Let us study the legal regulation of this
issue. In order to do so, let us consider the core of
the notion of “euthanasia”.
There is passive and active euthanasia. Active
euthanasia means that a doctor intervenes to deliberately accelerate his patient’s life at the request of
the sick person (makes a lethal injection, removes
life-support machines, etc.). From a legal point of
view, it is difficult to determine the edge where euthanasia turns into murder. Passive euthanasia takes
place when a doctor does not render medical assistance to a patient at his request and this accelerates
the sick person’s life. Passive euthanasia is allowed
in Australia, Switzerland and in some states of the
USA (Oregon).
In Russia, the attitude towards euthanasia is
stated in Federal Law No 323-FZ from 21.11.2011
“On the bases of healthcare provided to the citizens
in the Russian Federation”: both active and passive
euthanasia is forbidden. According to Article 45 of
the above-mentioned law, the medical staff are prohibited from performing euthanasia, i. e., accelerating a patient’s death by any action (or inaction) or
by any means at his request, including withdrawal
of artificial measures to maintain a patient’s life.
However, there are some contradictions between
the articles of the law. More specifically, Articles 19–20 provide for the right of a citizen or his
legal representative to refuse from medical treatment or to demand its withdrawal. In this regard, if
a terminally ill patient is brought to the hospital and
he refuses from medical intervention in writing, the
doctors do not interfere and just let the patient pass
away quietly. Thus, the same document prohibits
and indirectly allows pure passive euthanasia. The
doctor does not accelerate the patient’s death with
medication, but at the same time, does not provide
the necessary medical care to prolong life at the
patient’s request. Thus, due to the contradictions in
the law doctors are forced to choose whether to
abide strictly by the law or to fulfill their professional duty and save the patient. In connection with
this, the rights of patients are not properly protected

from possible misuse and abuse on the part of the
medical staff.
Contradictions Caused by Sexual Freedom
Let us examine other contradictions between
law and religion, for instance, on issues regarding
sexual freedom. Sexual freedom is an ethical, legal
and moral category that is very complicated and
difficult to discuss. However, it is impossible to
come to the right solution without a discourse on
this issue. The history of state and law of Russia
knows many examples of legislative instability regarding sexual freedom that developed “according
to the pattern: repression – liberalization and decriminalization – tightening and new repressions”
[28, p. 144]. In order to carry out the axiological
analysis of sexual freedom, some questions need to
be addressed. Firstly, whether sexual freedom is a
value or an anti-value. Secondly, whether it creates
a threat to religious and cultural traditions. Thirdly,
what consequences sexual freedom causes for marriage, family, and children. Fourthly, whether sexuality and sexual freedom are connected repressively
with reproduction, that is, whether this issue should
be considered as a social and political one [28,
p. 146]. The answers to these questions are quite
contradictory from the point of view of the Church
and the so called “fighters for sexual freedom”.
The notion of “sexual freedom” can have different content that is often not revealed. For instance, the Declaration of Sexual Rights and Fundamental Freedoms points out that “sexual rights
need the same recognition, compliance and protection as other political, civil, social, economic and
cultural rights that have already been recognized
by the international community, the multinational
Russian people and enshrined in international
documents on human rights and in the Constitution of the Russian Federation” 1. The Declaration
states that “every person has the right to sexual
freedom and sexual inviolability and freedom to
choose sexual orientation”. There are other regulations on this issue. Thus, the World Association
for Sexual Health proclaimed the Declaration of
Sexual Rights at its congress Valencia. It says that
the sexual rights are fundamental and universal
human rights and sexual freedom “involves an
opportunity to express one’s sexual potential, but it
1

The Declaration of Sexual Rights and Fundamental Freedoms. Approved by the Russian Sexological Association “Culture and Health” on December 26, 2002. Available at:
http://www.liveinternet.ru/users/jackcolt/post43803781
(accessed 03.10.2017).
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eliminates any forms of sexual coercion, exploitation and abuse at any time and in any situations”1.
Articles 2 and 3 of the document declare “the right
to freedom and safety of making decisions regarding one’s body for the sake of getting pleasure”.
It also proclaims the right to respect regardless of
sexual orientation.
The position of Orthodoxy on these issues is
absolutely the opposite. The illustrative and tragic
biblical story of the cities of Sodom and Gomorrah
that were destroyed by God for unnatural sexual
relations of their dwellers is well known. A. A. TerAkopov points out that our society is slowly getting used to homosexuality and other debauchery.
Moreover, this sexual “culture” is penetrating
schools. The rules of behavior enshrined in legal
norms provide only for reaction to violence and
(or) if such acts are committed against underaged
persons. The legal norms of responsibility for nonviolent sodomy, bestiality and other unnatural
sexual relations have receded into the history of
criminal law [23, p. 68]. In the current Russian
legislation, only the Penal Code of the Russian
Federation provides for disciplinary responsibility
of prisoners serving a sentence for sodomy and
lesbianism (Art. 116).
The position of the Church on these issues is
definite. Such relations are deemed to be sinful and
unnatural. “Sexual freedom declared by the supporters of free love represents a threat to religious
and cultural traditions and contributes to the suppression of the spiritual and moral basis, reducing
the man to the level of an animal guided only by
instinct”2. Such relations are destructive for marriage, family, and children. They undermine morality and have a negative impact on the demographic
situation.

technologies when there is a mutual informed voluntary consent to medical interference. It is possible that a surrogate mother carries and gives birth to
a child under a contract between a surrogate mother
(a woman who bears a foetus after a donor embryo
transfer) and prospective parents whose gametes
were used for fecundation (Art. 55). From the
Church’s point of view, such approach to the reproduction of the human race does not agree with the
Creator’s plan and is considered morally unacceptable. Moreover, surrogate motherhood is seen
as unnatural and morally unjustified as it traumatizes both the woman bearing a child, whose maternal
feeling is trampled upon, and the baby, who will
experience a “crisis of self-consciousness” later on.
However, the Church does not deny the necessity of
medical assistance for infertility, considering artificial fertilization with gametes of the husband acceptable, as it does not contradict the integrity of
the marriage union.
Due to the development of social relations and
legal norms, new contradictions arise between law
and religion. Nowadays, the ideas of juvenile justice that are alien to Russian mentality are being
actively promoted in the country. Having studied
the features of the juvenile justice practice in some
Western countries, the Russian Orthodox Church
came to the conclusion that the children’s rights are
artificially opposed to the parents’ rights. The
Church believes that such a system contradicts the
biblical principles of family relations. The attitude
of the Russian Orthodox Church to this issue is set
forth in the Russian Orthodox Church’s Position on
the Reform of Family Law and Issues of Juvenile
Justice adopted by the Council of Bishops of the
Russian Orthodox Church on February 4, 2013. It
recommends parents to address their requests to
specialized eparchial units in case their rights for
upbringing children are violated or there is an unjustified intervention into the life of the family. The
issues requiring consideration at the all-church level should be addressed to the Eparchial Commission for Family and Protection of Maternity and
Childhood. It is important to emphasize that the
idea of juvenile justice itself is alien to the mentality of Russian society and the forced introduction of
Western values into the legal system can only cause
harm to the existing social relations.

Contradictions Caused
by Reproductive Technologies
Another contradiction between legal and religious norms is caused by the issues of reproductive
technologies application that involves some or all
the stages of conception and early development of
embryos outside of the mother’s body. According
to the Federal Law “On the bases of healthcare provided to the citizens in the Russian Federation”
married or unmarried man and woman, as well as a
single woman, have the right to use reproductive

Conclusions
1

The Declaration of Sexual Rights. Proclaimed at the World
Congress of Sexology in Valencia on June 10, 1997. Available at: http://monitoring.mhg.ru/sites/default/files/files/lgbtfinal.pdf (accessed 03.10.2017).
2
Osnovy sotsial’noy kontseptsii russkoy pravoslavnoy tserkvi.
P. 14.

1. The interaction of legal and religious orthodox regulation is expressed through the presence of
common purposes, functions, and results. They
are also connected by the function of legitimation,
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which religious norms can perform with regard to
legal norms. Religious and legal responsibilities
share common moral guidelines reflected in the
principles of justice and humanism. Furthermore,
they are united by common purposes and functions:
regulatory, restorative, punitive, preventive, and
educational. Both legal and religious responsibilities have positive and negative aspects of implementation.
2. When viewed from a broad social perspective, religious and legal responsibilities (as integral
social phenomena) represent the reference points
for proper behavior that are objectively established
in the system of norms as well as the criteria for
their evaluation as a responsible or irresponsible
action of the social relations subjects. It enables the
individuals who have not yet committed an act significant from the position of religious or legal
norms to assume the consequences of the act. This
guides them to compliance with the requirements of
religious and social norms.
3. In terms of the objects of influence, religious and orthodox responsibility is broader compared to the legal one, which focuses only on the
external manifestation (behavior, action, activity),
whereas religious responsibility regulates the inner
world of the subject. Religious responsibility considers not only the subject’s behavior to be responsible or irresponsible, but also his inner world.
Regulating the subject’s inner world and psychological attitude to the existing values, which largely
coincide with the values enshrined in legal norms,
religious responsibility supplements the effect of
the regulatory and preventive functions of legal responsibility.
4. The norms of Christian Orthodoxy and legal
norms are characterized by internal contradictions
that can be evident in several ways. Firstly, legal
norms have an imperative character that is secured
by the compulsory power of the state, whereas religious norms are based on the freedom of execution
without control and compulsion. Secondly, some
legal and religious norms are absolutely incompatible: religious morality can prohibit what is allowed
by law, and vice versa. Thirdly, religious commandments cover not only a person’s behavior but
also his inner world. Fourthly, the rights and freedoms of other people are the limit of personal freedom, whereas religious norms are aimed at eliminating sin not only towards others but also towards
oneself.
5. The reasons for contradictions between religious and legal norms are conditioned by the following factors. Firstly, by the uneven development
and alteration of legal and religious norms as well
as by the absence of radical ways to change the existing religious rules of behavior. Secondly, by the

peculiarities of the legal norms content. Religious
norms use obligations and prohibitions to a greater
extent than permissions, whereas the democratization of society indicates the extension of the permission sphere in legal regulation of social relations. Thirdly, by the imperfection of both legal and
religious norms as well as by the contradictions that
exist in social relations.
6. The ways and the means to eliminate the
contradictions are seen in the development of new
moral norms and principles as well as the improvement of current legislation and bringing it in
compliance with the requirements of religious
norms that are well established in society.
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Introduction: the paper demonstrates the impact of the 1990s reforms on the current state
of the Russian economy and political and legal system of the country. Purpose: to analyze the
real causes and the logic of the reformers’ activities, to identify the triggers for the emergence
and accumulation of crucial problems of modern Russia. Methods: the methodological framework of the research is based on philosophy of materialism, dialectics (development, universal
communication, determinism, contradiction), general scientific methods of analysis and synthesis. Results: the negative implications of the reforms were predetermined by the nature and specific method of their implementation, dictated by economic and political interests of the reformers and their handlers. The negative implications of the reforms took the form of economic decline and inefficiency of political and legal institutions. Moreover, the reforms intensified the alienation in different areas of society: alienation of property from the owner, alienation of power
from the people, alienation of law from executors. The reforms and method of their implementation were a manifestation of legal nihilism, which sometimes was covert, sometimes not. As a result, Russian society acquired a parasitic form of oligarchic capitalism as the basis and essentially one-party political system, based on the authority of the leader, as the superstructure. This organization of society dramatically increases the importance of subjective factors in public life, risk
of political destabilization and danger of collapse of the state. Conclusions: the reforms threw
Russia back to the category of semi-periphery countries. For an adequate response to modern
challenges, our society needs to get a self-sufficient high-technology economy, settled and fullfledged political and legal system, mutual trust between the government and the people as a condition of consolidation. It requires an ideology different from that of the reformers’ followers.
Keywords: reforms; neoliberalism; privatization; negative implications;
crisis; alienation; political and legal system; legal nihilism
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Введение: в статье исследуется влияние реформ 90-х на состояние экономики и политикоправовой системы современной России. Цели: проанализировать подлинные мотивы и логику деятельности реформаторов и выявить факторы, обусловливающие возникновение и накопление
современных жизненно важных проблем России. Методологической основой работы являются
принципы материалистической философии, диалектики (развития, всеобщей связи, противоречивости, детерминизма), общенаучные методы анализа и синтеза. Результаты: негативные последствия реформ – перманентные экономические кризисы и неэффективные политико-правовые
институты управления были предопределены характером и способом осуществления реформ,
которые диктовались экономическими и политическими интересами реформаторов и их зарубежных кураторов. Реформы вызвали алиенацию в экономической и политико-правовой сферах
общества. В экономике произошло отчуждение собственности от собственника, в политике −
народа от власти и власти от народа, в праве – правоприменителей от права. Реформы, как они
осуществлялись, были вуалированным, а в ряде случаев демонстративным проявлением правового
нигилизма. В итоге Россия в базисе приобрела паразитарную форму олигархического капитализма, мотивированного на вывоз капитала, а в надстройке при формальном существовании многопартийности возникла однопартийная политическая система, фундированная на авторитете
лидера. При такой конструкции резко возрастает значение субъективного случайного фактора в
общественной жизни, усиливаются риски политической дестабилизации и распада государства.
Выводы: реформы отбросили страну на полупериферию мир-истории. Для адекватного ответа
на современные вызовы, с которыми сталкивается Россия, необходима самодостаточная высокотехнологичная экономика, устойчивая, эффективно функционирующая политико-правовая
система, взаимное доверие власти и народа как условие консолидации общества. Для этого
нужна иная идеология, чем та, которой придерживаются современные единомышленники реформаторов во властных структурах.
Ключевые слова: реформы; неолиберализм; приватизация; негативные последствия;
кризис; отчуждение; политико-правовая система; правовой нигилизм

Introduction
Though important in the life of modern society, political legal institutions are not selfsustainable. As one of German lawyers put it, their
existence and development “are rooted in material
relations of life”, which the scientist called the basis
of the state and law [25, p. 6]. However, these relations (the superstructure) not only depend on the
economy but are relatively autonomous, and moreover, actively influence their own basis. The superstructure can help develop economy and other
spheres of social life, but it can also turn into a destructive factor that worsens the crisis phenomena
in the basis, and finally the superstructure itself [43,
44]. For a long period of time, the mutual influence
of economy and political legal institutions has been
the subject of research for scientists, including lawyers, both in our country and abroad [40].

The Reforms of the 90s and Factors
of Their Negative Effect
Experts characterize the current state of economy and law in our country as crisis [14, 37]. To a
great extent, this crisis is the consequence of the reforms introduced in the 90s. The impact of those goes
far beyond their specific historical negative consequences, because they drastically changed the vector
of Russia’s historical route, the typology of the political legal institutions, their social basement, subjectivity, principles of managing all the spheres of the
social life. As a result of the reforms, the country became opened to the world and gradually integrated
into the global economic, financial, information, educational and legal framework. At the same time, due
to the reforms Russia faced a threatening growth of
its financial, technological, grocery, medicinal dependence on the world market. Economic crises that
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periodically take place in different regions of the
capitalist world devastatingly reverberate in Russia.
Of course, in the conditions of openness to the
world, the influence of the global market instability
onto the national economy of any state is inevitable.
However, if we consider the fact that the two last
global crises of 1998–1999 and 2008–2009 did not
have such consequences in the PRC, the FRG,
Sweden and other countries integrated into the
global economy, as they did in Russia, it is hard to
escape a conclusion that the reasons of the repetitious recessions in our country should be sought in
the institutions governing the country. For many
years, Russia has been practicing manual control,
that is when the President is the main actor of effective solving the economic, social, political legal
problems even in the province. And this fact is indicative of a critically low efficiency of the political
legal institutions. However, democracy is the government of laws but not a person [10, p. 14]. If we
call things as they are, one can speak about the crisis of the country’s political legal institutions.
A significant factor that negatively influences
the economic situation and ultimately the country’s political legal institutions is such a component of the superstructure as the ideology of the
Russian elite. Both domestic and foreign researchers have been writing a lot about the characteristics of the post-Soviet elite that were formed in the
90s. Here, it is worth mentioning the point of view
of two distinguished American scientists, Nobel
Prize winners in economics, M. Castells and
J. Stiglitz. Both had a good knowledge of the ideology and the technology of the reforms introduced in Russia, and of the professional qualifications of the reformers. “Economy collapsed by
reason of the speculative manoeuvres of the privileged class for their own benefit and the irresponsible recommendations from the International
Monetary Fund, from some of the western advisers and politically inexperienced economists, to
implement abstract policy of the free market. All
that resulted in unbearable sufferings of the people. The criminal economy has gained the proportions unprecedented for a large industrial country,
having connected itself to the world’s criminal
economy and becoming a fundamental factor that
cannot be disregarded both in Russia and internationally” [15, p. 490].
In J. Stiglitz’s opinion, the ideology of neoliberalism with its macroeconomic strategy of the
“Washington Consensus” introduced in Russia in
the 90s, led to economic decline, massive impover-

ishment of the population, critical social stratification of the society. In 1989, only 2 % of the Russians lived in poverty, while in 1998 there were
23.8 % of them (with the criteria of 2 dollars per
day). If the criteria is taken as 4 dollars a day and
less, the poor comprised more than 40% of the
population [35 p. 187]. “Russia, as the American
scientist concludes, has gained the worst of the possible statuses of the society, the colossal decline
accompanied by the same growth of inequality”
[35, p. 188]. And this, as J. Stiglitz notes, happened
in every country where the USA managed to impose the market fundamentalism ideology. The
countries that turned a deaf ear to advisers from the
IMF and Wall Street, had quite a different situation,
as the scientist shows. In view of this, J. Stiglitz
compares modernization in China and reforms in
Russia. In China, the modernization program was
developed with the use of its own resources. Consequently, “in 1990 the GDP of China was estimated at 60% of the Russian one, but by the end of the
20th century, the proportion became the opposite.
At the time when Russia suffered unprecedented
poverty growth, China experienced unprecedented
poverty reduction” (per 150 mln people. – L. M.)
[35, p. 24]. In accordance with the competent opinion of the American economist, such quite different
consequences of the reforms in China and Russia
are explainable, as “the liberalism program was not
a program of growth, it allowed for the degradation,
the theft of the assets and the outflow of capital”
[35, p. 176].
The negative consequences of the implemented ideology were worsened by the subjective traits
of the Russian reformers themselves. As J. Stiglitz
notes, the USA made a bid for the leaders in Russia
who appeared to be either incompetent or corrupted
or both [35, p. 224].
At the beginning of the noughties, the new
President of Russia publicly distanced himself from
the reformers of the 90s, who adhered to the market
fundamentalism. However, the government of the
country that consisted mostly of the liberals continued to practice exclusively monetarist methods of
economic management. Consequently, Russia
could hardly get out of one crisis when it got
wrapped with another. If we continue to compare
the economic development of Russia and China
over the last 16 years, we will get the evidence of
even greater lagging of our country. For example,
at the end of the 90s the Chinese GDP exceeded the
Russian one by 40 %, but in 2015 this indicator of
the Celestial Empire’s economy was almost 9 times
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as large as the one of its northern neighbor. In absolute figures, these values were 10.8 trillion US dollars – number two in the world, and 1.23 trillion US
dollars – number 12 in the world [49]. 1990
through 2014, Russian export of the hightechnology product (HTP) grew 4.5 times in volume (and reached 9.8 billion of US dollars) and the
Chinese one – 130 times (and reached 558.6 billion
of US dollars). According to estimates of the World
Bank, the PRC share in the world’s HTP product
was 26 % versus the US 7.2 % share. Russia’s
share has not changed and is less than half a percentage (0.46 %). In other words, the HTP supply
to the world’s market by China is 57 times greater
than by Russia [52]. China’s success is the result of
active investment policy. In 2015, the bank credits
reached 18.8 trillion US dollars (170 % of GDP)
with the Central Bank key rate of 2.25 % and the
average commercial banks key rate of 4.4 % [61].
In contrast, the key rate of the central Bank of the
Russian Federation was 17 % at the beginning of
2015, and 11 % at the end of 2015 [34]. The sanctions on the one hand and the credit policy on the
other hand suppressed the economy of Russia. It is
also important to note that for more than thirty
years of reforms, and even in the periods of the
world crisis (1997–1998, 2008–2009), China
demonstrated stably high economic growth rate,
and the same cannot be said of Russia. The comparison of the results of reforms in Russia and China
gives reasons for a firm conclusion about the heuristic potential of the neoliberal ideology and the
quality of the governing system adopted in our
country.
As many researchers note, it is not a coincidence that Deng Xiaoping, the author of the Chinese reforms, was against reforming the country
based on the ideology of liberalism [45, 47, 50].

manifested, first of all, in the relations of the authorities and the masses. And here we will again
make reference to the testimony of J. Stiglitz.
“A part of the Russian market reformers (and their
Western masterminds and advisers) hardly believed in democracy and were hardly interested in
it, fearing that if the Russian nation is entrusted to
choose, it can make the “wrong” choice, in other
words – it can choose a model which is not
theirs.” [35, p. 168]. Demonstrative disregard of the
opinion and the interests of the people, making laws
without involving the people into the process meant
the alienation of the authorities from the people, the
subject of law from the object of it.
The political legal alienation is a two-sided
process. If the law making does not respect people’s interests, and people themselves are excluded
from the law making process, i.e. they do not have
“the guaranteed opportunity to realize their potentials-claims in a socially meaningful form, with a
result meaningful for the society, then the alienation of the people from both the authorities and the
law itself is inevitable” [10, p. 17]. In this case,
people are not concerned at all about the state and
the law, they do not have any intention to participate in the political processes and influence them.
Thus, the social apathy and absenteeism appear
which are typical for modern Russia [20].
The alienation of the subject of law from its
object on the one hand, and the alienation of the
law-maker from the law-making subject on the other hand, is the manifestation of the sharp alienation
contradictions, which is a meaningful factor of the
massive willful evasion of the citizens from observing the law norms that regulate the individuals’ activities in the society. For example, there were
2.166.399 crimes registered in 2014, and 2.352.098
crimes registered in 2015. The expert analysis
shows that the real number of crimes is several
times greater than the number of the registered
crimes [19].
Legal nihilism in Russia is a complicated multi-factored phenomenon conditioned by civilizational and historical aspects of the Russian national
development, the population legal culture which
seems to be poor when compared with the legal
culture of the population in Western countries and
so on. However, nowadays, as the analysis shows,
the substantive reasons for the high level of crimes
in the country are the alienation between the public
law administrator and the existing law, and the
permanent economic crises that have been recurring
since 90s. The alienation contradiction leads to the
legal nihilism not only in the masses but also in the
bodies of government of different levels. It is very

Some of the Reasons
for Legal Nihilism in Russia
The reforms of the 90s did not only facilitate
the formation of the specific social and economic
reality, they also had a significant impact on the
public conscience in general, and the public legal
conscience in particular. The reformers, having the
motivation of a quick destruction of the socialist
basis, turned the proposed privatization of property
to quick selling the property at low price to persons
having close relations with authorities. One can say
that the alienation of property from the owner to
corporative government structures was the essence
of the country transfer from the “Soviet totalitarianism” to “free democratic Russia”. And this became
a significant factor for the legal alienation distribution in Russia. Alienation in the sphere of law was
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often that people whose status obliges them to develop the laws of the public life and to control their
implementation infringe the law themselves. One
can spontaneously recall a famous thought by
Marx: “A bourgeois treat their regime like a Jew
treats the law: he evades the laws as evading is possible in every individual case, but he wants everybody else to follow them” [28, p. 168].

Russia they amounted to 40.7 billion dollars [60].
With the incomparable expenditures on research
and development, the efficiency of the Russian innovation fund was 112 times lower than that of the
American one [31]. The low efficiency of the innovation and modernization programs was to a great
extent conditioned by the soaring corruption [7,
38]. By exporting money from the country, the
Russian business followed the example of its government, where, as previously noted, the key positions were held by neoliberals. As ex-minister of
finance A. Kudrin announced publicly, in 2000–
2008 the state made 1 trillion dollars from exporting hydrocarbons, a half of the sum being the unplanned earnings from the oil price growth. “The
petro-dollar rain” could allow for the reindustrialization of the whole Russia, and if not for
catching up with the technologically advanced
countries then at least for significant reducing of
the gap. However, the government, strictly following the IMF recommendations, was performing the
“sterilization” of the money received, investing it
into the USA securities and the European banks.
Exporting the money obtained from selling the natural resources of the country, the Russian government together with the oligarchs actually invested
economies of the geopolitical enemies of Russia
instead of steering their own country from the severe crisis. Even now, when the USA has actually
declared economic war against Russia, the latter
continues to keep almost 190 billion dollars with its
geopolitical enemy [57]. It is true that the roots of
this strange form of patriotism go back to the beginning of the 90s. As a result of this policy implementation, during the last fifteen years not only an
innovative competitive economy, which would
comply with the Russia’s status as a superpower,
failed to be developed, but the further degradation
of the fundamental sphere of the social life took
place [7]. By way of contrast, over the years of reforms, China has turned from a technically backward country into a high volume importer of information technology products (39 % of the world
market) [60].
For the sake of fairness, it is worth noting that
lately the country’s leaders began to recognize the
necessity to correct the policy being followed. The
demonstratively hostile anti-Russian policy maintained by the USA and their allies for the last three
years, the economic sanctions adopted by them in
breach of the international law aiming at making a
“technological ghetto” out of Russia like it was in
the “cold war” period, seem to sober the Russian
political elite. In response to the finance and technological asphyxiation of Russia, the authorities

Legal Nihilism and Formation
of the Parasitical Oligarchic Capitalism
The reforms themselves, in the form they were
implemented in the 90s by the new authorities of
Russia, were nothing else but the veiled legal nihilism, and in a number of cases – the uncovered manifestation of it. “The privatization performed
through the shares-for-loan auctions, as J. Stiglitz
notes, was politically illegal. The oligarchs did not
have legitimate property rights and so they were
fast to export money from Russia” [35, p. 194]. It is
obvious that the Russian liberals’ point of view
about the events of those years is different. However, the assessment of the legal expert community of
our country coincides with the point of view of the
American scientist. The privatization, as the analysts say, had an illegal nature not only because of
the “breach of the current legislation, but first of all
because of the illegal character of the legislation
itself” [10, p. 18]. The illegal character of the legislation resulted in the illegitimate property, and this
in turn led to a colossal motivation to export the
capital. In short, the illegal privatization (or else
legal nihilism) contributed to a parasitic form of
using the resources [10, p. 18]. A sizeable portion
of the owners and officials in Russia obtained the
psychology of temporary place-holders who neither
think about the perspectives of their business nor
about the future of their country.
This is evidenced by an unacceptably low innovation activity of the Russian companies. For
example, if in 2009 only GM on its own invested
9 billion dollars into research and development,
then the cumulative investment of all the big Russian companies for this purpose mounted up to 800
million dollars [31]. As the researchers note, neither
the state nor the business has an internal interest for
innovations and modernizations. In 2013, Russia’s
position in the world’s innovation index rating was
64 out of 132 positions [18, p. 9]. A new economic
crisis that started in 2014 and the sanctions of the
West understandably did not contribute to the improvement of the situation with the innovative activities. In 2016 the investments into research and
development in the USA amounted to 456.9 billion
dollars, in PRC – 336.5 billion dollars, while in
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declared the policy of import substitution, the counter-sanctions were introduced, the funding of the
agricultural and, fragmentarily, of some other sectors of productive economy was increased. However, the problems that have been accumulating for
20–25 years in the country’s economy cannot be
overcome through adopting the palliative measures.
But it is highly questionable whether the people
adhering to neoliberal ideology can get Russia out
of that track pits leading to the periphery of the
world history, where their ideological allies brought
it at the beginning of the 90s.
Furthermore, the question arises about the policy of the business-society. Can the “comprador
bourgeoisie” that was formed in the 90s, change
they mentality, commit themselves and their children to Russia? The question is rhetorical. For example, if the GDP of the country was down by
3.7 % at the height of the crisis of 2015, then the
profit of the companies grew 1.5 times as compared
to the relatively good 2014 when the oil price was
more than 100 dollars per barrel. In specific sectors
of economy, the profit grew between 4 and 17 times
[41, p. 164]. The experts ascribed the financial prosperity of the companies in the conditions of crisis
and production decrease to the uncontrolled driving
up the prices for goods and services by enterprises,
including the state-owned ones. In spite of the fast
growth of the companies’ and banks’ profit, the fixed
capital investments went down by 8.4 % in 2015 [41,
p. 164]. The companies used the earned profit for
speculative purposes. The profit of the companies
resulting from such activities grew 9 times in 2015
[41, p. 164]. In accordance with the tradition of the
90s, the business community exported their money
from the country. As the Auditing Chamber reported, for the period of 2013 through 2015, i. e. from
the very beginning to the top of the economic crisis,
there were 1.2 trillion roubles illegally exported from
the country through simulated export and import
deals [12]. The increase of price for goods and services with the acquiescence of the government, and
the Central Bank activities on cheapening the rouble
for activating exports, contributed to the growth of
inflation, reduction of the actual wages and poverty
rate increase. Actually, the authorities left the brunt
of the crisis to the population. It is highly questionable whether such a policy of the state complies with
Article 7 of the Constitution where the Russian Federation is declared a social State.

system of the political legal relations in the postSoviet Russia [23]. Here two facts are worth noting. The denationalization of the property in the
form it was arranged, could not happen with
strong state institutions and effective law enforcement authorities. That is why, the aggressive
campaign in mass media, aimed at discrediting the
state institutions, military forces and law enforcement bodies was the necessary condition for the
USSR breakup, and then – for the alienation of
property from the owner. The blackening of the
political and legal institutions made honest and
professionally prepared employees leave these
institutions. The humiliating rate of wages added
to it. The vacancies were filled with random people, hardly suitable in terms of their professional
and moral psychological features. The personnel
were not selected but just hired, and so many of
the new employees turned to be potential “corrupt
cops” – people having direct or indirect relations
with the criminal groups. In sum, the reforms of
the 90s led to a significant change in the quality of
the personnel engaged with the political legal (and
especially legal) institutions of the country. Abusing of official positions, corruption, crimes became a frequent occurrence in the Russian law
enforcement institutions. To clear different “corrupt cops” out the police, and to increase the efficiency of its work, the reform of the Ministry of
Internal Affairs was put in place in 2009–2011 at
the President’s initiative that cost the budget 2 billion roubles [32]. However, the events of the recent years give reason to believe that the most significant results of the reforms were expressed
mostly in the sphere of semantics [42]. The frequency of the dreadful scandals and arrests of the
high-ranking police officers with confiscation of
incredible amounts of money and valuables means
that the disease, acquired by the law enforcement
bodies in the 90s, is chronic and cannot be neutralized with cosmetic procedures.
The law, just like the crime, i. e. the struggle
of separate individuals against the dominating relations approved by the state, do not originate
from pure lawlessness. They are ultimately defined by the existing basis and the level of the society’s culture development conditioned by it [27,
p. 19; 28, pp. 322−323]. That is why the legal institution crisis means a system crisis of the whole
society, of all the spheres of the public life.
A noticeable contribution to changing the quality
of the law enforcement bodies (and other bodies)

Reforms and Their Influence onto the Political
and Legal Institutions of Our Country
The reforms of the 90s caused both alienation
in the sphere of law and deformation of the whole
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was made by the educational reform introduced
in the 90s.
Changes in education and science, as the author of the work sees it, correlated with the purposes of reforms in economy. Such correlation was not
accidental, as both the reforms were motivated by
the same neo-liberalism ideology. From these positions, educational establishments are the subjects of
economic activities, and in the market conditions,
they have to strictly follow the principle of “minimum expenses and maximum profit”. Adherence to
this principle resulted in dehumanization of the education process, to significant reduction of the academic disciplines which are the foundation of the
high-quality professional activities. The results of
the reforms were quick to influence the level of
the Russian education, including the juridical education. By the end of the noughties, the then Head
of the Ministry of Education and Science,
A. A. Fursenko, noted that only 7–10% out of the
700 thousand of graduating lawyers had a proper
qualification [9].
The reforms of the Russian education were accompanied not just by the dehumanitarization and
dehumanization of the education process, but also
by elimination of moral, cultural and worldview
components from it. The competent opinion of
V. Zorkin is that excluding the moral tasks from the
education system and turning it into the sphere of
providing education services allowed for destroying
the general moral normativity and deleting the image of attractive future from the collective consciousness of the post-Soviet countries, and finally
created a fertile soil for terrorist recruiters, who
showed the young “the true purpose of life” that
could not be found in close social realities [11]. The
reforms of the 90s radically changed the lifepurpose values, attitudes, the way of thinking and
lives of people. Money became the supreme value,
the pursuit of money and money accumulation became the purpose of life. Collectivism, selfsacrifice, solidarity were gradually replaced by individualism, egoism, suspicion and aggression in
relations between people. One can say that in consequence of the reforms, the civilization code of
Russia actually changed.
New modern social reality creates new lifepurpose values, attitudes and work motives of the
young Russians. That is why, there are many graduates of the higher educational establishments who
get employed in the law enforcement and law application institutions and bodies of government,
having motivation which is quite opposite to the

motivation of customs officer P. Vereshchagin from
famous Soviet film “Beloye Solntse Pustyni” (“The
White Sun of Desert”). If the successfulness and
importance of the person is defined by the amount
of money in his possession, then he obtains a motive to view the public service as a power resource
that gives an opportunity to improve his welfare
and social importance. Unlawful enrichment in civil
service is understood by him as economic rent for
working for the state. Unlike the customs officer
Vereshchagin, for him it is not “painful to see his
country suffering”, because everyone enriches
themselves as best as they can. It is clear that the
higher the employee’s status is, the higher the rent
is. That is why the career advancement got a clearly
expressed economic motivation. Professionalism as
a factor of vertical mobility is more and more replaced with protectionism driven by family ties or
corporative relations, and even by a practice of
“purchasing the positions”.
It is obvious that the capitalization of bureaucracy is impossible without uniting the interests of
a definite part of the business community and the
representatives of the bodies of government. That is
why the capitalization of the bureaucracy is accompanied by the bureaucratization of the capital
[10, p. 18]. This is manifested not only in the increasing impact of the capital on the government
but also in the active involvement of the business
community representative into administrative institutions [2, 17]. For some reason it is believed that a
successful businessman should necessarily be an
effective bureaucrat.
Meanwhile, the motives of activities of a
businessman and of a “people’s servant” are different, if not antipodal. The first one, pursuing his
own interests, is busy with improvement of his
well-being. The second one is obliged to be guided
by the interests of people and provide for the conditions of their good living. The criteria for defining the efficiency of a businessman and of a government official are also different. If a businessman is guided by the principle of minimum expenses and maximum profit, then applying this
principle to managing, for example, the public
health system or the system of education, as the
Russian experience proves, is counter-productive.
For a businessman joining the state service, it is
difficult to switch over and abandon his usual
principles and motives of activity. The high profile
criminal cases initiated in recent years against the
state officials of different levels prove that a former businessman, having started a career of a city
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manager or the RF constituent territory, continues
his usual practice, i. e. earning money. The choice
between respecting the law and a quick enrichment
is not always made in favor of the law. And if there
is big money at stake, as Marx noted, even the
awareness of the inevitability of severe punishment
cannot deter a bourgeois from committing the crime
[26, p. 770]. Such a choice is to a great extent conditioned by the moral atmosphere in the country,
which was discussed above. Capitalization of the
bureaucracy and bureaucratization of the capital is
one of the reasons for the reduction in professionalism and quality of work of the administration bodies. At the same time, such a union gives competitive advantages to the political elite and its party
during the elections. It was noted long ago that getting votes through employers is more effective than
buying the votes directly [48].
As discussed, the reforms resulted in the transformation of the basis and this in its turn added to
the superstructure change. However, if we go back
to the scientific methodology of researching the
political legal institutions, the superstructure does
not only depend on the basis but also has a relative
autonomy and actively influences the basis.
It should be pointed out that the economic reforms were preceded by the dramatic events of September and October of 1993 that ended with shooting the RSFSR Supreme Soviet. As A. Tsipko
rightly noted, the dissolution of the Parliament
demonstrated “not the conflict inside the nation, but
the war between the governing groups. Yeltsin and
Gaidar wanted immediate and total reforms including privatization of the oil industry: and the Parliament supported gradual reforms” [3]. But it is more
than that though. Shooting the Parliament was a
logical continuation of the Belavezha Accords (December 8, 1991) that initiated the beginning of the
USSR liquidation. This document triggered by the
Russian liberal political elite and signed by the
leaders of three Soviet republics, declared the disestablishment of the Soviet Union as the object of the
international law and geopolitical reality. The
agreement was ratified by the Supreme Soviet of
Russia but it was three times rejected by the
IV Congress of People’s Deputies, and this prevented it from being legally binding. The antagonism between the President and his palace guard on
one side, and people’s deputies on the other side,
was settled by Yeltsin by shooting the Parliament
from the tank guns. Years later, when the smoke of
the tank guns dissipated and the information fog
melted away, many facts became known. During

the events, 150 people died and about 400 were
wounded. It was also found out that a third party
secretly participated in the dramatic events in
Moscow at the end of September – beginning of
October of 1993. It is a well-known fact that the
President received the “sanction” to shoot his Parliament from Washington. This explains why the
world’s “democratic” mass media wrote nothing
about the non-democratic actions of the Russian
democrats. Besides, during the capture of the Russian Government House, just like it was during the
“colored revolutions”, there were unknown snipers
shooting as well from the roof of the American
Embassy. Could the armed men get to the roof of
the embassy unnoticed by the Americans? – the
question is rhetorical. Both the military men and
the defenders of the Parliament were shot [3]. It is
obvious that the organizers of the first colored
revolution in Russia aimed at kindling a great
murderous civil war.
And, finally, there is one more symptomatic
fact. Right after signing the Belavezha Accords,
B. Yeltsin informed D. Bush about that (to be more
exact, reported about that). This means that the new
political elite of Russia coordinated its activities on
dismantling the existing political system (and then
the basis of it) with its oversea supervisors. However, the modern non-systematic opposition in Russia
acts in the same way struggling for power.
Let us, however, go back to the events of the
beginning of October in 1993. When evaluating
them, A. Tsipko notes: “Russia was the only country of the Western Europe that reached its objective
(transited from socialism to capitalism. – L. M.)
through blood” [3]. As known, the President flatly
refused to apologize to people for the spilled blood.
“Since Yeltsin shot the Parliament in 1993, as
A. Tsipko points out, a yawning gulf appeared between the people and the government. People
adopted an attitude towards the government as if
they had nothing in common with it” [3]. That
makes sense because the attitude of the government to the people was demonstratively disinterested, and that was manifested not only in 1991
and 1993, but during the presidential elections of
1996, when B. Yeltsin won re-elections through
the vote rigging.
Features of the Political System
of Modern Russia
The events of the beginning of the 90s show
that the first actions of the new Russian political elite that were historically important for the
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country’s future went far beyond the legal framework and public political consensus. This resulted
in the mutual alienation of the people and the government, which, in turn, determined the special features of the Fundamental Law of the country and
the forming political system.
The existing mutual alienation between the
ruling liberal elite and the people gave no reason to
believe that the President’s supporters would dominate the new parliament. The Fundamental Law
was developed by the ideological and political supporters of Yeltsin. Hence, it follows that the presidential powers were in fact unlimited and the parliament was almost powerless. To stand against
opposition, B. Yeltsin and his supporters needed a
powerful political and legal instrument and they got
it. It is obvious that the political and legal asymmetry in the authorities has little to do with democracy, but it ensured the safety of B. Yeltsin’s power
and, one should confess, even added to a relative
political stability in the country. H. Hale called the
created political construction “presidential”. It
makes it easy for the “patron” to retain power and
to coordinate the interests of different elite groups
within the framework of the authoritarian constitution. The consequences of the “patronalism” are
corruption, small social capital, disrespect for law,
nepotism [51]. One has to agree with the conclusions of the American researcher.
Seemingly, the principle of the human rights
priority was introduced into the Fundamental Law
under the influence of the foreign advisers. As
V. V. Lapaeva notices, this human-centrist principle was not supported with a specific juridical
dogmatics having a systematic centrist character
[21, p. 148; 22]. The same can be said about declaring Russia a social state. The declarative character
of the constitutional norms that affect the interests
of the absolute majority of the population reflects
the true attitude of the liberal elite and its ideologists to the people. And for many years after the
Constitution was introduced, experts have been noticing that “the material, psychological, organizational basis of equality and enforcement of the human rights and freedoms does not correspond to the
constitutional provisions” [1, p. 2]. This means that
the split of society that occurred in the beginning of
the 90s has not been overcome yet. As the famous
Russian constitutionalist concludes, “the role of our
Constitution in creating the harmony of society has
been exceptionally small so far” [1, p. 2].

In the conditions of the mutual alienation between the majority of the society and the authorities, the latter were to introduce reforms sensitive
for the population, in economy, public health
sphere, education, communal services and so on.
With no political parties (that belong to the new
authorities or people ideologically close to them)
in the representative bodies of the country, introducing these reforms would have been impossible.
But the traditional method of promoting parties to
power did not guarantee success. That is why, during the post-soviet period, the parties were created
and propagated “from the top”. With this background, as the researchers note, the Russian parties established by the elite and “meant for representing interests of the society in the authorities
turned to be authority-formed but not authorityforming structures. They represent the interests of
the authorities in the society rather than the interests of the society in the system of the state power” [10, p. 18].
The reforms resulted in the impoverishment of
the population, in the growth of protesting electorate and left-wing supporters in the society. This,
as the results of the presidential elections demonstrated in 1996, could result in the opposition parties getting a majority in the Parliament. To avoid
this situation, different post-modern partiescompanies and parties-phantasms are made up just
before the elections, again “from the top”, representing predominantly their own interests [4]. The
number and activity of such parties significantly
increases in the period of elections. The creation
of these political simulacra seemingly follows two
objectives. The first one is creating the illusion of
political competition and real choice for the electorate. But their main objective is to block any
opportunity of getting a politically meaningful
number of seats in the Parliament by a party that
will radically change the internal economic policy
of the government in case it comes to power. For
completing this task, the “parties-larvae” fragment
the electorate base of the political opposition, split
it into pieces, disorientate the voters (through the
hyperactivity of the parties-clones) etc. As a result
of such activity of post-modern parties, of the
never-ending amendments to the election law and
the legislation about parties (depending on the political situation), of using administrative pressure,
the political elite of the country has been able to
secure an absolute majority in the State Duma for

44

The Reforms of the 90’s and their Economic, Political and Legal Impacts

the party of power for many years. This allows the
ruling political (and economic) establishment to
push any draft law prepared in the President’s and
Government administration through the Parliament,
with no complicated negotiations and approvals.
In relation with the above mentioned, one can
make a conclusion that the political system of modern Russia is formally multi-partied, but monopartied in fact. In the conditions of capitalism and
current social and economic stratification of the
society, a mono-party system is a nonsense. It
shows a contradiction between the basis and the
superstructure. But this contradiction is external, or
formal. The established superstructure is the manifestation of the characteristics of the existing basis
that appeared during the reforms of the 90s. “As a
result of the "mounted attack" on the public and
state property, as A. Frolov notes, the Russian society got oligarchic marginality characterized by a
commercial-speculative (as per the classification of
M. Weber) or parasitic (as per the classification of
M. Musin) form of capitalism, and this marginality
had no motivation for real economy and production
[39, p. 81]. In the author’s opinion, the social basis
of the political superstructure dominating in the
country is the privileged class that exists outside the
legal dimension common for the whole Russia. In
the business sphere, this class is busy with establishing “pseudo-economic chimeras associated with
the manipulation of the capital stocks, securities,
stock-exchange speculation and grabbing the property still owned by the state” [39, p. 81].
The public opinion polls show that the Russians predominantly characterize the social order in
the country as “oligarchical capitalism”, and twothirds of the respondents are sure that the policy
pursued by the state does not serve the interests of
the majority of the population [6, 13].
One of the specific features of the modern political system is the global irresponsibility. Neither
the Government nor the State Duma, neither the
President nor the deputies are answerable to the
voters. The population has practically no channels
of influencing the authorities. And this is one of the
reasons for low efficiency of the administrative institutions.
The Government does not depend on the voters. The State Duma is not responsible for the activities of the Government because the Government is formed not by the State Duma but by the
President. To get the approvals for their decisions,
the President and the Government use the support
of the United Russia party in the Parliament. But
the party’s founder who had also been acting as its

Chairman until recently, is not a member of the
party. This political “know-how” allowed the supreme representative of the legislative and executive power, depending on the political situation, to
distance himself from his “political child” which
supports the government policies almost unconditionally.
The deputies of the State Duma are also low
dependent on the voters, except perhaps for the
elections period, but even then only partially
[31]. The transfer from the proportional vote to the
mixed one has not significantly changed the
situation. The current RF Constitution runs that a
voter does not have a right to recall the deputy. The
provision covering a recall of a deputy did exist in
all the USSR and RSFSR constitutions [33, p. 375].
No dependence of the deputy on the population that
elects him, as famous law scientist V. M. Gessen
noted, suggests incapability of the people and the
negation of the people’s sovereignty [5, p. 141].
The lack of trust of the principal law authors in the
population reflects the alienated attitude of the
Russian political elite to its people acquired at the
beginning of the 90s. Maintaining this lack of trust
at the present moment is destructive. The problem
of relations between the deputy and the voters, as
V. P. Reutov noted, was the subject of consideration at the RF Constitutional Court, which indicated in its resolution No. 9-P dated April 12 that the
deputies should be guided by the RF Constitution
and their own conscience [33, p. 375]. However,
in the society where everything can be bought and
sold, it has been a long time since conscience became a commodity in short supply and a highly
liquid item. Therefore, it is not infrequent that
among deputies (of all the levels) there appear
people who regard their deputy position exceptionally as a commercial project. No dependence
of the deputies on the voters turns to be the factor
that negatively influences the quality of the deputy
corps. For this very reason, the sociologists
register a high level of distrust of the population to
the Council of Federation, the State Duma, the
political parties [6, 8].
In the established political system of Russia,
the president of the country holds a special place.
This is, first of all, because of his universal authority guaranteed by the RF Constitution; and secondly, because of the personal qualities of V. V. Putin
that set him drastically apart from his close predecessors and also from modern politicians. The absolute majority of the Russians positively assess
his activities associating them mostly with the external policy of the country. For the majority of the
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citizens of Russia, V. V. Putin is a successful world
class politician who sequentially protects the national interest of our country in the international
community. It seems that such an understanding of
the country leader’s role by the people is a national
tradition. “The tsar, as H. Kissinger notes, was depicted as the synonym of Russia’s struggle against
enemies surrounding it” [55]. Besides, for many of
the Russians, the President is the last resort in contesting the despotism of the officials and the outrage of the employers. In this activity of his, the
President is a protector of the traditional Russian
values – the truth and the justice, i. e. the features
that people assigned to the Emperor. By reference
to the mass media reportable to the government, the
President’s figure has acquired almost a sacral
character in the eyes of many Russians. It is not
without the mass media influence that people do
not realize that the President is the highest official
and the supreme executive power representative.
He appoints the Chairman of the Government, key
ministers, the head of the Central Bank, his own
advisors, and so bears equal with Government responsibility for the pursued neo-liberal policy. High
rating of V. V. Putin kept for many years, gives
some ground for comparing him with R. Reagan,
who was called “teflon” by many American experts, for no scandal could have any impact on his
public image. Permanent crises and high-profile
criminal cases initiated against governors, highranking officials in the government and the state
corporations, not only fail to negatively influence
the reputation of the Russian President, but seem to
drive the improvement of his rating as an uncompromising corruption fighter.
The postmodern parties created “from the top”
differ in the fact that a leader of such party replaces
its political program, symbol and brand. The policy
becomes personalized. The image of the political
party leader becomes a means of the political competition. The failure of the socialists in France at
the recent presidential and parliamentary elections
was pre-determined by the image of the party and
the country, F. Hollande. And vice versa, when the
“United Russia” quite unexpectedly for many won
the State Duma elections in 2016 at the peak of the
economic crisis, it was the result of the high confidence of the voters to the chairman of the party,
Russia’s President V. V. Putin.
A special feature of the established political
system of Russia is in the monocentric and personalistic character of that system. Figuratively speaking, it resembles a pyramid standing on its vertex,

or its sharp edge. This vertical system of governance was created at the beginning of the noughties
by the president for preventing Russia from disintegration. The President is in the base of the pyramid.
For this reason, the political system of Russia, in
spite of its multi-party character, is associated (especially abroad) with V. V. Putin (Putin’s regime).
Let us note that nobody in the whole world would
associate the political system of the USA or the
FRG with a specific president or chancellor.
A normal political system is a stable structure that
rests on the wide base of the pyramid. The leaders
who are at the top of the pyramid, can change, but
the stable political system provides for a balance in
the state. Obviously, this is not the case when the
pyramid stands on its vertex [53, 59].
Monocentric, personalistic, patrimonial character of the political powers is intensified by the
meaning of the subjective factor in the country’s
history. Dozens, and even hundreds of millions of
people are trapped by an incidental factor – the personal qualities of the leader. In many experts’ opinion, the personalistic character of the governing
system was one of the subjective factors of the Soviet Union breakup. “The enormous concentration
of power in the hands of one person and the absurd
system of the “succession to the throne” did not
allow for the stable and trouble-free development,
Doctor of Historical Sciences, General Lieutenant
of the Russian Foreign Intelligence N. Leonov
writes. All one could do was to hope that by
chance, a sober-minded, strong-willed politician
having a clear plan of development will lead the
country” [24, p. 20]. But is there any guarantee that
the strong-willed and skillful V. V. Putin will not
be followed by a person with personal qualities like
the ones that M. Gorbachev or B. Yeltsin had? The
existing system of the political selection of the
leaders does not provide for such a guarantee.
The personalistic character of the modern parties contributes to the mediation of the policy.
As M. Castells notes, at the moment “the most
efficient form of the ideological struggle are attacks against a person. Slander and gossips are
becoming the most important skill in politics, as
negative messages are five times more effective
than the positive ones” [16, p. 64]. It is clear within this framework why the political, ideological,
information war initiated across the West against
Russia during the last years, is focused on blackening and demonization of Russia’s president.
Here is the vision of one of Russia’s “well-wisher”
from the West: “In the West, we cannot stand for
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a long time the consequences of the strongly hostile Putin’s statehood – not least because of the
fact that the one who will follow Putin might pursue even more nationalistic belligerent policy”
[54, 56]. As A. Rahr, a famous German political
analyst, notes, “In the mass media of the West,
I see a new demonization of Russia. The Western
population is being prepared for a thought of the
legitimacy of the intervention against Russia on
grounds that “these barbarians” illegally own resources” [58]. Russia, in the opinion of the Western ideologists, is a country of barbarians, because
it does not share the European values, it does not
respect civil rights, it discriminates homosexuals
and ethnic minorities etc. [46]. The anti-Russia
campaign at the west is focused, first of all, on
V. V. Putin, because his political pyramid is easily
destroyable if its base is removed.
It is obvious that such projects do not appear
out of nowhere. The patrimonial political system
is sensitive to the non-public activities of the foreign actors specialized at “transiting the democracy” to the states with “authoritarian regimes”. And
the country does have the conditions for preparing
the “colored revolution” supported by the internal
country’s opposition: the lingering economic crisis
that decreased the living standards of the population, the stratification of society, being incredible
for such a rich country as Russia, pervasive social
injustice, corruption, undeveloped democratic institutions and etc. Judging from the public speeches of the president and the ruling party leaders, the
political elite understands the risk. Let us see if the
adequate actions will be taken that correspond to
the challenges.

re-industrializing the country and developing a
high-technology economy. The experience of other countries proves that it is possible. This did not
happen because the ruling political elite and the
bureaucrats supporting them represent the interests
of a small social group whose economic prosperity
and world-view were formed as a result of the reforms of the 90s. This small social group is interested in preserving the oligarchical capitalism and
the current policy of the Government.
At the moment, Russia is facing new and
more risky challenges, and to meet them adequately, other economy is needed, as well as other more
efficient managing institutions, other life-purpose
values focused on the person but not money.
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Conclusions
The political system adopted in Russia in the
noughties, solved specific historical tasks of great
importance for the country. It prevented the country from breaking-up, stabilized the social-political
situation in the society to a certain degree, and
restored the political sovereignty. However, the
full sovereignty and independence of the state
cannot be achieved without effective actions for
overcoming critical economic, financial and especially technological dependence on the geopolitical opponents. If there was not this dependence,
the West would not have imposed extensive sanctions on our country, for they would have been
purposeless.
The seventeen years that the current political
elite have been ruling the country, is enough for
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Introduction: the article provides a comparative legal analysis of the principles of civil law
in Russia and China. The importance of this problem is due to the similarity of certain processes taking place in these countries. In addition, although Chinese civil law has borrowed many
legal constructions from a number of countries in Western Europe and the United States, it
managed to preserve its cultural and historical traditions. This experience of China may be of
interest for Russian legislators, who continue to reform civil legislation, including by borrowing
foreign norms and principles existing in Europe and the United States. Purpose: to identify a
number of common and distinctive characteristics of the principles of civil law in Russia and
China and to compare the legal rules which are connected with the civil law principles.
Methods: the research is based on empirical methods of comparison, description and interpretation, theoretical methods of formal and dialectical logic, and specific scientific methods, such
as legal dogmatic method and interpretation of legal rules. Results: the principles of civil law
in Russia and China appear to be similar, however a clearer understanding of the principles of
civil law has been formed in Russia both at the level of doctrine and at the level of practice.
Conclusions: a number of principles of civil law of China, in particular the legal equality of the
parties, freedom of contract, are in the process of development and improvement, which is determined by socio-economic and cultural particularities.
Keywords: principles of civil law; civil law of China; principle of good faith; principle of legal equality
of the parties in a civil legal relation; principle of discretion; freedom of contract; norms-principles
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Введение: статья посвящена сравнительно-правовому анализу принципов гражданского
права России и Китая. Внимание к данной проблематике вызвано общностью некоторых процессов в указанных странах, а также тем, что китайское гражданское право заимствовало многие
правовые конструкции из ряда стран Западной Европы и США, сохранив при этом самобытность и верность культурным и историческим традициям. Данный опыт Китая может быть в
некоторых моментах интересен российскому законодателю, который продолжает реформировать гражданского законодательство, в том числе путем заимствования иностранных конструкций, существующих в Европе и США. Цель: выявить ряд общих и отличительных характеристик принципов гражданского права России и Китая, а также сопоставить правовые нормы,
в которых наиболее ярко отражаются цивилистические принципы. Методы: эмпирические методы сравнения, описания, интерпретации; теоретические методы формальной и диалектической логики. Применялись частнонаучные методы: юридико-догматический и метод толкования
правовых норм. Результаты: анализ гражданского законодательства России и Китая показал,
что в целом имеет место общность подходов законодателя России и Китая к вопросу о формировании принципов гражданского права, хотя при этом в России сформировано и на уровне доктрины, и на уровне практики более четкое представление о принципах гражданского права.
Выводы: ряд принципов гражданского права Китая, в частности юридического равенства сторон, свободы договора, находятся в стадии развития и совершенствования, что обусловлено особенностями социально-экономического и культурного характера.
Ключевые слова: принципы гражданского права; гражданское право Китая; принцип добросовестности;
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principles in legislation, and many other problems.
As an example, we can offer some of the latest dissertations on general issues of civil law principles
[6; 8]. Individual principles of civil law also become an object of study quite often.
Among the little studied but at the same time
currently relevant aspects in studying the principles
of civil law is the problem of comparing the fundamental principles of different legal systems. The
principles of civil law of different countries are often close and sometimes identical by their common
characteristics and names. For example, the principles of equality of participants in civil legal relations, freedom of contract, freedom of will exist in
virtually all legal systems. At the same time, the
rules in which particular principles are implemented may differ in different countries, which causes
different understanding of principles that at first
sight seem to be similar in their essence.
Speaking about the current relevance of the
proposed research work, we can name at least
the following reasons. First, it provides a better

Introduction
The role of principles in the formation of the
domestic legal system is difficult to overestimate:
private law establishes the necessary restrictions on
the autonomy of the will of the subjects in accordance with the principles of fairness, good faith and
reasonableness in order to prevent abuse and provide a real balance of independence and fair order.
In civil law principles, conceptual normative
and ideological guidelines are expressed, which
provide specific methods and means of legal regulation. Thus, these principles have a special status
and significance in any legal system.
The problem of the principles of law and, in
particular the principles of civil law, is not new or
insufficiently studied. It is constantly in the center
of attention of scientific searches and discussions.
The list of issues that scientists discuss with reference to the principles of civil law is extensive.
These include the concept, the essence of the basic
principles, their list, the content of individual principles, the possibility of the existence of unnamed
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understanding of the essence of the principles of
domestic civil law and the issues of their implementation. It is no secret that the essence of similar
phenomena is revealed to a greater extent when
comparing them and revealing their differences.
Second, consideration of the principles in a comparative legal aspect will help to identify the problems and imperfections of the current Russian legislation and suggest mechanisms for its improvement.
The relevance of a comparative study of the
principles of civil law in Russia and China is determined, first of all, by the socio-economic aspect:
some processes taking place in these countries under consideration are of a similar nature. The Chinese civil society is undergoing reformation of the
socio-economic sphere, and many problems it is
facing now are familiar to Russia. The modern era
of reforms and openness means for the PRC a serious breakdown of old economic and ideological
foundations, reorientation from a centralized economy to private law relations. In this situation, the
principles of civil law are becoming the basic ideological postulates necessary to form an effective
law and order system. Chinese jurists argue about
the need for a well-established, ethically verified
legal and regulatory framework, reasonable internal
legal restrictions in establishing the institution of
private property, and at the same time about the
impossibility to express all the values of civil society in the letter of the law [9, pp. 20–27]. Nevertheless, the attempts of the Chinese colleagues to
achieve this are original and deserve the closest
attention.
Furthermore, the experience of China can be
useful in terms of lawmaking. Civil legislation of
this country has borrowed many legal constructions
from a number of countries in Western Europe and
the US, which could not but touched on the fundamental principles. However, the Chinese legislators
managed to work out such an approach that combines legal dogmas generally recognized in the
world and specific legal features of the country.
The problem of creating effective legal rules is also
of current interest for our country.
Attempts to compare the principles of law in
different countries have already been made in many
foreign studies. For example, it was concluded that
there are a number of similar principles governing
Chinese and American family law: the principles of

individual freedom, family autonomy, state intervention in family affairs only in cases directly provided for by law. At the same time, it is highlighted
that each state implements the listed principles in
different ways [17, p. 95; 23].
Thus, the principles of civil law of Russia and
China, their system, as well as the implementation
of individual private law principles are of particular
interest.
Methodological Framework of the Research
From the methodological perspective, it is
necessary to resolve a number of issues on terminology. The term “principles of civil law”, which is
regarded as the object of this study should be understood as the fundamental regulatory and leading
principles that characterize civil legislation, express
fundamental trends in its development.
In the case of the law of the People’s Republic
of China, a false idea may arise that the special act
entitled “General Principles of Civil Law of the
People’s Republic of China” of 1986 [18] is devoted to principles. This act establishes not only the
principles of civil law of China but also other rules
for regulating civil relations, for example, the legal
status of citizens and legal entities, the rights and
obligations of subjects, responsibility.
Thus, it is methodologically correct to compare categories having common generic features
embodying the phenomenon “fundamental, basic
principle of civil law”. These provisions are characterized by a number of relevant characteristics,
among which are the supreme imperativeness, universality and general validity.
The supreme imperativeness is manifested in
the requirement to exercise rights and perform duties in the form and manner determined by the principles. From the perspective of law enforcement,
codified principles stand above the prescriptions of
a private character, since they are the supreme imperatives and must predetermine a judicial decision,
while norms are discretionary in nature.
The universality of the principles presupposes
their regulative role at all stages of legal relations
and is also manifested in the fact that the change
of individual norms does not necessarily entail a
change in the principle, but the transformation of
principles inevitably leads to a radical restructuring of the entire legal system. The general validity
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of these principles is predetermined by their significant law-orientational influence on all participants
in the relationship. The essential features of these
fundamentals also include the ability to determine
the limits of the exercise of law.
At the same time, these elements are far from
being declarative, and their regulatory potential depends on how adequately the legislator used certain
legal and technical methods. It is necessary to analyze the ability of these institutions to form certain
instruments of private law and determine what factors increase their effectiveness in regulating economic relations and what circumstances prevent it.
As we see, comparative legal study of the
principles of civil law in Russia and China should
be preceded not only by proving a certain phenomenon in the law of China but also by the justification of a possibility for its being considered as a
principle.

of abuse of right, the need for unimpeded exercise
of civil rights, ensuring of the restoration and judicial protection of violated rights, acquisition and
exercise of civil rights by citizens and legal entities
in accordance with their will and in their interest
(discretion). The legislator has enshrined all the
listed principles in Ch. 1 and 2 of the Civil Code of
the Russian Federation.
In scientific literature, there are offered different classifications for the principles of civil law in
Russia. The systematization that seems the most
general, clear and oriented towards law enforcement practice is the one made in accordance with
the system of law. In this regard, it is possible to
identify branch-wise, sub-branch-wise, interinstitutional and institutional principles of civil law. Such
a systematization was first fully justified and deeply
investigated by G. A. Sverdlyk [11].
Other authors also offered their own vision of
the system of principles of civil law in Russia,
based on certain aspects of the phenomenon under
consideration. For example, E. G. Komissarova
differentiated between the principles that are major
for the whole sphere of branch regulation in the
form of the basic principles of civil legislation and
other civil law principles [6, p. 7]. O. A. Kuznetsova established a system of norms-principles of
civil law which includes regulatory and protective
ones [8, pp. 83–84, 132–244]. One of the latest
conclusions on the systematization of civil law
principles is the view that there are two levels of
principles: goal-setting principles and principlesmethods [3, p. 11]. There are also some other approaches to the definition of the system of principles of civil law in Russia.
It should be noted that the study of principlesmethods as a system has an important law-enforcement application. For example, the Supreme
Court of the Russian Federation stated that the
provisions of the Civil Code of the Russian Federation, laws and other acts containing civil law
norms are to be interpreted in a systemic relationship with the main principles of civil legislation,
as enshrined in art. 1 of the Civil Code of the Russian Federation1. Thus, according to the Supreme

The System of Principles of Civil Law
in Russia and China
The problems concerning systematization of
the principles of civil law have often been raised in
scientific research. The difficulty of this task is due
to many reasons, in particular the vagueness of the
term “system”, the lack of consensus in understanding what refers to basic principles of civil law, the
existence of various classifications of principles
proposed in civil science, the absence of a unified
methodology for their identification.
The definition of such a category as “system”,
the features of its construction are very ambiguous.
In science, there is no unity of opinions on this
problem. Back in the middle of the last century,
there were more than thirty different definitions of
the term “system” [13, pp. 103–118].
In its most general understanding, a system is a
set of elements that are in relationships with each
other, which forms a certain integrity, unity. It
should be noted that not every simple set of elements is a system [1, p. 56]. Therefore, in order to
build a system of principles of civil law, it is necessary to establish its elements (i. e. a list of principles) and construct the required system in accordance with the general criterion of systematization.
In Russian civil legislation, the following principles are distinguished: equality of participants in
civil legal relations, inviolability of property, freedom of contract, inadmissibility of arbitrary interference of anyone in private affairs, inadmissibility

1

Decision of the Plenary Session of the Supreme Court of the
Russian Federation No. 25 “On Application of Some Provisions of the Section I of Part One of the Civil Code of the Russian Federation by Courts” of June 23, 2015. The Bulletin of
the Supreme Court of the Russian Federation. 2015. Issue 8.
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Court of the Russian Federation, the principles
should be applied in the system, and a correct understanding of the norms of civil law is only possible in their interrelation with the very system of
principles, and not with some separate principles of
civil legislation. This is the only way to offer a correct interpretation of civil law norms. In brief, in
most cases the principles of civil law are applied by
courts not separately but as a complete system. In
connection with the foregoing, the study of the
principles of civil law should be viewed not as a
purely theoretical and fundamental issue but also as
a special practical problem, important at the law
enforcement level.
The establishment of the system of principles
of civil law of the People’s Republic of China is
impossible without a brief reference to the question
of the peculiarities of the civil law of this country.
The specific nature of the PRC’s legal system
are determined by several circumstances. Firstly,
the legal culture of China goes back to the postulates of the Confucian doctrine, which nourished
the state ideology of the Chinese empire before the
1911 revolution and which is characterized by the
prevalence of moral norms over the rules of law.
Secondly, China’s law and order is a combination of ancient legal traditions and modern legislation, which is built on the ideas of “socialism with
Chinese characteristics” and certain principles of
Romano-Germaniс law. This means that moral and
ethical norms existed as supra-legal ones, as a positive variant of the development of relations, and
legislation emerged as a means of resolving conflicts. Therefore, the first Chinese codes only contained administrative regulations or norms relating
to criminal law. Civil law rules were formed in
them only to establish criminal sanctions as a result
of violation of custom rules.
The modern civil legislation of China is based
on the principles enshrined in the “General Principles of Civil Law of the People’s Republic of China”, which were adopted on April 12, 1986 at the
4th session of the National People’s Congress of
the 6th convocation. Scientists of the time noted
that adoption of this document was an important
milestone in the history of Chinese society, there
appeared a theoretical and legislative basis for the

development of civil relations regulation based on
the rule of law [30, p. 669]. Currently, objects of
the General Principles of Civil Law of PRC are private relations between individuals, legal entities, as
well as between individuals and legal entities having equal status.
Since the reforms of the civil legislation were
started, the social and economic situation in the
state has changed significantly, and on March 15,
2017, at the closing meeting of the annual session
of the National People’s Congress, amendments
were made to the “General Principles of Civil
Law”, which came into force on October 1, 2017.
Legislators reviewed most of the General Principles
of Civil Law of 1986 and introduced a number of
provisions that protect the rights of individuals and
organizations more effectively [15].
The general principles of civil law of China in
the new wording establish the basic principles for
regulating civil relations. In addition to the principles of equality, voluntariness, honesty and reliability, the new version of the law underscores the importance of the principles of environmental protection, energy saving and harmonious coexistence
between man and nature. The principle of environmental protection is an innovation, although even
before 2017 it was implied by the legislator and
stemmed from the spirit of legal acts.
The new version of the Chinese act on civil
law also states that in resolving a civil dispute, if
there are no relevant provisions prescribed by law,
ordinary laws such as business practices may be
applied. The Law on the contract in the PRC had
already established the same principle, which is
observed when interpreting agreements between
parties [15].
Commenting on the General Principles of
Civil Law of China, the Chinese authors come to
the conclusion that this document highlights the
fundamental principles that have a special purpose. It is noted that the Chinese legal system is
codified, and, unlike common law jurisdictions,
previous court decisions do not automatically have
an obligatory effect. As a result, almost all the major legislative acts in China are built on the basis
of its general principles. If there is any ambiguity
in understanding of a legal norm, then the relevant
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general principles of civil law will be used by judicial practice for the correct interpretation of an unclear or ambiguous rule of law.
In this regard, there are no exceptions to China’s civil law. On the whole, Chinese legal scholars
believe that in the legislative process of civil law,
judicial decisions and relevant civil disputes the
basic principles of civil law should be applied.
Thus, before analyzing any particular concept,
it is important to understand the general principles
of Chinese civil law. At present, China has a basic
law, which establishes all the basic principles and
concepts of civil law in China. However, a detailed
interpretation of the basic principles of civil law is
still the subject matter for Chinese researchers. For
example, one of them identifies five most important
general principles, which are usually cited by legal
scholars in theoretical and practical work: legal protection of civil rights, equal status, freedom of contract, good faith and public policy [28, p. 4].
Based on the foregoing, we can say that a general analysis of the legal provisions of Chinese law
in the current version allows one to identify the
basic principles of civil law. It is possible to name
the following principles that are distinguished in
Chinese civil law science and correlate with the
principles of the civil law of Russia:
1) the principle of equality of parties in civil
activity;
2) the principle of voluntariness;
3) the principle of justice;
4) the principle of equivalent compensation;
5) the principle of sincere trust;
6) the principle of protecting the legitimate interests of citizens and legal entities;
7) the principle of lawfulness in conducting
civic activities;
8) the principle of prohibition of abuse of civil
rights.
The legal tools and means that ensure the implementation of the proclaimed principles are also
of interest.
The principal ideas of Chinese civil law are
specified in sub-branch regulatory legal acts: the
laws of the PRC “On Contracts”, “On Real Rights”,
“On Inheritance”, “On Patents”, “On Trademarks”,
“On Copyright” and some others.

Proceeding from the foregoing, we can assume
the existence of a system of principles of civil law
in China in the form of branch principles that apply
to all civil law and which are enshrined in the General Principles of Civil Law of China, as well as
sub-branch principles that operate only in a particular sub-branch of Chinese civil law.
A situation of this kind is observed in contract
law. Chinese scholars write that there are three
basic principles of politics and law operating in this
area under the Law of the People’s Republic of
China “On Contracts”: the principles of freedom of
contract, good faith, and promotion of transactions
and trade, which were embodied in the letter of law
in the final wording [21, p. 1].
In the Russian Federation, there is also a certain system of principles of civil law. This system is
not just a list of basic principles but also their distribution in a particular hierarchy. This system implies the existence of interrelated and interdependent elements that exist not in themselves but in a
certain unity, complementing and developing each
other. For example, the principle of autonomy of
the will of a subject of civil law (discretion) is embodied in legislation, among other things, in the
principles of freedom of contract and freedom of
will. It should be particularly emphasized that the
system of principles of civil law of Russia, formed
by civil science, has a clear embodiment both in
legislation and in law enforcement practice. In
other words, scientific achievements in this area
are of a special practical significance, for example,
they can be applied for the improvement of civil
legislation.
In the People’s Republic of China, a list of
principles of civil law has been formed, but neither
legislation, nor scientific literature, nor the practice
of applying civil law rules gives an unambiguous
and clear idea of the system of principles. The most
important reason for this imperfection in ideas
about civil law principles in China seems to lie in
the fact that the fundamental principles in the country, as well as the civil legislation as a whole, are at
the stage of formation.
In China, there is a conditional system of
principles of civil law in the form of branch principles that extend to all civil law and are enshrined
58

The System оf Principles and their Operation in the Civil Law of Russia and China

in the General Principles of Civil Law of China, as
well as sub-branch principles that operate only in a
particular branch of Chinese civil law.

In the People’s Republic of China, the role
analogous to the principle of discretion is fulfilled
by the principle of voluntariness, which also implies the freedom of will of participants in civil legal relations. According to art. 4 of the General
Principles of Civil Law of China, the principle of
voluntariness is respected in civil activities.
The principle of voluntariness in Chinese civil
law is embodied in specific legal norms. For example, according to art. 138, if a party decides to fulfill obligations voluntarily after the expiration of
the limitation period, then such a right is not subject
to restriction.
The general principles of the civil law of China contain norms of not only civil law but also
some branches that are traditionally regarded in
Russia as independent branches of law, in particular
family and international private law. In these
norms, the principle of discretion is also reflected.
For example, by virtue of art. 103, citizens enjoy the right to conclude and dissolve a marriage at
their own discretion. Art. 145 establishes the most
important rule of modern international trade – autonomy of the will of the parties: parties to a treaty
with foreign interests may choose the law applicable to the settlement of their contractual disputes,
except in cases provided for by law [27, p. 40].
As well as in Russia, in China legislation allows
for the conclusion of agreements that entail not only
civil but also procedural consequences. In particular,
the principle of freedom to enter into arbitration
agreements can be regarded as one of the special
features of the principle of discretion [24].
In general, we can speak about the interbranch
nature of the principle of discretion, which the Constitutional Court of the Russian Federation has already drawn attention to. Analyzing the essence of
the arbitration agreement, the Court came to a conclusion about its interbranch nature. The principle
of discretion, inherent in civil legal relations, also
applies to procedural relations connected with the
consideration of disputes in courts in the course of
civil litigation. In civil legal proceedings, disсretion means that procedural relations arise, change
and terminate mainly upon an initiative of the direct participants of the material legal relations in
dispute, who have an opportunity to dispose of
procedural rights and the substantive right in
dispute with the help of the court. This rule also

The Principle of Discretion
The principle of discretion is considered both
the most important principle of the civil law of
Russia and a characteristic feature of its method.
Interestingly, in foreign scientific literature principles as the main basis of the branch of legal regulation and the distinctive features of regulation are
often used by the authors in a single context.
The role of the category “freedom” makes it
possible to understand the essence of the division of
the branches of law. In criminal law, the most important principles are legality, presumption of innocence and others. In civil law, they include freedom
of contract, freedom of will and the principle of
disсretion. Analysis of different principles of law
and the way the are used allows us to establish the
following: in private law branches, these principles
are united by the common idea of ensuring the
freedom of subjects [22]. In brief, the principles
that ensure the freedom of participants in the relevant relationship are a distinctive feature of private
law in general.
One of the first to formulate the concept of
discretion in the domestic doctrine was O. A. Krasavchikov, who understood it as the legal freedom
of subjects of civil legal relations to exercise their
legal personality and their rights at their discretion,
based on the norms of civil law [7, p. 41].
V. F. Yakovlev is more specific, speaking of the
possibility of subjects to acquire civil rights and
obligations, to determine their content within certain limits, to exercise and dispose them at their
discretion [14, p. 85].
The normative basis for the principle of discretion in its general form are the rules of cl. 2, art. 1
of the Civil Code of the Russian Federation, according to which citizens and legal entities acquire
and exercise their civil rights according to their
own will and their interest. The complete understanding of the principle of discretion is certainly
not limited to the named rules. The principle of discretion includes a number of aspects, among which
are the freedom to write a will, freedom of contract,
freedom to choose the behavior of the owner of
property, etc.
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applies to the procedural relations arising in connection with contesting decisions of arbitral tribunals, because these procedural relations are based
on a contract according to which the parties (individuals) trust the protection of their civil rights to
the composition of the arbitral tribunal elected by
them and recognize its decisions1.
The principle of discretion has limits and limitations established by law, and their existence also
characterizes the essence of the principle under
consideration. Limitations of the principle of discretion should be directly specified in the rule of
the law. For example, cl. 1 art. 1149 of the Civil
Code, which secures the right to forced heirship, is
in itself aimed at providing material support for
those categories of persons who need special protection because of their age or state of health. Accordingly, it cannot be regarded as violating any
constitutional rights of citizens2.
In China, the authors distinguish an independent principle of public policy, which acts as a kind
of “limiter” of the principle of discretion. It is stated that any civil activity must respect social ethics
and should not damage the basic principles of state
policy, violate the socio-economic order. In comparison with other principles, this principle is intended to impose certain restrictions on the autonomy of civil activity. Any civil activity that violates
public interest is null and void.
At the same time, recent changes in the Chinese
legislation show that the rights of the subjects of civil turnover are partially expanding, thereby reducing
the role of this principle. For example, amendments
were made which exclude a ban on activities violating the state’s economic plan [29, p. 6].
It may be concluded that neither in China nor
in Russia there is an unambiguous idea of the prin-

ciple of discretion. In Russia the category of discretion is considered a principle, the main feature of
the method of legal regulation of civil relations, and
also a distinctive characteristic of the civil law
branch. In China this category itself is rarely considered; however, there are references to separate
manifestations of the discretion of subjects of civil
relations.
Thus, the study of the principle of discretion
can be conducted through identifying the elements
that extend their effect to law of things, law of obligations and inheritance law, and the construction of
a system of limits and restrictions on the freedom of
discretion of subjects of civil relations. This approach is consistent with the trends in the development of civil law in Russia and China.
The Principle of Legal Equality
of Civil Law Subjects
The principle of equality of parties in civil legal relations implies, above all, their legal equality.
In the most general form, this provision is implemented in the recognition of the equal ability to
have rights and obligations for all persons (art. 17
of the Civil Code of the Russian Federation).
Art. 155 of the Civil Code excludes the possibility
of one person to oblige another person to do something with his unilateral will, unless otherwise provided by law or by agreement with these persons.
However, it should be noted that in many cases
Russian law allows for an unilateral repudiation of
the contract if the counterparty violates its contractual obligations (art. 464, cl. 2 art. 467, cl. 2
art. 475, cl. 2 art. 480, cl. 3 art. 484, cl. 4 art. 486,
cl. 2 art. 489, cl. 3 art. 503, cl. 2 art. 515, art. 523,
cl. 2 art. 719 of the Civil Code of the Russian Federation), or in connection with the essence of contractual relations.
In other cases, an unilateral refusal to perform
the contract is possible for one of the parties in order to restore equality of the parties to the contract
(art. 495, 496, 500, 627, 717 of the Civil Code of
the Russian Federation). However, these exceptions
are only possible for the purpose of establishing a
balance of interests of the parties, according to the
Constitutional Court of the Russian Federation3.

1

Decision of the Constitutional Court of the Russian Federation No. 10-P “On the Case on the Verification of the Constitutionality of the Provisions of Paragraph 1 of Article 11 of the
Civil Сode of the Russian Federation, Paragraph 2 of Article 1
of the Federal Law "On Arbitration Courts in the Russian Federation", Article 28 of the Federal Law "On State Registration
of Rights to Immovable Property and Transactions Therewith",
Paragraph 1 of Article 33 and Article 51 of the Federal Law
"On Mortgage (Pledge of Real Estate)" in Response to the
Request of the Supreme Arbitration Court of the Russian Federation” of May 26, 2011. Bulletin of the Constitutional Court.
2011. Issue 4.
2
Decision of the Constitutional Court of the Russian Federation No. 1513-O “On Refusal to Consider the Complaint of the
Citizen Dozh-Yancheva Ksenia Petrovna on Violation of Her
Constitutional Rights by Paragraph 1 of Article 1149 of the
Civil Code of the Russian Federation” of June 23, 2015. Access from the legal reference system “ConsultantPlus”.
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Decision of the Constitutional Court of the Russian Federation No. 9-P “On the Case on the Verification of the Constitutionality of Some Provisions of Paragraph 2 of Article 77 of the
Federal Law "On Insolvency (Bankruptcy)" in Response to
Complaints of "Tver Spinning Mill" Company"” of June 06,
2000. Bulletin of the Constitutional Court. 2000. Issue 4.
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According to another interpretation, this term
means the position of the subjects of right operating
under conditions of freedom of contract, that is, the
situation in which relations of the subjects are built
not on the basis of imperious subordination. This
meaning is immanent to art. 1 of the Civil Code of
the Russian Federation: it is inadmissible to grant
one of the participants in civil legal relations with
power over the other. The Russian Federation, its
subjects and municipalities are on equal terms with
all participants in relations (cl. 1 art. 124 of the Civil Code of the Russian Federation). It should be
noted that under this principle, some differences in
the scope and content of the rights of subjects of
legal relations are allowed.
In addition, equality can be understood as
equilibrium of the possibilities of the subjects of
relations laid down in the norms. The essence of
this principle can be understood as equality of the
subjects of relations before the law. This idea was
most clearly formulated by V. F. Yakovlev: “In
fact, it is the equality in the original legal status of
civil law subjects. And this equality is expressed in
the fact that all participants of civil legal relations
are endowed with civil legal capacity as a certain
measure of social opportunities in the sphere of application of civil law” [14, p. 42].
In other words, it is necessary to ensure an
equal opportunity to acquire civil rights and obligations for all participants of civil circulation. As
practice shows, it is at this stage that equality is often violated.
Sometimes the inequality of the subjects of
civil turnover is laid down in regulatory acts themselves. It is unacceptable to develop legal acts unjustifiably limiting the possibilities of one of the
parties to civil legal relations.
Thus, the Law of the Vladimir region of December 27, 2005 No. 1-О “On Zones of Regulated
Development”, which determined the creation,
functioning and liquidation of zones of regulated
development on the territory of the Vladimir region, was justly recognized invalid. This regulatory
legal act actually established special rules for the
conduct of business entities in the entrepreneurial
activity. The law of the Vladimir region regulated
the procedure and conditions for the creation of a
preferential regime for investment economic and
entrepreneurial activity, the conditions for encouraging organizations operating in zones of regulated
development through granting tax incentives. The
court correctly stated that, in violation of the prin-

ciples of the unity of the economic space of Russia
and the equality of the conditions for economic activity of all entities, the Law of the Vladimir region
of December 27, 2005 No. 1-О “On Zones of Regulated Development” establishes a special economic
regime, under which tax benefits are granted to legal entities that manage the zone of regulated development and have concluded a contract aimed at
implementing plans for the development of the
zone, in contrast to economic entities that have not
concluded such a contract, whereby having no tax
benefits1.
In Russian law enforcement practice, the problem of equality before the court and law appears to
be particularly acute in vindicating honor, dignity,
business reputation, and inviolability of private life.
For example, the Supreme Court of the Russian
Federation has revealed cases of unreasonable underestimation by courts of the amount of compensation for moral damage, non-compliance with the
requirements of reasonableness and fairness in cases on protection of honor and dignity, business reputation, as well as inviolability of private life of
public persons considered by the courts of Russia in
the period from 2004 to 20062. In the field of entrepreneurship, there is also a wide range of issues
concerning the establishment of equality of economic entities.
Thus, legal equality of participants in civil legal relations is a condition for the legality and guarantee of the exercise of rights and the performance
of duties. The legislator provides for deviation from
the principle of legal equality of the civil circulation subjects in those cases when one of the parties
to the legal relationship is knowingly weak in material, organizational or other respects and needs special (additional) civil legal protection.
The principle of equality of parties is one of
the basic foundations of the mechanism for exercising civil rights and performance of subjective civic
obligations. According to this principle, the powers
of the participants in civil relations should be equal.
The principle of legal equality of parties in civil relations is also one of the fundamental principles

1

Decision of the Supreme Court of the Russian Federation
No. 86-GO7-15 of July 18, 2007. Access from the legal reference system “ConsultantPlus”.
2
Review of Practice of Court Consideration of the Cases on
Disputes on Protection of Honor, Dignity and Business Reputation, Privacy of Public Persons in the Spheres of Politics, Art,
and Sport. Bulletin of the Supreme Court of the Russian Federation. 2007. Issue 12.
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in Chinese civil law. For example, according to art.
3 of the General Principles of Civil Law, the parties
to civil activity have an equal status. This provision
appears to be highly relevant for the Chinese economy, since it is intended to reduce the administrative element, being the legacy of the socialist economy. Under Chinese law, the legal consolidation of
rights and obligations in accordance with the principle of equality before the law is expressed in
equal opportunities to protect rights and in equal
liability for violation of rights of others, without
any privileges, established for all citizens, regardless of their nationality, race, sex, occupation, social background, religious beliefs, education, property status, and the period of living in the country.
The law of China makes it clear that each party
has equal status in any civil activity. Even if one of
the parties to the legal relationship is a state body,
there is a direct prohibition on establishing the
terms of such an agreement against the will of the
counterparty of the state. This rule applies, for example, when concluding a contract. The principle
of equality is logically connected with the principle
of freedom of contract. Unless otherwise provided
by law, the parties can freely establish the conditions of civil activity between them.
The principle of equal legal status is especially
important for the modern development of Chinese
law. It plays a special role in the gradual transition
from planned to market economy, since in a
planned economy the principle of equality does not
appear to be fundamental: in such an economy, the
state and state bodies always have a more significant status than their counterparts [29, p. 5].
It is noteworthy that the principle of equality
of participants in civil legal relations is valid not
only by virtue of the General Principles of Civil
Law of the People’s Republic of China but also
embodied in other legislative acts. For example,
art. 4 of the PRC Law “On Real Rights” establishes
an equal protection of real rights of the state, the
collective, and individuals. However, this equality
remains difficult to achieve in practice with respect
to private property, when forced demolition of
buildings being personal property of citizens takes
in the course of expropriation aimed at the realization of public interests. This happens due to the
contradiction between the law on real rights and the
Statute on demolition of town houses, adopted prior
to the enactment of the law. This statute allows a

building to be demolished before the completion of
negotiations on compensation, although the Decree
on compensation for forced demolition of buildings
prescribes that the decision to demolish should be
taken solely in court, and compensation must be
paid before dismantling.
The right to compensation for damage is established by art. 37 of the Law on real rights, and
art. 38 provides for the responsibility of the perpetrator for inflicting damage to the right holder,
which, however, often does not relieve tension in
this area1. As practice shows, the principle of
equivalent compensation quite often does not work
in situations with forced seizure of property during
expropriation. The main disagreement between
rightholders and contractors in the demolition of
residential premises or the withdrawal of land is
associated with inadequate compensation. Obviously, it is necessary to legislatively determine as security measures the procedure for calculating equivalent compensation to rightholders for demolition of
the house or land withdrawal. This is due to the socio-economic reasons against the background of the
establishment of private property and the dissociation of private property of citizens from the state, as
well as the lack of a system of appropriate civil,
procedural, administrative standards.
Articles 3, 4, 5 of Chapter 1 of the PRC Law
“On Contracts” establish and specify the status of
equality of counterparties. It is determined by three
circumstances: the parties cannot impose their will
on each other; unlawful interference in the rights
arising under the contract is forbidden; when establishing the rights and obligations in the contract, the
parties must be guided by the principle of equality.
The last provision directly affects the formation of
the terms of the contract.
It should be noted that the principle of equality
in Chinese law is more institutional and effective
than in other legal systems. Its establishment
demonstrates a fundamental reconstruction of the
social and economic system of China: personal
property was recognized as private only by the PRC
law On Real Rights in 2007. This same law establishes the equality in the protection of state and private property, state property is deprived of any
privileges in defense.

1

Available at: http://wangpa.livejournal.com/580541.html;
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In the law On Inheritance, this principle is also
concretized. According to art. 13 of the Law, the
principle of equality is expressed by establishing
the sizes of property lots: the property lots inherited
by the heirs of the first stage should be equal.
Thus, it can be concluded that the legal regulations of Russian and Chinese legislation are sufficiently clear to guarantee the implementation of the
principle of legal equality of the parties in civil relations. Moreover, in the legislation of the Russian
Federation the relevant rules are not only established by the general part of civil legislation but
also specified in provisions regulating individual
relations (real, hereditary, contractual, etc.).
At the present level of development, an important task for our legal system is to establish
guarantees for the weak side of a civil legal relationship by increasing its rights or increasing the
duties of the strong party. This will make it possible
to provide relatively equal opportunities for various
actors, and therefore the most complete implementation of the principle of legal equality of the parties
to civil relations.
In the People’s Republic of China, there are also some practical problems in implementing the
principle of equality, which is caused by the need
for a clearer delineation between private and public
interests. As stated above, in some cases the principle of legal equality is violated in order to realize
public interests, which is not fully justifiable in all
cases.

When giving the principle of freedom of contract a comprehensive consideration, we should address several aspects. The essence of the basic approaches to this issue can be presented as follows
[4, pp. 14–15].
1) Freedom of contract includes a certain
number of elements, the list of which is exhaustive.
This approach can be called narrow.
2) The principle of freedom of contract is identified with the right of subjects of civil law to freedom of contract (i. e., the bundle of rights that include the right of the parties to conclude a contract,
both provided and not provided for by law, to independently choose contractual terms, etc.). Such interpretation restricts the operation of freedom of
contract by specified limits, while the essence of
this principle as a suppositional provision, as the
basic principle in regulating binding relations remains unconsidered.
3) The essence of the principle of freedom of
contract is manifested through its limits and limitations. For all its relevance, this approach to a lesser
extent takes into account the bundle of powers that
are provided by the operation of this principle.
4) Freedom of contract is manifested in a large
number of discretionary norms.
5) Freedom of contract is understood as the
opposite of the principle of planning. According to
the latter, the issues of subjects’ entering into contractual relations are determined by administrativeplanning acts.
It appears that the most comprehensive study
of freedom of contract is only possible with the use
of an integrated approach that includes all of the
abovenamed aspects of the principle being analyzed.
Analysis of judicial practice provides better
understanding of the purpose and implementation
of the principle of freedom of contract in practice.
Courts, including the supreme judicial authorities,
have repeatedly addressed the question about the
essence of the principle of freedom of contract and
its significance in the Russian Federation.
For example, the Constitutional Court of the
Russian Federation stated that “from the meaning
of the abovementioned constitutional norms on
freedom in the economic sphere (art. 8, 34, 35 of
the Constitution of the Russian Federation) follows the constitutional recognition of freedom of
contract as one of the freedoms of man and citizen

The Principle of Freedom of Contract
Freedom of contract is traditionally regarded
as the most important and fundamental principle of
the modern market economy. It is reflected in one
of the sub-branches of civil law, being a principle
of the law of obligations.
In its most general form, freedom of contract is
presented in art. 421 of the Civil Code, according to
which this principle includes:
a) freedom to conclude a contract;
b) possibility to conclude a contract as provided for or not provided for by law or other regulatory legal acts;
c) freedom of the parties to choose the terms of
the contract independently.
According to some scholars, the principle of
freedom of contract includes only the three listed
elements [2; 12, p. 37]1.
1

Some other authors also write about it.
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guaranteed by the state1”. In fact, this says about
the recognition of the principle of freedom of contract at the level of the Constitution of the Russian
Federation.
Important issues relating to freedom of contract as well as understanding whether the norm is
mandatory or discretionary are embodied in the
Resolution of the Plenum of the Supreme Arbitration Court of the Russian Federation “On Freedom
of Contract and Its Limits”2. It is established that
the norm is mandatory if it contains an express prohibition on the establishment by agreement of the
parties of a contractual term different from the rule
provided by this norm. At the same time, it may
follow from the purpose of legislative regulation
that the prohibition on the contrary agreement of
the parties contained in the mandatory norm should
be interpreted restrictively. A norm can be applied
by the court as mandatory if it establishes that,
based on the purpose of legal regulation, the contained rule provides protection of legally protected
interests (in this case the court must justify its conclusion about the imperativeness of the norm). If
the norm does not explicitly prohibit the establishment by agreement of the parties of a contractual
term different from that prescribed in it, and if there
is no reason to interpret it as mandatory, it should
be considered discretionary.
Analysis of Chinese civil law, practice of its
application, and scientific literature shows that Chinese legislation and law enforcement practice are
familiar with the freedom of contract as a principle
of law of obligations; however, its understanding
and significance in the People’s Republic of China
is based on specific features of the legal system of
the country.
For example, the Law on contracts establishes
that a contract is a result of an agreement between
the parties and is the embodiment of the principle
of freedom of contract [31, p. 34].
The principle of freedom of contract is a fundamental principle of China’s contract law
[19, pp. 105–126], although the development of this

principle has historically been controversial. For a
long time, the basis of the economy of the People’s
Republic of China was government planning, which
minimized the possibility of contractual freedom. In
this regard, one of the key achievements in the legal
reform of China was the adoption of the law on
contracts in March 1999, when the state’s interference in concluding agreements between entities
was significantly reduced. Today contracts are no
longer regarded as a method and means of implementing the state economic plan [19, p. 108].
The concept of freedom of contract, used in
Europe and the United States, allowed China to
bring into its legislation some useful ideas, which
as a whole can have a positive impact on the development of Chinese society. Contract law appeared
to be consistent with the general tendency for liberalization of the Chinese economy.
However, the application of the principle of
freedom of contract requires several assumptions
and conditions that must be met: adequate information, free competition, and full rationality of the
parties. These conditions are often at variance with
the real development of social relations in China.
As a result, the principle of freedom of contract has
been modified, so as to take into account the specific features of the country. In particular, certain state
supervision is established at the initial stage of the
performance of a contractual obligation. According
to the Chinese legislator, this is necessary because
in certain cases the parties to a contract are not yet
sufficiently prepared to fully understand the risks
they are taking.
The state always acts in the interests of society, the parties of a contract act only in the interests
of their own profit. Nevertheless, legislative bodies,
administrative organizations and courts should offer
strong justifications for interventions as well as restrictions on freedom of contract.
The reform of the legal system, aimed, among
other things, at developing the principle of freedom
of contract, should include various aspects, both the
reform “from top to bottom” (amendments and additions to legislation) and “from bottom to top”, for
example, in matters of customary business practices, improving commercial practices. In the light of
the special situation in China, reform may be more
effective than cultivating complex judgments. In
this connection, a conclusion is made about the
need for a reasonable boundary between the freedom of contract, its limitations and the specific features of the development of Chinese society
[19, pp. 125–126].
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the Federal Law of February 3, 1996 "On Banks and Banking
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sible freedom of contract, therefore, some essential
limitations have been established, in particular, in
the form of a certain state supervision over the content of contracts.
Third, in order to develop and cultivate the
principle of freedom of contract and extend its
practical application, the Chinese legislator provides for measures aiming to improve certain aspects of the use of customary business and commercial practices.
Thus, the Chinese legislator, realizing the importance of the principle of freedom of contract, in
particular to attract foreign investment, requires to
bring freedom of contract in compliance with the
socio-economic and other characteristics of the
country.

Problems in the development of relations in
real estate, as shown by one of Chinese authors, can
exemplify the specific features we are speaking
about. The scholar notes that Chinese laws on real
estate and business are still at an early stage of their
development, although China’s legal and economic
institutions are developing rapidly. At the same
time, there is a strong cultural tradition of dependence on personal relationships, rather than principles of the rule of law [25, p. 6].
Other Chinese scholars express similar views.
They argue the following: on the one hand, from
the theoretical and lawmaking perspective, in the
contract law of China there is a tendency towards
convergence of some of its basic norms and the
most important principles of regulation of contracts
operating in the countries of Europe and the United
States, as well as those established by international
conventions; on the other hand, application of the
norms of contract law indicates a noticeable convergence with the hybrid regime, combining the
features of both formal and informal mechanisms to
ensure compliance with the agreements of the parties. This paradigm of evolution reveals the complexities of the operation of China’s contract law,
as well as the tendency towards the supremacy of
law in general [20].
China is undoubtedly increasingly developing
towards the creation of a modern legal system based
on the principles of the rule of law. Meanwhile, the
economy of the country is still regulated by the state.
Here, the government intrudes into economic issues
to a much greater extent than in other countries. At
the same time, China spends huge sums on the modernization of its national infrastructure [25, p. 202].
In this regard, there arise objective contradictions
between the development of the principle of freedom
of contract and other principles of the market economy, on the one hand, and the real state of affairs in
the Chinese economy, on the other.
Thus, the understanding of the principle of
freedom of contract in China can be presented in
the following basic theses, which also clearly illustrate some differences from the analogous principle
in the Russian civil law.
First, this principle is legislatively established
as the fundamental principle of law of obligations.
Recently, government intervention in the sphere of
concluding contracts between entities has been reduced, which strengthened the role of freedom of
contract in China.
Second, the Chinese legislator does not consider the society to be ready for the maximum pos-

The Principle of Good Faith
of Participants of the Civil Turnover
Among the principles of civil law, the most
controversial is, perhaps, the principle of good
faith. This applies not only to Russian and Chinese
civil law. It is no secret that the Anglo-Saxon and
Romano-Germanic legal systems differ in their attitude to the principle of good faith. This drew attention of many authors. For example, Zimmermann
conducted a detailed analysis of this problem in
terms of comparative legal research [32]
In 2012, the Russian legislator gave the category of good faith the status of one of the main
principles of civil legislation1. By virtue of cl. 3 art.
1 of the Civil Code, participants of civil relations
should act in good faith in the establishment, implementation and protection of their civil rights and
in the performance of their civil obligations. The
essence of the principle of good faith is embodied
in a number of provisions of the Civil Code of the
Russian Federation, in particular, in the rule of cl. 3
art. 307 of the Civil Code of the Russian Federation, which states that when establishing, fulfilling
an obligation and after its termination, the parties
must act in good faith, taking into account the
rights and legitimate interests of each other, mutually providing the necessary assistance to achieve
the purpose of the obligation, and also providing
each other with the necessary information.
Among the most famous and first formal acknowledgments of the principle of good faith at the
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Federal law No. 302-FZ “On Amendments to Chapters 1, 2, 3
and 4 of Section I of the Civil Code of the Russian Federation”
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level of the supreme legislative act of civil law are
the rules of § 242 of the German Civil Code
(BGB). According to these, the debtor is obliged
to act in good faith, in accordance with the customs of civil turnover. Given the complexity of
the interpretation of this provision, called in some
studies a “rubber paragraph”, German civilians
attempted to clarify its meaning. As a result,
works of many authors, for example, Franz Wicker [28, p. 517], subsequently became the basis for
judicial interpretation of § 242 BGB. Today, the
civil law of Germany is difficult to imagine without the principle of good faith, which is used in
many cases considered by German courts; signs
and criteria of the principle of good faith are
formed, its essence is clarified quite clearly.
With regard to Russian law, the situation is
more complicated. In the scientific literature, the
principle of good faith is assessed ambiguously,
and the very introduction of it into the text of the
Civil Code of the Russian Federation raised some
questions.
One of the first most famous opponents of the
doctrine of good faith was I. A. Pokrovsky. He
pointed to the vagueness of this concept, the lack
of a criterion for distinguishing between “good”
and “bad” mores [10, p. 255]. The scholar writes:
“... As soon as we come out of this clear and definite conception, we will find ourselves on an inclined plane, rolling down which we will inevitably reach a complete judicial control over the
whole area of turnover, in terms of completely
subjective and arbitrary notions of "justice", "social ideal" etc.” [10, p. 255].
Modern opponents of the principle of good
faith point to the same possible complexities of its
enforcement, although the legislation knows many
evaluation categories, and the court often has to use
them. Apparently, in this case the problem comes
down to the question of the effectiveness of justice
and establishment of certain specific criteria that
could enable us to understand the essence of the
principle of good faith. In particular, in practical
activities the specific characteristics of conduct
based on good faith can be identified, and, conversely, it can be established when the conduct of
a subject should be characterized as lacking in
good faith.
For example, a number of signs of non bona
fide conduct have already been worked out by the
Supreme Court of the Russian Federation. In particular, such conduct is recognized as bona fide, in

which the subject takes into account the rights and
legitimate interests of the other party, assists it, including in obtaining the necessary information1.
Among the examples of non bona fide conduct, the
following can be named: the court refuses to recover a part of the interest under the loan agreement in
the case of a unilateral, unreasonable increase in the
interest rate by the bank2.
In connection with the above said, the position
of V. G. Golubtsov appears to be fair. According to
the scholar, the problem of unpredictability of judicial decisions when applying the principle of good
faith can be eliminated if the criteria of good faith
as applied to law of obligations are introduced to
civil law legislation [5, p. 183].
Thus, theory and practice prove that there are
signs and criteria for the differentiation between
bona fide and non bona fide conduct, and they can
be effectively used to protect the rights of civil law
subjects.
Problems of implementation and application of
the principle of good faith in civil law also exist in
the People’s Republic of China. In some aspects of
this issue, the Chinese and Russian legal reality
tend to be similar.
In accordance with the General Principles of
Civil Law of China, civil activity must follow the
principle of good faith. This principle requires that
the parties, firstly, ensure fairness in the implementation of the civil right and equality of the
subjects, secondly, respect the rights of counterparties, and, thirdly, avoid abusing their own civil
rights. This is a moral standard in the market
economy. The law also explicitly requires that the
parties to a contract exercise their rights and fulfill
their obligations in accordance with the principle
of good faith [29, pp. 5–6].
The General Principles of Civil Law of the
People’s Republic of China of 1986 did not initially contain a general fundamental principle that
would contain a general rule of good faith. Apparently, they were the provisions of art. 4 that played

1

Decision of the Plenary Session of the Supreme Court of the
Russian Federation No. 25. “On Application of Some Provisions of the Section I of Part One of the Civil Code of the Russian Federation by Courts” of June 23, 2015. The Bulletin of
the Supreme Court of the Russian Federation. 2015. Issue 8.
2
Decision of the Plenary Session of the Supreme Court of the
Russian Federation No. 54 “On Certain Issues of Application
of General Provisions of the Civil Code of the Russian Federation on Obligations and Their Performance” of November 22,
2016. The Bulletin of the Supreme Court of the Russian Federation. 2017. Issue 1.
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the role of such a general rule. According to those,
in civil activity the principles of voluntariness, justice, compensation for equal value, honesty and
trust are observed. Thus, in a number of cases, in
the capacity of the civil law principles, it was possible to use the principles of justice, honesty and
trust, which taken together are, apparently, close to
the essence of the principle of good faith.
From a practical perspective, the above principles should be regarded as abstract concepts that do
not have a specific content. They appear to have
only law-making significance since the legislator,
when making changes and amendments to the current legislation, must follow the rules of fairness,
honesty and trust.
Analysis of China’s civil law allows us to conclude that some legal provisions in which the principle of good faith is embodied were contained in
the General Principles of Civil Law of the People’s
Republic of China. For example, by virtue of art.
59, a party has the right to appeal to the people’s
court or arbitration agency with a request to amend
or repeal the following civil acts which are obviously unfair.
According to the provisions of art. 83, neighboring users of real estate must maintain proper
neighborly relations on such issues as water supply,
drainage, passage, ventilation and lighting, which is
prescribed for the purposes of rendering assistance
in the production, creation of living conditions for
people, strengthening of unity and mutual assistance, justice and reasonableness.
The judicial practice of China shows that the
principle of good faith can be used to solve specific
law-enforcement tasks. For example, in one of the
cases a dispute arose over a loan agreement. In the
said agreement, the parties provided that the funds
provided by the bank should be used as working
capital, as well as in order to repay the loan previously granted. However, the loan agreement was
secured by a pledge agreement, which prescribed
that the money should be used only as working capital. In this case, the pledgor was a third person.
When the borrower used a new loan to pay off the
previous debt, the pledgor refused to fulfill his obligations and demanded termination of the contract
since, in his opinion, the new loan was not used for
the purpose agreed by the parties.

The court stated that, firstly, the general interpretation of the purpose of working capital
should include repayment of the previous debt.
Secondly, since the pledgor was aware of the borrower’s debt, in the event that the pledgor did not
wish to provide pledge for the repayment of the
existing debt of the borrower, the pledgor should
have requested inclusion of a relevant restrictive
provision in the pledge agreement. Thirdly, without expressing any restrictive provisions in the
agreement, by virtue of the principle of good faith,
the pledgor cannot interpret contractual terms in a
narrow way [29, pp. 5–6].
Recent changes in Chinese civil law have
strengthened the role of moral principles and, in
particular, the principle of good faith. Moreover,
according to the Chinese author Su Zelin, among
the eight most important innovations in Chinese
civil legislation which came into force in 2017,
such a novel stands out as an increase in attention
to public order and moral conduct of subjects. The
new version of the General Principles of Civil Law
of China imperatively prohibits actions that violate
public order and good faith [26].
Thus, in the new version, the General Principles of Civil Law of the People’s Republic of China already contain a general rule that forms the
fundamental principle of good faith, which is likely to be applied in the long run both as an independent rule of conduct and in conjunction with
the existing rules, in particular with those given as
an example above.
For example, in the opinion of the Supreme
People’s Court of the People’s Republic of China,
if a party uses its advantages or enjoys the lack of
experience of the other party, and the parties have
such rights and obligations that clearly violate the
principle of fairness, then this position of the parties
will be determined as obviously unfair and compensation will be given to the weak party [24].
This conclusion of the Supreme People’s
Court of the People’s Republic of China was made
before the relevant changes in Chinese law, since it
is fully based on the rules of art. 59 of the General
Principles of Civil Law of the People’s Republic of
China. However, it fully fits into the general
framework of changes in Chinese law, can be used
in the future
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to determine the essence, criteria and basic signs of
the principle of good faith, and to establish a difference between the good and bad faith.
It can be concluded that the understanding of
the principle of good faith and its implementation
in civil law and practice in Russia and China is
specific. In our country, the principle of good faith
is established as one of the main principles of civil
law and embodied in separate legal norms. The
frequent application of the principle of good faith
in the judicial practice of Russia gives grounds for
understanding certain features that allow one to
distinguish between bona fide and non bona fide
conduct.
In the People’s Republic of China, there is no
clear understanding of the principle of good faith,
its essence is just beginning to form within the general rule that prohibits actions that violate public
order and good faith.
It is noteworthy that, given the above differences, the theoretical and practical problems associated with the principle of good faith in the civil
law of Russia and China are very close. They are
connected with the complexity of establishing the
essence of the principle of good faith, its main criteria. It is fairly problematic to establish the existence of “good” or “bad” mores, to determine
whether there was bona fide and non bona fide
conduct. It remains unclear how to deal with the
situation when there is no clear answer to the question whether the conduct of a subject is consistent
with good faith or not, whether the answer to this
question will serve as a basis for excessively wide
judicial discretion. These issues are relevant both
for the law of Russia and China.

principle in the mechanism is the principle of guaranteed implementation of civil rights, the most important condition of which is the formation of an
enabling legal environment” [3, p. 11]. This principle is doctrinal, inherent in Russian civil law, manifested in its separate norms.
Among the principles of Chinese civil law
which were listed above but not specially considered, it is necessary to distinguish the principles of
equivalent compensation, sincere trust, protection
of legitimate interests of citizens and legal entities,
lawfulness of civil activity, environmental protection.
As we can see from their names, a number of
civil law principles in Russia and China differ,
although many of them essentially repeat each
other. The differences, which will be discussed
below, are caused by the socio-economic specific
features of the countries in question, as well as by
the specific features of the historically established
system of law.
The principle traditionally being one of the
main in the Chinese legislation is that of environmental protection. The so-called “green” principle
reflects China’s need to maintain a balance between
its population of 1.3 billion and the environment for
a long time [16]. Recent changes in China’s civil
law only confirm the tendency to strengthen environmental protection measures.
This principle is also reflected in the Russian
legislation. In accordance with art. 58 of the Constitution of the Russian Federation, everyone is
obliged to preserve nature and the environment, to
take good care of natural resources. The Constitution of the Russian Federation has a direct effect;
by virtue of cl. 2 art. 1 of the Civil Code, civil
rights can be limited on the basis of a federal law,
and only to the extent necessary to protect the
foundations of the constitutional order, morality,
health, rights and legitimate interests of others, to
ensure the country’s defense and state security.
Considering all that, civil legislation should be
based on the principle of environmental protection.
Some provisions of the Civil Code of the Russian Federation directly point to the implementation
of this constitutional principle. For example, according to cl. 3 art. 209, possession, use and disposal of land and other natural resources, to the extent their turnover is permitted by law, are exercised

Other Principles of Civil Law
In addition to the aforementioned principles of
civil law, Russian science also distinguishes the
following ones: inviolability of property, inadmissibility of arbitrary interference in private affairs,
unimpeded exercise of civil rights, restoration of
violated rights, and their judicial protection. Each
of them is enshrined in art. 1 of the Civil Code of
the Russian Federation, and is also implemented in
separate norms of civil legislation. Some scholars
also suggest some other principles of civil law that
are not directly established in civil law. For example, E. V. Vavilin writes that “the fundamental
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by their owner freely, if this does not damage the
environment and does not violate the rights and
legitimate interests of others.
However, in the Russian system of law, the
rules on environmental protection are traditionally
related to public law, they are established by land
and environmental legislation; so it is no accident
that the legislator refused to directly establish the
principle of environmental protection in the Civil
Code of the Russian Federation.
Analysis of other similar principles of civil law
in Russia and China allows us to conclude that, in
fact, the analyzed principles are close. For example,
the principles of the inadmissibility of arbitrary interference in private affairs, unhindered exercise of
civil rights, restoration of violated rights, and their
judicial protection, considered together, allow us to
assume that their main purpose is the protection of
the legitimate interests of civil turnover actors and
the inadmissibility of violations of civil legislation.
Such essence follows from such principles of Chinese civil law as protection of the legitimate interests of citizens and legal entities, legality of the implementation of civil activity.
For example, there is a general principle of legal protection of civil rights. The essence of this
principle, according to Chinese scientists, is simple:
any individual or legal entity has equal rights, civil
rights are protected by law, their violation by any
other person is not allowed. The emphasis is put on
protecting the legitimate interests of entities on the
part of the state and the government, protecting the
civil rights of every person or legal entity. According to many jurists, this circumstance testifies to the
formation of a special direction in the development
of China’s civil law. Many Chinese scholars either
evaluate this principle as the first general principle
or consider it as the fundamental principle and purpose of China’s civil law [29, p. 5].
The principle of equivalent compensation in
China is considered to be a general legal principle
of civil law. In Russia, we traditionally apply the
principle of full compensation for harm, which
means that the harm caused to a person or property
of a citizen, as well as the harm caused to the property of a legal entity, is subject to compensation in
full by the person who caused the harm (cl. 1
art. 1064 of the Civil Code of the Russian Federation). In other words, this principle is usually considered a principle of law of obligations. At the
same time, according to art. 15 of the Civil Code of
the Russian Federation, a person whose right has

been violated may claim full compensation for the
losses caused to him, unless the law or the contract
provides for compensation for losses in a smaller
amount. Taking into account that the rule of art. 15
of the Civil Code of the Russian Federation is applied to all civil relations, it can be assumed that the
principle of full compensation for losses is typical
of all civil law. Thus, the principle of equivalent
compensation can be called a reflection in the Chinese legislation of the Russian principle of full
compensation for damages.
As we see, the list and content of the principles
of civil law of Russia and China are close, the principles considered above in this article are similar.
At the same time, based on the example of the principle of environmental protection established by the
rules of Chinese civil law, it can be concluded that
the system of law of Russia and China is different
in general and in particular in the issue of separation into private and public law. In the People’s
Republic of China, the influence of public law on
private law is slightly bigger, which is reflected in
the principles of civil law, their list and purpose.
Conclusions
The study has analyzed the principles of civil
law of Russia and China in their comparison. We
compared the systems of civil principles of the two
countries taken as a whole, as well as some individual principles, their implementation in the rules
of law, their law-making significance. In general,
we can state a certain similarity of the approaches
of the Russian and Chinese legislators to the question of the formation of the civil law principles.
However, the main results of our research work are
presented in the following conclusions.
1) The Russian Federation has an established
system of principles of civil law. This system is not
just a list of basic principles but a certain hierarchy.
The system implies the existence of interrelated and
interdependent elements that exist not in themselves but in a certain unity, complementing and
developing each other. In the People’s Republic of
China, a list of principles of civil law has been
formed; but neither legislation, nor scientific literature, nor the practice of applying civil law rules
gives an unambiguous and clear idea of the system
of principles.
2) With regard to the principle of legal equality of participants in civil legal relations, it should
be said that in both countries processes are going
on related to the search for an effective mechanism
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for the fullest implementation of this principle.
In the Russian Federation, at the present stage of
development, an important task is to establish guarantees for the weak party of a civil legal relationship by increasing its rights or increasing the duties
of the strong party. In the People’s Republic of
China, there are also some practical problems in the
implementation of the principle of equality, which
are caused by the lack of a clear differentiation between private and public interests. In some cases,
the principle of legal equality is violated in order to
realize public interests, which is not always fully
justified.
3) The Chinese legislator, understanding the
importance and necessity of the principle of freedom of contract, in particular, for attracting foreign
investment, requires to bring freedom of contract in
compliance with the socio-economic and other
characteristics of the country. Thus, in many respects the implementation of the principle of freedom of contract in the rules of China’s civil law
differs from its operation in Russia and the countries of Western Europe and the United States,
where freedom of contract is traditionally the basis
of the market economy.
4) Understanding of the principle of good faith
and its implementation in civil law and practice in
Russia and China is specific. In our country, the
principle of good faith is established as one of the
main principles of civil law, is embodied in separate legal norms. In the People’s Republic of China,
there is no clear understanding of the principle of
good faith, its essence is just beginning to form
within a general rule that prohibits actions that violate public order and good faith.
It is noteworthy that, given the above differences, the theoretical and practical problems associated with the principle of good faith in the civil
law of Russia and China are very close. They are
connected with the complexity of establishing the
essence of the principle of good faith, its main criteria. It is fairly problematic to establish the existence of “good” or “bad” mores, to determine
whether there was bona fide or non bona fide conduct. It remains unclear how to deal with the situation when there is no clear answer to the question
whether the conduct of a subject is consistent with
good faith or not, whether the answer to this question will serve as a basis for excessively wide judicial discretion. These issues are relevant both for
the law of Russia and China.
5) With all the similarity of the essence and list
of principles of civil law of Russia and China,
based on the example of the principle of environ-

mental protection established by the rules of civil
law of China, it can be concluded that the systems
of law of Russia and China are different in general
and in particular in the issue of the division into
private and public law. In the People’s Republic of
China, the influence of public law on private law is
slightly bigger, which is reflected in the principles
of civil law, their list and purpose.
It appears that the most important reason for
this imperfection of the notions of China’s civil law
principles is that the fundamental principles in the
country, as well its civil legislation as a whole are
at the stage of formation. As for the positive aspects
in the development of the ideas of Chinese law on
the civil law principles, it is noteworthy that they
are only applied with due account for the socioeconomic and other objective conditions that have
developed in this country.
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Introduction: the article considers various legal models of private law restrictions on the
ownership of land. In the context of the formation of a single civil law institute of neighbor law,
it is necessary to form a model of private law restrictions on property rights corresponding to
modern social and economic relations. In different legal systems, their own legislative models of
neighbor law have been developed. With the introduction of new technologies, modern types of
industrial production, development of opportunities for using space over private real estate for
various purposes, there appear new concepts of neighbor law. In this regard, the study of a set
of theoretical and legal issues concerning neighbor law is of considerable significance.
Purpose: to develop an understanding of the legal models of private law restrictions on the
right of ownership to real estate in European countries and the United States, based on the
analysis of scientific sources, various legal doctrines, laws of individual countries, as well as
judicial practice. The leading method to investigate this problem is the comparative legal one,
which allows us to comprehensively consider the legal institutions of neighbor law in different
countries and to identify the most general patterns of the development. Along with the comparative legal method, we also used the methods of objectivity, from the abstract to the concrete and
from the concrete to the abstract, empirical methods of comparison, description, interpretation,
theoretical methods of formal and dialectical logic. Results: the principles on which restriction
on property rights in foreign legal systems is based are presented, the model of neighbor law
proposed for implementation in the 19th century is shown, various theoretical models of neighbor law in domestic and foreign law are analyzed, the author’s model recommended for application to improve legislation on the ownership of real estate is presented. Conclusions: the paper justifies differences in the approaches of American and European law in the formation of restrictions on property rights, and also the absence of grounds for the dominance in the countries
of the post-Soviet space of the American model of restrictions on the ownership of private property. The paper substantiates the criteria for the differentiation between public and private law
regulation of neighborly relations, the dominance of the norms of civil law in neighbor law, the
possibility of changing legal restrictions on property rights in the interests of a neighbor by an
agreement establishing the real right of a servitude type, grounds for referring to the right of the
necessary road in the German legal order. The materials of the article are of practical value in
determining the legal policy for the development of legislation on restrictions on the right of
ownership to land in the interests of neighbors in the context of the reform of Russian civil law.
Keywords: real estate; land; land surveying; ownership; property rights; neighbor law; neighbor; servitude;
development; land boundaries; land cadaster; landowner; restrictions; rights of neighbors; real right; divided property
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Введение: статья посвящена анализу различных правовых моделей частноправовых
ограничений права собственности на земельную недвижимость. В условиях формирования единого гражданско-правового института соседского права необходимо формирование модели частноправовых ограничений права собственности, соответствующей современным социально-экономическим отношениям. В различных правопорядках выработаны собственные законодательные модели соседского права. С введением новых технологий, современных видов промышленного производства, развитием возможностей
использования пространства над частной недвижимостью в разнообразных целях предлагаются новые концепции соседского права. В связи с этим изучение комплекса теоретико-правовых вопросов соседского права является значимым. Цель: сформировать
представление о правовых моделях частноправовых ограничений права собственности
на недвижимость в европейских странах и США на основе анализа научных источников,
различных правовых доктрин, законодательства отдельных стран, а также судебной
практики. Ведущим методом в исследовании данной проблемы является сравнительноправовой, позволяющий комплексно рассмотреть правовые институты соседского права
различных стран и выявить наиболее общие закономерности развития. Наряду со сравнительно-правовым методом достижение поставленных задач возможно на основе
применения методов объективности, от абстрактного к конкретному и от конкретного к абстрактному, эмпирических методов сравнения, описания, интерпретации, теоретических методов формальной и диалектической логики. Результаты: в статье
представлены принципы, на которых основано ограничение права собственности в зарубежных правовых системах, показана предлагаемая к внедрению в XIX столетии модель
соседского права, проанализированы разнообразные теоретические модели соседского
права в отечественном и зарубежном праве, представлена авторская модель, рекомендуемая к применению при совершенствовании законодательства о праве собственности
на недвижимость. Выводы: обоснованы отличия в подходах американского и европейского права при формировании ограничений права собственности, об отсутствии оснований для доминирования в странах постсоветского пространства американской модели ограничений права собственности на частную недвижимость. Аргументированы
критерии разграничения публичного и частноправового регулирования соседских отношений, доминирования в соседском праве норм гражданского законодательства, возможности изменения законных ограничений права собственности в интересах соседа
соглашением, устанавливающим вещное право сервитутного типа, основания для обращения к известной в германском правопорядке права необходимой дороги. Материалы
статьи представляют практическую ценность при определении правовой политики
формирования законодательства об ограничении права собственности на земельные
участки в условиях реформы российского гражданского права.
Ключевые слова: недвижимость; земельный участок; межевание; право собственности; соседское право;
сосед; сервитут; право застройки; границы земельных участков; земельный кадастр; землевладелец;
ограничения; соседские права; вещное право; разделенная собственность
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Obviously, the rules established by the mentioned legal acts prohibit certain activities and also
oblige the owner to act in an established manner;
they are aimed at protecting different areas of the
life of society (environmental safety, health of citizens, development of economic relations etc.),
providing proper functioning of the public authorities and law enforcement. Taken together, the mentioned rules of public acts constitute one significant
sphere which is known in legal doctrine as the restriction on property rights in the public interest.
Furthermore, exercising the right of ownership, a landowner is constantly in contact with the
ownership right of the neighboring land owners,
and accordingly their actions are not to violate the
rights and interests of the neighboring real estate
owners. The sphere of legal relations between
neighbors has traditionally been regulated by an
independent subbranch in law through the agency
of the private law regulation, and is referred to as
neighbor law (private law restrictions on property
rights).
Neighbor law is regulated as a type of private
law restrictions on property rights in § 906‒924 of
the German Civil Code (Deutsches Bürgerliches
Gezetzbuch (BGB)), Art. 669‒701 of the Swiss
Civil Code of 1907 (Schweizerisches Zivilgesetzbuch (ZGB)), cl. 2 § 364 ‒ § 364b of the Austrian Civil Code (Österreich Allgemeines Bürgerliches Gezetzbuch (ABGB)), the French Civil Code
(legal easements (Art. 640–685-1), Art. 1013 of the
Czech Republic Civil Code [6, p. 82]. In some
countries, there have been introduced special laws
concerning neighbors’ rights, for instance, the law
No. 15 “On neighbors” from June 16, 1961 in
Norway, the law “On some neighborly relations”
in Finland [35, p. 80]. In some post-Soviet countries, there have also been restored the classic
rules on neighbor law [27]. Restrictions on property rights in favor of neighbors are fixed in art.
377–394 of the Moldova Civil Code, art. 1082–
1129 of the Latvia Civil Code, art. 174–182 of the
Georgia Civil Code, art. 195-205 of the Civil Code
of Turkmenistan.
Independent neighbor law has not been introduced into the Russian law so far. Despite the land
real estate being in circulation and development of
the institution of private property, the relations
between neighbors are not a subject to any special

Introduction
Restrictions on the private ownership of landed estate have long been known in legal regulation. They were recognized as independent restrictions on the private owner’s rights even by
Roman lawyers. In Roman law, restrictions on
property rights were divided into restrictions on
property rights in public interests and those in private interests. V. M. Khvostov stated: “Considerations on the needs of people surrounding the owner and on the interests of the state or community to
which the owner belongs always cause the law to
limit the owner’s freedom within certain boundaries” [18, p. 231]. When developing their legislation, civil law countries, based on the reception of
Roman law, are still guided by the Roman postulates, along with the national customs and traditions
established over centuries. Nowadays, restrictions
on property rights are known to many developed
legal systems, and they are classified into public
law and private law restrictions on property rights.
In particular, when the owner of a real estate is
using the land, they are to comply with the procedure established by the public land legislation on
land zoning and on its authorized use; when an
owner is mining commonly occurring minerals,
they are to follow the rules of the subsoil legislation; usage of groundwater at the land is regulated
by the water legislation; construction is to comply
with the rules of the town-planning legislation concerning the distance of objects from the land
boundaries and from other structures, the height of
buildings, the structure of foundation, and the features of the roof; usage of the boundary and the
neighboring territory is regulated by the rules on
the land cadastre; construction and use of water and
gas pipelines, electric networks and other communications supporting normal operation of the house
should comply with the legislation rules on gas,
heat and power supply. In addition, the activities of
the owner are subject to the regulation of the legislation on environmental protection, which establishes bans on harmful emissions into the atmosphere and on the use of devices emitting radiation.
These times, life of a landowner is also regulated
by the legislation on the use of aircrafts (drones),
the wireless Internet used via specially allocated
space, legislation on the use of solar energy when
assembling solar cell batteries [22; 33; 34].
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legal regulation except for acts of public legislation, whose main purpose is known to be the protection of public interests. The existence of an independent neighbor’s interest as an object of protection, as well as of independent rights and duties
of a neighbor in relation to landed estate are ignored in the national law. Because of the absence of
special legal regulation, neighbor conflicts are often
impossible to resolve only on the basis of public
law acts.
Introduction of neighbor law was suggested in
Federal Law “On Amending Parts One, Two,
Three, and Four of the Civil Code of the Russian
Federation and Certain Legislative Acts of the Russian Federation”, adopted by the State Duma of the
Russian Federation in the first reading in 2002, and
brought by the President of the Russian Federation
to the State Duma on April 3, 2012. The Presidential Council of the Russian Federation prepared the
Concept for the Development of Civil Legislation
of the Russian Federation before the bill [8]. A real
struggle of various political forces occurred around
the draft. Its section “Property law”, which provided for the introduction of new provisions on the
legal regulation of property relations regarding land
and other real estate, met the greatest resistance.
This bill as a whole was not supported and was further fragmented into several separate projects, most
of which were adopted and put into effect in Russia. The part of the project devoted to property law
is known to have not been adopted yet.
Such rejection of classic restrictions on property rights can be partially explained by the destruction of civilized rules for the use of landed estate in
the last century, and by the formation of a special
administrative regime in this field in Soviet law.
The absence of true private law principles in that
period did not allow for developing a system of private restrictions on property rights, known as
neighbor law. The centralized regulation of land
use relations created strict rules of conduct established in administrative, town-planning, water,
forestry, and land legislation. The private interest
was not at the forefront. The main purpose of regulation was to protect public and state interests,

including the law enforcement. The almost seventy-year absence of the right of ownership to landed
estate contributed to the formation of a special
branch of land law and the concentration of the
rules concerning the exercise of rights to land in
land legislation. The refusal of the monopoly of
the state ownership of land and other real estate at
the end of the last century required the restoration
of classical private principles in the legal regulation of land ownership, because the private interest
and the private property are two related concepts.
Today, there is an urgent need to fill the gap in the
legislative regulation of relations between owners
of neighboring lands, which is called “neighbor
law” in European and American law, or Nachbarrecht (Germany, Austria and Switzerland), and
law of neighbors – in the USA.
Despite the increased interest to the problems
of the neighbor law theory in the national doctrine,
as of today there have not been any comprehensive
research conducted in this area and taking into account the theory and practice of foreign states in
this sphere.
In the national doctrine, there are both a gap in
the study of neighbor law and various contradictions regarding the possibility of introducing its
elements. Therefore, the purposes of this article are:
a) to show the legislative models of restrictions
on property rights in the interests of neighbors existing in foreign law (various European states, as
well as the USA);
b) to analyze doctrinal models of restrictions
on property rights, to solve current problems;
c) to design a model that can be efficient in the
Russian socio-economic conditions.
The Legal Model of the Private Property
Ownership Restrictions in European Countries
(Germany, Austria, Switzerland,
Finland, France, etc.)
The German researchers H. Prütting and
G. Schwab note the current relevance of studying
neighbor law for German civil law. They write:
“Legal rules on neighbor law originate from the
ancient time. However, these rules are to adapt
to changing circumstances. First of all, modern
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industrial development posed new challenges to the
legal system. Accordingly, modern legislation on
neighbors’ rights should also answer the question
concerning an owner using their property – whether
the owner’s interest should be more important or
they should give way to the interests of trade, business or other activities. The recent changes cause
the revision of the requirements on environmental
protection in terms of regulation of neighbors’
rights. Accordingly, it is necessary to find an answer whether laws on neighbor law are able to protect against environmental pollution and if they are
– to what extent.
According to Art. 124 of EGBGB (Federal
Law on Environmental Protection), property rights
can also be limited in the exercise of neighbors’
rights by public law. The state widely used this,
for example, in case of regulation of land boundaries, construction of fences, distance between
plants, etc. The practical impact of all these rules
is admitted” [31, p. 83].
Thus, the issues of neighbor law have not lost
their relevance in German literature, and they require further development, including the problems
of environmental protection as well as balancing
the interests of neighboring land owners when
they are using their private property for business
purposes.
In German law, special attention is paid to restrictions on property rights. They are divided into
norms of public and private law. The provisions on
the restriction of the private property ownership are
contained in many public legal acts of the Federal
Republic of Germany: in the Law on the Resettlement System and Land Use Planning of April 8,
1965, the Construction Code of August 27, 1997,
building regulations of different lands, the Reich
Nature Protection Act of June 26, 1935, the Law on
the Protection of the Environment and Landscape
Development Management of December 20, 1976,
the Waste Disposal Law of August 27, 1986, etc.
[17, p. 83].
Much attention is paid to private law restrictions on property rights both by legislation and
by the German doctrine. An important place is occupied by the rules of the so-called neighbor law,
i.e. restrictions on property rights in the interests of
neighbors.
O. F. Gierke wrote the following: “Neighbor
law establishes restrictions by virtue of which the

owner is obliged either to refrain from a certain use
of land or to tolerate the actions of another person –
a neighbor in relation to the land that is in their own
ownership” [23, p. 418].
In the German Civil Code, norms on neighbor
law are embodied in general provisions, establishing rules concerning the impact on the land, and
special rules for the regulation of certain neighbor
relations.
The general provisions set out the rules on the
interaction of neighbors based on their obligation to
“tolerate” the impact from another land within the
established limits (immissions), and also prohibit
certain actions of the owner on their own land in
the interests of the neighbor (for example cl. 1
§ 206 BGB). The general part also lists the criteria
of the admissible impact from the neighboring land
(cl. 2 § 906 BGB).
The special rules fix norms regulating some
certain kinds of interaction between neighbors
both within the admissible impact and beyond
these limits. This part of the neighbor law contains
norms regulating the relationship of neighbors in
case of unauthorized construction on another person’s land; in case of a threat of a building’s collapse; when determining the boundary; in case of
the construction of boundary facilities, landmarks
and their maintenance; norms on the right to “the
necessary road”, etc. (for example, § 907–923
BGB). In the special part, there are also presented
regulations on certain types of neighboring relations and possible ways of resolving neighbor disputes [6, p. 87].
The analysis of the legislation of continental
Europe shows that the content of neighbor law is
considered through bans on certain actions of a
neighbor towards their land, establishment of the
obligation “to tolerate” some impacts from the
neighbor’s land, as well as norms aimed at prevention of disputes between neighbors and settlement
of already developed ones. In particular, German
law regulates such relations between neighbors that
arise in the course of determination of the land
boundaries, construction and maintenance of fences, establishment of landmarks, it establishes the
rights of the neighbor in case of unintentional construction another person’s land, etc.).
Unlike German law, the Swiss Civil Code
(ZGB) is based on a more detailed regulation of
neighboring relations. In particular, the rules on the
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use of common water sources and construction on a
neighboring land are specified in more detail; the
rule “to tolerate” the impact from the neighbor’s
land is more specific. In this code, there is no such
a clear division of the neighbor law norms into the
general provisions and the special rules; however,
they are clearly divided into groups according to
the subject of regulation: neighbors’ rights in relations on construction on a neighboring land; neighbors’ rights when there is business conducted on
the land; rights and duties of neighbors concerning
the maintenance of the common fence, trees and
bushes on the boundary, etc.; the right to establish
the necessary road or to conduct energy supply
lines, to supply water through the neighboring land,
etc.; neighbors’ rights in relation to water sources.
Even the legal consolidation of the traditional
neighbor obligation to tolerate the “non-material
impact” fixed in the Swiss Code has a significant
specificity in the form of obligation for the neighbor from whom the impact is exerted to stay within
the specified limits (§ 684 ZGB) [6, p. 89].
In the Austrian Civil Code (ABGB), neighbor
law is regulated by cl. 2 § 364–§ 364b. However,
even such a little regulation has already generated a
great number of legal precedents, which allow us to
say that the Austrian legal mechanism for regulating neighbors’ rights is similar to the German one
[24, pp. 62–75]
The content of “neighbor law” according to
the European model. The basic rule is embodied in
cl. 1 art. § 906 of the BGB. It establishes that a land
owner cannot prohibit the impact of gases, vapors,
smells, smoke, soot, heat, noise, vibration and other
similar impacts coming from the neighboring land,
if they do not influence or influence insignificantly
the use of their land. An impact is considered to be
insignificant if it does not exceed the limits and
norms established by laws or regulations.
In addition, par. 2 § 906 of the BGB proceeds
from the statement that similar rules are applied if a
significant impact is caused by the use of the
neighboring land that is considered to be usual according to the local conditions and cannot be
stopped by measures economically feasible for users of this kind. If, in accordance with this, the
owner has allowed an impact on their land, they
have the right to demand an equivalent monetary
compensation from the user of the neighboring
land, on condition that this impact violates their

land use considered to be usual according to the
local conditions, or prevents the receipt of income
from the land more than it is accepted.
The Austrian BGB (cl. 2 § 364) establishes the
rule according to which a land owner cannot prohibit the neighbors from making impact on their
territory by sewage, smoke, gases, heat, smell,
noise, vibration, etc. coming from the neighboring
land, if it does not exceed the established limits,
and also does not significantly affect the usual use
of the land [6, pp. 89–91].
§ 364a of the ABGB establishes the rule that if
the violation is caused by the operation of a structure officially permitted on the neighboring land,
then the landowner has the right to apply to the
court to seek compensation for the damage, even if
the damage is caused by circumstances that have
not been taken into account within the administrative proceedings [26].
As for the Swiss ZGB, there is also a similar
rule, but it is established in relation to the exercise
of ownership on the land where an enterprise
operates.
According to cl. 1 art. of the 684 ZGB, everyone is obliged to refrain from undue influence on
the rights of neighbors when they are exercising
their ownership right, in particular when they are
running business on their land. In particular, all the
impacts in the form of smoke and soot, unpleasant
odor, noise, or vibration, those harmful and unjustified by the location and the nature of the land or by
local customs, are forbidden.
Thus, the mentioned legislative rules of different countries are based on a common doctrine that
allows for two types of impact on a neighboring
land: material impact (solid and liquid substances)
and non-material impact (smoke, smell, soot, etc.)
German and the Austrian laws do not allow for
a rough impact (stones, trees, landslides, water,
large animals, etc.).
In Finland, rights of neighbors are protected
not only by building codes and rules, but also by
other laws, for example by the special law “On Certain Relations Between Neighbors”. Although some
provisions of this law are outdated, they are still
applied in practice. In particular, the law states that
the placement of a stable, a shed and a toilet should
not be inconvenient for a neighbor. Also, pruning
of roots and branches protruding from the neighboring land is permitted.
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The ground excavation is allowed only in such
a way that is not harmful for the neighbor’s house.
It is also necessary to ensure that buildings and
equipment will not fall on the territory of the
neighbors. The general rule is the ban on such use
of the property and the house which causes unacceptable harm to the neighbor, for example from
soot, pollution, dust, smell and noise. The general
recommendation is to prevent such actions which
can cause inconvenience to neighbors, or they are
better to be agreed on in advance [14, p. 60].

Relations between neighbors have particular
importance in American law. However, such features of American law as the dominance of judicial precedent in the law source system, the presence of trust property and the absence of the real
right institution could not but influenced neighbor
law. Therefore, in American law the main rules
regulating relations between neighbors are the
rules established in public legislation of the USA
or of individual states, as well as in that of a separate locality.
The system of property rights in American law
is quite distinctive. The rights of property maintenance are identified with property rights, and are
considered its varieties and, in this capacity, can be
considered a substitute of the property rights of the
continental law. Within these rights, there can be
divided a property right analogous to the continental one (ownership), mediated in relation to the land
property by the title, referred to as the freehold title,
and other property rights similar to that of the Romano-Germanic legal system: the right of pledge,
easement, etc. [16, p. 25].
The history of the development of restrictions
on the property right in American law is quite contradictory. In the 19th century, landowners had an
absolute freedom of ownership in order to assimilate intensively the useful properties of the land, to
form a market for land assets protected from government interference and freely circulating. The US
industrialization and the development of lands rich
in natural resources provided ground for the freedoms granted by the US government to industrial
landowners, which resulted in the active development of industrial production in comparison with
the agrarian sector. On the other hand, the intensive
use of land was associated with causing harm to
neighbors and surrounding communities, as well as
environmental degradation. The rights of communities, as well as those of small farmers, were significantly impaired. The significant damage to the natural environment was caused as a result of intensive
use of land for industrial production and extraction
of natural resources. That is why in the late 19th –
early 20th century the US government decided to
change the law on property in terms of creating a
system of its limitations [20, p. 5].

Legal Model of Property Rights Restrictions
in American Law
In American literature, it is noted that the
problems of neighbors’ interaction are aggravated
by such modern tendencies as “the shrinking space
of today’s world”, and “the transiency of society”
[20, p. 5]. Regarding the level of the neighbor law
development in American practice, Emily Doskow
and Lina Guillen, the authors of the popular American book on neighbor conflicts, write: “Disputes
between neighbors are older than any laws ever
passed. They concern space, property, money and
human personalities. The shrinking space of today’s
world exacerbates our problems, as does the transiency of society. Often, we simply do not know our
neighbors and are too busy and too tired to make an
effort. Congestion and fear of crime tend to make
us isolate ourselves. Much of the law – statutes and
court decisions – addressing neighbor disputes is
quite old. Relatively few neighbor disputes reach
the courts today. There are several reasons for this.
Many of the laws are long settled and disputes are
resolved early on. And today when a subdivision
springs up, the boundary lines are set by licensed
surveyors. When property changes hands, a title
company insures the Buyer and the title. If a difficulty arises, the new owner can usually go to the
insurance company rather than to court. One obvious reason that neighbors don’t take quarrels to
court (except small claims court) is the enormous
cost. An argument over a tree is often simply not
worth the high fees charged by lawyers. It is one
thing tо hate the roots from your neighbor’s tree
that clutter your yard, and quite another to put out
$5,000 and several years in court to try to change
the situation” [20, pp. 5–6].
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Obviously, the above excursion into the history of the land ownership restriction development
shows that the main emphasis has been placed on
the need to restrict the rights of big landowners, i. e.
it concerns the so-called restrictions on property
rights in the public interest. Meanwhile, the law of
the United States also has the restriction on property rights in private interests. However, it should be
noted that this institution of American law is very
different from the classical similar institution of the
continental law. The common thing between these
institutions is the goal to create such regulation of
relations between neighbors which is based on their
peaceful coexistence, minimization of neighbor
disputes, their regulation in pre-trial order, involving court only in exceptional cases. However, in the
given legal models the means for achieving this
goal are different.
Despite the absence of a special regulation of
neighbor law in an independent act of the US civil
legislation, there are many rights, privileges, and
duties, and as of today there has been formed a system of neighbors’ rights regulation, which is called
“Law of Neighbors” or “Neighbors Law”.
It is possible to distinguish several independent subsections in the American Law of Neighbors.
In particular, these are neighbors’ rights arising in
the case of noise from a neighboring land, neighbors’ rights to common boundaries, keeping animals and construction of fences [20; 21].
The relations in the mentioned spheres are
regulated mainly by statutory acts of the states, local self-governments, containing administrative
norms aimed at law enforcement in a certain locality, imposing strict sanctions, both administrative
and criminal.
For example, noise from a lawn mower, construction machinery, car, barking or howling dog
exceeding the limits established by law violate the
noise legislation. In many cities, there are local
rules limiting the decibel level. With the help of
electronic equipment for noise measurement, an
owner can determine whether there are grounds to
protect their rights and to punish a neighbor
[20, p. 16].
Most local resolutions include the elements of
violations of the so-called “quiet time” and establish responsibility for such actions. As a general
rule, in many states there are prohibited loud

sounds in the period from 11:00 p.m. to 7:00 or
8:00 a.m. on weekdays and from 11:00 p.m. or
00:00 to 8:00 a.m. on Saturdays, Sundays and public holidays. Some cities establish an evening limit
at 9:00 p.m. or even 6.00 p.m. This means that if
any noise is too loud during this time, it is recognized to be above the permissible limit. Cities that
use the decibel system also reduce the noise limit
during these hours. These “quiet hours” can vary
from one district to another within a city, depending
on the zoning for a particular location. For example, in a residential area the morning limit hour can
be 8 a.m., while in an industrial zone it can be
7 a.m. [20, p. 17].
Violation of noise legislation is subject to serious sanctions. Interesting examples are given in a
paper written by American lawyers specializing in
civil disputes. They write that in case of continuous
noise a citizen will develop the state of “constant
irritation”; and if it happens, they have the right to
apply to the court. The effect of noise on a citizen
and their consequences represent the caused damage, which can include loss of sleep, irritation or
the inability to conduct normal activities. In this
case, a citizen can apply for compensation for
harm, indicating a reasonable amount for damage in
dollars per day. The amount for which they can file
a claim in court is limited from $2,500 to $10,000.
For example, disturbances from noise for the period
of 20 days give the opportunity to file a claim for
compensation of $20 per day, and this is usually
considered to be a reasonable amount within the
limit. If after the court decision on compensation
for harm, the noise continues, it is possible to sue
one more claim. In addition, if the interests of other
neighbors are affected, then a group claim can be
filed. If ten people sue for $2,500, the total amount
is $25,000. Moreover, such a claim can be repeated
and this will cost another $25,000. Sooner or later,
the noise should be stopped [20, p. 21].
American law knows a great number of examples of neighbor disputes. There are also a number
of publications on neighbors’ rights in the scientific
doctrine. Law of neighbors in American law is
closely related to other categories of property
rights, in particular with easements and mortgages.
Recently there has been noted a doctrinal interest in the problems of neighboring relations settlement [22; 23; 28; 30; 32; 33]. A lot of attention is
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drawn to new concepts regarding the further development of neighbor law development in American
law. In particular, it is proposed to regulate disputes
on the basis of the actually existing model of
neighborly relations. Firstly, there is a “stranger
model”, defined by the author as “a neighbor being
a stranger”, and a “friend model”, where, according to the scientist, “a neighbor is a friend”. With
the help of these models, it is proposed to establish
the peculiarities of the neighbor relations settlement. In case of the “neighbor-stranger” model, it
is proposed to settle disputes by concluding
agreements (contracts) regarding the use of neighboring land, as well as to settle the neighbors’ disputes that have already arisen. At the same, it is
possible to apply a “delictual” theory that offers
protection to a neighbor by applying sanctions in
case of unlawful intrusion of one neighbor into the
possession of another one. Meanwhile, the American tradition proceeds from the fact that neighbors
can agree to build a fence or plant a hedge, determine the line of the common boundary, and then
register it together [32].
A landowner who has a tennis court in the yard
can allow their neighbors to play there. In order to
preserve the appearance of the building, a group of
neighbors can agree to restrict activities connected
with this building, for example, arrange a common
landscape in the front yard, or consent to restrictions on the height and area of the building, on
the placement of special signs. All these examples
have a common ground, based on consent (agreement). Most of the legal relationships of neighbors
are determined by extensive contract law, including
many principles from the conclusion of a contract
to the interpretation of its content and enforcement.
The “neighbor-stranger” model is dominant in the
regulation of neighboring legal relations in American law.
The US law also contains rules that establish
the special rights and duties of neighbors with regard to the “neighbor-friend” model. It is believed
that this model assumes friendly, intimate, family
relations, so the rule of tolerance must act within it.
The “neighbor-friend” concept is applied to cases
where the mutual interests of neighbors can focus
on support for local institutions, such as schools,
churches, community groups and sports clubs, and
joint participation in activities related to these mutual interests.
For such cases, there is a presumption of
neighborliness. For example, in the context of
neighborhood, a property owner may care less

about excluding the right of a neighbor to enter
their territory. In this interpretation, in the event of
disputes on the protection of property from the
neighbor’s activities, courts solve them based on
whether a neighbor acted intentionally to harm,
whether there was hostility in their actions [32].
Concerning the legislation of some European
countries and the United States, we can conclude
that, despite the fairly old (Roman) origin of neighbor law, due to its natural-right status and its focus
on the formation of a fair, balanced regulation of
neighbors’ rights of legally equal owners of real
estate, this institution fully fulfills the tasks assigned to it today.
Legal Model of the Neighbor Law Regulation
in the Draft Civil Code of the Russian Empire
Unlike European states, the law of prerevolutionary Russian did not have a separate system of rules governing legal relations between
neighbors. V. I. Kurdinovsky wrote the following
about neighbor law: “Until now, it is only in
germ, and only contains several provisions that
were established mainly in the 17 th century” [12].
He saw the reasons for this phenomenon “in the
absence of the conditions analogous to those under which neighbor law developed in Western
Europe in our country in the period preceding
drafting of the Code”. Undoubtedly, Roman law
influenced the situation in Europe. Neighbors’
relations in German states, and even in France are
regulated by the rules that developed under the
influence of Roman law. Roman law was unknown in Old Rus’, and all the legal definitions
had to be developed here from the very beginning.
In addition, the development of urban life and the
generally high population density in the countries
of Western Europe promoted the development of
neighbor law. There were no such conditions in
Old Rus’. The size of the Russian state was immense. The population of many localities was insignificant. It took the property right centuries to
reach the completeness we can see in the Code.
The boundaries of individual landed estate have
not been determined in some places up to this day
[12, pp. 229–246].
The introduction of “neighbor law” in Russia
was performed in the late 19th – early 20th century.
However, an independent institution of neighbors’
rights has never been formed. The institution of
private participation right of the Civil Code unreasonably identified easements and rights of participation in the interests of neighbors.
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The formation of an independent institute of
neighbor law was suggested in the Draft Civil
Code of the Russian Empire (hereinafter referred
to as the draft Code) [4]. The draft Code (1902)
contained Chapter Three (Restrictions on the
property right to the benefit of neighbors) of Book
Three (Patrimonial right) (art. 49–74) devoted to
neighbor law. Although the draft took the general
concept of neighbor law that existed in the European legal system at that time, it can be argued
that the provisions of the mentioned chapter differed both in the system of the neighbor law norms
arrangement and in the basic principle in regulation of neighbors’ rights.
To be precise, the project did not directly fix
the rule established in § 906 of the German Civil
Code on the permissible impact coming from the
neighboring land owner. It provided a general rule
on the content of the “neighbor’s right” of the real
estate owner (art. 74), including the rule that if,
when resolving disputes arising out of relations between neighbors by the court, there is doubt in the
sense of the law and local regulations, there should
be coordinated the needs and benefits of the estates,
as well as interests of agriculture and industry with
due respect to the right of ownership. Meanwhile,
the obligation to “tolerate certain actions of a
neighbor” originated from certain rules of the draft
Code. In particular, art. 49 of the draft established a
rule according to which the owner of an underlying
estate had to tolerate the flow of water from the
overlying estate and did not have the right to construct structures that would prevent this flow or
change its natural direction causing detriment to
neighboring estates.
The system of rules in the draft was presented
as follows: art. 49–59 were devoted to the regulation of neighbors’ relations concerning the use of
water sources (the right to attach to the opposite
shore a construction to deliver water for a fee, etc.);
art. 60 established the right to build scaffolds on the
land of a neighbor for a fee (to repair a structure or
for a construction); in the comments to the article it
is stated that the right to access to a neighboring
land for building a construction is not considered
possible [4, p. 214]; provisions on the “necessary
road” were embodied in art. 61–63 (there was a
similar rule in art. 57 about the right to lay water
supply through a neighbor’s yard in the absence of
any other possibility); art. 64 established a general
rule, according to which the rights specified in

art. 57–63 should be carried out with the least possible constraint of the encumbered estate owner,
who, in their turn, had to allow their neighbor to
carry out all the actions necessary for the neighbor
to exercise their right; art. 65 contained the rules on
the right to erect fences for the common expense of
neighbors; art. 66 set the permission to construct
buildings of stone or other solid refractory material
on the boundary, as well as prohibitions to make a
roof slope, build drain pipes, sweep up the rubbish
and drain dirty water or other liquids to a neighbor’s land; art. 67 contained the rule that if a neighbor unintentionally put structures on a part of the
neighbor’s land, then if the owner of the land did
not immediately object, the developer acquired the
right of ownership to the developed neighboring
land with the obligation to pay to the neighbor the
value of the land that it had at the beginning of the
construction works and pay the losses caused to the
neighbor; art. 68 was devoted to the location of the
stables, cesspools, sewage at the distance enough
not to harm the neighbor. At the same time, the article establishes that the rules of the Construction
Charter and local regulations must be observed;
art. 70 recognizes the trees on the boundary as
common unless otherwise is provided in the acts;
art. 71 is devoted to the right to prune roots and
branches penetrating from a neighboring land and
to collect fruit that fell from the neighbor's tree
hanging over the land; art. 72 sets rules on the windows made in the direction of neighbors’ land (only
with iron bars and blind frames, at the distance of
three and a half arshins from the ground).
We do not find it possible to agree with the
opinion expressed in the Russian legal literature
that the study of “neighbor law” under the draft
Civil Code is currently impractical: “Analysis of
the relevant provisions of the draft Civil Code does
not appear to be practical partly because the mentioned draft was never adopted, but mostly because
it adhered to the general concept of neighbor law
laid by the Code and thereby the tendency characteristic of its rules to lose the Russian national character. In terms of the ontological fundamentals of
neighbor law in Russia, such an analysis will not
give anything new” [3, pp. 52–53].
The analysis of the draft Civil Code of the
Russian Empire allows us to talk about the attempt
of its drafters to combine in it the national legal
regulations well-known in the Russian judicial
practice and the known provisions of the progressive
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Western legislations. It should be noted that a number of provisions originate from the Roman law (on
the right to prune roots and branches of trees), there
is similarity of some norms to the provisions of
German neighbor law (on the right to the necessary
road, construction works a neighbor’s land), and
French law (the right concerning windows facing a
neighbor’s land). However, it is possible to list the
provisions of the draft Civil Code on neighbor law
arising from the national needs that were relevant at
the time. In particular, most of the rules of the
neighbor law are devoted to restrictions in connection with the use of water sources (art. 49–59),
which, in our view, is explained by the special geographical location of the Russian Empire. A large
number of rivers, lakes and other water sources located on the Russian theory required the regulation
of relations between the owners of estates that were
situated near the waters for the economic use of
water and shoreland. It should also be noted that the
system of arrangement of rules in the draft Code
had no analogues among the statutory acts governing neighbor law at that time. It does not have a
clear division into general and special rules, there
are no standards on the resolution of non-material
impact from the neighboring land. Basically, the
norms are grouped according to the subject of regulation (relations concerning the use of water
sources, use of neighboring lands, structures located on those lands, trees and bushes growing on
them); there is no division into material and nonmaterial impact.
Thus, despite the lack of legal recognition of
neighbor law, the draft Civil Code of the Russian
Empire established certain legal traditions of developing rules on neighbor law, which should be
taken into account when developing the new Russian legislation. In particular, the provisions on the
necessary road are of considerable interest. Further in the article, we will analyze this institution,
as well as construction works on the neighbor’s
land, the possibility of introducing monetary compensation for certain actions of a neighbor on another person’s land.

day. There are only separate rules in different legal
acts which mainly contain public law restrictions on
property rights.
The formation of neighbor law is provided by
the draft law of the Russian Federation “On
Amending Parts One, Two, Three, and Four of the
Civil Code of the Russian Federation and Certain
Legislative Acts of the Russian Federation” (hereinafter refered to as the Draft Law). Art. 293 of the
Draft Law, entitled “Restrictions on the Land
Ownership in Favor of Neighbors (Neighbors’
Rights)”, defines the notion of the admissible impact from a neighboring land, and lists its types.
The analyzed norm seems to include the provisions of neighbor law that are in demand in current national practice. Nevertheless, in our opinion, the draft does not provide a full-fledged regulation of neighbors’ relations, and unlike foreign
codes, the tendency to prevent neighbor disputes is
not very obvious. In particular, the draft does not
contain provisions on the resolution of disputes
arising when determining the boundaries, on the
rule on the “necessary road”, on buildings constructed in a neighboring land (in our code, it is
called “unauthorized construction” and is regulated not by the provisions of neighbor law, but by
provisions concerning the acquisition of title), the
draft does not contain provisions on payment of
compensation in case of the permission of impact
from the neighbor, etc.
According to art. 293 of the draft law, the
owner of the land must tolerate the impact of gases,
vapors, smells, smoke, soot, heat, noise, vibration,
etc. coming from the neighboring land, if it does
not influence the use of their own land or the influence does not exceed the established standards, reasonable limits based on the natural features and location of the land or on custom.
In the case when the impact coming from the
neighboring land exeeds the limits, the owner of the
land has the right to demand removal of the inconveniences in the use of their land (art. 230).
Thus, in the content of the neighbor law notion, we can the idea of “tolerating an impact”,
which is traditional for the European legislation.
The Draft Law procedes from the existence
of three types of impact coming from a neighboring land, followed by the relevant legal consequences:

Legal Model of Neighbor Law Proposed
for Introduction into the Civil Legislation
of Russia
Russian law, as it was mentioned above, does
not have a modern institution of neighbor law to84
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а) if it does not affect the neighboring land;
b) if it influences the use of the neighboring
land in a way that does not exceed the established
standards, reasonable limits based on the natural
features and location of the land or on custom;
c) if it influences the use of the land in the way
that exceeds the established standards, reasonable
limits based on the natural features and location of
the land or on custom.
The first two types of impact do not provide
the right to a negator lawsuit, whereas the third type
gives the right to demand removal of the inconveniences in the use of the land, i.e. the right to a negator lawsuit (art. 230).
It is possible to designate a criterion that gives
grounds for filing a negator claim. It includes actions of the neighbor that exceed the limits of admissible impact.
In addition, it can be noted that part 2 art. 294
of the draft Civil Code (Content of neighbors’
rights) includes: firstly, bans on certain actions of
the owner in the interests of the neighbor; secondly,
duties of the owner to implement actions at their
site in the interest of neighbors. According to cl. 1
art. 294 of the draft law, unless otherwise provided
by an agreement with the owner of the neighboring
land, the owner of the land is obliged:
– not to erect buildings or structures in respect
of which it is obvious that their existence or use
will provide unacceptable impact on the neighboring land;
– to take measures to prevent harm that may be
caused to the neighboring land by a building (structure) that is improperly maintained by the owner,
including demolition of the building (structure) that
has an admissible effect on the neighboring land;
– to eliminate the danger of the collapse of a
building or a structure or its part to a neighboring
land;
– to allow the owner of a neighboring land to
access the land for digging and other works in order
to access a building or structure located on the
neighboring land, if it is necessary in order to repair
it, if such works cannot be done in any other way;
– to pass freely water coming naturally to the
land from a neighboring land, and also not to add
soil on their land if it violates the natural run-off
from the neighboring land or hampers it;

– not to construct buildings and structures on
their land and not to plant anything in such a way
that it can worsen the condition of a neighboring
land or plants on it or disrupt the stability of buildings or structures located on it;
– not to deepen their land in such a way
that the soil of a neighboring land will lose its
support;
– not to construct wells in such a way that it
prevents water from entering the well in the neighboring land;
– not to construct sewerage systems that lead
to pollution of a neighboring land;
– to refrain from other actions that could lead
to violation of the neighbors’ rights.
In the last part of art. 292, on the contrary,
there is a list of possible rights of the neighbor
which constitute the admissible impact. According
to cl. 2 art. 294 of the Civil Code of the Russian
Federation, unless otherwise provided by an agreement with the owner of the neighboring land, the
owner of the land has the right:
– to collect fruit that fell on the land from a
tree or a bush located on a neighboring land;
– to prune and keep the roots of a tree or a
bush that penetrating from a neighboring land that
prevent the use of the land;
– to demand from the owner of a neighboring
land not to do anything that can change the inflow
of light to the land and not to narrow the view that
opens from it, if it exceeds reasonable limits;
– to require the owner of a neighboring land to
participate in the construction or bear reasonable
expenses for the construction of a common wall
(fence, hedge) between land lots or participate in
the establishment of another dividing line between
the lands (landmarks on common boundaries), as
well as bear reasonable expenses for the operation
of such facilities.
Thus, formulating the latter provisions, the legislator used a legal technique according to which
they defined the content of the term “impact” as a
set of possible rights of the owner in relation to a
neighboring land.
In this regard, we believe that the judgments
from the doctrine stating that the content of the
Draft Law unreasonably established the compulsion
of the owner to perform a certain action in favor
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of another person (in other words, the owner’s obligation to perform certain actions) [3, pp. 77–78]. It
should be mentioned that neighbors’ rights include
a complex of mutual legal relations, and that the
right generates a counter obligation to perform an
act or vice versa establishes a ban on the performance of an action.
In the literature, there is a number of critical
remarks concerning the draft. For example,
Т. V. Krasnova believes that there are two rights
wrongfully identified: the right of access for the
owner of a neighboring plot for excavation and other works in order to access a building or a structure
located on a neighboring land if it is necessary to
repair it and if such works cannot be carried out in
any other way, on the one hand, and easement, established by art. 301.7 of the draft Civil Code of the
Russian Federation (easement for landworks to access the underground part of a building or a structure that is the main property during the construction, major overhaul and reconstruction of the
building or structure) [10, pp. 44–45]. There are a
number of critical comments on the Draft Law from
representatives of the science of environmental law
[2; 13]. For example, they state that the rules provided for in the draft are in contradicrion with the
legislation on environmental protection. However,
it will be shown further in the paper that actually
the Draft Law contains provisions according to
which the exercise of property rights should not
violate environmental laws (for more details see the
next section of the paper).

tion of relations between neighbors regarding determining the use of the neighboring boundaries.
In particular, O. I. Krassov, a scientist in the
sphere of environmental law, states that the analysis of the legal norms on neighbor relations shows
that these norms are the norms of environmental
legislation and legislation on sanitary and epidemiological welfare of the population, which regulate the issues of negative environmental impacts
(noise, vibration, air pollution, etc.), townplanning, land legislation, regulating the use of
land, etc. There are norms of various branches of
legislation in effect, but administrative and legal
methods of regulation are applied more often. According to the scientist, a similar situation has
been developed in foreign law [11].
In Krassov’s oppinion, civil law scientists behave not “in a neighborly way” with regard to land
and environmental law. Implementing their ideas in
the draft Civil Code of the Russian Federation, they
are trying to break into someone else’s property,
violate its boundaries, i. e. to trespass. The regulation of these issues by the Civil Code of the Russian Federation means an unjustified invasion of
civil law in the spheres of legal regulation that are
alien to it [11].
A similar opinion is shared by M. V. Bocharov, who believes that the content, design and
list of restrictions in art. 293-295 of the Civil Code
of the Russian Federation in the draft do not comply with the rules established by land, environmental and town-planning legislation, and introduce a
parallel way to determine the legal regime of a
land, which differs from the public procedure for
the settlement of this issue [2].
S. V. Markin has similar views. He notes that in
case of adoption of the draft Civil Code of the Russian Federation, appearance of these rights and duties of the land owner, which have not previously
existed either in land or in civil legislation, will raise
many questions in law enforcement practice [13].
It is interesting to note that the existence of
public law regulation of neighbor relations allowed
some authors to distinguish “public neighbor law”
as an independent section of legal regulation [9].
In this regard, the correlation of public and
private law in the protection of neighbors’ rights is
of particular interest. The public law legislation
contains standards, town-planning norms and rules,

Correlation of the Public and Private Methods
for Legal Regulation of Neighbors’ Rights:
a Decision in Favor of the Civilian Concept
Discussing the possibility of introducing restrictions on property rights in the interests of
neighbors (neighbor law) into Russian law, it is
necessary to analyze not only the essence and content of this institution, but also the legal nature of
the rules contained in the mechanism of legal regulation. This refers to the branch-wise nature of the
rules of neighbor law, as well as to the degree of
discretion in exercising neighbors’ rights. This issue is also currently relevant since in literature
there is an opinion that neighbor law should mainly
consist of the rules of public branches of law: land,
environmental, urban planning, etc., whereas civil
law can only form a minor sphere of legal regula86
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sanitary epidemiological standards, which in their
turn act as a measure for determining the significant
impact on the land from the side of the neighbor.
If legal limits and norms are violated, it testifies to
the fact of unacceptable impact.
It should also be noted that the refusal of private law regulation of neighbor relations in our
country was argued by Soviet lawers. In particular,
I. L. Braude reasonably asserted that the basis for
regulating neighbor relations in a socialist state is
formed by administrative acts, and the main method
of regulation is administrative and legal one, and
therefore there are no sufficient grounds for formation of a special civil law institution of “neighbor law” [6, p. 100].
In the absence of private property and the
dominance of administrative management in many
spheres of society, it was unnecessary to form a
private law institute for the right of neighborhood.
Moreover, the presumption of compensatory relations between neighbors when one of them exceeded the limits of the admissible impact, as well as the
very possibility of concluding agreements between
private individuals regarding the land use contradicted the essence of the socialist state property.
All these made establishing easements impossible
at that time.
The branches of public law establish the boundaries for the exercise of property rights, including
through special rules (fire safety, town-planning,
sanitary, epidemiological, environmental, etc.), but
as I. B. Novitsky says “no amicable agreements”
have legal value in public law [6, p. 100].
It is the civil law that regulates neighbors’
rights from in terms of discretion, provides an opportunity to regulate private relations between
neighbors by concluding agreements, and establishes provisions aimed at preventing neighbor
disputes.
It should be noted that in the developed foreign legal order, where the institution of neighbor
law has been known for a long time (Austria, Germany, Switzerland, France), a special mechanism
for regulating neighbors’ rights has been created,
which refers to civil law regulation. Accordingly,
the rules on neighbor law are placed in civil codes
of the mentioned countries. That is why foreign
literature emphasizes the special private law nature

of relations between neighbors. The idea of goodneighborly relations based on a limited neighbor's
impact on another person’s land within private law
regulation was put forth in the Middle Ages. In
Roman law, the fundamental theory was the absolute property doctrine, and it was believed that a
neighbor could do various things on their land at
their own discretion. In the Middle Ages, pandecticism developed provisions according to which it is
impossible to establish good-neighborly relations if
a neighbor does not tolerate their neighbor’s actions
on their neighbor’s land within certain limits (the
theory of “ordinary tolerance” (Jhering).
Otherwise, the life of neighbors would turn into a series of endless claims to each other, disputes
and litigation. The idea of neighbor law is based on
the concept of mutual assistance of neighbors in the
exercise of their rights, on the prevention of disputes, and protection of their rights in courts in the
case of violations. In this connection, O. F. Gierke
wrote that neighbors’ rights are “pure” private
rights, so an authorized person can refuse to exercise their rights [6, p. 100].
Unlike civil legislation, the rules of the legislation on environmental protection and the law on
sanitary and epidemiological welfare of the population prohibit the negative impact on the environment, affecting and including the sphere of regulation of neighbor relations in case of compensating
for harm to the natural environment.
For comparison, let us note that in foreign law
for regulation of private law disputes of neighbors,
norms of environmental legislation are applied subsidiarily to the norms of civil law as the criteria to
determine whether the neighbor's actions go beyond
the limit of the admissible impact. Norms of public
law taken independently do not contribute to the
resolution of neighbor disputes, including compensation for harm caused to the health of citizens being neighbors and to their property.
The inconsistency of the Russian legal doctrine is shown by the very last circumstance on the
necessity to apply norms of public law to neighbor
relations in order to determine whether the neighbor’s actions are within the admissible limit.
O. I. Krassov states: “A number of these “neighbor’s” rights, for example, the right of the land
owner to prune and keep the roots of a tree or a bush
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that have penetrated from a neighboring land to
their land, contradicts the right of every person to a
favorable environment enshrined in art. 42 of the
RF Constitution. Such an operation is likely to lead
to the death of the tree. Are the developers of the
draft not sorry for a century-old oak or a huge pine,
which they doomed to perish?” [11].
He also believes that the Draft Civil Code contradicts the norms of environmental law, which in
certain cases provides for the protection of plants
and prohibits their destruction, if a tree, for example, is declared to be a natural feature and the owner of the land on which it is located assumed obligations to ensure the regime of special protection
for the feature, when the tree grows on a private
land located in the national park included in the
protected area, for example, wildlife preservation,
or another specially protected territory [11].
However, the author of these assumptions
overlooked a very significant rule (cl. 2 art. 286)
that follows from the draft law, according to which
“the owner exercises their rights to the land in accordance with its designated purpose and permitted
use and with observance of environmental requirements”.
Nowadays, cl. 3 art. 209 of the Civil Code
states that ownership, use and disposal of land and
other natural resources to the extent permitted by
law is exercised by their owner freely, if this does
not damage the environment and does not violate
the rights and legitimate interests of other people.
Thus, the rules on property rights restrictions in the
interests of the neighbor are subject to general provisions on the right of ownership and, accordingly,
if there are mandatory rules established by the law
on environmental protection, a neighbor must comply with certain prohibitions. Therefore, the Civil
Code protects trees and plants included into the Red
List, and the norms of the Civil Code of the Russian
Federation contain grounds for prohibiting destruction of a century-old oak, if such action contradicts
the right of a person to a favorable environment.
In the acts of public legislation of Russian law,
one of the most common measures established by
the state with respect to organizations polluting the
environment is a fee for the negative impact on the
environment, embodied in art. 16 of the Federal

Law of January 10, 2002 No. 7 “On Environmental
Protection”. This fee is to be credited to the the
budget of the Russian Federation. In addition, the
Law on Environmental Protection establishes criminal and administrative liability, fees for environmental pollution, compensation for harm to the
state, as well as that caused to private individuals as
a result of economic and other activities of legal
entities and individuals.
In this regard, we should agree with O. Bogatyrev, who, distinguishing between public and
private norms on neighbor law, notes the following:
firstly, the violation by an owner of a public law
rule does not give their neighbor the right to sue
against the offender – in this case, interference is
only possible from the competent authorities; secondly, as a rule, norms of neighbor law are of a discretionary nature and can be canceled or amended
by an agreement between the owner and their
neighbor, which cannot be done with respect to
public law restrictions [15].
Theoretical and Legal Model for Contractual
Regulation of Neighbor Legal Relations
As it was mentioned above, restrictions on
property rights in the interest of neighbors arise on
the basis of the law. Meanwhile, modern legislation
systems provide the possibility of contractual regulation of relations between neighbors as an exception. A similar rule is provided for by the draft law
on the amendments to the Civil Code of the Russian
Federation. In particular, cl. 1 art. 294 of the draft
Civil Code (The content of neighbors’ rights) establishes prohibitions and obligations for the owner to
perform certain actions on their land in the interest
of neighbors, unless otherwise provided by agreement. Thus, cl. 1 art. 294 of the draft law establishes a discretionary rule along with mandatory rules.
According to this rule, the landowner is obliged to
observe restrictions on the right of ownership in the
interests of a neighbor unless otherwise provided
for by an agreement with the neighboring land
owner. However, it should be noted that in the national literature there is still no research that might
bring at least some clarity about the nature of this
agreement, its content, the principles of legal regulation, the grounds for conclusion, and the scope of
application.
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The possibility to settle a neighbor relationship
by means of an agreement or a contract is also established in foreign law. For example, according to
par. 2 § 906 of the BGB, if the owner has allowed
an impact on their land, they have the right to demand from the user of the other land an equivalent
monetary compensation, in the event this impact
violates the customary use of their land or prevents
to obtain income from the land more than it is permitted by the law.
Establishment of easement that eliminates prohibitions determined by law is deemed possible in
the literature. In particular, T. S. Krasnova admits
the possibility of cases when neighbors conclude an
agreement on another procedure for the neighbors’
rights implementation, as a result of which one
neighbor obtains the right to limited use of the other
neighbor’s real estate; this right can be qualified as
easement if it meets all the essential attributes of
easement, including the objective need for its establishment. Another solution is possible after the
“voluntary easement” category is introduced into
Russian law [10, p. 45].
A number of questions arise in this connection,
which do not have unambiguous answers in the civil law literature. For example: what is the significance of the given agreement? is it possible to apply provisions on obligations, including the rules on
freedom of contract?
The possibility of contractual definition of
neighbors’ rights proceeding beyond the statutory
restrictions on property rights has existed for a long
time, and it was known to the Russian prerevolutionary law.
For example, another Russian civil law scholar
V. B. Elyashevich considered easements established by means of an agreement (the right to remove sewage through the neighbor’s yard despite a
legal restriction) among the elements of neighbor
law. He supposes that in this way the owner “discards the restriction lying on him and thereby widens the sphere of his legal domination, and acquires
a right that he has not had by law” [5].
G. F. Shershenevich deemed it possible when
an agreement between neighbors eliminates the
prohibition to design windows and doors facing a
neighboring yard established by law. In this case,
the neighbors establish easement [19, p. 176].
Analyzing the nature of the agreement that
eliminates the restriction on property rights in the
interest of the neighbor, it seems that in this case it
should concern establishment of a new limited real
property right of an easement type that is a subject
to the rules of property law. At the same time, it

should be remembered that the content of a corporeal legal relationship follows from the law, and not
from a contract.
Thus, such an agreement is only possible in
the case of establishing easement and by means of
the legal regulation of the property law rules. The
legal regime of the parties’ actions at the conclusion of an agreement must be regulated by the
Numerus Clausus (i. e. rules of the closed list of
grounds for the establishment of easement and its
types by the law).
It should be reminded that above in this article
there has been considered a model of contractual
regulation of relations between owners under
American law. However, the proposed model of
introducing a private agreement differs significantly
from the American one, which is based on the freedom of contract and on the possibility of discretionary regulation of the owners’ relations when
establishing the neighbors’ rights.
This article proposes the possibility of concluding a private agreement between neighbors in
order to change the property rights restrictions established by law in the interests of the neighbor,
but on the condition that such an agreement is only possible within the easement and is based on
the fundamental property law principle Numerus
Clausus.
Theoretical Problems
of Differentiating between Easements
and Neighbors’ Rights: on the Nature
of the Right to the “Necessary Road”
The grounds for the differentiation between
easements and neighbors’ rights have long been
developing in the civil law literature, and they seem
not to cause serious disputes in the law enforcement
practice. However, the national law requires solution of certain aspects of relations between neighbors in connection with the development of the
draft on neighbor law [7]. The question is about the
possibility of establishing a legal institution similar
to the German “necessary road”. In the German
Civil Code, the right to the “necessary road” is regulated within the system of neighbors’ rights as the
right of passage to one’s own land (in exceptional
cases) enshrined in law. Accordingly, it establishes
restrictions on the property rights of the owner in
the interest of the neighbor who does not have access to their home. Russian law does not know such
a restriction on property rights, and similar situations are proposed to be resolved by establishing
easement. Meanwhile, German law clearly differentiates between the right of passage as a restriction
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on property rights and easement of the passage.
This issue is quite interesting for Russian civil
law, as today there are active discussions about the
establisment of a right of way as an independent
category.
V. I. Kurdinovsky clearly outlined the criteria
for differentiation of these easements. He wrote:
“Restrictions with such content are very similar to
easements (pati, non facere) and were called legal
easements before. However, time passed and it became clear that these restrictions differ from easements, and the term “legal easements” was not used
amymore to identify property rights restrictions.
According to the lawyers, the difference between
legal restrictions and easements is that under easements the limitation of the owner’s power is a consequence (the reverse side) of the other’s private
right, while the restriction of the law is itself the
source of the right for a third person; it is ‘das Principale’, the right of a third person is ‘das Secundare’. Then, the legal restriction on the right of ownership occuring at the moment when it arises deprives the owner of certain powers in advance (von
vornherein). Easement limitates the already existing
property right, restricts the owner after a certain
time, hinterher. In addition, easements exist because of the individual needs of a particular person
or thing; they determine the scope of right; easement loses its force after the needs disappear; it
means that easement is of conditional and temporary nature. Legal restrictions on the right of ownership do not depend on the individuality of the
person or thing; they are established in the interests
of everyone who is in a certain (equal with others)
situation, and continue to exist until their abolition
by law, not until the disappearance of a particular
need” [12, pp. 229–246].
A land owner’s right to the “necessary road”
in the event of a need in such a road is unknown
to Russian civil law in the form of an independent
legal institution. Due to the lack of legal norms on
the property right restriction in the interest of the
neighbor (neighbor law), it is quite obvious that
such a right cannot be qualified as a special restriction. Meanwhile, in modern Russian, the situations are quite common when a natural need
arises to lay a pedestrian road or a transport pas-

sage to the public road through a neighboring
land.
Russian law provides for two options for legal
regulation of this owner’s need: by establishment of
a so-called land public easement or private easement. Public easement is established by law or another regulatory legal act of the Russian Federation,
its subject, or the local government in cases when it
is necessary to ensure the interests of the state, local
government or local population, without exemption
of the land. The Land Code of the Russian Federation regulates 9 types of public easements, including that for passage through a land, for ensuring
free access of citizens to a public water body and its
shoreland, for usage of a land in order to perform
utility repair, engineering, electrical and other
works and transportation facilities.
Private easement is regulated by cl. 1 art. 274
of the Russian Federation Civil Code. According to
it, an owner of immovable property (land or other
kinds of real estate) is entitled to demand a right of
the limited use in regard of the neighboring land
(easement) from the neighboring land owner, and
when it is necessary – from another land owner
(neighboring land).
It can be stated that in the Russian legislation
the right to the necessary road has acquired the legal construction of easement (public or private).
Such qualification of the right to the necessary
road goes against the dogmatic construction of this
institution as a proprietary right. It contradicts the
legislation as well as law enforcement practice in
the countries of continental Europe, where private
law has the greatest similarity and closeness to that
of Russia. The fact is that developed foreign legal
systems, making the private property right one of
the most important constitutional rights, have justified the dominance of the interests of the land owner in the case when they are deprived of the right to
access their land for reasons beyond their control
over the interests of the owners of the neighboring
land where it is necessary to provide the access.
The law of Germany, Austria, Switzerland, France,
Latvia, Georgia, Tajikistan, etc. considers the right
to the necessary road solely to be a restriction on
property rights in the interest of the neighbor, for the
establishment of which there is no need to conclude
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a special agreement on easement and which does
not require special registration.
Thus, according to the logic of the legislator in
these countries, interests of the private owner who
is deprived of the natural right to own and use their
land for lack of access to it, through no fault of
their own, are much more restricted than the interests of neighbors who are forced not to prohibit the
right of way through their territory, exercising the
responsibility to tolerate the actions of their neighbor when passing for a fee. The least encumbrance
of the neighbor’s right, absolute lack of access to
the land, the obligation to pay before exercising the
right are recognized as mandatory conditions for
the right of way.
The draft Civil Code of the Russian Empire
also considered the right of the necessary road to
be the form of restriction on the right of ownership. According to art. 61 of the draft Civil Code,
if an estate surrounded by neighboring lands from
all sides has no access to the public road, then the
estate owner has a right to demand that their
neighbors allocate land for the road necessary for
access to the estate and its economic use, which is
to be done for appropriate compensation. The following is stated in the Explanations to the draft
Civil Code of the Russian Empire on the right of
the necessary road, established in art. 61 of the
Code: “The rules of this article are based not only
on the natural sense of justice, but also on the interests of public law. In fact, the state is interested
in ensuring that no part of the land is left without
cultivation, since the welfare of private farms is
only a component, and the total amount of these
components is the welfare of the state. That is why
the law should authorize the owner of a property
isolated from all its sides to demand from neighbors allocation of land for the road necessary for
access to the estate and its economic use”
[4, p. 215].
Thus, the modern Russian law considers the
right to the necessary road in two legal constructions: public and private easement.
Obviously, the former does not contribute to
the protection of the private person’s interests on
the passage through the neighbor’s land, because it
only serves the public and its interests. The latter
requires conclusion of an agreement with the
neighboring land owner to meet the need for passage, and, as the Russian practice shows, in many
cases a neighbor does not sign the contract voluntarily. In this connection, the situation typical of
Russia is when the establishment of easement de-

pends on a court, where such a claim can be denied
for formal reasons. Obviously, the land owner is
deprived of their right of access to their land as
long as the court proceeding on the easement establishment lasts, and that is definitely a violation of
their natural right to private property. Such a ban on
the owner’s right to access their land, and often the
house (dwelling), can hardly be called appropriate
in accordance with the Constitution of the Russian
Federation, which guarantees the implementation of
the most important constitutional right to private
property.
At the same time, a peculiar right of passage
is embodied in cl. 2 art. 262 of the Civil Code of
the Russian Federation: “If the land plot is not
fenced or its owner has not clearly indicated by
other means that the entrance to the land without
their permission is not allowed, any person can
pass through the land on condition that it does not
cause damage or concern to the owner, if there is
no prohibition to go through the neighbor’s land
without the permission of the landowner, and, accordingly, the prohibition of the right of the necessary road”. However, in this situation, we are talking about presumption of the right to passage
through the neighbor’s land when there is no explicit prohibition.
The right to the necessary road as a property
rights restriction is possible in cases when a neighbor, as a party of an absolute legal relationship,
does not allow all third parties to pass through their
land. The right of passage will be possessed only by
the owner of the adjacent land, and only in a situation when they are completely of the possibility to
access their own land.
In the countries of the continental law, the
right of passage through neighbor’s land is possible, both within the property rights restriction in the
interests of the neighbor (in exceptional cases
where access is not available at all) or by establishment of private easement as the right to access
their land. But, unlike Russian law, private easement of passage is established by agreement, or
because it has been historically applied. As a rule,
establishment of easement against the will of the
owner is impossible, and there is a special property
rights restriction in the interests of the neighbor.
In case of violation of the owner’s right to the necessary road (i. e., there is no possibility for a legitimate passage at all, and the neighbor interferes
with the implementation of the right of access to
the land and dwelling), they can apply to the court
with a negative claim to remove obstacles in the
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right of way (not with a claim for the establishment
of easement).
It seems that there have been quite objective
reasons for the formation of the private person’s
right to passage as private easement, not as a property rights restriction of the neighbor’s interests in
the Civil Code of the Russian Federation (1994). It
was impossible to secure the neighbor’s right to
free access to their land in case of lack of access to
the land in the country where there was no fullfledged right to private ownership of land at that
time (as it is known, Chapter 17 of the Civil Code
of the Russian Federation on the ownership of land
was frozen until 2001).
Thus, ignoring private interest as the basic
value of a man, extermination of the normal principles of private property from the minds of our society during the 20th century, all these lead to the result when the society negatively perceives a legislatively established opportunity for the owner to pass
through the neighbor’s land in case there are no any
other ways to access the land. Obviously, in this
situation it is necessary to take into account the balance of interests of both owners: that of the owner
whose land will be used for passage, and that of the
other – who is deprived of the possibility to enter
their property. It is clear enough that in this situation, the inability to use the land, building and other
objects which are in property is a greater violation
of human rights than the establishment of an obligation to tolerate the right of a neighbor to pass
through a private land for a monetary reward. The
prohibition of passage in such a situation is not only
unfair but also testifies to the lack of proper respect
for private property and for the individual’s dignity.
It should be noted that in Russian law there is
no such restriction on property rights, it is supposed
to regulate the relevant relations with the use of
easements.
Today the absence of perfect legal regulation
for relations on the right of passage to a certain extent serves as a basis for disputes about the establishment of easements.
Let us pay attention to the fact that according
to the Review of Judicial Practice on the Establishment of Easement on a Land Plot (approved by
the Presidium of the Supreme Court of the Russian
Federation on April 26, 2017), the prevailing number of disputes arise from the need to establish a

right of passage to a public road, a right of access to
communications for their repair and exploitation.
The need for the use of neighboring land for
passage is a really topical issue nowadays. This is
due to the latest events in our country connected
with redistribution of public land ownership during
privatization, mass construction of cottage settlements, changes in urban and rural infrastructure
because of various well-known events (Sochi
Olympics, the upcoming Football World Cup, etc.,
construction of the federal highway “Tauris” and
Crimea energy supply, etc.), changes in legislation
on the dacha, gardening and gardeners’ associations
for the use common property of such associations.
Judicial practice also testifies to the tendency. For
example, there was a case considered by the Constitutional Court of the Russian Federation when the
“Barvikha” dacha community association sold the
land of common use to a private person who started
construction works. As a result, the members of the
association, and in particular the owners of the dachas, were deprived not only of the right to use the
common infrastructure, but also of the land occupied by roads. Proposals for the application to such
development of a regime similar to the common
shared property of an apartment building tenants
did not receive support from the Constitutional
Court of the Russian Federation [1]. At the same
time, the Council for the codification of civil legislation criticized the model for regulating property
relations of dacha communities proposed by a bill
on changing the law “On horticultural, gardening
and dacha non-profit associations of citizens”. The
draft law suggested using a model when the common property (roads, communications, etc.) is
owned by the association itself as a basic one. In
the opinion of the Council, such regulation of public
property of a dacha association would create difficult
problems in the situation when one of the partnership
members is expelled from the association (for example, for failure to pay contributions, etc.). As the representatives of the Council noted: “It turns out that in
order to get to the land, the owner will have to negotiate about establishing easement and somehow gain
access to communications” [1].
The issue on such property is still not completely settled, and, accordingly, there remains a
gap in the regulation of the right of access to communications and access to the land by residents of
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dacha communities, i.e. the question of the “necessary road” also remains open.
It is necessary to pay attention to the fact that
there is a vast court practice dealing with disputes
when there is interfered right of workers to access
enterprise, the right of neighbors to access the pedestrian road, the right of departure, etc.
The prohibition of the right to passage through
someone’s land to the owner’s land in the absence
of other access is a cruel rule, which refutes the
right of private property, proclaimed by the Constitution of the Russian Federation as the highest value of a person.
It seems that the design of private easement
known to our legislation does not defend the rights
of owners mentioned in this article in a proper way
since easement must be established by agreement.
In most cases, neighbors have to go to court. Therefore, the category of a private law restriction on
property rights of a neighbor in the form of granting
access to the neighboring land is interesting as a
potential legal model for settling legal relations between owners of adjacent lands (neighbors) in the
event that any of them has no actual access to their
private property (land or another real estate object).

administrative or criminal prohibition (are punishable by administrative, criminal and civil law). In
particular, they include town-planning norms and
rules, norms of forestry, water, land legislation,
norms on environmental protection, etc. As a rule,
they are not regulated by the Civil Code, but are
enshrined in separate laws. In case of regulating
relations of landowners, they are used in conjunction with private regulators.
2) Private law restrictions on property rights
are presented as restrictions on property rights in
the interest of neighbors. The following characteristic features of theirs are noted:
a) they are based on the law, but may be
amended by agreement of the parties in cases prescribed by law;
b) they are regulated by civil law (Civil Code
of Germany, Common Austrian Civil Code, Civil
Code of Switzerland);
c) they are aimed at the solution of the following tasks: protection of the neighbors’ interests in
case of violation of their rights; defense through a
negative claim; not bringing the dispute to court by
establishing norms that facilitate the resolution of
the dispute;
d) the neighbor’s right includes their right to
impact (emission) on a neighboring land. At the
same time, the basic principle here is tolerance, i. e.
“to tolerate an impact that does not exceed the limits established by law, local rules, traditions, etc.”
The limits established by law follow from public
law. Traditional limits mostly often proceed from
the norms established in the corresponding community and are subsequently confirmed in court.
In addition, neighbor law contains norms of
civil law, which include ways to settle a neighbor
dispute at the pre-trial stage. These are the rules for
settlement of disputes in case of unauthorized construction, determination of boundaries, use of the
boundary line, the necessary road, adjacent fences
and trees.
These private law provisions are aimed at protecting the private interest of a neighbor, contribute
to the restoration of their private neighbor right
without recourse to public authorities and public
law acts. These include the provisions of § 907–923
BGB on unauthorized construction works on the
neighbor’s land; on a threat of a structure’s collapse; on determining a common boundary;
on construction and maintenance of the boundary

Conclusions
The analysis of legislation, doctrine and judicial practice concerning restrictions on the right of
ownership to private property in countries with
different legal systems allows us to distinguish
two legislative models of property rights restrictions in the interest of the neighbor (European
and American).
The European model is based on the legislation of such countries as Germany, Austria, Switzerland, Finland, so they are Roman law principles
of property rights restrictions that actually underlie
it. The doctrinal treatment of restrictions was carried out with the development of doctrine in European countries, including works of pandect law,
which played a large role.
The main features of the European model are
as follows:
1) Division of the law into private and public
has a clear differentiation between public law restrictions on the ownership right and private law
ones. The first are established in acts of public law
and have the following features: imperative content; cannot be changed by agreement of the parties; emergence by force of law; have the form of
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facilities and landmarks; on the right to the “necessary road”.
3) There is a possibility of contractual settlement of a dispute, and the obligation, imposed by
the will of the parties, to tolerate the impact beyond
admissible in cases permitted by law for a fee specified in the agreement (to tolerate the impact from
the neighbor for a fee).
4) In the case a neighbor exceeds the limits of
the admissible effect, a negator lawsuit in neighbor
law is applied, as well as general provisions on compensation for harm. And one more feature of the European model is a clear delineation between restrictions on property rights and limited proprietary
rights. The latest legislation of the European legal
order, as a rule, includes usufruct, easements, servitudes, real encumbrances, pledge, preferential rights.
The American model of regulating neighbor
relations is characterized by the lack of not only a
clear differeniation between public and private regulation in the real estate law, but also of an independent branch of private law as such. The states
are given broad discretion in legal regulation, so the
restrictions vary from state to state. In this connection, it is hardly possible to speak about the existence of property rights restrictions in the neighbor’s
interests in the U.S. law similar to the institution
existing in German law.
Nevertheless, the American model knows
neighbor law, which can be described as a set of
rules of various regulations on the rights of neighbors, coming from the law on the zoning of territories, on the condominium, on the periods for
noise-making, dog’s barking, etc. Such public law
regulation has a serious impact on the responsibility for violation of public rules, which varies in
the laws of the states and entails both criminal
penalties and fines.
The rules on neighbor relations used in the
U.S. law classify neighbors’ rights as rights of a
neighbor to be protected against unreasonable
noise, to construct fences, to determine boundaries,
to use and maintain common trees.
In American law, there is a dominance of the
private interest of the owner of land and other real
estate and the protection of private property as an
absolute right from any neighbor’s actions. This
distinguishes the American model from the European concept of tolerance, when in certain cases it

requires to tolerate an impact. It can be assumed
that the neighbor’s behavior for protection against
any, even minor, actions on the part of their neighbors is the basis for the emergence of a dispute between neighbors from a psychological perspective.
Therefore, the US law implements an imperative
order of regulation with increased public responsibility for violation of the property right (illegal intrusion, etc.) to settle disputes between neighbors.
This order is accompanied by high penalties, criminal punishment, including deprivation of liberty in
some cases, and all these contribute to the cessation
of illegal activities and, accordingly, settlment of
disputes between neighbors.
It is obvious that the European model of property rights restrictions is the most acceptable for
both the law of Russia and other post-Soviet countries. This conclusion is supported by the fact that
for centuries Russian law has been based on the
division of the law into public and private, has adhered to the differentiation between the property
right and limited proprietary rights; private law has
been based on discretionary regulation. The prerevolutionary Draft Civil Code of the Russian Empire (late 19th – early 20th centuries) provided for
the introduction of property rights restrictions, including neighbor law similar to the model of legislation developed in Germany, Austria, Switzerland
and France. In addition, the protection of private
interests is among the main principles of law in the
civil law of Russia, Belarus, and Kazakhstan. The
protection of property rights, including the neighbor’s right, is provided by a negatory action, i. e.
similar to the European model.
On the other hand, some elements of the
American model of property right restrictions
could be a subject of scientific analysis and discussion for the purpose of further borrowing. For
example, the public law regulation of neighbor
relations used in American law, including numerous acts of the local level, seems to be rather
promising for us. Moreover, it should be noted
that public regulation of relations between neighbors was dominant in Soviet law in the post-Soviet
countries. However, when comparing private law
and public law regulation, it is necessary to take as
a basis the approach developed by the German legislator, in accordance with which the acts of public law have subsidiary regulation in comparison
94

Modern Models of Private Law Restrictions on the Right of Ownership to Landed Estate

with the acts of civil legislation (used to determine
whether a neighbor exceeds the limits of the admissible impact).
It seems possible to introduce the contractual
regulation of relations between owners existing in
the American model. However, the proposed model
of introducing private agreement significantly differs from the American one, which is based on the
freedom of contract and the possibility of discretionary regulation of the owner’s relations when
neighbors’ rights are established. The present article assumes the possibility of concluding a private
agreement between neighbors in order to change
property rights restrictions specified by law in the
interests of a neighbor, but on the condition that
such an agreement is only possible as part of the
establishment of easement and is based on Numerus
Clausus (i.e. rules of the closed list of grounds for
the establishment of easement and its types by the
law). It is impossible to ignore the principles of
mandatory responsibility (administrative and criminal) for illegal intrusion into the neighboring land.
At the same time, it is necessary to strengthen in
neighbor law the rules on the possibility of an
agreement between neighbors to “tolerate” the
neighbor’s actions (for example, to allow for the
necessary road) for monetary compensation or to
establish the need to tolerate the insubstantial actions of a neighbor without compensation within
the limits prescribed by law, as it is done in the European model.
Some of the ways to settle a dispute applied in
American law are also interesting to study. In particular, considering development of the mediation
institution in Russia, some elements from American
law can be used to develop neighbor mediation in
our country.
The provisions presented in this article, known
to German law as a form of the property rights restriction in the interest of the neighbor – “the right
to the necessary road”, are of both theoretical and
practical interest, and at the same time require further development. The draft Civil Code of the Russian Empire also considered the right to the necessary road as a restriction on the ownership right
(art. 61 of the draft).
The article provides arguments that justify the
need to address the category of private law restriction on the neighbor’s property rights in the
form of granting access to the neighboring land in
the event that the neighboring owner does not have
an actual access to their property.
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Introduction: the article covers the results of Russia’s small business history analysis and
the problems concerning the current status of legal regulation in the small and medium business
sector; the research was performed on the issues associated with the modern opportunities and
conditions of providing small and medium-sized enterprises (hereinafter referred to as SMEs)
with financial resources by the national credit institutions. Purpose: to build an advanced legal
and prudential contour of credit institutions, and improve the protection of SMEs as parties to a
credit contract (loan agreement). Methods: the methodological framework of the research is
based on a set of scientific cognition methods, with the following principal ones – analysis, synthesis, generalization, induction and deduction, classification, interpretation, as well as historical, comparative, statistical, sociological methods. Results: following the results of the research
performed by the authors in the context of increasing the affordability of credit resources for
SMEs, some proposals have been made for improving the whole structure of the Russian banking system, as well as the legal status of its new subject – the bank holding a basic license; besides, some proposals have been put forward for improving the conditions for granting loans to
SMEs by formal subjects of the banking system, and by microfinance organizations and credit
cooperative unions in respect of their regulation convergence with credit organizations and reduction of the possibilities for regulatory arbitration. Conclusions: the institutional system of
granting loans to SMEs is undergoing transformation, the development of the legal contour of
the microfinance and cooperative bank is required, as well as the renovation of the legal status
of non-bank depository-credit organizations.
Keywords: small and medium-sized enterprises; small business; crediting; lending; microfinancing;
bank with a universal license; bank with a basic license; microfinance organization; credit cooperative union;
terms of a credit agreement; maximum level of exposure per borrower
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Введение: в настоящей статье представлены результаты анализа истории мелкого предпринимательства России и проблемы современного состояния правового регулирования в сфере
малого и среднего бизнеса; исследованы вопросы, связанные с современными возможностями и
условиями предоставления национальными кредитными институтами денежных средств субъектам малого и среднего предпринимательства (далее – МСП). Цель: построение перспективного правового и пруденциального контура кредитных институтов и повышение защиты интересов
субъектов малого и среднего предпринимательства как стороны кредитного договора (договора
займа). Методы: совокупность ряда методов научного познания, среди которых в качестве основных можно выделить такие методы, как метод анализа, синтеза, обобщения, индукции и дедукции, классификации, интерпретации, исторический, сравнительный, компаративистский,
статистический, социологический метод. Результаты: по итогам проведенного исследования
авторами в контексте повышения доступности кредитных ресурсов для субъектов МСП внесены
предложения по совершенствованию структуры российской банковской системы в целом, а
также правового статуса ее нового субъекта – банка с базовой лицензией; внесены предложения
по совершенствованию условий предоставления заемных средств субъектам МСП формальными
субъектами банковской системы, а также микрофинансовыми организациями и кредитными кооперативами в аспекте конвергенции их регулирования с кредитными организациями и снижения
возможностей регуляторного арбитража. Выводы: институциональная система кредитования
МСП находится в состоянии трансформации, требуются разработка правового контура микрофинансового и кооперативного банка, а также обновление правового статуса небанковских
депозитно-кредитных организаций.
Ключевые слова: малое и среднее предпринимательство; кредитование; микрофинансирование;
банк с универсальной лицензией; банк с базовой лицензией; микрофинансовая организация;
кредитный кооператив; условия кредитного договора; максимальный размер риска на одного заемщика

rises significantly proportionally to the employer’s size” [22, p. 297].
Small business is the main shelter for the
youth and women’s entrepreneurship. For example,
according to the data published by economist Michael J. McManus in his work Women’s Business
Ownership: Data from the 2012 Survey of Business
Owners, out of the total number of the companies
owned by women (9,878,397) nearly all (9,877,577,
i. e. 99.9 %) are small business enterprises. More
than 8 million people are employed by them. The
companies owned by women pay salaries for the
total sum of more than 264 billion USD and bring
1.4 trillion USD in the national economy of the
USA [27, p. 2]. The National Association of Women

Introduction
Small and medium-sized enterprises are a
multi-aspect phenomenon, which is capable of
influencing all the spheres of life of the society.
In the conditions of the market economy, the situation with the small and medium business sector
is of a particular importance as this factor is a
key condition for promoting competition. Small
business plays a leading role in job creation,
which was proved as early as in 1979 by Professor Birch L. David in his sensational report The
Job Creation Process [20]. However, as empiric
researches show, jobs created by small enterprises do not last for long and quickly get vacant,
“the survival rate for the new and existing jobs
100
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Business Owners (NAWBO1, est. in 1975),
consisting of more than 10.1 million members, reported that business owned by women is the fastest
growing segment of the American economy.
In terms of the psychological health of the nation, it is the small and medium business sector that
creates and develops a segment of socially active
people who can become the “drivers” of the national economy and the strategic owners in the future.
Let us agree with the opinion of Linda McMahon,
the SBA administrator: “Owning a business is one
of the most effective ways to secure the financial
future for oneself, keeping one’s family, meeting
our commitments to our communities and stimulating the country’s economic growth” [26].
In recent years, recognizing the advantages of
small and medium-sized enterprises and the necessity to develop this sector in Russia has resulted in
developing the corresponding legal environment, in
adopting the state program documents and in creating special development institutions. However, the
measures taken did not lead to completing the tasks
set – the practice discovers significant issues in the
small and medium business sphere. For this reason,
we deem it important to propose optimal approaches to developing the most desirable forms of supporting small and medium-sized enterprises (SMEs)
– credit granting and microfinancing, based on the
analysis of the modern system of the SMEs legal
regulation and practice of its application, on researching the legal mechanisms of financing SMEs.

The following can be viewed as the lessons of
history which are meaningful for the problematics
of our research: small business has always been
playing a “supporting role” in the process of developing both the state budget policy and the credit
policy of banks, and therefore:
– the state financial support for small business
by way of subsidizing was insufficient [13, p. 287];
– banks were mainly focused on lending to
large businesses in spite of the sequential growth
of the credit institutions’ interest for small businesses by the beginning of the 20th century [12,
pp. 23–24];
– the concentration of major banks in Moscow and St. Petersburg and underdevelopment of
the banking system in the regions led to the necessity to differentiate between the forms of lending
to small businessmen: involving the early capitalist credit institutions (banking houses) and a network of non-bank credit organizations – i. e. credit cooperative unions, societies of reciprocal crediting, loan-saving partnerships, territorial funds for
small credits, the number of which was stably
growing [2, pp. 19–24; 4, p. 175; 18, p. 161].
Small and Medium-Sized Enterprises:
Legal Framework
The establishment of the modern small business legal framework started at the late 80s – early
90s of the 20th century and was associated with
fundamental changes in all the spheres of the society’s life.
Currently, the systemically important act that
defines the fundamentals of SMEs’ functioning in
Russia is Federal Law of July 24, 2007, No. 209FZ “On the Development of Small and MediumSized Enterprises in the Russian Federation” 2
(hereinafter referred to as the SME Law), adopted
with due account for the European Committee
recommendations 2003-361-EU of May 6, 2003
on defining micro entities, small and medium entities. This “surely was meaningful in view of Russia’s will to enter the WTO” – as T. M. Zvezdina
was right to say [5, p. 48].
However, although the SME Law developers
took into account more than15 years of Russia’s

Small and Medium-Sized Enterprises:
Lessons of History
Striving for the entrepreneurial initiative is
natural for a human, but the culture and the ethics
of entrepreneurship, the system of its values and
priorities, are formed in the society for dozens of
years and even centuries.
An excursus to the history of small business in
the pre-revolutionary Russia allows for a conclusion which is also true nowadays: since small business has never acted as the basis of Russia’s economy, it can develop itself either supported by the
state or at least favorably treated by it. Another approach, which is prevalent in practice, was described by P. A. Stolypin: “Let everyone get himself established in his own way, this is the only way
we can really help the population” [16, p. 103].
1

2

Federal Law No. 209-FZ “On Small and Medium Enterprises
Development in the Russian Federation” of July 24, 2007. Collection of Legislative Acts of the Russian Federation. 2007.
Issue 31. Art. 4006.

Available at: https://www.nawbo.org/ (accessed 16.12.2017).
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experience of regulating the corresponding public
relations, as well as the European Union practice of
regulation, the SME Law did not become a citadel
of the legal stability in the sphere: during a period
of a little over 10 years, eighteen legislative acts
introduced changes and amendments into it. Neither
avoided the fickle fortune the fundamental norms of
the analyzed act (those defining the criteria for the
classification of a business entity as the one referring to small or medium businesses).
For example, Federal Law of June 8, 2015,
No. 146-FZ1 increased the ownership ceiling for
foreign legal persons and (or) non-SME legal persons from 25 % to 49 %. This change resulted in
significant increase (practically two times increase)
in the potential of the foreign and large business
capital raising. With this, the SME Law enshrined a
big list of “innovative characteristics” of business
entities’ activities that allowed them to get the status of a small or medium-sized business entity with
no account for the share of foreign and large business capital at all.
Federal Law of December 29, 2015, No. 408FZ2 changed the nature of the financial criterion for
qualifying a business entity as a small or mediumsized enterprise. The category of “earnings”, used
earlier to characterize the financial result of a SME’s
activities, was replaced with the “revenue” category.
As for the quantitative component of the financial indicator for qualifying a business entity as
a SME, the maximum revenue obtained from the
business activities of the preceding year (with VAT
excluded) is now determined for each category of
SMEs by Regulation of the RF Government of
April 4, 2016, No. 2653. Before August 1, 2016, the
maximum revenues from sales of goods (works,
services) were determined for each category of
SMEs by Regulation of the RF Government of July
13, 2015, No. 7024, which increased the indicators

twice as compared to those earlier established by
Regulation of the RF Government of February 9,
2013, No. 1015.
It seems that such cardinal conceptual and legal perturbation should have led to a significant
growth in the number of SMEs. However, this did
not happen – although positive, the quantitative
dynamics (see Table 1) is small-scale and does not
demonstrate spikes.
Table 1
Dynamics of the number of SMEs
Category of
SMEs
Total
Number
of SMEs
SMEs –
Legal
Persons
SMEs –
Individual
Proprietors

as of
December 31,
20106

Period
as of
December 31,
20157

as of
December 31,
20178

4,596,927

5,033,569

5,992,385

1,669,439

2,241,650

2,784,005

2,927,488

2,791919

3,208,380

With this, one needs to keep in mind that in the
conditions when the “nominal” of some of the
SMEs’ characteristics doubles, the validity of the
simple statistic comparison results is quite low.
It is also notable that the official statistics does
not demonstrate positive changes in other important
indicators of the SME sphere. For example, a negative dynamics was discovered in the number of
people employed by SMEs. Compared to the year
of 20109 (19,082,100 people), the number of filled
jobs at SMEs in 201510 (18,439,721 people)
reduced by 3.37 % and fell to 24 of the total
number of the employed in the Russian Federation
in 2015 (judging from the work force total number

1

Federal Law No. 146-FZ “On Amendments to Chapter 23 of
Part Two of the Tax Code of the Russian Federation” of
June 8, 2015. Collection of Legislative Acts of the Russian
Federation. 2015. Issue 24. Art. 3373.
2
Federal Law No. 146-FZ “On Amendments to Certain Legislative Acts of the Russian Federation” of December 29, 2015.
Collection of Legislative Acts of the Russian Federation. 2016.
Issue 1. Part 1. Art. 28.
3
Decision of the Government of the Russian Federation
No. 265 “On Limit Values of the Income for Each Category of
Small and Medium-Sized Businesses Received from the Entrepreneurial Activity” of April 4, 2016. Collection of Legislative
Acts of the Russian Federation. 2016. Issue 15. Art. 2097.
4
Decision of the Government of the Russian Federation
No. 702 “On the Limit Values of the Proceeds from the Sale of
Goods (Works, Services) for Each Category of Small and Medium-Sized Enterprises” of July 13, 2015 (no longer valid).
Collection of Legislative Acts of the Russian Federation. 2015.
Issue 29. Part 2. Art. 4500.

5

Decision of the Government of the Russian Federation
No. 101 “On the Limit Values of the Proceeds from the Sale of
Goods (Works, Services) for Each Category of Small and Medium-Sized Enterprises” of February 9, 2013 (no longer valid).
Collection of Legislative Acts of the Russian Federation. 2013.
Issue 7. Art. 646.
6
Available at: http://www.gks.ru/free_doc/new_site/business/
prom/small_business/tom1.html (accessed 15.12.2017).
7
Available at: http://www.gks.ru/free_doc/new_site/business/
prom/small_business/itog2015/itog-spn2015.html
(accessed
15.12.2017).
8
Available at: https://ofd.nalog.ru/statistics.html (accessed
15.12.2017).
9
Available at: http://www.gks.ru/free_doc/new_site/business/
prom/small_business/tom1.html (accessed 15.12.2017).
10
Available at: http://www.gks.ru/free_doc/new_site/business/
prom/small_business/itog2015/3-ip.htm (accessed 15.12.2017).
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able to the RF Pension Fund starting from January
1, 2013 [1, p. 118].
The amendment of the RF Tax Code3 with a
norm that obliges fiscal agents to submit a quarterly report on the personal income tax (Item 2 of
Article 230) does not contribute to the growth of
the number of SMEs. Same goes for the regulation
of the requirements for micro companies as employers with new Chapter 48.1 of the RF Labor
Code4, and others.
With this, a number of the legislation changes
introduced in 2014-2016 were aimed at improving
the regime of SMEs’ activity. We are talking about
the “tax holiday”5 and the “supervisory holiday”6,
the prolongation of the “small scale privatization”
period7, reinforcement of control for observing the
requirement to involve small business in procurement of goods, performing works, rendering services for the state and municipal needs 8, and others.
And finally, one should also mention the creation of special institution “Federal Corporation for
Small and Medium Enterprises Development” JSC
(SME Corporation)9, which turned to be a system
integrator of the supportive measures for small and
medium businesses. The comparative research on
state institutions for providing support for small and
medium businesses in Russia and abroad allows for
a conclusion that the purposes of creation and functions of the SME Corporation are very much alike
(similar) with the mission of the US Small Business

in the Russian Federation in 2015 – 76.6 mln people1). According to the Interregional Inspectorate of
the Federal Tax Service of Russia2, as of December
10, 2017, the number of SMEs’ employees was
16,033,816 people – i. e. reduced by 13.1 % as
compared to the summary data of 2015.
The given statistical data once again demonstrates the availability of unused resources of Russia’s small business. With this, the experience of
other countries shows other results.
In the whole world, small businesses constitute overwhelming majority of economic entities.
According to the report “SME Competitiveness
Outlook 2015: Connect, Compete and Change for
Inclusive Growth Geneva” by International Trade
Centre (Geneva, ITC) [23], small business entities
make up more than 95 % of the total number of
companies, and account for approximately 50 %
of the GDP; they use 60–70 % of the global work
force.
As Peter J. Cazamias, associate administrator
of the International Trade Administration noted,
“To evaluate the potential, it is important to understand that small business is really large. In the
USA, 53 % of the employees are involved with the
small business. Since 1992, these companies have
created the three-fourths of the jobs” [21].
Thus, at this phase a sad conclusion can be announced: in Russia, there was no expected “multiplicative effect” resulting from changes in the conceptual framework. The reason for failure to reach
the strategic purpose of the SME significant development appears to be in the incoherent Russian policy of the recent years, among other reasons.

3

Federal Law No. 117-FZ “Tax Code of the Russian Federation”. Part 2 of August 5, 2000. Collection of Legislative Acts
of the Russian Federation. 2000. Issue 32. Art. 3340.
4
Federal Law No. 197-FZ “Labor Code of the Russian Federation” of December 30, 2001. Collection of Legislative Acts of
the Russian Federation. 2002. Issue 1. Part 1. Art. 3.
5
Item 4 of Article 346.20 and Item 3 of Article 346.50 of the
Tax Code of the Russian Federation, in force since January 1,
2015 to January 1, 2021.
6
Federal Law No. 294-FZ “On Protection of the Rights of Legal
Entities and Individual Entrepreneurs When Implementing the
State Control (Supervision) and Municipal Control” of December 26, 2008 (Article 26.1). Collection of Legislative Acts of the
Russian Federation. 2008. Issue 52. Part 1. Art. 6249.
7
Federal Law No. 159-FZ “On the Peculiarities of Alienation
of Real Estate Property in the State Ownership of the Subjects
of Russian Federation or in Municipal Ownership and Leased
by Small and Medium-Sized Business Entities and on Amending Certain Legislative Acts of the Russian Federation” of July
22, 2008 (Part 3 of Article 10). Collection of Legislative Acts of
the Russian Federation. 2008. Issue 30. Part 1. Art. 3615.
8
Federal Law No. 44-FZ “On the Contract System in the
Sphere of Procurement of Goods, Works, Services for the State
and Municipal Needs” of April 5, 2013. (Article 30). Collection
of Legislative Acts of the Russian Federation. 2013. Issue 4,
Art. 1652.
9
Decree of the Russian Federation President No. 287 “On
Measures on the Further Development of Small and Medium
Businesses” of June 5, 2015. Collection of Legislative Acts of
the Russian Federation. 2015. Issue 23. Art. 3306.

Legal Policy in the Small
and Medium Business Sphere
It is known that besides the SME Law, a
number of other legal acts regulate the activities of
small and medium business entities. These legal
acts are not always well-coordinated against each
other and against their basic law [14, pp. 191–192,
196–208]. The changes introduced into the latter
often lead to the undesirable social and economic
effect. For example, auditor of the RF Audit
Chamber S. A. Agaptsov finds correlation between reducing the army of businessmen by 6.3 %
in 2010–2016 and increasing the pension tax pay-

1

Social and Economic Situation in Russia in 2016 (updated results). Moscow, Federal State Statistics Service Publ., 2016.
P. 211. Available at: http://www.gks.ru/free_doc/doc_2016/
social/Utoch-osn-12-2016.pdf (accessed 15.12.2017). (In Russ.)
2
Available at: https://ofd.nalog.ru/statistics.html (accessed
15.12.2017).
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Administration – SBA,1 established in 1953 simultaneously with adopting the Small Business Act of
July 30, 1953 by the USA Congress. For example,
the main duty of the SBA is to help small business,
to support it at government level, to develop the
free market economy in every possible way. One of
the purposes of the SME Corporation is also
providing support for SMEs and organizations that
make up the infrastructure for supporting SMEs.
With this, the legal status of the mentioned institutions is different. The SME Corporation is a
joint stock company which is, in our opinion, a legal person of public law, having a dual legal nature.
The SBA is a federal agency of the US Government. The head of the SBA is appointed by the
President and approved by the Senate.
Generally, a conclusion can be made that
Russia’s legislation establishes a special legal regime for SMEs, characterized by a complex of the
law-established features of regulating the activities
of small and medium business entities. It is important that the control tools of the state could
help to achieve the definite aims of the state policy
in the sphere of the small and medium business
development (Article 6 of the SME Law), to create
“the conditions for the effective functioning of the
market economy, solving social tasks of the society” [6, p. 10].
As a side note, within the framework of the
mentioned legal regime we discovered the differentiation between the legal regime of the small business activities and correspondingly, the legal regime of the medium business activities. The differences, being in the disfavor of medium businesses,
lead to business entities’ initiating the change of
their category, and consequently – to reduction in
the number of medium business entities (by 23.9 %
in 20102-20153) and growth in the number of micro
enterprises (by 9.4 % in the mentioned period).
As the auditor of the RF Audit Chamber was
right to conclude, “one of the reasons for the
growth of the number of micro enterprises is the
liquidation of medium business entities, including
by way of splitting the business in order to acquire

the status of micro organizations. Changing the category of a SME results in preferences in taxation
and getting the support from the state” [1, p. 115].
However, the opinion of foreign researchers is that
medium business companies have a higher labor
productivity than small business ones [24, p. 212].
As an intermediate conclusion of the research, let us give the following opinion: when
defining the vector of the state policy in the sphere
of small and medium business, a special attention
should be given to providing stability of the business conditions, which would allow SMEs to develop and implement their business policy in the
most efficient way.
Freelancers – a New Category
for Small and Medium Business?
Permanent changing of the legislation, often
with an unfavorable effect for small business, has
other negative consequences for public interests,
i.e. the growth of the shadow economy. In determining the number of freelancers, the information
varies – the sources mention 16 mln people (Ministry of Labor), 25 mln (Federal Service of State Statistics), 40 mln (experts)4. Having analyzed the statistic report data of 2016, the auditors of the RF
Audit Chamber determined the number of the employable population involved with the shadow
economy (20.5 mln people) and made a conclusion
that “individual proprietors who have officially
gone out of business, or employees who have left
the hired labor sphere, continue to work in the informal sector of economy” [1, p. 121], the majority
of them being self-employed (freelancing).
At present, legalization of freelancers is performed by way of their registration in the taxation
bodies in accordance with the procedure established
by Item 7.3 of Article 83 of the RF Tax Code5.
With this, according to Item 70 of Article 217 of
the RF Tax Code, the mentioned individuals, not
registered as individual proprietors, receiving payments and other remuneration from private persons,
rendering services for personal, housekeeping and
(or) other similar needs, not engaging hired manpower are covered by the so-called “tax holidays”.

1

Available at: https://www.sba.gov/ (accessed 15.12.2017).
Available at: http://www.gks.ru/free_doc/new_site/business/
prom/small_business/tom1.html (accessed 15.12.2017).
3
Available at: http://www.gks.ru/free_doc/new_site/business/
prom/small_business/itog2015/itog-spn2015.html (accessed
15.12.2017).
2

4

Available at: https://rg.ru/2017/05/15/samozaniatym-rossiianamdlia-legalizacii-predlozhili-brat-patenty (accessed 15.12.2017).
5
Federal Law No. 146-FZ “Tax Code of the Russian Federation”. Part One of July 31, 1998. Collection of Legislative Acts
of the Russian Federation. 1998. Issue 31. Art. 3824.
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It is critically important that Federal Law of
July 26, 2017 No. 199-FZ1 amended Articles 2 and
23 of the RF Civil Code2 with changes aimed at
legitimization of business activities of freelancers.
We have conducted a sociological research
with 300 respondents – students and postgraduates
of different scientific specialties, institutions,
courses and modes of study at the Kutafin Moscow
State Law University (MSAL) [7, pp. 7–8]. Although the respondents put faith in the legislator’s
idea (63.7 % of the interviewees stated that the “tax
holidays” introduced by the RF Tax Code would
help to get freelancers “out of the shadow”), only a
small proportion of them sees the state’s motivation
in providing the legalized individuals with the governmental support (17 %) and developing a legal
regime for securing and protecting their rights
(38.3 %). The majority of the respondents believed
that the prevailing interests of the state were fiscal
(71.3 %) and supervisory (55 %).
It must be said that the official statistics is also not optimistic. According to the Federal Tax
Service of Russia 3, as of December 1, 2017 the
number of freelancers who had legalized their activities on rendering services to natural persons
was 813. As the experts comment 4 on the statistical data, the idea with the legitimization of freelancers can be considered failed. The proposed tax
benefits could not persuade people to come out of
the shadow.
It goes without saying that the legal regime of
self-employment is undergoing the phase of formation. For example, many questions arise concerning the activities beyond those included into
the lapidary list of admissible activities for freelancers on a) attendance and care for children, unhealthy persons, persons aged above 80, and other
people who need constant nursing care in accordance with the decision of the medical organization,

b) giving private lessons, c) cleaning residential
premises, housekeeping. However, let us ask another question: can legitimized freelancers claim
for getting a status of a small business entity with
the corresponding coverage by the state support
measures? In our opinion, judging from the scale
and the character of their activities, freelancers
could have joined the ranks of micro companies or
apply for a separate category of small business
entities.
Business Intentions and Financial Support
for Small and Medium-Sized Enterprises
Acknowledging freelancers as a new category
of small business entities, with their consequent
coverage by the state support and protection, could
increase the number of the Russians willing to
start their own business. In terms of this index,
Russia lags far behind both the developed and developing countries. In particular, only 4.7 % of the
employable citizens in Russia are first-time entrepreneurs against 13.8 % in the USA, 17.2 % in
Brazil, 15.5 % in China, 7 % in RSA, 6.6 % in
India 5.
The business intention level index in Russia,
as the GEM6 project data has it, is one of the lowest
– in 2016, Russia was the last in the list. In 2016,
more than a half of the respondents having business
intentions in Russia were already functioning entrepreneurs willing to start one more business. Only
2.1 % of the Russians having no activities as entrepreneurs were considering an option to start a new
business.
The evaluation of the business creation opportunities level placed Russia to the 64th position
among 65 countries that participated in the GEM
project, with Greece being the last7.

5

RF Government Degree No. 1083-r “Strategy of the Small
and Medium Businesses Development in the Russian Federation for the Period up to 2030” of June 2, 2016. Collection of
Legislative Acts of the Russian Federation. 2016. Issue 24.
Art. 3546.
6
Global Entrepreneurship Monitor, GEM, is a project of the
world’s leading business schools on arranging the business
development surveys in the countries and information exchange on the status of the entrepreneurial activity. Available
at: http://www.gemconsortium.org/ (accessed 15.12.2017).
7
National Report “Global Entrepreneurship Monitor” (GEM)
for Russia 2016/2017. Available at: http://gsom.spbu.ru/gsom/
centers/eship/projects/gem/ (accessed 15.12.2017).

1

Federal Law No. 199-FZ “On Amendments to Articles 2 and
23 of Part 1 of the Civil Code of the Russian Federation” of
July 26, 2017. Collection of Legislative Acts of the Russian
Federation. 2017. Issue 31. Part 1. Art. 4748.
2
Federal Law No. 51-FZ “Civil Code of the Russian Federation” of November 30, 1994. Part One. Collection of Legislative Acts of the Russian Federation. 1994. Issue 32. Art. 3301.
3
Available at: https://www.nalog.ru/rn77/related_activities/
statistics_and_analytics/selfemployed/ (accessed 19.10.2017).
4
Available at: http://gorodskoyportal.ru/news/russia/38253089/
(accessed 19.10.2017).
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It goes without saying that the implementation of the idea to independently arrange business
activities is a purely individual decision, however
we are sure that taking of this decision is influenced by a number of economic, historical, social
and cultural factors, which in total can be defined
as the “business climate”. In general, it is obvious
that business activities are influenced by the outside environment factors, including such major
ones as comfortable legislation, state support programs, availability of the financial resources, administrative barriers for entering the market, accessibility of the infrastructure.
Traditionally, the incoherent policy and lack of
financial resources are given as the factors that
negatively influence the business activity development in Russia. For example, having evaluated the
availability of financing, the GEM experts think
that Russian businessmen suffer a shortage in their
own capital, it is difficult for them to get access to
the venture capital, state subsidies and credits for
business development1.
To discover the positions of the future lawyers
concerning their intentions to start their own business, evident stimuli and risks, we arranged a questionnaire survey among students and postgraduates
of the Kutafin Moscow State Law University
(MSAL) [8, pp. 13–17].
The analysis of the sociological survey results
showed that the students do not consider small
business attractive for their future professional activities (the results of the survey brought it to the
fifth position with 15.6 %). Medium business
(25.7 %) came in a good third, yielding the championship to the state-run sector of economy and
large business, and leaving behind public service
and law enforcement authorities.
The research showed a low proportion of the
students willing to start their own business right
after the completion of the course (4.8 %). The
number of such students is even smaller than the
number of interviewees who already have their own
business (5.5 %). As the principal reason for considering entrepreneurship difficult was named the
absence of startup capital (52.7 %). The following
negative factors have similar meaning for the students: business activity conditions objectively exist-

ing in the country (40.9 %), lack of knowledge, experience and business ideas (39.9 %), unwillingness
to take risks (35.7 %).
Lack of financial resources of their own and
the unclear economic situation in the country are
correspondingly considered by 52 % and 32 % of
small business entities (with no account for micro
companies) and by the “interpreters” of the official
statistics2 to be the factors that limit investment activities.
The given figures allow us to define the financial support for first-time entrepreneurs and those
already running business as the main vector of the
state policy expected by this professional community for the sphere.
Let us note that the Strategy of the Small and
Medium Enterprises Development in the Russian
Federation for the period up to 2030 views the provision of the finance resource availability for small
and medium-sized businesses as one of the tools for
the fulfillment of its mission.
Making financial support available is also recorded among the principal tasks in State Program of
the Russian Federation “Economic Development
and Innovative Economy”3. Similar tasks are also
fixed in different federal and regional4 programs for
the small and medium business support. Our opinion is that the target indicators can transform into
actual results only through well-arranged functioning of their implementation mechanisms (including
the legal ones).
Business is also waiting for the effective decisions of the state. The results of the total monitoring of SMEs’ activities (see Table 25) show that the
financial support is most requested.

2

Maloe i srednee predprinematel’stvo v Rossii. 2015: statisticheskiy sbornik [Small and Medium Businesses in Russia.
2015: Statistical Digest]. Moscow, Federal State Statistics Service Publ., 2015. P. 39.
3
Decree of the RF Government No. 316 “On approval of the
state program of the Russian Federation “Economic Development and Innovative Economy” of April 15, 2014 (as amended
on March 31, 2017). Collection of Legislative Acts of the Russian Federation. 2014. Issue 18. Part 2. Art. 2162.
4
The Federal Portal for SMBs posted information about 198
state programs (sub-programs) being implemented in the RF
constituent territories for supporting small and medium businesses. Available at: http://smb.gov.ru/measuresupport/programs/srf/ (accessed 25.11.2017).
5
Results of the Total Monitoring of the Small and Medium
Businesses’ Activities in 2015. Available at: http://www.gks.ru
(accessed 15.10.2017)
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Available at: http://gsom.spbu.ru/gsom/centers/eship/projects/
gem/ (accessed 15.12.2017).
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Table 2

77 % of the small companies applied for a loan
minimum once in their activity period [18, p. 21].
In Russia, the availability of financial resources is
one of the major problems for SMEs, and it has
been so for a long time. As the statistics show, the
dominating source of borrowed capital for the domestic small and medium business companies is a
bank credit, but only 16.9 % of the entities are involved with it (world’s average level is 23 %).
A demand for additional financing is high, but unavailability of the financial services makes businessmen consider alternative channels – borrowing
from microfinance organizations – 9 %, getting
consumer credits – 8 %, factoring – 1 %1.
Let us consider in detail the major sources of
borrowed funds for SMEs (see Table 3).

Number of Small Business Entities
and Individual Proprietors (IP) Getting the State
Support as Part of the State (Municipal) Program
(by Types of Support)
Indexes
Number of companies,
IP engaged in business
Of which get support
Financial support
Information support
Consultancy support
Property support
Support in training and
re-training, skill improvement
training for the personnel
Number of companies informed about the implementation
of the SMEs state support programs

Small Business
Entities

IP

1 449 669

2 082 545

28 986
24 531
3 474
2 961
908

65 561
51 825
11 903
12 281
1 057

1 121

1 620

456 096

602 482

Fundamental Principles and Features
of Bank Crediting
The fundamental principles rest on three
norms:
– “Under the credit agreement, the bank or any
other credit organization (creditor) shall undertake
to grant monetary means (credit) to a borrower in
the amount and on the terms established in the
agreement, while the borrower shall undertake to
return the received sum of money and pay interest
on it (Item 1 of Article 819 of the RF CC)”;
– A bank is a credit institution that enjoys the
exclusive right to conduct all of the following banking operations: to take household and corporate
funds on deposit, place these funds on its own behalf and for its own account on a repayable and
chargeable basis for a specific term... (par. 1 of Article 1 of Law “On Banks and Banking Activities”2,
hereinafter – Bank Law).
– The bank may use the monetary means
placed on the account, while guaranteeing the client’s right to make use of these means (Item 2 of
Article 845 of the RF CC).
Based on the given quotation, one can make a
conclusion that bank crediting is a bank operation
of a credit organization, which involves placing
the clients’ funds in rubles or foreign currency on its
own accounts and on its own behalf on a repayable

With this, the RF Audit Chamber [1, p. 141]
performed the analysis of the receivers (SMEs) of
the federal budget financial support in some of the
RF constituent territories and discovered the facts
of granting the support to one and the same entities,
which can be the evidence of corruption.
In 2016, 133 agreements were concluded between Russia’s Ministry of Economic Development and the supreme executive governmental
authorities of 85 constituent entities (federal subjects) of the Russian Federation, to provide the
constituent entities with the federal budget subsidies aimed at supporting SME. With this, as of
January 1, 2017, the accounts receivable from the
RF territories for subsidies supporting SME were
0.3 billion rubles. As the RF territorial executive
bodies report, only 11.1 thousand of SMEs received support from regional budgets in 2016 (we
assume this to be less than 0.2 % of their total
number), and in general, about 1 % of the total
number of SMEs got the state financial support by
way of subsidizing in 2016 [1, p. 141].
The apparent deficit of the state subsidizing
can be compensated by crediting and microfinancing small and medium-sized businesses. With this,
the modern phase is characterized by new opportunities and conditions of providing SMEs entities
with funds by credit institutions.

1

Small and Medium Businesses do not Seek for External
Financing. Available at: https://www.rmcenter.ru/about/news/
5188/ (accessed 17.12.2017).
2
Federal Law No. 395-1 of December 2, 1990. Collection of
Legislative Acts of the Russian Federation. 1996. Issue 6.
Art. 492.
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The most important source of SMEs’ resources
formation is crediting. For example, in the USA,
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and chargeable basis and for a specific term, in accordance with the credit contract concluded between the credit organization and the borrower.
Additionally, from June 1, 2018, the Russian
legislator 1 will emphasize the bank credit availability at a fee by stating in Item 1 of Article 819 of the
Civil Code that the borrower shall not only undertake to return the received sum of money and pay
interest on it, but also to pay other amounts prescribed by the contract, including those associated
with the credit arrangement.
According to some of the prominent scientists, for example Professor M. I. Braginsky and
Professor V. V. Vitryansky, the specific feature of
the credit contract differentiating it as a separate
kind of a contract, is the circumstance that it covers the deal of managing the placed monetary
means [3, p. 179]. M. I. Braginsky’s student, Professor L. G. Efimova, who is equally well-known,
writes that the right to use the placed funds as
loans is the monopoly privilege of the banks
[9, pp. 300–301].
Evaluating the mentioned position, we think
that it needs some correction with the account for
the current legislation norms. As appears from the
above, banks have the right to place on their own
behalf and for their own account not just external
monetary means but those placed to deposits and
bank accounts. This is the right that banks can exclusively enjoy.
The rest of economic entities arrange their activities mostly employing their own funds, which
can also be used as loans. With this, individual finance organizations have opportunities to use the
placed external monetary means for granting credits. For example, the major sources of credits granted by a credit cooperative union are the fixed and
other contributions of its members (shareholders),
and external placed funds, i. e. monetary means
received by the credit cooperative union from its
members (shareholders), on the basis of loan
agreements and other agreements provided for by
law “On Credit Cooperation”2 (hereinafter –

the Credit Cooperation Law), and other monetary
means received by the credit cooperative union
from legal persons who are not its members (shareholders), on the basis of a loan or credit agreement
(Item 21 of Article 3, Part 1 of Article 4, Article 25). Item 4 of Part 1 of Article 9 of Law “On
Microfinancing Activities and Microfinance Organizations”3 (hereinafter – Microfinance Activity
Law) gives microfinance organizations the right to
obtain monetary means by way of loans and (or)
credits, voluntary charitable contributions and donations, and also other forms which are not prohibited by federal laws, with due account for limitations of Item 1 of Article 12 of this Law. Micro financial and microcredit organizations have different potential for obtaining monetary means from
private persons, but the tendency is that the potential is gradually extending. There are no restrictions
for microfinance organizations on managing the
obtained funds. That is why microfinance organizations are entitled to carry out microfinance activities using monetary means obtained from legal and
private persons and IP (with due account for the
restrictions implied).
Thus, it is reasonable to assume that for
crediting, banks are entitled to use external
monetary means placed on deposit and bank accounts, while credit cooperative unions and microfinance organizations are entitled to give
money (obtained through other lawful means)
under loan agreements. Other legal persons cannot use obtained monetary means for granting
credits, as this activity requires mandatory licensing or including into the register of microfinance
organizations or credit cooperative unions. For
example, one of the court decisions of 2015 runs
that a company that systematically conducted entrepreneurial activities on granting loans being
not included into the register of microfinance
organizations was declared as having violated
Part 1 of Article 14 of Federal Law of July 26,
2006, No. 135-FZ “On Protection of Competition”4.

1

Federal Law No. 212-FZ “On Amendments to Parts 1 and 2
of the Civil Code of the Russian Federation and Individual
Legislative Acts of the Russian Federation” of July 26, 2017.
Collection of Legislative Acts of the Russian Federation. 2017.
Issue 31. Art. 4761.
2
Federal Law No. 190-FZ of July 18, 2009. Collection of Legislative Acts of the Russian Federation. 2009. Issue 29.
Art. 3627.

3

Federal Law No. 151-FZ of July 2, 2010. Collection of Legislative Acts of the Russian Federation. 2010. Issue 27. Art. 3435.
4
Decision of the Arbitration Court of the Ural Federal District
No. F09-6397/14 “On the Case No. А50-5904/2014” of February 9, 2015. Access from the legal reference system “ConsultantPlus”.
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Table 3
Credit Institutions: Specific Characteristics of the Status and Conditions of Granting Monetary Loans to SMEs
Regulation
Aspects
1. Bank System Unit
2. Legal Personality
Establishment

Bank with
a Universal License

Bank with a Basic
License

Yes
Obtaining a license
from the Bank of
Russia
1 billion rubles

Yes
Obtaining a license
from the Bank of
Russia
300 million rubles

4. Possibility for a
simplified transformation

Yes, can be transformed into a bank
with a basic license,
non-bank credit organization, MFC

5. Right to employ
funds of natural
persons

Are entitled to do so,
provided that the
license involves the
right to take funds
from natural persons
for deposit

Yes, can be transformed into a bank
with a universal license, non-bank
credit organization,
MFC
Are entitled to do so,
provided that the
license involves the
right to take funds
from natural persons
for deposit

3. Minimum size of
the institution’s own
capital/ share fund

Non-Bank
Credit-Depository
Organization
Yes
Obtaining a license
from the Bank of
Russia
90 million rubles

Microfinance
Company (MFC)

Microcredit
Company (MCC)

Credit Cooperative
Union (CCU)

Tier-Two Credit
Cooperative Union
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No
Inclusion into the
MFO Register

No
Inclusion into the
MFO Register

No
Inclusion into the
CCU Register

No
No

70 million rubles

Not prescribed

Not prescribed

Yes, can be transformed into a bank
with a universal license holder banks,
MFC

Yes, can be transformed into a nonbank credit organization, a bank with a
basic license

No transformation
involved

No transformation
involved

– 10 million rubles
after 1 month from
the date of creation;
– 50 million rubles
after one year from
the date of creation.
No transformation
involved

Are not entitled
to do so

Are entitled to do so,
provided that the
natural persons:
– are the MFC
founders;
– make a contribution of 1.5 million
rubles and more;
– purchase the MFO
bonds (with account
for the limits applied)

Are entitled to do so,
provided that the
natural persons are
the MCC founders

Are entitled to employ monetary funds
of the members
(sharers) of the credit
cooperative union

Are entitled to employ monetary funds
of the members (sharers) of the credit
cooperative union

Table 3 (continuation)
Regulation
Aspects

Bank with a Basic
License

6. Credit Risk
Restrictions

The maximum level
of exposure per borrower or a group of
related borrowers
(N6) is set to 25 %
of the bank’s own
capital

The maximum level
of exposure per borrower or a group of
related borrowers
(N6) is set to 20 %
of the bank’s own
capital (*according
to the draft Instruction of the Bank of
Russia)

7. Right to unilateral
changing the terms
of the credit agreement/ loan agreement with a SME

In cases prescribed
by the law or the
agreement, is entitled
to unilaterally change
loan rates and (or) the
procedure for determining them, deposit
rates, fees and the
effective periods of
these agreements

In cases prescribed
by the law or the
agreement, is entitled
to unilaterally change
loan rates and (or) the
procedure for determining them, deposit
rates, fees and the
effective periods of
these agreements

Non-Bank
Credit-Depository
Organization
The maximum level
of exposure per borrower or a group of
related borrowers
(N6) is set to 25 %
of the NDСO’s own
capital

Microfinance
Company (MFC)

Microcredit
Company (MCC)

Credit Cooperative
Union (CCU)

Tier-Two Credit
Cooperative Union

The maximum size
of the obligations of
legal persons and
individual proprietors shall not exceed
3 million rubles.
The maximum level
of exposure per borrower or a group of
related borrowers is
set to 25 % of the
MFC’s own capital
(it is set provided the
MFC employs monetary means of natural
persons)

The maximum
size of the obligations of legal persons or individual
proprietors shall
not exceed 3 million rubles

The maximum admissible value of the
MLA financial allowance for the tiertwo credit cooperative unions is set to:
– 10 % (20 % – for
the tier-two credit
cooperative union
which has been functioning for less than
two years since the
date of its creation;
– 50 % – for the tiertwo credit cooperative union which has
been functioning for
less than 180 days
since the date of its
creation

Is not entitled to
unilaterally change
loan rates and (or)
the procedure for
determining them,
deposit rates, fees
and the effective
periods of these
agreements

Is not entitled to
unilaterally
change loan rates
and (or) the procedure for determining them, deposit rates, fees
and the effective
periods of these
agreements

The maximum admissible value of the MLA
financial allowance
for the CCU is equivalent to:
– 7 % – for the cooperative unions with
the number of members
(sharers) exceeding
3000;
– 10 % – for the cooperative unions having
more than 200 but less
than 3000 members
(sharers);
– 20 % – for the cooperative unions with
the number of members (sharers) not exceeding 200;
– 50 % – for the cooperative unions that have
been functioning for
less than 180 days and
have less than 100
members (sharers)
In cases prescribed by
the agreement, is entitled to unilaterally
change loan rates and
(or) the procedure for
determining them, deposit rates, fees and the
effective periods of
these agreements
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Bank with
a Universal License

In cases prescribed
by the law or the
agreement, is entitled
to unilaterally change
loan rates and (or) the
procedure for determining them, deposit
rates, fees and the
effective periods of
these agreements

In cases prescribed
by the agreement, is
entitled to unilaterally change loan rates
and (or) the procedure for determining
them, deposit rates,
fees and the effective
periods of these
agreements

Table 3 (ending)
Bank with
a Universal License

Bank with a Basic
License

8. Right to impose
fines on a SME
for early repayment
of credit / loan

Is entitled to do so if
it is provided for by
the credit contract
terms

Is entitled to do so if
it is provided for by
the credit contract
terms

Non-Bank
Credit-Depository
Organization
Is entitled to do so if
it is provided for by
the credit contract
terms

9. Additional obligations or special prohibitions

Shall take all applicable actions to recover debts

Shall take all applicable actions to recover debts

Shall take all applicable actions to recover debts

Regulation
Aspects
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Microfinance
Company (MFC)

Microcredit
Company (MCC)

Credit Cooperative
Union (CCU)

Tier-Two Credit
Cooperative Union

Is not entitled to
impose fines on an
individual proprietor
for early repayment
of the microloan,
provided the latter
notified the MFC
about that at least
10 calendar days
before making payment
Are not entitled to
grant microloans in
foreign currency

Is not entitled to
impose fines on an
individual proprietor
for early repayment
of the microloan,
provided the latter
notified the MC
about that at least
10 calendar days
before making payment
Are not entitled to
grant microloans in
foreign currency

Shall provide for an
opportunity of early
payment with no
fines imposed on
SMEs that were
granted a loan at
interest

Shall provide for an
opportunity of early
payment with no
fines imposed on
SMEs that were
granted a loan at
interest

Are not entitled to
grant loans to people
who are not members of the credit
cooperative union

Are not entitled to
grant loans to people
who are not members of the credit
cooperative union
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regions, and this in turn prevents from solving the
tasks of increasing the affordability of bank crediting to SMEs.
It is a known fact that the state banks are now
the leaders at the bank services market. Five out of
10 largest banks (Sberbank, VTB, Gasprombank,
Rosselhozbank, VTB 24) are either state banks or
quasi-state banks. The whole market (98 %) is
shared by 200 largest banks.
The pursued policy of the banking system
“governmentalization” led to a situation when at the
end of 2015, as reported by experts, the state owned
(directly or indirectly) 60 % of all the banking system assets; 16 % of assets were owned by 10 largest private universal banks; 13 % – by banks with
foreign ownership, and the rest 11 % belonged to
specialized and small banks3.
However, large state banks cannot establish
an effective system of crediting with the maximum
attention given to minor borrowers. Small and
medium banks better cope with this task, as their
business is a friendly environment for the development of innovations. Consequently, supporting
only large state banks that are not focused on servicing small business does not allow the Russian
banking system to make a quantum leap in its development and restrains the establishment of the
state-independent middle class in a competitive
environment [12, p. 182].
The mentioned reasons result in the ineffective
distribution of resources at the economy-wide level
and make Russian banking system attackable for
the financial sanctions.

Current Status of Bank Crediting
Bank crediting is experiencing hard times: the
unfavorable external economic environment, reduction in internal demand, exchange rate fluctuations
negatively influence the financial results of Russian
credit organizations’ activities. In spite of the fact
that the bank sector preserved its stability in 2014–
2016, the rates of the credit mass growth slowed
down. In 2014–2016, credit organizations tightened
the requirements for borrowers and significantly
increased credit interest rates (up to 25–30 % a
year). As a result, credits became inaccessible for
many companies. The credit mass growth was
mostly achieved by the banks that participated in
the program of additional capitalization of the bank
sector and undertook obligations of expanding
crediting of SMEs. The statistical data evidence a
three-year decline in crediting (in 2014 – by 0.8 %,
in 2015 – by 5.7 %, in 2016 – by 8.5 %) and reduction in total bank credit portfolio. As of January 1,
2017, credits for SMEs accounted for 14.8 % of the
total bank credit portfolio. Since the beginning of
2017, some agitation was observed at the SMEs
crediting market. The past due debt stopped growing and stayed at 13 %, and the total bank credit
portfolio began to grow for the first time since the
beginning of the crisis and increased by 8 % within
eight months. However, the interest rate continue to
be very high for SMEs, even though there was
some gradual decrease throughout 2015–2016.
As of September 2017, the average interest rates for
credit operations in rubles for SMEs for the period
of up to 1 year amounted to 13.38 %, for the period
of more than 1 year – 12.03 %1. With this, bank
credits for SMEs were mostly concentrated in the
segments of “wholesale and retail trade” (25.9 % of
the total SMEs debt) and “operations with movable
property” (25.7 % of the total SMEs debt)2.
Moreover, the structural composition of the
domestic banking system, established in 1990 with
the adoption of the Bank Law and currently still in
use, retards the development of bank services in the

Foreign Experience
of the Banking System Arrangement
It is noteworthy that contrary to the Russian
approach, which rests on restricting the range of the
banking system subjects, their universalization and
concentration, banking systems of foreign countries
are characterized by the diversity of legal subjects.
Despite the “wave” of universalization, which affected the whole world, specialization as the most
important factor for the finance stability of the bank
activity subjects and for a competitive advantage is

1

Interest Rates and Structure of Credits and Deposits Depending on Terms of Credit and Deposit Operations, excluding
PJSC Sberbank. Available at: http://www.cbr.ru/statistics/?
PrtId=int_rat (accessed 12.11.2017).
2
Review of Financial Stability No. 1. Quarter 4, 2016 – Quarter 1, 2017. Available at: https://www.cbr.ru/publ/Stability/
OFS_17-01.pdf (accessed 17.11.2017).

3

Review of the SMB Market in Russia. Prepared by Internationale Projekt Consult (IPC) GmBH. Available at: file:///C:/
Users/admin/Downloads/RSBF-MSME-Market-Overview-October-2016-rus%20(2).pdf (accessed 12.11.2017).
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creased in the first two decades of the 19th century
[28, pp. 41–43]. The logical reason for the development of this system in Germany is the diversity
of the legal regimes and the intention to cover the
widest range of the bank relations.
It is an encouraging symptom that in 2017, at
the suggestion of the Bank of Russia, the Russian
legislator finally abandoned the principle of the
banking activity universalization, which had been
dominating in the banking system for 27 years, and
thus created a simplified regulatory window for a
new type of banks. No later than by January 1,
2019, a group of banks holding basic licenses
should come out of the universal license holder
banks that are currently functioning2.
As of July 1, 2017, 288 banks (out of 544 currently in function) had capitals of 1 billion rubles
and more, and correspondingly they will continue
their activities in the status of banks holding a universal license. The other 256 banks had capitals
from 300 mln to 0.96 billion rubles. A part of these
banks have an economic potential of increasing the
authorized capital to 1 billion rubles and submitting
a request to the Bank of Russia for the permission
to continue activities in the status of a bank holding
a universal license.
As it is not possible to say now how many
banks will choose to increase the authorized capital,
we can preliminary indicate that the number of
basic license holder banks can reach a half of the
total number of all the banks functioning in Russia.
For this reason, let us direct the attention to
the analysis of the innovations and the existing
draft bank legislation, and compare the opportunities and conditions of crediting SMEs by banks of
different types.

far from sinking in oblivion. For example, credit
and finance organizations included into the banking system of Germany are divided into the three
pillars (Säule):
1. Private Law Pillar (Privatrechtlichen Säule)
is represented with commercial banks (Geschäftsbanken). The common feature of the institutions of
this type is a capital owned by the private sector.
This part of the banking system is formed by joint
stock companies and includes five largest banks,
namely Deutsche Bank, Commerzbank, HypoVereinsbank, UniKreditBank AG, more than 150
regional banks, and a number of small elite banks.
Large banks are universal banks by their nature, i. e. they are entitled to accept deposits, grant
credits, sell securities, perform depository and
emission activities.
Regional banks have their priorities in individual federal lands and are often subsidiaries of foreign credit institutions.
Small banks (about 20 units) fill a specific
niche in servicing rich clients and rendering specialized services.
2. Cooperation Pillar (Genossenschaftlichen
Säule). It comprises about 1100 people’s banks,
credit cooperative unions and their divisions
(Volksbanken und Raiffeisenbanken).
3. Public Pillar (Öffentlichrechtlichen Säule)
includes saving associations, land banks and others.
Their main activity is granting medium-term and
long-term loans to small and medium-sized enterprises1.
The subjects of the 2 and 3 type pillars play an
important role in the banking system of Germany,
as they are the ones providing the strengthening of
innovativeness and competitiveness of the German
economy. About 75 % of the retail and corporate
market of the FRG belongs to numerous savings,
cooperative, regional and other small banks, with
only 12 % belonging to the five leading banks of
the country [15].
The name of this structure in German is “DreiSäulen-Struktur“. It was formed historically and not
on the basis of the state regulation or a scientific
doctrine. The notion of the “Drei-Säulen-Struktur”
is older than the Federal Republic of Germany, because the German banking system has a 250-yearlong history. For example, savings associations
were established before 1800, but their role in-

Bank with a Universal License
vs Bank with a Basic License
Bank with a universal license is a bank which
is entitled to carry out bank operations listed in
Part 1 of Article 5 of the Bank Law. The minimum
size of the authorized capital for a newly registered bank with a universal license is set to 1 billion rubles.
Bank with a basic license is a bank entitled to
carry out bank operations specified in Part 1 of
Article 5 of the Bank Law with due account taken
2

Federal Law No. 92-FZ “On Amendments to Individual Legislative Acts of the Russian Federation” of May 1, 2017.
Collection of Legislative Acts of the Russian Federation. 2017.
Issue 18. Art. 2669.

1

Kreditwesengesetz am 09.09.1998. BGB l. I. Seite 2776. Beck
online.
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for restrictions on crediting, issuing bank guarantees, taking on deposit and placing precious metals
with foreign legal entities, foreign organizations
not recognized as legal entities under foreign law,
and individuals whose proper law is the law of a
foreign state.
The minimum size of the authorized capital for
a newly registered basic license holder bank is set
in the amount of 300 mln rubles.
The Bank of Russia proposes to establish the
obligation for the basic license holder banks to
follow five principal norms. Four of the norms
would remain unchanged and applicable to all
types of banks (sufficient own resources, sufficiency of own capital, current liquidity, maximum
level of exposure per a person / group of persons
related to the basic license holder bank). With this,
the normative of the maximum level of exposure
per borrower or a group of related borrowers (N6)
would be reduced from 25 % to 20 %, which will
limit the credit opportunities of the basic license
holder banks in the amount of credits granted to
one borrower 1.
Thus, the period from January 1, 2018 to January 1, 2019 is transformative, transitional period
for the national banking system, and it will result
in segmenting the Russian banks into 2 types in
accordance with the sort of license. In that context,
our forecast is that the focus of some banks’ activities will shift from the entrepreneurial to organizational and strategical ones: bringing the constituent documents in compliance with the legislative
innovations, searching for a new niche at the market. Viewing the introduction of the bank activities
regulation depending on the size of the authorized
capital as generally a positive step, in the context
of this research we consider it necessary to mention that as a result of the legislative initiatives
implementation, the vector of the entrepreneurial
activities of the basic license holder banks is supposed to be shifted to rendering services to SMEs.
Reduction of the N6 normative, which restricts
crediting the large clients, is the most vivid manifestation of it. At the same time, the proposed
concept of “basic license holder banks being banks

for medium-sized and small businesses” does not
fully take account of the role of this bank type. If
we take a close look at the client base of the small
elite banks in Germany, we will see (even with a
certain degree of surprise) that these are rich clients with specialized demands. It has to be said
that a part of the small banks in Russia fall within
the same category, providing large clients with a
number of individual high-class services alongside
with traditional settlement and cash services. For
this reason, these banks, being for the near future
limited in the volume of credit products as compared to the universal license holder banks, are at
the risk of losing their advantage on exclusive
banking support for large corporate clients, which
will result in both their yield reduction and weakening competition at the bank services market.
In this situation, their clients will also gain no
benefits and will be forced to turn to the universal
license holder banks (represented in their overwhelming majority by banks with a state license),
after losing a number of privileges and individual
bank offers.
It would be useful to note that similar restrictions were introduced in France in the 1970s,
when there was settled a normative standard calculated as a ratio of the client credit debt to the bank’s
capital. The standard was aimed at reducing the
credit activity of small and medium banks. However, after some period of time the restrictions in
France were identified as the tool reducing competitiveness and so removed [10, p. 113].
Our opinion is that in this matter the Bank of
Russia is to take the foreign experience into account, and basic license holder banks can be oriented towards widening the SMEs client niche
through other means. In particular, we deem it reasonable to give the basic license holder banks a
permission to provide SMEs with the bank guarantees for participating in tenders and bidding in accordance with Article 45 of Law “About the Contractual System in Procurement of Goods, Works
and Services for State and Municipal Needs”2. At
present, bank guarantees for securing the governmental contracts can only be issued by banks with
own capital of 1 billion rubles or more. In addition,

1

Bank of Russia Draft Instruction «On Mandatory Norms for
the Basic License Holder Banks» (as of October 30, 2017).
Access from the legal reference system “ConsultantPlus”.

2

Federal Law No. 44-FZ of April 5, 2013. Collection of Legislative Acts of the Russian Federation. 2013. Issue 14. Art. 1652.
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a great incentive for the small and medium-sized
enterprises to choose the basic license holder banks
will be the possibility of the latter to act as insurers
for the deposits (accounts) of SMEs.

search for effective methods of collecting debts.
Several years ago, large banks provided themselves
with their own debt collection agencies, but now
Sberbank has initiated a new trend. At the end of
2016, the bank launched a system that calls the
borrowers who have late payments for debts and
communicates with them. In 2017, the programmed
robots of Sberbank started to file statements of
claim to recover the past due credit amounts. Please
note that there were 1 million 130 thousand hearings conducted in courts with Sberbank’s participation, with 95 % of them being simple claims when
the client was granted a credit and does not pay1.
It goes without saying that a programmed robot can
successfully substitute for lawyers in preparing
such claims, and will provide for a super-efficient
debt recovery performance by Sberbank.
The above facts allow for a conclusion that
crediting SMEs in banks is based on the general
principles of bank crediting, which are similar for
large, medium and small borrowers. With this, the
rules that prohibit the possible early payment and
allow banks to unilaterally change the contracted
interest rates and the credit term often lead to misuse of right by the banks through groundless changing the contractual terms2.
We think that if the legislator is willing to improve the credit availability for SMEs, strengthening the position of SMEs as a credit agreement party would be logical. In this case, it is reasonable to
disregard the opportunities of the regular arbitrage
and harmonize the banking regulations with the
provisions of the microfinance legislation, which
contains prohibitions for microfinance organizations to unilaterally change the interest rates and
(or) the procedure for their calculation under microloan contracts, as well as the commission fee and
the term of validity of contracts concluded with
individual proprietors and legal persons; and also to
impose penalties on individual proprietors for early
repayment of microloans.

Bank Lending Terms for SMEs
As for the terms of granting credits to SMEs,
they will be the same, irrespective of the type of the
crediting bank license. In particular, the Bank Law
and the RF CC give the following rights to banks:
– to unilaterally change loan rates and (or) the
procedure for determining them, deposit rates, fees
and the effective periods of these agreements with
customers that are individual proprietors and legal
entities, in cases provided for by a federal law or an
agreement with a customer (Part 2 of Article 29 of
the Bank Law);
– if a borrower violates contractual obligations, the bank shall be entitled to accelerate the
disbursed loans and the accrued interest, if this is
provided for in the agreement, as well as to forfeit
the pledged property in compliance with the procedure provided for by a federal law (Part 2 of Article
33 of the Bank Law);
– to refuse to grant a credit to a borrower in
full or in part, as established by the credit agreement in the presence of circumstances which expressly testify to the fact that the sum of money
given to the borrower will not be returned in due
time (Item 1 of Article 819 of the RF CC);
– to establish a prohibition for the borrower to
refuse to obtain a loan fully or in part (Item 2 of
Article 819 of the RF CC);
– if the borrower contravenes the obligation
of a special-purpose use of credit, provided for by
the credit agreement, the creditor shall also have
the right to waive the further crediting of the borrower under the agreement (Item 3 of Article 819
of the RF CC).
The innovative norm of the bank legislation is
Part 1 of Article 31 of the Bank Law that
establishes the obligation of credit institutions to
take all measures prescribed by Russian legislation
to recover debts. In view of the fact that failure to
follow federal laws regulating the bank activities is
one of the reasons for revocation of license, banks
shall have no opportunity to encourage loan default.
Moreover, the leaders of the market are in constant

1

Vice-President of Sberbank: It is Hard to Replace the Staff
with Artificial Intellect in Russia. Available at: http://www.
banki.ru/news/lenta/?id=10111344 (accessed 21.11.2017).
2
Informative Letter of the RF Supreme Arbitration Court No.
147. Item 3 “Review of the Court Practice on Settling Disputes
Associated with Application of RF Civil Code Provisions about
the Credit Agreement” of September 13, 2011. RF Supreme
Arbitration Code Newsletter.2011. Issue 11.
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The minimum size of the established authorized capital for a NDCO is 90 million rubles.
The NDCO bank activities involve risks of liquidity, credit risks, interest risks and currency
risks. However, compared to risks assumed by
banks, NDCOs are at an advantage, as they do not
have risks resulting from maintaining the accounts
of legal persons and individuals. With this, the
NDCO status is associated with numerous prohibitive rules. They are mostly occupied with granting
loans from their own funds.
The NDCO legal status established in this way
turned out to be unattractive. In 2001–2016, only
6 participants of the microfinance market took the
opportunity of becoming an NDCO. Later, the
Bank of Russia decided to terminate 3 licenses out
of 6, and the three remaining licenses were annulled
at requests of the credit organizations themselves.
At present, as the Bank of Russia official website
has it, there is no single credit organization registered as an NDCO in Russia2.
Thus, the experience of the first NDCOs in the
banking system of Russia revealed the unpreparedness of the legal environment for such entrepreneurial activities. In the conditions of the limited
income sources and assumed risks level, the actual
NDCO status, involving heavy prudential regulation, needs to be conceptually changed. We have
already made proposals on overcoming the drawbacks of the Banks of Russia’s normative Regulation (in particular, to annul the prohibition to open
and maintain the accounts of physical persons, including deposit accounts, to reconsider the regulatory limits for NDCOs, requirements for persons
willing to join their managing staff and so on)
[17, pp. 68–72]. It is a pity, the Bank of Russia,
having managed to introduce this structure, is currently ignoring the structure’s needs, makes business solve problems and does not encourage its interest in implementing serious social projects. It
goes without saying that the Russian experience of
crediting SMEs through NDCOs can be considered fail. Moreover, NDCOs have completely disappeared as a result of the mentioned overregulation. In the conditions, when the business
reputation has the highest importance for rendering bank services, this fact completely discredits

Non-Bank Depository Credit Organizations:
a Phantom of the Banking System
Considering bank crediting of SMEs, one
should mention the fact that as early as in 2001 the
Bank of Russia made an attempt to complete the
banking system with a subject that would perform
microfinancing of SMEs as the main entrepreneurial activities. We are talking about non-bank depository credit organizations (hereinafter referred to as
the NDCO). The Bank of Russia’s initiative to introduce this type of credit organizations into the
banking system was proposed not without reason.
From the beginning of the 1990s, international developmental centers realized that microfinance organizations are capable of offering loans to the
population and SMEs with low income, concurrently reimbursing their own expenses and improving
the affordability of the bank services. This new ambitious and complex vision attracted the attention of
the governments, social investors, bankers and even
august persons [25, p. 1]. Bangladesh banker Muhammad Yunus, the founder of GrammenBank, can
be called the frontman and the pioneer of microfinancing and microcrediting. In 2006 he was awarded a Nobel Prize for his efforts on promoting the
bottom-up economic and social development. His
book [29], describing the successful project of the
social microfinance bank, contains a relevant economic and legal model of a microfinance bank.
Russian surveys of the microfinance market
participants also revealed their needs and opportunities with regard to the NDCO establishment. In
view of this, the Bank of Russia introduced its
Regulation “On the Specifics of the Prudential
Regulation of Activities of the Non-Bank Credit
Entities Carrying Out Credit and Depository Operations”1, and so allowed for an opportunity to conduct entrepreneurial activities in the NDCO status.
According to Item 2.2.1 of the mentioned Regulation, a NDCO can carry out four bank operations
under the license issued by the Bank of Russia:
1) take the funds of legal persons for deposit
(for a fixed term);
2) place the taken funds of the legal persons on
its own behalf and for its own account;
3) purchase and sale foreign currency in noncash form (exceptionally on its own behalf and for
its own account);
4) issue bank guarantees.

2

See the full list of credit organizations as of January 9, 2017.
Available at: https://www.cbr.ru/analytics/?PrtId=bnksyst (accessed 10.01.2017).

1

Regulation No. 153-P of September 21, 2011. Bank of Russia
Bulletin. 2001. Issue 60.
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NDCOs as an institution, and results in negative
perception of the very NDCO notion in the professional community [11, pp. 19–26].
At present, this problem has become a pressing challenge again. The point is that in 2017 microfinance companies obtained the right to be reorganized into basic license holder banks or nonbank credit organizations. Keeping in mind that
microfinance companies lack “just” 20 million
rubles for getting a NDCO status, and 230 million
rubles for becoming basic license holder banks, it
is obvious that the renovated legal framework of
the NDCO could supplement the Russian financial
system with stable credit organizations focused on
the SMEs crediting market. The regulatory sandbox can become a useful aid in developing the adequate program support for the credit organizations of that type.

ployed and poor social groups. It means that microfinancing in Russia opens up financial resources for SMEs which cannot use bank services
for different reasons.
In accordance with Law on Microfinancing
Activities, MFOs carry out microfinancing, which
is understood as activity of granting microloans
(Item 1 of Part 1 of Article 2). In its turn, Item 3 of
Part 1 of Article contains a definition of the microloan, which is a loan granted by the loaner to the
borrower on the conditions provided for under the
loan agreement, in the amount that does not exceed
the borrower’s maximum admissible commitment
to the loaner with regard to the principal amount of
the debt. Microloans are granted in the Russian
Federation currency on the basis of the loan agreement (Item 1 of Article 8).
Thus, in accordance with the Law on Microfinance Activities, microfinancing shall be understood as granting a microloan by microfinance organizations, in rubles and on the conditions of the
loan agreement, in the amounts that do not exceed
the borrower’s maximum admissible commitments
to the loaner with regard to the principle amount of
the debt.
Let us clarify that this definition is given in the
narrow sense, because microfinance activities can
also be carried out by credit organizations, credit
cooperative unions, pawnshops and other legal persons in accordance with the legislation regulating
their activities.

Microfinancing for SMEs
Microfinance organizations (hereinafter –
MFO) help to fill the niche of crediting SMEs.
They are not formally included into the Russian
Federation banking system, but regularly and professionally carry out economic analogues of bank
operations on taking monetary means and crediting,
and render other minor financial services to SMEs.
MFOs have a direct access to the SMEs microfinancing market and have been recently acting as
the driver thereto. The portfolio of microloans
granted by MFOs in 2015–2016 demonstrated a
tendency for growth (having increased by 22.7 %
and 25 % a year correspondingly). In the structure
of MFO microloans, 25 % is accounted for by
SMEs loans. The average amount of the microloan
granted to a legal person reduced by 47.8 % and
amounted to 560.8 thousand rubles, granted to an
individual proprietor – increased by 78.7 % and
amounted to 750.2 thousand rubles. In 2016, the
MFO microloan portfolio accounted to 88.1 billion
rubles, with the minimum interest rate being 10 %.
Let us mention that there had been no legal
regulation of microfinancing in Russia until the
Law on Microfinancing Activities was adopted on
July 2, 2010. When it came into force, different
commercial and non-commercial organizations
joined the State Register of MFOs. The majority
of them carry out programs in support of SMEs.
A large part of the MFO customers are functioning
micro enterprises, a small part of the customers
are medium-sized companies, startups, unem-

Microfinance Company
vs Microcredit Company
Microfinance organizations (MFOs) can carry
out their activities in the form of a microfinance
company or a micro credit company. As of November 9, 2017, 2260 microfinance organizations
were included into the State Register of MFOs,
with 41 of them acting in the status of microfinance
companies1.
Microcredit company (hereinafter – MCC),
when carrying out its microfinance activities, is
entitled to employ monetary means of legal persons
with no restrictions and monetary means of physical persons who are this company’s founders (participants, shareholders).
Microfinance company (hereinafter – MFC),
when carrying out its microfinance activities, is
1

Available at: https://www.cbr.ru/finmarket/supervision/sv_
micro/ (accessed 13.11.2017).
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entitled to employ monetary means of legal persons
with no restrictions and monetary means of physical persons (and individual proprietors), if they:
– are the founders (participants, shareholders)
of the microfinance company;
– give money within an agreement concluded
between one loaner and a microfinance company
for the amount of 1.5 million rubles and more, provided that the amount of the main debt of this loaner to the MFC does not exceed 1.5 million rubles
within the whole agreement validity period;
– purchase the MFC bonds which were officially registered by the state when issued, and the
issue was accompanied by the registration of the
security prospectus; and the MFC exchange-traded
bonds issued in accordance with Article 27.5-2 of
Law “On Securities Market”;
– purchase other bonds of the MFC with a
nominal value of more than 1.5 million rubles each,
or issued for the qualified investors.
MFCs carry out financial activities with the account for the requirements to the minimum size of
their own funds, which is set to 70 million rubles.
As MFCs have wider opportunities to employ
the monetary funds of the physical persons, the
MFCs’ activities are subject to heavy prudential
regulation as compared to the MCCs’ ones, however this allows MFCs for an opportunity to be reorganized into a basic license holder bank or a nonbank credit organization in accordance with Article 23.6 of the Bank Law. For getting a status of the
basic license holder bank or the non-bank credit
organization, a MFC needs to fully comply with the
requirements set by federal laws and by the Bank of
Russia normative regulations complying with the
federal laws for basic license holder banks or a nonbank credit organization.
Let us give a special attention to the fact that
the maximum size of the obligations of legal persons and individual proprietors to the MFOs of
both types is the same and set to 3 million rubles
maximum, i. e. it does not depend on the MFO’s
own fund size.
At the same time, in accordance with Item 5.2
of Article 14 of the Law on Microfinance Activities, the Bank of Russia is entitled to establish for a
MFC an economic requirement for the maximum
risk per one borrower or the group of related borrowers, but only for cases when the MFC employs

the monetary funds of the physical persons, including individual proprietors, and (or) legal persons by
way of loans, and issues / offers bonds1.
Here, we find a parallel with the situation
when for the universal license holder banks and
basic license holder banks different N6 criteria are
proposed, which depend only on the size of the authorized capital. We think it would be more reasonable and just if the legislator used a similar approach when restricting the credit activities of the
finance market participants. If the basic license
holder banks do not have the right to employ the
deposits of physical persons (i.e. one of the most
risky types of activities), we deem it adequate to
have the N6 criterion at the maximum level of 25 %
for all the categories of borrowers.
Terms of Granting Microloans to SMEs
Almost every country that develops microfinancing uses definite restrictions in respect of
granting microloans. These restrictions are manifested in different forms, and first of all they are the
means of risk concentration limitation. Besides the
above restriction on the microloan currency, an
MFO in Russia also is not entitled to:
– unilaterally change interest rates and/or the
procedure for setting interest rates under contracts
of microloan, commission and the effective term of
these contracts with customers – individual proprietors or legal persons;
– impose penalty for early repayment of a microloan on a borrower being a natural person, for
instance an individual proprietor, who has fully or
partially repaid the sum of the microloan to the microfinance organization and had notified in writing
the microfinance organization of such intent at least
ten calendar days in advance;
– give a microloan to a borrower (legal person or individual proprietor) if the sum of the borrower’s obligations they owe the microfinance
organization under contracts of microloan is going
to exceed 3,000,000 rubles in case this microloan
is given.

1

Instruction of the Bank of Russia No. 43820-U “On Establishment of Prudential Rules for the Microfinance Company Taking
Monetary Means of Natural Persons (Including Individual Proprietors and (or) Legal Persons) in the Form of Loans, and for the
Microfinance Company Issuing and Depositing Bonds” of May
24, 2017. Bank of Russia Bulletin. 2017. Issue 55.
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It is noteworthy that MFOs of both types are
not limited in granting large loans: both MFCs and
MCCs are entitled to give microloans not exceeding
3 million rubles to legal persons and individual
proprietors. The threshold of the monetary obligations of the legal persons to the MFC shall not exceed 1 million rubles, and to the MCC – shall not
exceed 500 thousand rubles. The latter difference,
in our opinion, comes from the legislator’s will to
cut down the credit opportunities of MCCs relating
to natural persons (cut down twice) as compared to
the opportunities of MFCs that have a prudentially
stronger regulation.
It should be noted that besides being regulated
legislatively, the MFO activities are subject to a
secondary regulatory contour – the so called “coregulation” – the joint regulation by the Bank of
Russia and self-regulatory MFOs. The year of 2017
was marked with adopting the first Basic Standard
of Protecting the Interests of Natural Persons (Including Individual Proprietors) and Legal Persons –
Recipients of the MFO Financial Services. Although the majority of its norms are focused on consumer crediting, SMEs can also use this standard’s
provisions which cover protection from bad practices, receiving information and answers to their
requests sent to MFOs. Item 3 of Article 2 of the
Standard is interesting in terms of developing the
innovative technology. It allows MFOs to give
online-loans under microloan agreements concluded via Internet or any other legitimate way involving a remote cooperation between the finance service recipient and the MFO, with the loan granted
to the service recipient in a non-cash form. The
standard is mandatory for all MFOs in Russia since
July 1, 20171.
Thus, in spite of the fact that the regulation of
the MFO activities have been initiated quite recently, the legislator has managed to develop meaningful, adequate and differentiated regulatory windows
for both MFOs and their borrowers. SMEs (individual proprietors and legal persons) are protected
against the unfounded unilateral changing of the
microloan contract terms by MFOs. Moreover,
SMEs carrying out activities as individual proprietors are granted with the right of early or partial

payment of the microloan with no fines imposed.
For the purpose of the further widening of the financing horizons, and first of all – for increasing
the maximum microloan amount to 5 million rubles, the Russian Federation Ministry of Economic
Development and Trade jointly with the Bank of
Russia are discussing the possibility of introducing
the corresponding changes into the Law on Microfinance Activities2. Implementing this initiative
will allow for the steadiness of the product portfolio for SMEs.
Credit Cooperation as an Alternative Source
of Loans for SMEs
By nature of their activities, credit cooperative
unions (hereinafter referred to as CCU) are institutions that are closest to banks. A powerful impulse
for their development was the adoption of the Law
on Credit Cooperation, which accounted for the
specific features of all the types of credit cooperative unions (except for agricultural consumer cooperatives), which made it unnecessary to regulate
each type of the credit cooperative union with a
separate law any further. A credit cooperative union
can be established under different principles. According to the territorial principle, there can be organized garage construction cooperatives, for constructing garages not far from the place of living.
According to the professional principle, housing
construction cooperatives can be established, for
meeting the needs of their members in living
apartments through uniting the share contributions.
A credit cooperative union is a non-commercial
organization. It is created in the form of a consumer
cooperative. As of September 1, 2017, the State
Register of Credit Consumer Organizations included 2032 of operating companies3.
The activity of the CCU is organizing the mutual aid of the members through: 1) uniting the
share accumulations (shares) and employing monetary means of the members and other monetary
means under the procedure prescribed by the Law
on Credit Cooperation and the CCU Charter;
2) placing the mentioned monetary means via
granting loans to the members for meeting their

2

Protocol of All-Russia Meeting of Microfinance Organizations of June 15, 2017. Available at: http://economy.gov.ru/
wps/wcm/connect/d17114b6-3393-4f0f-b961-92dc3fd8b942/1
50617.pdf?MOD=AJPERES&CACHEID=d17114b6-3393-4f0
f-b961-92dc3fd8b942 (accessed 21.11.2017).
3
Available at: https://www.cbr.ru/finmarkets/?PrtId=sv_micro
(accessed 05.09.2017).

1

“Basic Standard of Protecting Rights and Interests of Natural
and Legal Persons – Receivers of the Financial Services Rendered in the Sphere of the Financial Market by the Members of
the Self-Regulatory Organizations that Unite Microfinance Organizations”. Approved by the Bank of Russia on June 22, 2017.
Access from the legal reference system “ConsultantPlus”.
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financial needs; 3) carrying out other activities provided that they meet the purpose for which the
CCU was created, comply with this purpose and are
specified in the Charter.
From the interpretation of this rule, it follows
that the principal activity of a credit cooperative
union is not entrepreneurial, as it is aimed at organizing the mutual aid of the members but not at
making profit. Provided that this goal is achieved
and on the condition that it is allowed by the Charter, a CCU is entitled to carry out entrepreneurial
activities.
Placing the shares transferred to the possession
of the CCU and monetary funds employed by the
CCU is performed through giving the money to the
CCU members for meeting their financial needs.
The financial needs by their nature are the needs of
the CCU members for money. Since the principal
purpose of the CCU activities is rendering financial
assistance, a cooperative unit is entitled to place the
monetary funds only among its members. As seen
from the example of the Krasnodar Regional Court
decision1, the activities of the CCU on giving monetary funds with fixed interest to persons who are not
the CCU members are in fact business activities
aimed at systematic making profit, thus violating
the Law on Credit Cooperation, which runs that the
activities of a cooperative union aimed at making
profit at the expense of natural persons who are the
members of the cooperative union, are not allowed,
and the same activity in respect of natural persons
who are not the members of the cooperative unions,
is expressly prohibited.
A specific feature of the credit cooperative union policy is that the nominal interest rates are maximally close to the effective interest rate. The cumulative portfolio of loans granted by the beginning of 2015 was estimated at 50 billion rubles. The
2016 results showed that both the CCU and MFO
loan portfolio grew and accounted to 63.4 billion
rubles. Credit cooperative unions can offer their
members (SMEs) different types of loans, flexible
schemes of payment and convenient schemes of
securing.

Credit Cooperative Union
vs Tier-Two Credit Cooperative Union
There are two types of credit cooperative
unions:
– credit consumer cooperative union, which is
a voluntary association of natural and (or) legal
persons on the basis of their membership according
to the territorial, professional and (or) other principles for the purpose of meeting the financial needs
of the credit cooperative union members (sharers);
– tier-two credit cooperative union, which is
a credit cooperative union with all the members
being credit cooperative unions only. A tier-two
credit cooperative union is created by at least five
credit cooperative unions on the territorial (regional, cross-regional, federal) or other membership principle.
The core activity of the both types of cooperative unions is the same, since the provisions of the
Law on Credit Cooperation are all applied to the
tier-two credit cooperative unions as well. These
include the provisions on the credit cooperative union, on securing the financial stability of the credit
cooperative union, on the creation, reorganization
and liquidation of the cooperative union, on the
membership in cooperative unions, on the credit
cooperative union bodies.
The difference between the two types of the
cooperative unions is in the level of prudential regulation. It is most vividly seen from the characteristic of the share fund and the financial allowance of
credit cooperative unions. In particular, there are no
specific requirements for the CCU share fund. The
CCU financial allowance that limits the maximum
loan amount (MLA) granted to each member of the
cooperative union and (or) several members of the
cooperative who are affiliate persons, is proportional to the total debt associated with granting loans by
the CCU and calculated on a case-by-case basis, it
depends on the term of the CCU operation and the
number of its members (sharers).
The maximum admissible value of the MLA
financial allowance for the CCU is equivalent to:
– 7 % – for the cooperative unions with the
number of members (sharers) exceeding 3000;
– 10 % – for the cooperative unions having
more than 200 but less than 3000 members (sharers);
– 20 % – for the cooperative unions with the
number of members (sharers) not exceeding 200;

1

Decision of Appeal of the Krasnodar Regional Court “On the
case No. 33-5280-12” of April 17, 2012. Access from the legal
reference system “ConsultantPlus”.
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– 50 % – for the cooperative unions that have
been functioning for less than 180 days and have
less than 100 members (sharers).
As for the tier-two credit cooperative unions,
the values of the financial allowances set for them
are close to those for MFCs. For example, the minimum size of the share fund for a tier-two cooperative union should be:
– 10 million rubles after one month from the
date of its creation;
– 50 million rubles after one year from the date
of its creation.
The maximum admissible value of the MLA
financial allowance for a tier-two credit cooperative
unions depends on the duration of its functioning
period and is set to: 10 % (20 % – for the tier-two
credit cooperative union which functions for less
than two years from the date of its creation; 50 % –
for the tier-two credit cooperative union which
functions for less than 180 days from the date of its
creation)1.
In addition to the reviewed differences, meaningful for this study, tier-two credit cooperative
unions should comply with other tightened requirements (for providing the Bank of Russia with
additional information; for placing free cash; for
observation of the financial allowances etc.).
Thus, the activities of tier-two credit cooperative unions and tools for regulation of these activities start to come close to the activities of MFCs
and credit organizations. Having regard to the
above, we think that the system of the credit cooperation construction has not been institutionally
completed yet. In spite of the sufficient funding and
prudential regulation, tier-two credit cooperative
unions do not have a special assisting window for a
simplified transformation to banks. In our view, the
development of the legal framework for the “cooperative bank” is a promising variant of developing
the market of credit services and satiating SMEs
with credit products.

eign currency (providing that the prescribed rules
are observed).
Federal law of July 26, 2017, No. 212-FZ
“On Introducing Changes into Parts One and Two
of the Russian Federation Civil Code and Separate
Legislative Acts of the Russian Federation”
changed the wording of some of the articles of
Paragraph 1 of Chapter 42 of the RF Civil Code.
For this reason, let us pay attention to the novelties which allow a CCU to:
– terminate the contract fully or in part in the
circumstances that give an evident proof of failure
to timely repay the loan;
– prohibit the borrower – a person carrying
out entrepreneurial activities – to refuse to take the
loan fully or partially until the moment of granting
the loan;
– receive interest from the borrower for the use
of a loan in the amount and under the procedure
established by the agreement;
– in case of early repayment of the loan granted at interest, to charge interest for the period of
usage including the date of repayment of the loan
fully or in part.
Thus, we can conclude that a CCU should provide an opportunity of the loan early repayment for
any SME (because it is natural that the loans granted to them will be refundable). At the same time, a
CCU is entitled to make a provision in the agreement for a possibility to unilaterally change the interest rates, and this is confirmed in the court practice materials2.
The conditions of the CCU activities find reflection in both its internal normative documents
and performance standards developed by selfregulatory organizations of credit cooperative unions and approved by the Bank of Russia. By the
time when this article was being prepared, the
Bank of Russia had approved one “Basic Standard
of Carrying out Operations at the Financial Market
by a Credit Consumer Cooperative Union” 3. It is a
pity this standard establishes the terms and conditions of carrying out operations in respect of mortgage loans only.
Let us recapitulate what was said. The legal
framework existing in Russia allows credit cooperative unions to carry out activities on granting

Terms of Granting Loans to SMEs
by Credit Cooperative Unions
CCU places monetary funds by granting them
to its members on the basis of the loan agreement,
which is regulated by general norms of Paragraph 1
“Loan” of Chapter 42 of the Russian Federation
Civil Code. The scope of the agreement can be for-

2

Appeal Decision of the Khabarovsk Regional Court “On Case
No. 33-5232/2017” of July 14, 2017. Access from the legal
reference system “ConsultantPlus”.
3
Protocol No. KFNP-26 of July 27, 2017. Approved by the
Bank of Russia. Available at: http://www.cbr.ru/ (accessed
17.11.2017).

1

Order of the Bank of Russia No. 3916-U “On the Values and
Procedure for Calculation of Financial Allowances for Credit
Cooperative Unions” of December 28, 2015. Bank of Russia
Bulletin. 2016. Issue 16.
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loans with the use of their own and external funds
in the status of non-commercial organizations,
which leads to definite restrictions in respect of
their purpose and pool of members. The credit activity of CCUs is of the internal corporate character, i. e. it is carried out only for the members of
the cooperative union and is aimed, first of all, not
at making profit but at meeting the financial needs
of the cooperative union members. For this reason,
getting monetary means from a credit cooperative
union is associated with additional difficulties for
a SME:
– firstly, a SME should join the credit cooperative union (and pay the membership fee);
– secondly, it should wait for taking the decision on granting the loan.
Moreover, because of the delays in adopting
and introducing the basic performance standards of
credit cooperative unions, the negative aspects of
insufficient protection of the borrowers are still in
force and the opportunities for the regulative arbitrage remain in effect.

2.

3.

4.

5.

Conclusions
The performed scientific analysis demonstrated that the institutional system of SMEs crediting
is still in search for its best model. There is a critical need for converging the legal conditions of
providing SMEs with borrowed funds by different
participants of the credit market. The authors invite the readers to have a look at the visual presentation of these conclusions in Table 3 “Credit Institutions: Specific Characteristics of the Status
and Terms of Granting Monetary Loans to SMEs”.
We think that for the purpose of making a quantum leap towards the innovative economy, it
makes sense for the federal legislator and megaregulator to develop an advanced legal framework
for the microfinance and cooperative banks and
renovate the status of NDCO.
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Introduction: the article substantiates the necessity of a separate approach to criminal
lawmaking. It covers specific features of criminal laws and the requirements for the laws these
features imply. Purpose: to define an acceptable model of criminal lawmaking and its basic
principles, based on the analysis of current criminal legislation in connection with the features
of a criminal law. Methods: the article is based on specific juridical methods of cognition
(technical method and comparative law method) as well as the method of modeling and a number of sociological and general scientific methods. Results: the current state of the Criminal
Code of the Russian Federation is critical. The Code does not meet the basic requirements for
the laws of this kind. Conclusion: the author suggests stabilizing criminal legislation, creating
an independent committee for assessing the Code and framing criminal law policies, and also
adopting a new model of criminal lawmaking. The author proves particular importance of law
drafting documentation for subsequent interpretation of criminal law regulations. The
grounding of a draft law must be complete, the law’s objective, its major characteristics and
the meaning of the terms applied must be fully explained. For this purpose, it is suggested to
divide draft laws into three groups: acts aimed at criminalization of a deed; acts aimed at decriminalization of a deed; acts altering other provisions of criminal law. Each draft law is to
undergo a linguistic, technical, criminological and anti-corruption expert review as well as to
be discussed by an independent committee. The author proves the necessity of applying a
“package” method of amending the Criminal Code, which implies that amendments should be
adopted once a year at most.
Keywords: features of criminal law; criminal law regulation; criminal code; instability of criminal law;
criminal lawmaking; grounding of a draft law; model of lawmaking; principles of criminal lawmaking
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Введение: статья посвящена обоснованию необходимости особого подхода к уголовному законотворчеству. Рассматриваются специфические признаки уголовного закона и обусловленные
ими требования к самому закону. Цель: на основе анализа текущего состояния уголовного законодательства во взаимосвязи с признаками уголовного закона сформировать приемлемую модель
уголовного законотворчества и его основные принципы. Методы: статья подготовлена на основе специально-юридических методов познания (формально-юридический метод и сравнительного
правоведения), а также метода моделирования, ряда социологических и общенаучных методов.
Результаты: современное состояние УК РФ является критическим. Кодекс не соответствует
основным требованиям, предъявляемым к такого рода нормативным актам. Выводы: предлагается стабилизировать уголовное законодательство, создать независимую экспертную комиссию
для оценки кодекса и выработки уголовной политики, а также принять новую модель уголовного
законотворчества. Обосновывается особое значение законопроектной документации для последующей интерпретации уголовно-правовых норм. Обоснование законопроекта должно быть полным, объяснять цель принятия акта, его основные характеристики и значение используемых при
конструировании нормы терминов. Для этого законопроекты предлагается разделить на три
группы: направленные на криминализацию деяния; направленные на декриминализацию деяния;
направленные на изменения иных положений уголовного закона. Каждый законопроект должен
проходить лингвистическую, формально-юридическую, криминологическую и антикоррупционную
экспертную проверку и обсуждение независимой комиссией. Обосновывается необходимость введения «блочного» способа принятия поправок в Уголовный кодекс, при котором поправки должны
приниматься не чаще одного раза в год при условии их широкого обсуждения до принятия.
Ключевые слова: признаки уголовного закона; уголовно-правовое регулирование;
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Matters of legislative work in developing criminal
laws in the Russian science are not thoroughly
elaborated, though it is obvious that such matters
need special research. Firstly, the quality of the
criminal act and its efficiency directly depends on
the quality of legislative work. Second, the intent of
the legislator and the objective of the criminal act
cannot be ignored and must be taken into account.
Third, lack of a model of passing new criminal acts
causes negative consequences, thus affecting the
importance of criminal law as a regulator.

Introduction
The Criminal Code is one of two tens of codes
of the Russian Federation and is one of approximately 5,500 federal acts. At the same time, we can
say with confidence that the Criminal Code (hereinafter the CC) is significantly different from other
legislative acts of the same hierarchical level not
only by the subject of legal regulation but also by
some special features.
The specific character of the Criminal Code is
formed at the early stage of criminal law development. The stage of legislative development (“the
birth”) of the criminal act is often overlooked by legal scholars. Apart from legal drafting methods, theories of criminalization, decriminalization, penalization and depenalization are also quite fully elaborated in the sphere of criminal law making [8; 7]. The
recent decade is focused on scrutinizing mistakes in
the law making process in criminal law [3, p.94].

A Comprehensive Overview
of Specific Features of the Criminal Act
The Russian criminal law usually looks at the
Criminal Code through the prism of its general features. Z. A. Neznamova distinguishes the following
peculiarities of the criminal act in the hierarchy
of normative legal acts: 1) it is solely a federal act;
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2) it is adopted following a special procedure; 3) it
is passed by higher bodies of power; 4) it has supreme legal force; 5) it is of normative character
[10, pp. 56–58]. Taking into account the specific
character of the subject of legal regulation,
N. A. Lopashenko offers a different view on special
features: 1) the criminal act contains criminal legal
rules; 2) the criminal act is the result of the criminal
law making process by the state; 3) the criminal act
has the supreme legal force in the territory of the
Russian Federation; 4) the criminal act is the only
source of criminal law; 5) the criminal act is of a
codified character; 6) the criminal act is based on
the RF Constitution and generally recognized principles and rules of international law [8, pp. 52–54].
Most of the described features of the Criminal
Code are typical for any code of any branch. But if
to view the criminal act not only as a normative act,
but as a part of the system of social control over
crime, we can distinguish significant differences
between the CC and other normative legal acts.
1. The CC is a basis for considerable limitation of rights and freedoms. By their nature, rules of
the criminal act are paradoxical: on the one hand,
they are designed to protect human rights and freedoms of citizens, their property, public order, public security and other public goods; on the other
hand, such protection is provided by establishing
criminal liability, which is a complicated mechanism of limitation of rights and freedoms of a person who committed a crime. Under part 3 of Article
55 of the RF Constitution, rights and freedoms of a
person and a citizen can be limited by the federal
law only to the extent necessary to protect the basics of the constitutional system, moral values,
health, rights and legal interests of other persons,
national defense and state security. The number of
such limiting rights and freedoms of federal laws is
quite big; however, none of them creates a legal
ground for limitation of rights and freedoms to such
an extent as it is stipulated by the criminal act. For
this reason, there are many fundamental requirements to the CC, unlike to other legislative acts,
which are accounted for by a fear of excessive limitation of rights and freedoms of a person. The list of
such requirements is not exhaustive, it is endless:
Art. 11 of the Universal Declaration of Human
Rights (1948), Art. 7 of the European Convention
for the Protection of Human Rights and Fundamen-

tal Freedoms (1950), Art.9 of the American Convention for the Protection of Human Rights (1969),
Art.7 of the African Charter on Human and People’s Rights (1995), Art.49 of the EU Charter on
Basic Rights (2000), etc.
2. The CC has a direct impact on negative social processes in the society. Any mistake, loophole, omission of the legislator or a collision of
separate rules may provide fertile ground for committing crimes and pursuing such interests which
are far from the tasks of the criminal act.
M. A. Kaufman states, for example, that if deeds
dangerous for the society and criminally liable are
not recognized as such, it can lead to serious consequences, like to impunity of people guilty of
crimes, and undermine the authority of the state
power and rule of law [3, p. 95]. Excessive criminalization at the same time distorts the meaning and
the content of criminal policy [3, p. 95].
3. The CC is the only legislative source of the
branch. For this reason, the CC should be a comprehensive act without any collisions of rules. This
feature has been formed for a long time and is considered as a fundamental one guaranteeing human
rights and freedoms.
4. The CC is the basic normative act of the
whole group of branches of criminal cycle. Due to
its position among other normative acts, the CC
should not be in conflict with the Criminal Procedure Code (CPC), the Penal Code (PC), and mixed
elements of crime under the Administrative Offenses Code (AOC).
5. The CC prohibits analogy of law, which is
not typical for any other branch of law. In this respect, rules of the CC must meet the test for completeness (sufficiency).
6. The rules of the CC are socially and criminologically determined. I. Ya. Kozachenko states
that criminal law is a social value (spiritual realia),
which to a certain extent is a litmus paper reflecting,
on the one hand, steady moral values of the society
against the attack of evil (crime) and, on the other
hand, stern necessity and merciful ways of fight
against crime by criminal law means [10, p. 19].
The said peculiarities of the criminal act dictate certain requirements to their content concerning the systematic character, causation, completeness and high quality of legal drafting methods.
Unfortunately, the mentioned requirements are not
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implemented in the Russian Criminal Code to their
full extent.
For the last 25 years, criminal law of the Russian Federation has faced with another problem
making the imperfection of law more vivid – its
variability. At the very outset of “the time of
change”, the regular upgrade of the Criminal Code
was always welcomed positively by scholars who
expected to move away from numerous amendments onto the way of modernization and depoliticization of legislation [5, p. 4]. But with a
growing number of changes which did not cease
even with the adoption of the CC in 1996, the CC
has entered into another period of instability.

the CC is not able to perform the tasks it is designed for. It shows disrespect to the Code by those
subject to the preventive character of this normative
legal act. The Code is professionally applied by
many thousand operatives, investigators, prosecutors, judges and legal scholars. Constant review of
the Code makes it difficult to apply it and leads to a
permanent necessity to look for existing wording or
the one to be applied to a certain case; as a result,
there are mistakes, lengthy periods of time, and reviews of criminal case decisions already passed.
84 % out of 120 judges surveyed by the USLU students and 78 % out of 130 prosecutors of the Ural
Federal District have encountered difficulties in
application of the CC which occur due to the
changeable character of criminal legislation rules.
What are the consequences of such instability
of criminal law? In the letter on the necessity to
change the legislator’s approach to criminal legislation reforms published in “Rossiyskaya Gazeta”
(Russian Gazette) in 2010, leading criminologists
declared that the Code is in its critical state [9]. The
authors of the letter call for a complete review of
the Code without changing its conception, because
“it is impossible and even dangerous for the society to apply out-of-balance law on the fight against
crime” [9]. “Manipulations” with the Code today
may lead to probably not such evident consequences and, for example, contribute to the growth
of crime in 10 or 15 years, and, in the short term,
lead to unjustified limitation of human rights and
freedoms.
We should understand that the CC will never
be perfect and unaltered. Transformations in the
society, economy and other spheres will inevitable
have a considerable impact on criminal law. However, even in the conditions of change the Code
may be stable, but for that reason it is necessary to
review the current model of the criminal law making process.

Impact of instability of the Criminal Code
on efficiency of its application
Undoubtedly, criminal laws cannot be unchanged for a long time. New crimes, constant evolution of public relations, different views on criminal and societally dangerous activity lead to objective deterioration of law and require its modernization. However, its modernization “on the wheels”
has given the Russian CC a special feature – its instability. “Excited by creative and legislative activity, the legislator is often taken away by immediate
satisfaction and, therefore, is involved in chaotic
cosmetics (retouch) of the CC instead of undertaking morally and economically justified long-term
correction of the criminal law policy of the Russian
Federation” [4, pp. 17–18].
Considering specific features and importance
of the criminal legislation, L.D. Gaukhman states
that instability of the CC is a threat to law and order
[2, p. 87–88], and that constant change of the Code
causes five major negative consequences: 1) violation of law by citizens due to its instability making
citizens unaware of criminal prohibitions; 2) prolonged non-application of new rules of criminal law
by law enforcement bodies and courts before the
formation of such practice by higher courts; 3) difficulties in teaching criminal law and out-of-date
literature; 4) difficulties in scientific research in
criminal law subjects; 5) growing disrespect to the
law in the society [2, pp. 105–107].
Indeed, the Code which is constantly amended
is considered imperfect not only by specialists.
79 % out of 800 respondents – residents of the Ural
Federal District – who took part in the poll conducted by students of the Ural State Law University
(USLU) find the CC imperfect, and 87 % say that

New model of the criminal law making process
The law making model that exists today does
not distinguish the CC among other acts. Considering the specific features of the CC, we need a
comprehensive approach to the criminal law making process. A new model can be created by a few
steps:
1. Stabilization of criminal legislation. It is
possible by announcing the moratorium on introducing changes and amendments to the CC.
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It is necessary to curb the desire of parliamentarians to adopt laws “in hot pursuit”, because anyway, such laws do not have retroactive power.
2. In-depth review of the current CC and the
whole criminal policy of the state. For this purpose,
it is necessary to establish a commission (a criminal
law commission) on the independent assessment of
the current CC which should be composed of judges, representatives of law enforcement bodies, legal
scholars and representatives of legislative power.
The commission should be vested with the power to
collect all criticism of the CC and to elaborate the
concept of criminal policy and further development
of criminal legislation. Later, the commission may
participate in the assessment of new bills on a regular basis.
The creation of special criminal law commissions is a usual practice in many states and territories. For example, the 1942 CC of Louisiana was
prepared by the commission created at the College
of Law in the state of Louisiana which included
leading specialists in criminal law from different
universities [13, pp. 127–128]. In Canada, reforms
of the Criminal Code in the 1970s were made by a
special commission composed of prominent scholars who prepared their recommendations on separate issues of criminal law [15, pp. 1–4; 16, pp. 2–
3]. In Ireland, the codification of criminal law is
made by a special commission composed of four
leading specialists in criminal law and three representatives of law enforcement bodies [12, pp. 1–2].
The new codes in the Republic of Kazakhstan were
created by the commission on reforming the CC
and CPC.
3. The change in the procedure of introducing
amendments to the CC. Certain steps in this direction have already been made; it proves that the Federal Assembly is aware of the problem [1]. Thus, on
13 July 2015 there was Federal Law No.266-FZ
“On Introducing Changes to Article 8 of the Federal Law “On Enforcement of the Criminal Code of
the Russian Federation” and Federal Law “On Enforcement of the Criminal Procedure Code of the
Russian Federation”1 passed under which changes
to the CC are made only by separate federal laws

and cannot be introduced into the texts of federal
laws changing (suspending, cancelling, terminating) other legislative acts of the Russian Federation or containing an independent subject of legal
regulation, except for texts of federal laws which
introduce changes to the CPC. The Law emphasizes the special position of the CC in the system of
other rules, contributes to closer examination of
amendments made to the CC, however, it does not
change the scope of activities of the legislative
body.
We consider that changes to the CC must be
made on the basis of the following principles of the
criminal law making process.
First, draft laws must be thoroughly grounded
and commented by the initiator in the explanatory
note. In particular, in criminalizing a new type of a
deed it is necessary to prove the social danger of
the deed in question (by statistical data, assessment
of damage, experts’ views, foreign experience,
etc.); to make a preliminary assessment of the impact of the new law on the deed in question and
other crimes (it must be a criminologically grounded assessment); to give clarifications on the suggested wording of the elements of crime and explain the applied notions; to give reasons for the
suggested sanction. V. D. Filimonov states that “the
occurrence of new types of socially dangerous behavior does not always lead to the adoption of new
rules in criminal legislation” [11, p. 71]. In his
view, to solve the problem of criminalization it is
necessary to establish the degree of social danger
typical for crimes of these new types, and at the
same time they must be rather widespread. The degree of incidence of such deeds sufficient for criminalization depends on the character and degree of
their social danger: a more dangerous deed should
not be widespread, and a less dangerous deed cannot be criminalized without a considerable number
of corresponding deeds [11, p. 71]. These factors,
however, are also not enough to solve the problem
of criminalization of this or that deed. To begin
with, we should see lack of a possibility to fight
against antisocial deeds by non-criminal means.
Criminal law is the last resort, the application of
which in every separate case must be exclusive because it can cause a huge number of social, economic, moral and other consequences. If it is possible to effectively cope with this or that deed without criminal repression, such a deed should not be

1

Federal Law of 13 July 2015 No. 266-FZ “On Introducing
Changes to Article 8 of the Federal Law “On Enforcement of
the Criminal Code of the Russian Federation” and Federal Law
“On Enforcement of the Criminal Procedure Code of the Russian Federation”. Collection of Legislations of the Russian
Federation. 2015. No. 29 (Part I). Art. 4392.
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recognized as a crime. The second factor: the society must be ready for recognizing this or that deed a
crime. Otherwise, the society will protest, thus contributing to a growing number of such crimes.
A vivid example is the new wording of Art.148 of
the RF CC, the adoption of which was met differently by the society. After the adoption of this law,
examples challenging the violation of the rule concerning religion-based insult reflected lack of consent in the society; the society is not ready to accept
the deed criminalized by the legislator as genuinely
criminal. The society must be prepared for the review of legal nature of such deeds, and the intention of the legislator to criminalize antisocial deeds
should take into account this factor (to foresee
gradual adoption of the rule or its suspension, to
conduct public discussions of the draft law, public
campaigns aimed at informing citizens, etc.). And,
finally, the third factor is that the system of law
enforcement bodies must be ready to discover, put
an end and prevent such deeds. Otherwise, there
might be a situation of random application of the
rule, which will cancel its preventive significance.
In case of decriminalization of a deed, it is
necessary to give reasons for its decriminalization
(by statistical data, damage assessment, experts’
views, foreign experience, etc.); to make a preliminary criminologically grounded analysis of the new
law impact on the state of crime. Very often the
legislator’s approach to decriminalization is even
less critical than to the imposition of criminal liability for this or that deed. As a result, the decision is
made in a hurry, and then the situation is hastily
remedied as it was with decriminalization of
Art. 129 of the CC and, later, the return of the elements of slander / libel in Art. 128.1 of the CC.
In case of other changes of the Criminal Code,
it is necessary to provide grounded clarifications on
the necessity to make changes; to assess the impact
of changes on crime and other factors.
If to analyze explanatory notes to the drafts of
federal laws on introducing changes in the Criminal
Code, we will see vivid examples of lack of understanding of the position of criminal liability in the
system of social control and the mechanism of its
impact on crime. For example, the justification of
the necessity to adopt the so-called “anti-doping
amendment” (Art. 230.1, 230.2, Federal Law of
22 November 2016 No. 392-FZ1) is just one sen-

tence: “taking into account the increased number
of violations of anti-doping rules as well as due to
the necessity to adopt stringent measures of regulation by the state, the draft provides for the imposition of criminal liability for violation of antidoping rules”2. The explanatory note gives neither
the analysis of the widespread character of the
deed nor the conclusion concerning the social
danger of the deed, nor clarifications of qualifying
crime attributes and the chosen sanction. Instability and lack of thorough development of the act
have led to the appearance of such a notion in the
CC as “substance” which contradicts the notions
like “matter” and “means” already used in Chapter
25 of the CC. Let us take another example. A famous package of amendments to the CC under the
name Ozerov-Yarovaya provided for some
amendments to 26 articles of the Code. The twopage explanatory note does not make any comments on the necessity to criminalize actions and
make considerable changes in criminal law
providing just general wording. For example,
changing the sanction for some crimes is explained in the following way: “the analysis of law
enforcement practice shows that for grievous
crimes of the extremist and terrorist character the
legislation provides for sanctions which are below
the level of general liability imposed for grave
crimes”3. The given explanatory note also contains
terminology not typical for criminal law, for example, aid in an offence is said to be an active
form of assistance, and terroristic activity is the
most dangerous form of crime, etc.
Legislators underestimate the importance of
law drafting documentation. If explanatory notes
are written with high quality, they can be used to
explain the purpose of adopting a law, understand
the content of separate notions with their further
clarification and application.

tion and the Criminal Procedure Code of the Russian Federation (in the part concerning increased liability for violation of
anti-doping rules)”. Collection of Legislations of the Russian
Federation. 2016. No. 48 (Part I). Art. 6732.
2
Explanatory note to the bill No.1027793-6. Available at:
http://asozd.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN
=1027793-6 (accessed 01.12.2016).
3
Explanatory note to draft No.1039101-6. Available at:
http://asozd2.duma.gov.ru/addwork/scans.nsf/ID/7ABA7463A
C6322FB43257F8E004A6DF9/$File/1039101-6_07042016_10
39101-6.PDF?OpenElement (accessed 01.12.2016).

1

Federal Law of 22 November 2016 No. 392-FZ “On Introducing Changes to the Criminal Code of the Russian Federa-
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The content of the explanatory note should fully
reveal the very essence of the rule of law. The Russian practice knows cases when the purpose and
meaning of adopting a law does not correspond to
the ones which have been crystallized in the practice of application or interpretation of this rule. For
example, by Federal Law of 25 June 1998 No. 92FZ, part 2 of Art. 24 of the RF CC was given a new
wording to avoid ambiguity in understanding this
rule. However, in practice, it made the discussion of
this question in science and practice of interpreting
this question even fiercer.
If the explanatory note were made completely,
clearly and competently, it would be not just “an
accompanying letter”, but a competent source for
further interpretation of a rule of criminal law. In
Finland, materials for draft laws which can be rather voluminous contain grounds for passing draft
laws, i.e. the purpose of passing a law (the legislator’s intent). These grounds are used by courts in
considering cases before judicial practice is formed;
thus, explanatory notes are used as a source for interpreting a rule of criminal law [6, p. 12].
Secondly, the proposed draft must go through
a linguistic, formally juridical, criminological and
anti-corruption expert assessment and a thorough
discussion by the criminal law commission. Assessments must be made in full accordance with the
rules of experts’ activities. Conclusions on draft
laws published on the site of “The automated system for legislative activities” (http://asozd.duma.
gov.ru) are mostly made rather formally and their
content is limited to a simple retelling of the text
and quite rarely it is accompanied by any explanatory note. The involvement of the criminal law
commission is very important for an independent
assessment of a draft law. As I. Bentham – a founder of the theory of codified acts – mentioned, codes
must be composed as harmonious and scientifically
grounded systems by philosophers who have profound knowledge and are far from political processes [14, p. 1099]. Remoteness of experts from
political processes will exempt random and populist
amendments.
Thirdly, amendments must be passed by
blocks, once a year at most. After going through the
necessary procedures, the draft law must be referred to a corresponding parliament committee to

include the block of amendments into the Code,
which will be discussed under general rules of
adopting laws existing in the Russian parliament.
The “block” method of adopting amendments is
more correct and convenient because it excludes
mistakes (the amendment is codified before being
introduced in the Code and is placed in the system).
By this method of changing a law, practice is also
benefited because its representatives have time to
get ready for changes to be made and study them
before a draft law is passed. Many states introduce
changes in criminal legislation by this way. For example, the existing Criminal Code was passed in
the People’s Republic of China on 14 March 1997.
Recently, there have been nine blocks of amendments: on 25 December 1999, 31 August 2001,
29 December 2001, 28 December 2002, 22 February 2005, 29 June 2006, 28 February 2009, 25 February 2011, and 29 August 2015. Project IX of
amendments to the Code was published on
4 November 2014 and within a month every person
could send his / her observations and proposals to
the All-China Assembly of People’s Representatives (ACAPR). Later, these observations were
considered by the commission of the ACAPR together with the main draft [17].
4. Representatives of legal science also indirectly contribute to the instability of the law. Proposals on improving legislation have become traditional for articles, dissertations, and reports at
conferences. On the one hand, it demonstrates the
imperfection of law, but, on the other hand, to a
certain extent, it “whips up the legislative itch”.
Nowadays, the science of criminal law is faced
with a task to create instruments for experts’ thorough assessment aimed at practical application of
developing matters connected with legal drafting
skills.
Conclusions
Taking into account specific features typical
for the criminal act in the system of other normative acts and corresponding to its position
measures of social control over crime, the CC
must be adopted and changed following a special
order. This order must be built taking into account
the features of the criminal act on the basis of the
following principles of the criminal law making
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process: draft laws must be explained and commented upon by the initiator; a proposed draft must
go through a linguistic, formally juridical, criminological and anti-corruption expert assessment and a
thorough discussion by the criminal law commission; amendments must be passed by blocks, once a
year at most.
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Introduction: the issues of legal regulation of partner (Islamic) banking in Russia took on
particular importance under the conditions of economic pressure put on Russia by a number of
countries. The issue of attracting investment to the country, from the states of Asia and the Middle East in particular, has become especially essential nowadays. The development of partner
banking in Russia is promoted by the fact that the population of Russia includes a significant
number of Muslims, who are familiar with Shariah principles being fundamental for Islamic
economy. Purpose: to analyze the essence and main features of the legal regulation of Islamic
banking, the similarities and differences between the major approaches applied in Shariah
principles and in Russian legislation, to identify problematic issues, and suggest possible ways
of solving thereof. Methods: the present study is conducted based on a set of scientific methods,
including analysis and synthesis, interdisciplinary approach and comparative legal studies.
Results: the present paper demonstrates that the implementation of partner banking instruments
is constrained by certain current prohibitions and restrictions in Russian legislation. Partner
banking instruments are based on the fundamental principles of Shariah and theological doctrine, which in a number of cases do not fully correspond to, and sometimes conflict with,
the legislation. The authors have considered the peculiarities of Islamic banking through the
example of a Murabaha contract as the main institution of financing based on Shariah principles. The authors have concluded that in Russia there are various approaches to the issue of
how to implement the instruments of Islamic banking in the Russian legal system, from zero tolerance to the need for an appropriate regulatory framework. Introduction of alternative, and
especially Islamic, financial instruments in the country’s economy determines the need to inten Hazzar M. E., Mikheeva I. E., Alekseeva D. G., 2018
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sify the methods of harmonizing the norms of banking legislation and the Bank of Russia’s regulations for arranging banking risk management, for effective banking operations and transactions in the integration processes of forming a single banking market. In this regard, public-law
measures and contractual-legal forms of banking activities become the most important factor in
ensuring financial stability of credit institutions and banking security. Conclusion: in order to
create a sufficient legal framework for partner banking in Russia, it is necessary to use the
whole toolkit of legal relations combined with the world experience. In order to start implementing the partner (Islamic) banking tools into the country’s economy, it is sufficient to make
selective changes to legislation that would eliminate the most significant obstacles for the Islamic economy development. Afterwards, when the partner banking development shows its efficiency for the Russian economy, in order to attract foreign investments, a broad-scale legislative change will be needed. Besides, for Russian banks, which are not familiar with the legal peculiarities of partner banking instruments functioning, it is necessary to develop standards for
partner banking and related services, standard contract forms and methodological recommendations on how to provide services in partner banking.
Keywords: partner banking; Shariah principles; Islamic financial instruments;
implementation; legal system; standards
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Введение: вопросы правового регулирования партнерского (исламского) банкинга в
России приобрели особую значимость в условиях экономического давления, оказываемого
рядом государств на Россию. Актуальна и проблема привлечения в страну инвестиций,
особенно из стран Азии и Ближнего Востока. Способствует развитию партнерского
банкинга в России фактор значительного количества мусульманского населения, которому близки и понятны принципы шариата, на которых базируется исламская экономика. Цель: авторы анализируют сущность и основные особенности правового регулирования исламского банкинга, сходство и различия основных подходов, применяемых в
стандартах шариата и в российском законодательстве, выявляют проблемные вопросы
и предлагают возможные пути их решения. Методы: использована совокупность методов научного познания: анализа и синтеза, междисциплинарного подхода и сравнитель135
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ного правоведения. Результаты: установлено, что применение инструментов партнерского банкинга сдерживается определенными запретами и ограничениями, предусмотренными в российском законодательстве. Инструменты партнерского банкинга базируются на основополагающих принципах шариата и теологической доктрине, которые в
ряде случаев не в полной мере соответствуют, а иногда и противоречат законодательству. Особенности исламского банкинга рассмотрены на примере договора мурабаха
как основного института финансирования, основанного на принципах шариата. Авторы
заключают, что в России существуют различные подходы к вопросу о возможности имплементации в российскую правовую систему инструментов исламского банкинга, от
полного непринятия до необходимости создания соответствующей нормативной основы. Имплементация в экономику страны альтернативных, в том числе исламских, финансовых инструментов обусловливает потребность в интенсификации приемов гармонизации норм банковского законодательства и нормативных актов Банка России для организации управления банковскими рисками, эффективного осуществления банковских
операций и сделок в интеграционных процессах формирования единого рынка банковских
услуг. В связи с этим публично-правовые меры и договорно-правовые формы организации
банковской деятельности становятся важнейшим фактором обеспечения финансовой
устойчивости кредитных организаций и банковской безопасности. Выводы: для создания достаточной правовой базы партнерского банкинга в России необходимо использовать весь правовой инструментарий правоотношений с учетом мирового опыта. Для
начала имплементации инструментов партнерского (исламского) банкинга в экономику
страны достаточно внесения точечных изменений в законодательство, устраняющих
наиболее существенные препятствия к развитию исламской экономики. Впоследствии,
когда развитие партнерского банкинга продемонстрирует свою эффективность для
российской экономики, в целях привлечения зарубежного финансирования, необходимо
масштабное изменение законодательства. Кроме того, для российских банков, незнакомых с правовыми особенностями функционирования инструментов партнерского банкинга, необходимо разработать стандарты партнерского банкинга и связанных с ним
услуг, стандартных форм договоров и методических рекомендаций по предоставлению
услуг в сфере партнерского банкинга.
Ключевые слова: партнерский банкинг; принципы шариата; исламские финансовые инструменты;
имплементация; правовая системы; стандарты

so good that they haven’t even requested for the
State’s assistance. The high financial stability of
“Islamic” banks is due, first of all, to prohibition of
excessive risk which so often causes bankruptcies
of “traditional” banks.
Therefore, it is no mere chance that the possibility of using Islamic financial instruments in Russia based on prohibition of usury, loan interest, excessive risk and uncertainty, as well as restrictions
on investment of funds and income received from
prohibited activities such as weapons and alcohol
production, gambling, is actively discussed on various forums at this time, so difficult for the economy
of our country.

Introduction
The economic crisis of nowadays and sanctions imposed on Russia by the EU and US make
the issues of banking sector development and enhancement of the financial stability of credit organizations as well as attraction of foreign investments
from the countries of Asia and the Middle East topical indeed.
The attention of the Russian legislator and
business representatives to the economy based on
the ethical principles of the Shariah, is also due to
the high financial stability of credit and other financial institutions developing this part of the economy. Compared to the negative, even catastrophic
consequences of the global financial crisis of
2010-s, which led to the bankruptcy of many Russian and foreign banks, none of the banks working
under the Shariah principles has been declared
bankrupt, and moreover their financial results were

Issues of Practicability of Creating Special
Legislation on Islamic Banking in Russia
Islamic banking is based on the ethical principles where entrepreneurs follow norms of morality and decency while pursuing their commercial
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interests. So, it can be said that commercial
jurisprudence consists of principles and rules that
must be followed during those operations that
correspond to religious dogmatics.
Agreements of the parties that exclude uncertainty are also of high importance. Moreover, uncertainty or ambiguity which potentially may lead
to disputes between participants of commercial legal relations “uncertainties or ambiguities that can
lead to disputes may render a contract void under
Shariah” [7, р. 5 ].
The main requirements of Shariah, on which
Islamic financing is based, are as follows [1]:
1. Income can be obtained only in two ways:
by trading in goods (produced by the seller himself
or purchased from others) and by providing services.
2. Prohibition of income in the form of usury
interest i. e. Riba. The prohibition of Riba, which
means “surplus”, is fundamental in Islamic law and
“interpreted as "any unjustified increase of capital
whether in the form of loans or sales", being the
basic principle of the system. A common opinion
among Islamic scholars is that Riba covers not only
usury but also unfair accrual of incomes, which is
widely practiced. The prohibition of interests has
led to the fact that net debts where interest rates are
directly specified are also prohibited now. This ban
is based on the arguments of social justice, parity
and property rights. Islam encourages profit earning
but prohibits taking monetary interest because profits symbolize successful entrepreneurship and creation of additional wealth. In contrast, interest means
costs accrued regardless of the results of business
transactions and thus cannot create wealth, if commercial losses happen. Social justice requires that
borrowers and creditors share both profits and losses equally and that the process of accumulation and
distribution of wealth in the economy is fair to reflect the real productivity”1.
In ethical (Islamic) banking the principle of
sharing of the risks and benefits resulting from the
financing by shareholders and investors is very important. The principle of partnership participation in

a particular financial instrument radically distinguishes this type of financing from traditional, allowing, and sometimes directly contributing to putting strain on an unsecure debtor who is simply incapable, for various reasons, to pay his debt in time,
regardless of the financial result achieved due to the
funds previously borrowed. Representatives of Islamic banks emphasize that “Islamic banking helps
to promote a more equitable distribution of income
and wealth and increase equity participation in the
economy”2.
3. The seller can sell only the goods that he
owns (i. e. he is the owner) and which are physically available to him.
4. The principle of sharing risks is closely associated with the principle of prohibition of income
in the form of usurious interest. Revenue can only
be obtained as a result of commercial activity
which is risky in its nature. It means that income
cannot be guaranteed, and an entrepreneur has to
take on a commercial risk.
It is important that ethical (Islamic) banking
has a number of stringent restrictions on commercial activities that are antisocial and harmful to the
entire community. In particular, it is forbidden to
invest in activities and trade in:
– alcoholic, tobacco products and places where
these products are sold.
– weapons, ammunition and their components.
– casino, tote and other gambling.
– prostitution and pornography.
Islamic banks often update this ban list with
the following3:
– any other industry where activities are not allowed in accordance with the Shariah;
– any derivative instruments and fixed income
instruments, such as options, warrants, swaps, futures, the sale rate for securities, as well as currency
options, as well as structured notes for assets;
– any product that is not based on tangible
assets.

2

Official website Emirates Islamic. Available at: https://www.
emiratesislamic.ae/eng/islamic-banking/ (accessed 17.06.2017).
3
Official website of Al Rayan Bank. Available at:
https://www.alrayanbank.co.uk/useful-info-tools/about-us/ethical-banking/ (accessed 17.06.2017).

1

Available at: http://islamic-finance.ru/board/14-1-0-82 (accessed 17.06.2017).
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Considering the main prohibitions and restrictions in business and banking activities of
commercial organizations, it is also necessary to
underline the following principles 1:
– it is unacceptable to make money out of
money in Islamic banking. Since money is a purchasing power that is considered the only correct
use of money, money cannot be used to make more
purchasing power (money) without going through
the intermediate stage of their use for purchasing
goods and services;
– garar (uncertainty, risk or speculation) is
prohibited. At the same time, the contracting parties
should have a clear idea of the amounts due as a
result of the transactions conducted and should be
exempt from uncertainty, risk and speculation. In
addition, the parties cannot predetermine the guaranteed profit based on the principle of “undetermined benefits”.
Thus, the central place in the doctrine of Islamic finance belongs to the principle that money in
itself has no intrinsic value. As a matter of religion,
a Muslim cannot give money, or get money from
someone, and benefits i. e. interest (known as riba)
are not allowed. As making money out of money is
forbidden, wealth can be created only on the basis
of legitimate trade and investment in assets. Money
should be used in accordance with the principles of
Shariah2.
The Islamic financial model is actively used in
the world economy being the motive economic
force in many countries including the United Arab
Emirates, Indonesia, Bahrain, Malaysia, Qatar, Iraq,
Iran, Jordan and other countries. In some countries
all financial institutions must meet the requirements
of Shariah, in others a dualistic model exists that
makes it possible to create both Islamic and traditional banks that do not meet the requirements of
ethical banking. As I. Zaripov [2, р. 2] points out,
the results of Islamic banking are so amazing and it
is getting new clients so quickly that even in nonMuslim countries first “Islamic windows” and then
full-function branches operating according to the
principles of Sharia, began to open. Today, there
are about 300 large Islamic financial institutions
with assets of about 2 trillion US dollars in the
world. Islamic financial centers work in the UK,

Luxembourg, France, Germany, Belgium, USA and
other countries. Many international companies,
seeking to attract investors from the Middle East
and Asia, adapt their own financial products to the
requirements of ethical banking. So, it is now
known that the methods corresponding to the norms
of Shariah, are being introduced by Goldmoney to
attract investments from Islamic markets. In January 2017 representatives of the company made a
statement that their network accounts and current
assets were recognized as Sharia-compliant by the
Shariah Supervisory Board of Amanie Advisors.
The Shariah Supervisory Board earlier published
“fatwas” basing on the gold standards set by the
Accounting and Auditing Organization of Islamic
Financial Institutions (AAOIFI) and developed in
cooperation with the World Gold Council. At the
moment, all Goldmoney actions pave the way for
attracting Islamic investors in matters of instant
purchases, savings and transactions in gold on a
global scale via their platform of the Islamic window. It is noteworthy that the company, which has
an exceptionally large client base, managing assets
worth more than 1.7 million US dollars, considers
the provision of services in accordance with the
norms of the Shariah, the most important step in the
perspective of its growth and development 3.
Gradually, some of the states of the former
Soviet Union, where a large part of the population
professes Islam such as Azerbaijan, the Kyrgyz Republic, are also discussing the possibility and expediency of introducing the Islamic financial instruments into the country’s economy and, accordingly,
development of an adequate legal regulation. The
most advanced among them in the matter of implementation of Islamic banking is the Republic of
Kazakhstan, where Islamic financial institutions are
regulated by the Law of the Republic of Kazakhstan dated August 31, 1995 No. 2444 “On Banks
and Banking Activities in the Republic of Kazakhstan” and the relevant regulatory Acts of the National Bank. The Special Law “On Islamic Banking
Activities” was adapted in May 2014 in the Republic of Tajikistan.
For Russia, which is under economic sanctions
and where millions of Muslims live, alternative

1

3

2

Official website Emirates Islamic.
Official website of Al Rayan Bank.

Available at: http://islamic-finance.ru/news/2017-01-30-1685
(accessed 17.06.2017).
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forms of financing, including the Islamic financial
instruments, may become a driver of economic development and a necessary basis for attracting
much-needed foreign investment from the countries
of Asia and Middle East.
At the same time the existing significant differences in the basic principles and methods of
conducting banking operations and transactions in
Islamic banking, the approach to the “identity” of
the client, the management of banking risks, control
and supervision of the conformity of banking activities not only to normative regulations, but also
to the principles of Shariah cause problems in the
legal regulation of ethical (alternative) banking.
There are various approaches to the issue of
how to implement the instruments of Islamic banking in the Russian legal system, from complete nonacceptance1 to the need for an appropriate regulatory framework.
To determine the vector of development of the
Russian legislation in the sphere of Islamic banking, a working group of the Bank of Russia was
established, which approved the Road Map for implementing partner banking in Russia in 2016.
Sberbank of Russia, Vnesheconombank and other
large banks show a certain interest in its development. As part of the implementation of the Road
Map in March 2016 in Kazan the first Russian partner (Islamic) Banking Center was opened. It will
work in accordance with the principles of partner
financing applied in the countries of Southeast Asia
and Middle East.
As an alternative it is considered to be possible to create an ethical (orthodox) system of equity
financing of enterprises in Russia also based on
the principles of equity financing and prohibiting
usurious interest which is reflected in the Old Testament.
According to the idea of the developers, the
bank will fulfill the orders of its customers, make
settlements between organizations and ensure safe-

ty of funds. At the same time, it will not participate
in risky projects, issue loans or organize speculative
trading at currency and stock markets. In other
words, it will not become interested in usury, which
by the way was prohibited by Catholic Christians
[6] of the medieval Europe for a long time. To the
authors, one of the advantages of the proposed system is that a full-scale reform of the current legislation is not needed.
Introduction of alternative, and especially Islamic, financial instruments in the country’s economy determines the need for intensifying the methods of harmonization of the banking legislation
norms and the Bank of Russia’s regulations for arranging banking risk management, effective implementation of banking operations and transactions in the integration processes of forming a single banking market. In this regard, public-law
measures and contractual and legal forms of organizing banking activities become the most important
factor in ensuring the financial stability of credit
institutions and banking security.
Of course, at the time when population needs
affordable financial services of high quality, development of alternative forms of financing based on
ethical principles is required, and in this case the
ethical (orthodox) system of equity financing of
enterprises is a good choice. However, as a set of
measures the system has not been developed yet
and it will take time to adapt it.
With respect to partner banking, different options are considered such as:
– not to change the law basically but work
within the existing legal environment;
– to amend the law and, in particular, Federal
Law No. 395-1 of 02.12.1990 “On Banks and
Banking Activities”, the Tax Code of the Russian
Federation: Part One (Federal Law No. 146-FZ of
July 31, 1998) and Part Two (Federal Law No. 117FZ of August 06, 2000) of the Civil Code of the
Russian Federation as well as the normative legal
and regulatory acts2.

1

To Bushmin E., Deputy Chairman of the Federal Council, the
Bank of Russia and Russian legislation system are not ready to
accept Islamic banking. Official website of the Association of
Russian Banks: Available at: http://arb.ru/b2b/news/vitse_spiker_sovfeda_tsb_i_rossiyskoe_zakonodatelstvo_ne_goto
vy_k_islamskomu_ban-10013335/?sphrase_id=200099 (accessed 17.06.2017).

2

At the period of 2014–2016 a few draft laws were submitted
for consideration in State Duma. Their content concerned the
issues of regulation of separate elements of partner banking.
However they were not approved.
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– to create a partner banking “window” within
the current legislation of the Russian Federation,
develop microfinance and insurance, based on the
principles of partner finance.
It is necessary to understand how to improve
the domestic legislation in order to develop partner
banking which is most important for the economic
recovery of Russia. Another important task is the
legislative (normative) adaptation of the features of
Islamic banking products (services), which are traditionally divided into three following types1 according to the principle of their formation:
– based on partnership (or “sharing profits /
profits and losses”): mudaraba and musharaka;
– based on participation in transactions (or
“transaction / business debt”): murabaha, ijara (leasing), salam, istisna, istijrar, kardul-hasan, vadiya;
– based on payment of fees (tariffs) of the
bank (or “commission” products): vakala (letter of
credit).
Accordingly, for Russian banks that are not
familiar with the legal peculiarities of the partner
banking instruments it is necessary to develop
standards for partner banking and related services,
standard contract forms and methodological recommendations on services in the sphere of partner
banking. Particular attention is paid to these issues
in the Roadmap for the development of partner
banking and related financial services in the Russian Federation approved by the Bank of Russia’s
working group.
The partner banking instruments are based on
the fundamental principles of Shariah and theological doctrine. December 7, within the framework of
the annual 15th conference of the Organization of
Accounting and Audit of Islamic Financial Institutions (AAOIFI) and the World Bank on Islamic
Economy and Finance, agreements were signed on
the translation of the entire text of the organization’s Sharia standards into Russian and French.
Some of the standards have already been translated2. However, when translating and adapting, some
legal problems arise.
First, the standards are not a normative act of
direct action, and secondly, they are extremely dif-

ficult for perception by a wide range of legal practitioners, including banking and law specialists, because they contain concepts and legal categories
that are inconsistent with the Russian law, and
some sound too uncertain (for example, the phrase
“until the parties go their separate ways” to designate a time interval). To understand these texts it is
necessary to know the norms of Sharia, the doctrine
of Islam and the opinions of theological scholars,
often inaccessible to the Russian law enforcers.
Therefore, it is necessary to develop scientific
comments or specifications to clarify a number of
terms used in partner banking.
Proper use of the terminology of Islamic finance in Russian legislation and law enforcement,
standardization of Islamic financial transactions is
very important. As noted by М. Kalimullinа, “at
present Islamic financial standards contain concepts
that can be easily and effectively transmitted via
Russian-language equivalents (for example, a
mudaraba transaction can be classified as trust
management), and specific terms and concepts that
do not have a direct common analogue in the Russian language (for example, sukuk, the best performance of the obligation, intentional delay in debt
payment” [3, р. 122].
This means that “success of the further development of the young branch of Islamic finance
both in Russia and in the CIS depends mainly on
correct translation and implementation of terminology” [3, р. 123].
The Main Features of Financing under a Murabaha Contract in Islamic Law
Islamic law offers various ways of financing
but one of the most popular is murabaha [9, р. 6].
Initially, murabaha was defined as an exchange
transaction in which the buyer purchases items
from the seller at a certain price paid to the seller.
It was assumed that the seller would disclose his
expenses so that the profit (margin) can be agreed
accurately. Consequently, this type of sale is a
form of “trust sale”, since the buyer has to believe
that the seller is disclosing the real value. If a trader is acting on behalf of the other party in the purchase of goods, the mark-on can be considered as
a payment for the trader’s service in the search,
transportation and delivery of goods. As researchers say, however, this type of sale of goods for
money should be distinguished from the transaction in which a bank or financial institution buys

1

The official site of the Islamic Center for the Competence of
Islamic Business and Finance in Russia: Available at: http://ibfdfund.ru/about-islamic-banking (accessed 17.06.2017).
2
Shariah AAOIFI standards will translate into Russian and
French languages. Available at: http://www.muslimeco.ru/
onews/2305/ (accessed 17.06.2017).
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real estate and simultaneously sells it with the benefit for the customer. This operation is called “Murabaha of purchase – in favor of the customer”. For
some commentators, murabaha of purchase in favor
of the customer is a controversial method, as it can
easily be used as a means of avoiding the ban on
riba. The goal here is to withdraw money, not to
trade commodities, and in most modern Islamic
financial transactions the goal is achieved via a
combination of other halal contracts1.
The contract of murabaha is the “backbone of
Islamic banking” [8, р. 13]. Traditionally, murabaha is used to perform some active operations of the
bank for the purposes of export-import financing
and working capital financing. As part of the transaction, a sale is made by the bank with a mark-up
of a certain asset, previously purchased by the
bank, in favor of the customer. The income of the
bank from this transaction is the mark-up specified
in the contract concluded with the client 2.
The requirements to be met when concluding a
murabaha contract are stipulated in Shariah Standard No. 8 “Murabaha”3 (hereinafter – Standard
No. 8). However, implementation of this financial
instrument in the countries of non-Islamic law is
possible only if it is not contrary to the legislation
of the country in which it will be used.
Analysis of Standard No. 8 allows us to conclude that the implementation of murabaha is carried
out in several stages, including various actions and
transactions, such as: the client comes to the creditor
with a request to purchase the goods; then the client
promises to buy out the goods; the creditor purchases
the goods; murabaha contract is signed.
According to the Standard No. 8, the first
three stages precede the conclusion of a murabaha
contract.
The stage when the client comes to the financial institution 4 (hereinafter referred to as a creditor or bank) with a request to purchase a certain
product from the supplier on his behalf (hereinafter referred to as the application) is initial. It is an
obligatory condition for the purchase of the goods

by the bank from the supplier for the subsequent
sale of this product to the customer under a murabaha contract.
Standard No. 8 does not specify any counteraction from the lender.
The promise given to the bank i.e. to buy out
the goods purchased (hereinafter – the promise) is
the next stage which is however not mandatory
when murabaha is performed, but in practice, as a
rule, it is always fulfilled. According to clause
2.3.2. of Standard No. 8, the promise is not a part of
the murabaha contract.
According to Standard No. 8 it is possible for
both parties to cancel their promises. The lender
cannot make the customer purchase the goods that
were bought for him at his request.
In view of the foregoing, it can be concluded
that the client’s actions are not interrelated whether
it is addressing the bank or his promise to buy out
the goods or a murabaha contract. None of them is
regulated which may lead to disputes.
Standard No. 8 just specifies general rules of
the client’s behavior when coming to the bank and
promising:
– the client’s visit to the bank and his promise
to buy out the goods can be shaped as separate documents or as one general document (clause 2.1.3);
– a certain source of goods supply can be specified in the application form and document proving
the client’s intentions (promise);
– the “promise” document may contain a provision on deferment of payment (clause 2.3.4.) and
a mark-up on the goods (Section 2.3.4.), if needed;
– the document to be presented in a proper
form (clause 2.1.3.) in writing;
– prepared at random or in the standard form
of the bank (clause 2.1.3.);
– the document must be signed by the customer (clause 2.1.3).
– the terms of the client's promise to purchase
the goods before the conclusion of the murabaha
contract can be changed by agreement of the parties
if they relate to the deferral of payment, mark-up or
other terms and conditions (clause 2.3.4.).
The purchase of the goods by the bank as
property is the third stage of murabaha.
The content of this contract is similar to that of
an ordinary contract of sale.
Standard No. 8 stipulates the following basic
conditions of goods purchase:
– in respect of the goods, there must be no
consent from the client to the supplier’s offer to
purchase the goods;

1

Available at: http://www.islamic-finance.com/item_murabaha_f.htm. (accessed 17.06.2017).
2
Available at: http://islamic-finance.ru/board/8-1-0-11 (accessed 17.06.2017).
3
Shariаh Standard No. 8 was adopted by the Shariah Board at
Meeting No. 4, held from 25 to 27 of Safar in the year 1421 of
Hijra, which corresponds to May 29-31, 2000. It was published
on 4th of Rabi al-Awalaal 1423 of Hijra that corresponds to
May 16, 2002.
4
Authors’ note: Under Standard 8 any financial institutional
can become the creditor within a murabaha contract. However
in this document “the creditor” is related only to banks.
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– any previous contractual agreements related
to the delivery of the goods must be canceled;
– the goods cannot be purchased with the right
of repurchase for the client;
– the price of the goods when being bought by
the bank from the supplier must not exceed the
market price;
– аs a general rule, the bank must purchase the
goods independently.
The conclusion of a murabaha contract is the
fourth stage.
From the general meaning of Standard No. 8
it follows that the murabaha contract is an agreement under which the bank undertakes to transfer
to the client the property (goods) previously purchased by the bank itself into its ownership at the
request of the client, and the client undertakes to
accept and pay for the goods with a pre-agreed
mark-up on the price.
Murabaha from the Arabic language is translated as a sale at a profit [1, р. 49]. In this regard,
from the legal point of view, a murabaha contract in
itself is similar to an installment trade contract.
However there is a difference between these two:
credit payment for goods means that interest for
using the credit will be paid, which is not allowed
under a murabaha contract.
This prohibition is based on the following
rules of the chapter “The Cow” (verse 275) of the
Quran: “Allah has permitted trade and banned usury”1. It should be noted that the ban on usurious
interest (riba) is fundamental in Islam, as earning
income in the form of riba is a serious sin.
According to murabaha, the bank receives
profit from the difference between the acquired
and sold asset to the client. The client, in turn, receives an alternative option for purchasing the
goods by using the financial mechanism of the
bank [5, р. 56].
This profit of the bank is included in the price
of the goods.
Standard No. 8 sets the following basic requirements for the price of the goods for which the
goods are sold by the creditor to the client;
– the price must be indicated in the murabaha
contract (clause 4.6.);
– it cannot depend on an unknown variable or
variables, the values of which will be determined in
the future, depending on the LIBOR rate or another
variable value and should be calculated as a percentage of the price of the goods for which the bank
purchased the goods from the supplier (clause 4.6.);

– it cannot be changed after the conclusion of
the murabaha contract (in this connection some
questions arise when it comes to prolongation);
– it includes the price at which the bank purchased the goods from the supplier (clause 4.7.),
and the mark-ups on the goods (bank’s profit);
– only expenses disclosed by the bank can be
included in the price of the goods (clause 4.3.), otherwise the bank has no right to take into account
such expenses, except usual expenses (transportation costs, commission on letters of credit and insurance premiums);
– it is mandatory to notify the client of all
payment terms and conditions, incl. if the bank purchases goods on repayment deferral conditions;
– in case of receiving discounts from the supplier, the bank is obliged to reduce the price of the
goods by the discount amount (clause 4.5.);
– the bank’s mark-up is to be clearly reflected
in the goods price and separately specified in the
murabaha contract (clause 4.6.);
A mark-up in its legal nature is a sort of payment for financing which cannot be expressed in
percentage.
The mark-up must comply with the following
rules:
– it includes direct expenses paid by the bank
to a third party (clause 4.4.), e.g. insurance of the
goods at the stage of ownership acquisition and in
the future (clauses 3.2.6., 4.3.), other expenses, if
the client find them acceptable (clause 4.3.);
– it cannot depend on an unknown variable or
variables, the values of which will be calculated in
the future based on the LIBOR or any other variable value (clause 4.6.);
– it can be specified in the murabaha contract
as a fixed amount or as a percentage of the cost of
the goods or the value plus the bank’s expenses
(clause 4.7.).
– A murabaha contract is signed in the bank
under the control of the Sharia board. Such control
on the part of Shariah experts is required in order to
provide confirmation to investors that the money
they invested is used only in businesses permitted
by Shariah.
The goods purchased by the bank with an intention of further resale to the client should also
meet the Shariah requirements as follows:
– it cannot be gold, silver, currency or securities, whose assets consist of receivables (clause
2.2.6); tobacco, alcohol products, pork meat
and products made of it, weapons and ammunition, gambling products, as well as other types

1

The Quran; Trans. I. Yu. Krachkovsky. Ed. 18th. Rostov-onDon: Phoenix, 2016. 39 p.
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of entrepreneurial activities, financing of which is
prohibited by the Board on the principles of Islamic
finance;
– it cannot be the subject of another murabaha
contract, since refinancing is not allowed;
– at the time of conclusion of the murabaha
contract the goods must be beneficially owned by
the creditor, and all documents and contracts must
be drawn up on behalf of the bank.
Methods used in murabaha to ensure fulfillment of obligations.
Deposit (Hamish Jiddiyah) is a sum of money
which guarantees compensation to the bank for any
damage arising as a result of the client’s breach of
his promise (clause 2.5.3). It is calculated as the
difference between the prime cost of the goods and
the price of its sale to a third party (it cannot be calculated as a missed margin in a murabaha transaction (clause 2.5.4).
Caution (Urban) is a sum of money deposited
by the client to ensure compliance with his obligations i.e. payment of the goods. It is calculated as
the difference between the price of the goods when
bought by the bank and the price of resale to a third
party (clause 2.5.6.).
Pledge of property:
– pledge of cash on an investment account
(clause 5.2.);
– pledge of immovable or movable property
(clause 5.2.);
– pledge of goods purchased under a murabaha
contract without taking possession of the pledged
asset, or by taking possession of the pledged asset
with the subsequent gradual release of the subject
of pledge in proportion to the percentage of the total payment received (clause 5.2.).
Not all provisions of this clause can be applied
by Russian law practitioners, since Russian law
does not provide for a fiduciary pledge and gradual
release of the subject of the pledge from encumbrance (for real estate).
The following conditions can also be related to
the ways of ensuring the fulfillment of obligations
in order to minimize the risks of the creditor:
– when the client gives authority to the bank to
sell the goods in case of a delay in payment and
hands over change of condition form as part of a
murabaha contract making the bank the owner of
the goods (clause 5.4.) – if agreed;
– a condition according to which the client
concedes title to the goods to the bank which makes

it possible later to sell the pledged goods without
going to the law (clause 5.5.) – if agreed.
The following main features of financing under a murabaha contract can be mentioned:
– before a murabaha contract is concluded,
first, the client goes to the bank with his request,
then he promises to buy out the goods from the
bank, after that the bank purchases the goods from
a supplier. The promise and purchase are not included in the subject of the murabaha contract;
– the nature of the murabaha contract is similar
to this of an installment purchase agreement, with
the exception of the possibility of obtaining a gain
in money (riba) from the client such as: interest,
commissions and penalties;
– a fee for the murabaha financing is a markup on the goods;
– the return of funds comes from the risks that
are shared by both lender and client, including the
obligation of the lender to purchase the goods in his
property before selling it to the client;
– the return of funds (money) provided to the
client is carried out through various traditional
methods of ensuring the fulfillment of obligations,
pledge, guarantee, surety.
Conclusions
The analysis has shown that in modern economic conditions there is a high potential in Russia
for application of various partner banking tools.
The following factors determine the possibility and practicability of developing partner (Islamic) banking: a considerable part of Russia’s population that profess Islam; the interest in attracting
foreign investments from the countries of Asia and
Middle East; forming the halal product market the
financing of which requires relevant financial
tools.
Therewith, for application of such tools in
Russian economy, it is necessary to create a certain
legal framework being a legislative system that
would regulate the legal regime of the tools and the
legal status of subjects applying thereof.
A widely spread opinion that the use of financial tools can be regulated by Shariah standards
only is erroneous.
Through the example of murabaha contracts,
it is well seen how much the requirements of Shariah standards do not correspond, and sometimes
are in direct contradiction, to Russian law.
The Standards themselves often lack the specifics
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necessary for univocal application in the economy,
and in some cases, they even lack the analogue in
Russian law.
In this context, the activity of the Bank of Russia in developing the road map and, correspondingly, a complex of measures for working out the legislation necessary for developing partner (Islamic)
banking is crucial.
At the first stage, now, it is important to determine the legislation development vector (and to
decide whether the legislative changes will be selective or broad-scale), and then it is necessary to
start a more precise work over regulatory acts.
The depth of the correction of the current Russian legislation in order to use the partner banking
instruments in the economy depends on the ultimate
goal mainly. In our opinion, in order to acquire the
first experience and knowledge about partner banking, it is really enough to introduce point-by-point
changes that make it possible to use partner banking instruments in a certain territory as a pilot project. This will make it possible to understand the
peculiarities of the functioning of partner banking
in the Russian reality and to determine what changes in legislation are necessary for their effective use
countrywide.
In the future, making such changes, in our
opinion, is necessary for the full-fledged use of
partner banking instruments, economic development and attracting foreign investment, including
from the countries of Asia and Middle East. Changes may involve banking operations and transactions, insurance based on the principles of partner
finance, securities market procedures.
Particular attention should be paid to the development of a mechanism for resolving disputes
related to the provision of related services, as well
as to reforming of the banking supervision over the
activities of financial institutions operating on the
basis of the principles of partner finance, including
compliance with legislation on combating the legalization (laundering) of proceeds from crime, and
the financing of terrorism, because “the effectiveness of the national regime of combating against
money laundering and financing of terrorism depends on how strictly the relevant standards are
observed by all financial intermediaries, including
financial institutions and other persons providing
access to the financial system” [4, р. 9].
At present, the Russian economy “has a serious potential for the development of Islamic finance in the field of banking, insurance, financial
markets in Russia, but it is not easy to put it all in
practice. And the result will definitely depend on

the interest of companies in development of Islamic
finance, position of the Government and attitude of
mind of the population. The existing Islamic financial institutions in Russia prove that it is possible”
[3, р. 20].
At the present time, the efforts made by the
Bank of Russia, as well as by all interested parties,
could mean that the potential will be unlocked and
therefore it is difficult to overestimate the relevance
and importance of creating sufficient, consistent
and non-conflicting legislation that would become a
way to resolve existing problems rather than their
source.
Of course, to create a sufficient legal framework for partner banking it is necessary to use the
entire legal toolkit of legal relations in this area
with the world experience taken into account in
order to create a stable and efficient financial system, meet the population’s needs for banking and
other financial services.
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