Вестник Пермского
университета.
Юридические науки
2017. Выпуск 37
Выходит 4 раза в год
Учредитель: Федеральное
государственное бюджетное
образовательное
учреждение высшего
образования «Пермский
государственный
национальный
исследовательский
университет»

Vestnik Permskogo
Universiteta.
Нuridicheskie Nauki
2017. Vypusk 37
Vykhodit 4 raza v god
Uchreditel’: Federal’noe
gosudarstvennoe byudzhetnoe
obrazovatel’noe uchrezhdenie
vysshego obrazovaniya
“Permskiy gosudarstvennyy
natsional’nyy issledovatel’skiy
universitet”

Perm University Herald.
Juridical Sciences

Рассматриваются фундаментальные и прикладные проблемы
юридической науки. Исследуются
современное состояние российского законодательства, правоприменительная практика, формулируются предложения по развитию и совершенствованию различных отраслей права. Анализируются теоретические и исторические аспекты государственноправовых явлений, международное и зарубежное законодательство, проводится сравнительное
изучение правовых институтов в
России и других странах.

Rassmatrivayutsya fundamental’nye
i prikladnye problemy yuridicheskoy
nauki. Issleduyutsya sovremennoe
sostoyanie rossiyskogo zakonodatel’stva, pravoprimenitel’naya praktika, formuliruyutsya predlozheniya
po razvitiyu i sovershenstvovaniyu
razlichnykh otrasley prava. Analiziruyutsya teoreticheskie i istoricheskie aspekty gosudarstvennopravovykh yavleniy, mezhdunarodnoe i zarubezhnoe zakonodatel’stvo,
provoditsya sravnitel’noe izuchenie
pravovykh institutov v Rossii i drugikh stranakh.

Fundamental and applied issues of
juridical science are considered.
The current state of Russian legislation, law enforcement practice are
investigated, suggestions on development and improvement in different branches of law are formulated.
Theoretical and historical aspects
of state legal phenomena, international and foreign legislation are
analyzed, legal institutions of Russia and other countries are investigated in the comparative aspect.

2017. Issue 37
Published 4 times a year
Founder:
Perm State University

Председатель редакционного совета:

Голубцов Валерий Геннадьевич,
д. ю. н., заведующий кафедрой предпринимательского права, гражданского и арбитражного процесса
Пермского государственного национального исследовательского университета

Главный редактор журнала:

Кузнецова Ольга Анатольевна,
д. ю. н., профессор кафедры гражданского права,
заместитель декана по науке юридического факультета
Пермского государственного национального исследовательского университета
Журнал включен в Перечень ведущих рецензируемых научных журналов
и изданий, в которых должны быть опубликованы основные научные результаты
диссертаций на соискание ученой степени доктора и кандидата наук
(по научной специальности 12.00.00 – юридические науки)
Журнал включен в международную базу данных Web of Science Core Collection
 Редакционная коллегия, 2017
Журнал зарегистрирован в Федеральной службе по надзору в сфере
связи, информационных технологий и массовых коммуникаций.
Свид. о регистрации средства массовой информации ПИ № ФС7766479 от 14 июля 2016 г.

РЕДАКЦИОННЫЙ СОВЕТ

EDITORIAL BOARD

Андреева Татьяна Константиновна,

Andreeva Tatiana Konstantinovna,

к. ю. н., заместитель Председателя Высшего
арбитражного суда РФ в отставке,
заслуженный юрист РФ

Candidate of Juridical Sciences, Deputy Chairman
of the Higher Arbitration Court of the Russian Federation,
Honored Lawyer of the Russian Federation

Блажеев Виктор Владимирович,

Blazheev Viktor Vladimirovich,

к. ю. н., профессор, ректор Московского
государственного юридического университета
им. О. Е. Кутафина (МГЮА), заслуженный юрист РФ

Candidate of Juridical Sciences, Professor,
Rector of the Kutafin Moscow State Law University
(MSAL), Honored Lawyer of the Russian Federation

Бублик Владимир Александрович,

Bublik Vladimir Aleksandrovich,

д. ю. н., профессор, ректор Уральского государственного
юридического университета, член правления
Ассоциации юристов России

Витрянский Василий Владимирович,
д. ю. н., профессор, заместитель Председателя
Высшего арбитражного суда РФ в отставке,
заслуженный юрист РФ

Габов Андрей Владимирович,
д. ю. н., член-корреспондент РАН,
заслуженный юрист РФ

Голубцов Валерий Геннадьевич,
д. ю. н., профессор, зав. кафедрой предпринимательского
права, гражданского и арбитражного процесса
Пермского государственного национального
исследовательского университета
(председатель редакционного совета)

Красавчикова Лариса Октябриевна,
д. ю. н., профессор, судья Конституционного суда РФ,
заслуженный юрист РФ

Кузнецова Ольга Анатольевна,
д. ю. н., профессор кафедры гражданского права,
заместитель декана по науке юридического факультета
Пермского государственного национального
исследовательского университета
(главный редактор)

ЛаФордж Уильям Н.,
профессор кафедры стратегического менеджмента
и общественной политики Школы бизнеса
Университета Джорджа Вашингтона

Лушникова Марина Владимировна,
д. ю. н., профессор, заместитель декана
по научной работе юридического факультета
Ярославского государственного университета

Маланин Владимир Владимирович,
д. ф.-м. н., президент Пермского государственного
национального исследовательского университета,
заслуженный деятель науки РФ

Нешатаева Татьяна Николаевна,
д. ю. н., профессор, зав. кафедрой международного
права Российской академии правосудия,
судья Суда Евразийского экономического
сообщества от Российской Федерации

Новоселова Людмила Александровна,
д. ю. н., профессор, председатель Суда
по интеллектуальным правам, заслуженный юрист РФ

Рассел Вивер,
профессор Права Университета Луисвилла,
Школа Права им. Льюиса Д. Брендиеса

Средкова Красимира,
д. ю. н., профессор, зав. кафедрой трудового права
и соцобеспечения Софийского университета

Doctor of Juridical Sciences, Professor,
Rector of the Urals State Law University,
Member of the Board of Association of Lawyers of Russia

Vitrianskij Vasilij Vladimirovich,
Doctor of Juridical Sciences, Professor,
Deputy Chairman of the Higher Arbitration Court
of the Russian Federation, Honored Lawyer
of the Russian Federation

Gabov Andrey Vladimirovich,
Doctor of Juridical Sciences, Corresponding Member
of the Academy of Sciences of Russia,
Honored Lawyer of the Russian Federation

Golubtsov Valerij Gennad’evich,
Doctor of Juridical Sciences, Head of the Department
of Business Law, Civil and Arbitration Procedure
(Executive Secretary of the Editorial Board)

Kuznetsova Olga Anatol’evna
Doctor of Juridical Sciences, Professor in the Department
of Civil Law, Vice Dean for Scientific Affairs
of the Faculty of Law, Perm State University
(Editor in Chief)

Krasavchikova Larisa Oktiabrievna,
Doctor of Juridical Sciences, Professor,
Judge of the Constitutional Court of the Russian
Federation, Honored Lawyer of the Russian Federation

William N. LaForge,
Professor in the Department of Strategic
Management and Public Policy of the George
Washington University School of Business

Lushnikova Marina Vladimirovna,
Doctor of Juridical Sciences, Professor,
Vice Dean for Scientific Affairs of the Law Faculty
of Yaroslavl State University

Malanin Vladimir Vladimirovich,
Doctor of Technical Sciences, President of Perm State
University, Honored Scientist of the Russian Federation

Neshataeva Tatiana Nikolaevna,
Doctor of Juridical Sciences, Professor,
Head of the Department of International Law
of the Russian Academy of Justice, Judge of the Court
of the Eurasian Economic Community

Novoselova Liudmila Aleksandrovna,
Doctor of Juridical Sciences, Professor,
Chair of the Intellectual Property Rights Court,
Honored Lawyer of the Russian Federation

Russell L. Weaver,
Professor of Law, University of Louisville,
Louis D. Brandeis School of Law

Sredkova Krasimira,
Doctor of Juridical Sciences, Professor,
Head of the Department of Business Law, Civil
and Arbitration Procedure, Perm State University
(Head of the Editorial Board)

РЕДАКЦИОННАЯ КОЛЛЕГИЯ
Борисевич Галина Яковлевна,
к. ю. н., доцент, зав. кафедрой уголовного
процесса и криминалистики
Пермского государственного национального
исследовательского университета, г. Пермь

EDITORIAL STAFF
Borisevich Galina Yakovlevna,
Candidate of Juridical Sciences, Associate Professor,
Head of the Department of Criminal Procedure
and Criminalistics, Perm State University, Perm

Боровых Любовь Витальевна,

Borovykh Lubov Vitalyevna,

к. ю. н., доцент, зав. кафедрой уголовного
права и прокурорского надзора Пермского
государственного национального
исследовательского университета, г. Пермь

Candidate of Juridical Sciences, Associate Professor,
Head of the Department of Criminal Law and Prosecutor’s
Supervision, Perm State University, Perm

Валеев Дамир Хамитович,
д. ю. н., профессор, профессор кафедры
предпринимательского права, гражданского
и арбитражного процесса Пермского государственного
национального исследовательского университета,
г. Пермь; заместитель декана юридического факультета
Казанского (Приволжского) федерального
университета, г. Казань

Васильева Юлия Валерьевна,
д. ю. н., профессор, зав. кафедры трудового
права и международного права Пермского
государственного национального
исследовательского университета, г. Пермь

Замараева Зинаида Петровна,
д. соц. н., профессор, зав. кафедрой социальной
работы Пермского государственного национального
исследовательского университета, г. Пермь

Кодан Сергей Владимирович,
д. ю. н., профессор кафедры теории государства
и права Уральской государственной юридической
академии, г. Екатеринбург

Кузнецова Ольга Анатольевна,
д. ю. н., профессор кафедры гражданского
права, заместитель декана по науке юридического
факультета Пермского государственного
национального исследовательского университета,
г. Пермь – главный редактор

Майфат Аркадий Викторович,
д. ю. н., профессор кафедры гражданского
права Уральской государственной юридической
академии, г. Екатеринбург

Михайлов Сергей Георгиевич,
к. ю. н., профессор, декан юридического факультета
Пермского государственного национального
исследовательского университета, г. Пермь

Поляков Сергей Борисович,
д. ю. н., профессор кафедры теории
и истории государства и права Пермского
государственного национального
исследовательского университета, г. Пермь

Прошляков Алексей Дмитриевич,
д. ю. н., профессор, зав. кафедрой уголовного
процесса Уральской государственной
юридической академии, г. Екатеринбург

Телегин Александр Степанович,
к. ю. н., профессор, зав. кафедрой
конституционного и финансового права
Пермского государственного национального
исследовательского университета, г. Пермь

Тужилова-Орданская Елена Марковна,
д. ю. н., профессор, зав. кафедрой гражданского
права Института права Башкирского
государственного университета, г. Уфа

Щенникова Лариса Владимировна,
д. ю. н., профессор, зав. кафедрой гражданского
права Кубанского государственного университета,
г. Краснодар

Valeev Damir Khamitovich,
Doctor of Juridical Sciences, Professor in the Department
of Business Law, Civil and Arbitration Procedure,
Perm State University, Perm; Vice Dean of the Law Faculty
of Kazan (Volga region) Federal University, Kazan

Vasilyeva Yulia Valeryevna,
Doctor of Juridical Sciences, Professor,
Head of the Department of Labor and International
Law, Perm State University, Perm

Zamaraeva Zinaida Petrovna,
Doctor of Social Sciences, Professor, Head
of the Social Work, Perm State University, Perm

Kodan Sergey Vladimirovich,
Doctor of Juridical Sciences, Professor
in the Department of Theory of the State and Law,
The Urals State Law Academy, Yekaterinburg

Kuznetsova Olga Anatolyevna,
Doctor of Juridical Sciences, Professor
in the Department of Civil Law, Deputy Dean
for Scientific Affairs of the Law Faculty,
Perm State University, Perm – Editor in Chief

Maifat Arkadiy Viktorovich,
Doctor of Juridical Sciences, Professor
in the Department of Civil Law, The Urals State
Law Academy, Yekaterinburg

Mikhailov Sergey Georgievich,
Candidate of Juridical Sciences,
Professor, Dean of the Law Faculty,
Perm State University, Perm

Polyakov Sergey Borisovich,
Doctor of Juridical Sciences,
Professor in the Department of Theory
and History of the State and Law,
Perm State University, Perm

Proshlyakov Aleksey Dmitrievich,
Doctor of Juridical Sciences, Professor,
Head of the Department of Criminal Procedure,
The Urals State Law Academy, Yekaterinburg

Telegin Alexander Stepanovich,
Candidate of Juridical Sciences, Professor,
Head of the Department of Constitutional
and Finance Law, Perm State University, Perm

Tuzhilova-Ordanskaya Elena Markovna,
Doctor of Juridical Sciences, Professor,
Head of the Civil Law The Institute of Law,
Bashkir State University, Ufa

Shchennikova Larisa Vladimirovna,
Doctor of Juridical Sciences, Professor,
Head of the Department of Civil Law,
Kuban State University, Krasnodar

Contents
I. THEORY AND HISTORY OF STATE AND LAW …………………………………….…….…....
Ponkin I. V., Redkina A. I. (Moscow City)
Classification as a Method of Scientific Research, Particularly in Jurisprudence ……………....

249

II. CONSTITUTIONAL AND ADMINISTRATIVE LAW ………………………..…….…………....
Romanovskii G. B. (Penza City)
Constitutional Status of Citizens in the Context of Genomic Medicine …...............................…

260

249

260

Khabrieva T. Ya., Andrichenko L. V. (Moscow City)
Constitutional Reforms in the Post-Soviet Space: Development Trends .……………………..... 272
Khudoley D. M. (Perm City)
The Condorcet Paradoxes and Their Solution ……………………...….……………….……….. 288
III. CIVIL AND BUSINESS LAW …………………………………………..……...…………..…….. 303
Ananyeva A. A. (Moscow City)
Operator Management Services Contract …………………………………….…...…………….. 303
Zarubin A. S. (Perm City)
Techniques and Methods of Civil Law Research on the Contract System Legislation …………. 312
Zakharkina A. V. (Perm City)
“Civil Circulation” as a Fundamental Category in Civil Law ………………………..….……… 323
Novoselova L. A., Ruzakova O. A. (Moscow City)
Significance and Purposes of Copyright Registration in the Russian Federation and Abroad ….

334

Stepanov V. V. (Perm City)
The Issues of Court Redress to a Utility Resource Consumer: a Case of Overpayment
due to the Unreasonable Price (Tariff) or Unjust Standard Consumption Rate ………………… 350
Shchennikova L. V. (Krasnodar City)
The Notion of Right in Rem in Reasoning of Russian Civilists ……………….………………..

361

Guidelines for preparing and submitting articles for publication in the scientific journal
«PERM UNIVERSITY HERALD. JURIDICAL SCIENCES» …………………………….………..... 373

247

Contents in Russian
I. ТЕОРИЯ ГОСУДАРСТВА И ПРАВА …………………………………….………………….….... 249
Понкин И. В., Редькина А. И. (г. Москва)
Классификация как метод научного исследования, в частности в юридической науке ….. 249
II. КОНСТИТУЦИОННОЕ И АДМИНИСТРАТИВНОЕ ПРАВО ………………………..…….…. 260
Романовский Г. Б. (г. Пенза)
Конституционная правосубъектность граждан в условиях геномной медицины …........… 260
Хабриева Т. Я., Андриченко Л. В. (г. Москва)
Конституционные реформы на постсоветском пространстве: тенденции развития .……...

272

Худолей Д. М. (г. Пермь)
Парадоксы Кондорсе и их решение ……………………...………….……………….……….. 288
III. ГРАЖДАНСКОЕ И ПРЕДПРИНИМАТЕЛЬСКОЕ ПРАВО ………………...…………..…….. 303
Ананьева А. А. (г. Москва)
Договор на оказание операторских услуг по управлению ……………….…...…………….. 303
Зарубин А. С. (г. Пермь)
Приемы и методы гражданско-правового исследования законодательства
о контрактной системе ……………………………………………………………...…………. 312
Захаркина А. В. (г. Пермь)
«Гражданский оборот» как фундаментальная цивилистическая категория …………………

323

Новоселова Л. А., Рузакова О. А. (г. Москва)
Значение и функции регистрации авторских прав в Российской Федерации
и за рубежом ……………………………………………………..………….….………………. 334
Степанов В. В. (г. Пермь)
Проблемы судебного возмещения переплаты потребителю коммунального ресурса
ввиду установления нормативным правовым актом необоснованной цены (тарифа)
или норматива потребления …………………………………………………………………… 350
Щенникова Л. В. (г. Краснодар)
Понятие вещного права в аргументации российских цивилистов ………………………….. 361
Правила оформления и представления рукописей статей в журнал
«ВЕСТНИК ПЕРМСКОГО УНИВЕРСИТЕТА. ЮРИДИЧЕСКИЕ НАУКИ» …………………..... 373

248

ВЕСТНИК ПЕРМСКОГО УНИВЕРСИТЕТА. ЮРИДИЧЕСКИЕ НАУКИ
PERM UNIVERSITY HERALD. JURIDICAL SCIENCES

2017

Issue 37

I. THEORY AND HISTORY OF STATE AND LAW
Information for citation:
Ponkin I. V., Redkina A. I. Klassifikatsiya kak metod nauchnogo issledovaniya, v chastnosti v yuridicheskoy
nauke [Classification as a Method of Scientific Research, Particularly in Jurisprudence]. Vestnik Permskogo Universiteta. Juridicheskie Nauki – Perm University Herald. Juridical Sciences. 2017. Issue 37. Pp. 249–259. (In Russ.).
DOI: 10.17072/1995-4190-2017-37-249-259.

UDC 340; 001.8
DOI: 10.17072/1995-4190-2017-37-249-259
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Introduction: this paper considers issues related to the definition of the role and importance of classification as a method of scientific cognition, the concept and nature of classification as a whole and as a method of scientific cognition, issues related to the objectives of using the classification method when conducting research, and different types of classifications.
Purpose: to analyze various scientific approaches to the definition, role and importance of classification in scientific research, including in jurisprudence. Methods: the study is based on a set
of methods of scientific cognition, including the methods of analysis, synthesis, induction and
deduction, comparative method, and method of classification. Results: the authors suggest their
own definitions for the notion of classification and the notion of order, for which classification
acts as a method of formation and/ or reflection; elements of the classification method are also
specified. Conclusions: the paper defines the place of classification as one of the stages of
scientific research, as well as requirements for classification.
Keywords: classification; ordering; systematization; scientific cognition;
research method; scientific method; scientific concept; order; taxonomy
 Ponkin I. V., Redkina A. I., 2017
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Введение: в настоящей статье исследуются вопросы, связанные с определением
роли и значения классификации как метода научного познания, вопросы, связанные с
понятием, природой классификации, как в целом, так и как метода научного познания,
с целями использования метода классификации в рамках проведения научных исследований, видами классификации по различным основаниям. Цели: авторами данного исследования были проанализированы различные научные подходы к определению понятия, роли и значению классификации в рамках проведения научных исследований, в том
числе в юриспруденции. Методы: в методологическую основу представленного исследования легла совокупность ряда методов научного познания, среди которых в качестве основных можно выделить такие методы, как метод анализа, метод синтеза,
метод обобщения, методы индукции и дедукции, сравнительный метод, метод классификации (таксономии). Результаты: по итогам проведенного исследования авторами предложено собственное определение понятия классификации, определение понятия порядка, методом формирования и / или отражения которого выступает классификация, а также определены элементы метода классификации. Выводы: определено
место классификации как одного из этапов проведения научного исследования, а также предъявляемые к классификации требования, определена актуальность использования метода классификации в научных исследованиях.
Ключевые слова: классификация; упорядочение; систематизация; научное познание;
метод исследования; научный метод; научное понятие; порядок; таксономия
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to determine the number of the elements of the
class” [11, p. 86].
Now, such a method of cognition as classification is used for achievement of various goals, both
scientific-theoretical and purely practical.
For example, classification of the obtained data
is an important stage of completion of tasks in
business activity [24, p. 441].
Most part of activities for classification is
based on the idea that the classified objects exist
irrespective of the person, and the classifier opens
real-life objects and describes their types and some
particular phenomena the way they actually exist
[26, p. 711].
The doctrine about the principles and practice
of classification is called taxonomy [3, p. 14].

Introduction
A scientific method (research method) is a cornerstone of scientific research. The method of classification is one of the most important methods of
scientific cognition, comprehension and description
of objective laws of the world. It is a form of the
so-called controlled cognition and one of the bases
of empirical knowledge. It is used to arrange
knowledge.
None of research fields, none of scientific interdisciplinary research works can do without generalization and arrangement of the studied objects,
their sorting according to certain characteristics.
As Susan Batley fairly notes, “we have an innate ability to classify things. … we classify things
to simplify our world and make sense of it. Classification is something we do all the time; we structure our lives and navigate our environment through
a largely unrecognized system of classification
schemes. Classification is simply grouping together
things which are alike” [19, p. 1].
Classification, according to S. S. Rozova, is
“an important element of any human activity, and,
first of all, scientific”, though even in the use of this
term there is no uniformity [10, pp. 13, 15].
In the book “The Grammar of Science” Karl
Pearson wrote: “the man who classifies facts of any
kind whatever, who sees their mutual relation and
describes their sequences, is applying the Scientific
Method and is a man of science” [27, pp. 10–12].
Classification methods and procedures are
widely applied in scientific research for the purpose
of solving various cognitive tasks [8, p. 67].
According to G. I. Ruzavin, “all scientific concepts can be divided into three big classes:
1) classificatory, 2) comparative, and 3) quantitative. As their name says, classificatory concepts
display classes of objects or phenomena. Essentially, various scientific classifications are based on
such concepts: plants – in botany, animals – in zoology, minerals – in mineralogy, etc. Allocating
essential characteristics of these classes, classificatory concepts give us an opportunity to distinguish
one class from another and, therefore, first of all,
characterize their qualitative nature. Therefore, they
are often called qualitative concepts as well. But it
is possible to apply the simplest quantitative methods of analysis even to such concepts, in particular,

Defects of Classification
Not everything declared as classification is
classification.
A writer from Argentina, Jorge Luís Borges
cites an extract from “some Chinese encyclopedia” in the essay “The Analytical Language of
John Wilkins”. It presents a classification of animals and says that those “are divided into: (a) belonging to the emperor, (b) embalmed, (c) tame,
(d) sucking pigs, (e) sirens, (f) fabulous, (g) stray
dogs, (h) included in the present classification,
(i) frenzied, (j) innumerable, (k) drawn with a very
fine camelhair brush, (l) et cetera, (m) having just
broken the water pitcher, (n) that from far away
look like flies” [1, pp. 416–420].
It is clear that this huddle of ideas is not a classification. However, in a considerable number of
modern scientific research works gross violations
of rules of scientific classification take place.
And this makes us turn to this subject.
Concept, Nature, and Purposes of Classification
The term “classification” is rather widely used,
however, its particular content can often depend on
the context of its application. The product of classification is a logically interconnected complex multicomponent construct.
Classification is applied, as V. M. Syryh says, to
arrange the studied array of phenomena, processes by
their division into steady groups, types [14, p. 280].
The term “classification” designates, as
S. S. Rozova writes, at least three different things:
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procedure of creation of classification, constructed
classification, and procedure of its use [10, p. 6].
Purposes of applying the classification method:
– systematization
and
organization
of
knowledge, representation of knowledge in a form
which is reliable and convenient for review, recognition, and comparison (the systems of classification developed for scientific purposes), reflection or
establishment of the order of things;
– representation of knowledge;
– use of knowledge (for example, encyclopedic
systems of classification);
– mediated providing of knowledge (the library
system of classification of UDC, indexes of ISBN
editions, indexes of ISSN magazines, etc.).
According to one of the simplest definitions of
this term, classification is an activity of defining an
object’s belonging to a certain category according
to the characteristics of such an object [18, p. 1].
Another famous definition goes as follows:
“Classification (from Latin: classis – category,
class, and facio – I do, I set up), the system of coordinated concepts (classes of objects) of any area of
knowledge or activity of the human, which is often
presented in the form of schemes (tables), various
in form, and used as a means to establish connections between these concepts or classes of objects,
and also to orientate in a variety of concepts or corresponding objects. Scientific classification fixes
natural links between classes of objects for the purpose of locating an object in a system and indicating its properties” [15, p. 257].
According to N. I. Kondakov, “classification is
distribution of objects of any sort to classes according to the most essential characteristics inherent in
objects of this sort and distinguishing them from
objects of other types, thus, each class takes a certain constant place in the system and, in turn, is divided into subclasses” [6, p. 214].
As Yu. A. Shreider writes, “classification [as a
process] is, first of all, a reduction of some subject
field to a system, establishment of relations of congeniality between these objects and grouping those
into classification cells – taxons based on a relationship degree. Classification [as a result] is a grid of
taxons of various ranks, in which any object from the
considered subject field finds its place” [16, p. 3].
Anyway, classification is not only division and
distribution of a certain set of objects into groups of

almost uniform, similar objects and arrangement of
such groups in the necessary sequence.
It is impossible and groundless to reduce classification to knowledge of the relations of identity
and distinction, states S. S. Rozova, as in such a
case it would be impossible to distinguish classification from simple comparison (identification and
distinction) of objects, which is not classification in
itself. But what makes classification a classification? [10, p. 14]
Speaking about classification as about one of
the applied methods of scientific research, it is reasonable to distinguish three main stages of conducting a scientific research in such areas as law, economy, human sciences:
1) observation (or collection) and description
of initial (provided or independently obtained) data;
2) systematization of knowledge (including by
means of classification);
3) explanation (interpretation, explication) and
generalization of explanations.
Classification is an important part of science as
any extent of classification represents more advanced
stage after collecting some scattered data, and it is
applicable to various sciences, to biology and chemistry, to social sciences and law [22, p. 331].
S. Batley distinguishes the following levels of
classification:
– individual;
– general;
– informal;
– formal [19, p. 3].
At a simple level of understanding, classification is a method of division as a logical operation
over concepts or data for the purpose of scientific
knowledge.
In a complex interpretation, according to our
definition, classification is an integrated logical
operation as a base of the homonymous method of
scientific comprehension, cognition, explanation,
and description, which provides and includes the
following actions and procedures in their general
logic:
– positioning of the basis (bases) of the division taken as a classification basis;
– systematization (generalization) of the array
(volume, variety) of data or images of objects (objects, phenomena, processes, interrelations) with
the ordered, structuring, and hierarchizing division
252

Classification as a Method of Scientific Research, Particularly in Jurisprudence

and distribution (set of divisions) of discrete (subject to sampling and falling under it) objects of
some subject and object area (objects, phenomena,
processes, interrelations) on a certain basis or set of
the bases) into categories (categorization), groups,
or classes on the basis of their certain similarity or
similarity (or attributability and comparability) in
some aspects of properties under specification;
– categorization, indexation of elements of
classification (attributing of reference characteristics to elements);
– topologization (assigning each element an
appropriate place in a certain real or imagined order), as a special case – cataloging;
– representation of each element (object)
and/or each group of elements (objects) in a reliable
and convenient for observing, recognition, identification, and comparison form of all groups of objects (all objects) of this subject and object area,
reflecting as much as possible essential information
on them.
Classification acts as a method of formation
and/or reflection of the real or imagined order.
According to the definition given by one of the
authors of the article, the order is an actually existing substantive (i.e. possessing independent existence, in particular due to the property of negative
entropy), or conditionally presumed (predictable,
believed) or projected and/or artificially created and
supported spatiotemporal, functional and logical,
syntactic or morphological topology (a scheme, a
matrix) in relation to a rather stable state (including
the state possessing some invariance, or the state of
stable development) of a set of objects or elements
having certain fixed interpositions and interrelations, within and on the basis of which [topology]
sets of parameters are attributed to each such object
or element (each group of objects or elements) and
bind (constantly or temporarily) the latter to a definite “image of a place” in this topology or to a certain state [see: 9, p. 9].
Let us consider classification as a method of
organization and representation of knowledge, a
method of conducting scientific research, and also
features of scientific classification.
Classification can act as an independent and
self-sufficient research method and as an auxiliary

research method, using which further conclusions
can be drawn.
In the second case, this method is used most
often, e. g. lawyers apply it in their daily activity to
analyze the hierarchy of legal norms.
Classification Basis
Classification can be run on various bases of
division (criteria).
The classification basis, as V. M. Syryh notes,
represents any characteristic, property inherent in
the object of classification; as the basis of scientific
classification it is necessary to take mainly intrinsic, main characteristics, properties of the studied
set [14, pp. 281, 285].
In most cases, the deficiency of classification
is caused by the incorrect choice of the basis of
division.
According to V. M. Syryh, “without detailed
studying the issue of the classification basis, the
validity of reasoning on the elements of classification does not surpass reading tea leaves” [14,
pp. 281, 285, 287].
Each division should be based on an essential
characteristic, as M. S. Strogovich writes, but the
basis of classification can (and should) be “the
most essential characteristic, the one which all
other characteristics of the classified subjects and
phenomena depend on and ensue from” [12,
pp. 137–138].
According to one of the key requirements to
the basis of classification, “some specially chosen
set of its values should provide partition of all the
studied objects into "natural" classes, i. e. such
subsets, elements of which possess an (approximately) identical set of all the essential properties”
[10, p. 18].
The basis of classification should have such
properties that elements of the classification represented, according to N. Zverev, “the highest degree
of tension of similarity” [4, p. 103].
Methods of Classification and Their Types
Within the framework of a scientific research,
the choice of the method of classification and the
basis of classification is determined by the purposes
of such a scientific research and directly by the
purpose of creating the classification.
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Though, in V. M. Syryh’s figurative comparison, a large number of classifications is as useful to
the researcher as steroids to the athlete [14, p. 282],
there is no way to avoid their vast variety.
Today, various theories of classification are
developed and various approaches to classification
are used, there is a set of various ways and methods
of classification. We will consider the main approaches.
If to speak about general approaches to the
ways of classification in general, without taking
into account the purposes of classification, subject
and object area of a particular research, and also
specific characteristics of the classified objects, existence of various methods of classification should
be noted.
S. Chakravarti distinguishes the following
main types of classification:
– qualitative classification (on the basis of immeasurable characteristics of the classified objects);
– quantitative classification (on the basis of
measurable characteristics, by means of establishment of arbitrary restrictions for each category);
– temporal classification;
– spatial classification [20, pp. 3–4].
S. S. Rozova distinguishes the following two
classifications – descriptive (more advanced version – descriptive classification with explanation)
and intrinsic [10, pp. 51–55].
B. M. Kedrov differentiates substantial and
formal classifications [5, p. 523].
N. I. Kondakov [6, p. 151] and V. M. Syryh
[14, pp. 283–284] consider natural classifications
and artificial ones.
The author’s classification of the methods of
classification is given below.
The following methods of classification can
reasonably be identified on the subject basis (in
practice the used schemes of classification combine
both of these methods):
1) enumerative classification – definition and
“distribution” of all objects meeting certain parameters or templates, that is attribution of an image of location in some topology to each object;
enumerative classifications seek to include all possible objects; such enumerative approach to classification allows one to show hierarchically the main
objects and their interrelations in groups and subgroups determined in advance (a striking example
is a family tree, where the number of subgroups of

the lower level in relation to a certain group can
make up one, i. e. the only unique element (the only
child in the family), which is absolutely inadmissible from the perspective of the logical classifying
division within the classification based on certain
properties of the classified objects: the lack of two
or more elements excludes the formation of such a
subgroup in general, the only element is incorporated by a higher position);
2) descriptive classification (typologization,
classification based on certain properties of the
classified objects and built on the use of designations for the main objects along with designations
for special objects, in particular delimiting general
objects from specific (special) ones):
2.1) qualitative (intrinsic) classification – built
on the basis of immeasurable (incalculable) characteristics of the classified objects;
2.2) quantitative classification – built on the
basis of measurable (countable) characteristics of
the classified objects;
3) structural classification.
In the majority of sciences, researchers deal
mainly with the “descriptive” division of the array
of the objects under study, necessary for the subsequent research [8, p. 68].
Sue Batley considers such advantages of the
method of enumerative classifications as their broad
application and prevalence, possibility of using
short and reduced designations in such schemes,
and also their visibility for the demonstration of
hierarchical relationships between the analyzed objects. Sue Batley, also, names certain shortcomings
of this method of classification, e. g. it does not allow one to consider all new objects appearing in the
future and falling under such classification. At the
same time, leaving special gaps in classification,
which can be used in the future for its adaptation to
new changing conditions, is inefficient as such gaps
can be located not completely correctly. Besides,
there can be some difficulties with inclusion of all,
even major, objects under consideration, into such
scheme [19, pp. 7, 9, 10].
Birger Hjørland notes that scientific classification, in itself, is an extremely abstract and
generalized way of organization of knowledge
[23, p. 94].
At the same time, the following methods of
classification can be reasonably distinguished based
on the degree of abstractness:
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1) abstract classification:
1.1) semi-axiomatic classification;
1.2) axiomatic (in mathematics and mathematical natural sciences) classification;
1.3) formalized (in mathematics and logic, including legal logic) classification;
2) concretizing (substantive) classification.
Joseph Tennis defines abstract classification as
a method which assumes refusal to use empirical
methods in favor of axiomatic methods; if to draw
an analogy to mathematics, it is a transition from
applied mathematics to abstract mathematics. Abstract classification based on sufficient data obtained in the practical way allows one to provide
the development of hypothetical probabilities, establishing balance between restrictions and existing
requirements [28, p. 189].
The following methods of classification are
reasonably distinguished on the basis of the classification formation direction:
1) classification whose formation is based on
the induction method;
2) classification, whose formation is based on
the deduction method.
Deductive construction (from general provisions to particular conclusions) of a classification
scheme means, as B. Yakushin notes, that the operation of division of the volume of the most general
concept is used, the concepts are operated with, and
based on the similarity or distinction of their characteristics relations depending on their type and
kind are established between them, while inductive
construction (from particular facts, provisions to
general conclusions) of a classification scheme
means that particular objects united in a class based
on the similarity and distinction of their characteristics are exposed to analysis [17, pp. 523–524].
The following methods of classification are
reasonably distinguished on the basis of the number
of the hierarchy levels (or on the basis of the depth
of the classifying coverage of the studied objects):
1) simple classification (2–4 levels of classification);
2) deep classification (5 and more levels of
classification).
A special case of classification is dichotomizing classification, which positions as a set of a
characteristic’s values only one option and its denial (stable and unstable), or equally two different,
the only existing options (two genders – the man

and the woman). But “the dichotomizing tree” (division of the class is accomplished by a certain
characteristic every time exactly into two subclasses) can already be a deep classification.
The method of deep classification, according to
Joseph Tennis, assumes possibility of supplementing the classification with a set of specific bases
and aspects with simultaneous preservation of the
current sequences [28, pp. 188–189].
Moreover, complex systems of classification
(nonparametric classifications, classifications in the
conditions of uncertainty, classifications by two and
more bases of division – with one basic, etc.) are
distinguished. An example of complex classification is D. I. Mendeleyev’s Periodic system (table).
Classification within Scientific Research
Scientific research always includes classification, without the classification method (in its direct
or indirect involvement) the planned research objectives cannot be achieved. Using the classification
method, a researcher seeks to explain and connect
various phenomena by means of analyzing relationships of cause and effect between them, achieving
reflection of the real situation.
Requirements to classification:
1) accuracy of division:
– rigidity and clearness in positioning the basis
of division;
– members of classification (categories within
classification) have to be capable of being described in a comprehensive and relevant way (for
the classification purposes), have to be various and
distinguishable among themselves, separate from
each other, nonintersecting or even mutually exclusive;
– division continuity (to the lowest distinguished level);
– invariance of the bases of classification during the whole procedure of classification;
– harmony of division;
2) completeness of coverage of the classified
objects (all the objects have to be taken into consideration);
3) logical rigidity of structural division;
4) approximation to the greatest possible
achievable accuracy of the terminological marking
of the basis of classification, classified (formulated
in the course and as a result of classification) elements and their groups;
5) relevance of the classification as such.
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Concerning the last statement, V. M. Syryh
fairly noted “that it is not so difficult to provide
new classification, it is much more difficult to
prove its scientific and practical importance”
[14, p. 280].
A classification which is carried out strictly
and accurately at the same time sums up the results
of the previous development of this branch of
knowledge and marks the beginning of a new stage
in its development. Classification promotes the
movement of science from the step of empirical
accumulation of knowledge to the level of theoretical synthesis. A classification based on scientific
bases does not only represent a picture of the state
of science or its fragment in an expanded form, but
also allows one to make reasonable forecasts concerning the facts or regularities, so far unknown
[15, p. 257].
It is reasonable to distinguish the following
main stages of conducting scientific research:
statement of a problem taken as a research basis;
statement of a purpose and definition of the research problems; formation of the preliminary plan
of research, choice and designation of the main research directions; development of the technique of
collecting and processing data, selection, joining
and application of the research methods which are
subject to involvement; classification of the obtained data and their further processing; interpretation and summarizing of the research, development
of the resultant conclusions. Thus, classification
occupies the intermediate stage between the stages
of data collection and their processing, but it also
acts as an independent scientific method at other
different investigation phases.
Within scientific research, the goal-setting of
the scientific classification which is subject to application, the selected bases and the chosen type
(types) are determined by the formulated purpose
and problems of the research or particular research
segment (direction), hypotheses, specifics of the
array of empirical data subject to classification.
Upon termination of the data collection process, a researcher turns to their analysis, which demands carrying out a number of closely connected
operations, such as creation of categories, application of these categories to the untreated data, drawing up tables, and then making statistical conclusions. The whole extensive data array has to be
processed so that further it would be possible to

work with them, and, respectively, the researcher
has to carry out classification of data [25, p. 18].
Further, from the question what else (what object) to integrate into the created classification, the
researcher turns to the question what other bases for
classification we can formulate, whether we can
complicate the created classification by means of
introducing one more basis of division of objects.
As A. L. Subbotin states, classification carries
out an important methodological function: systematizing a certain subject area, it simultaneously sets
the general direction of its further purposeful research [13, p. 10].
Classification within Scientific Research
in the Field of Law
Scientific research, including that in the field
of law, demands obligatory classification and logical arrangement of the used or obtained data.
According to V. M. Syryh, classification in jurisprudence finds the broadest application, as it is
impossible to bring the whole variety of legal and
other (legally significant) phenomena, processes
forming the object in the legal science, to a certain
and easily foreseeable unity in any other way
[14, p. 282].
A striking example is a dispute on the status
and role of sports, educational, medical law:
whether these are branches of law, branches of
legislation, directions of legal regulation or something else.
Thus, classification as a stage and as a method
of conducting scientific research in jurisprudence
possesses certain specifics.
According to Jerome Hall, within legal classification it is impossible to carry out categorization
of exclusively actual terms without loss of specifics
of law, and the existing branches of law themselves
are characterized by a certain arrangement, which is
beyond regular cataloguing [22, pp. 331, 339].
Jerome Hall notes the following characteristics
of classification in the field of law:
– classification has to be a continuous and proceeding process;
– there is a need for continuous search for
more suitable and effective classifications, as the
approach, according to which each classification is
self-sufficient and comprehensive in itself and there
are no standards for classification assessment without interests of a particular qualifier, is not relevant
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and fair, it does not promote the development of
science;
– in jurisprudence, to classify objects it is necessary to define basic units by analogy with types
and elements in chemistry or biology;
– there is also a need for defining distinctive
specific features of such units in order to make it
possible to identify and classify them to provide an
opportunity in order to make broader assertions;
– classification should not be taken “from air”,
and has to be developed only along with discovering the significant uniformity, similarity or associativity, and interactions between the considered objects [22, p. 330].
Legal classification can also be not just a subject of purely theoretical interest, but have a serious
practical value, for example, in case of classification of offenders – to provide the due attitude to
them in judicial authorities and correctional facilities [21, p. 536].
Besides, to carry out classification within research works in the field of law more effectively,
some special methods should be used, such as, transition from the exclusively abstracted actual situation reflected in a hypothesis of a legal norm to social sciences for more thorough modeling of practical situations (e. g. from legal norms concerning
abnormal mental states to research works on psychiatry for more detailed description of the modeled
situations). And such approach does not assume
transition from law to other sciences in general, it is
reconstruction, creative processing and specification of concepts used in other sciences in order to
make it possible to consider them within a legal
framework [22, p. 341].
V. D. Gusarev and O. D. Tihomirov classify
the components of methodology of jurisprudence
by different criteria and bases, distinguishing the
following positions (thereby once again emphasizing the role and value of classification in jurisprudence):
– its vertical (hierarchical) and horizontal (single-level) structure;
– methods of the organization (formation) of
scientific knowledge and implementation of scientific research;
– methods of reflection of objects and change
(transformation) of their scientific images;
– general, general scientific, specific scientific
methods;

– theoretical and empirical parts of methodology, and in both cases it is possible to distinguish
methods of reflection and transformation
[2, pp. 68–73].
Problems and Limits of Employing
the Classification Method
There is an opinion that scientific classification
is a very restrictive and rigid way of categorization
of objects owing to specifics of particular branches
of science [23, p. 93].
Modern requirements to scientific research are
aimed at providing a more exact, complete, and
effective idea, explanation and even predictive
analysis of reality. Respectively, the requirement of
accuracy is imposed to the realization of such a scientific method as classification, as well.
However, classification is a process with which
some certain schematizations and simplifications
are interconnected.
According to N. O. Losskij, “the developed,
traditional doctrine of logic about division of the
concept and, therefore, also about classification is
treated as simple, clear and exact”, however, a
problem is that “this logical ideal of classification is
often in practice absolutely impracticable. Referring to abstract and ideal subjects, for example, objects of mathematics, it is feasible in most cases,
but it is often unattainable when it is necessary to
classify real objects forming a system with an uncountable set of transitional forms and versions, in
particular, if classification is carried out not for the
sake of a narrow, special task, and seeks to be "natural"” [7, p. 150].
Basically, a considerable number of classifications have a very conditional and simplifying character. Classifications of federal states, known from
scientific and educational literature, can serve as an
example (actually, the number of federations in the
world determines the number of their models).
Jens-Eric Mai estimates it a little less strictly,
saying that classification activity includes certain
interpretative flexibility [26, p. 711].
Conclusion
Jens-Eric Mai distinguishes the three following characteristics of the modern theory of classification:
– classifications are beyond purely pragmatic
and technical issues;
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13. Subbotin A. L. Klassifikatsiya [Classification].
Moscow, 2001. 94 p. (In Russ.).
14. Syrykh V. M. Podgotovka dissertatsiy po
yuridicheskim naukam: nastol’naya kniga
soiskatelya [Preparing Dissertations on Legal
Sciences: Handbook for an Applicant]. Moscow, 2012. 499 p. (In Russ.).
15. Filosofskiy entsiklopedicheskiy slovar’ / Gl.
red.: L. F. Il’ichev, P. N. Fedoseev, S. M. Kovalev, V. G. Panov [Philosophical Encyclopedic
Dictionary; ed. by L. F. Il’ichev, P. N. Fedoseev, S. M. Kovalev, V. G. Panov]. Moscow,
1983. 840 p. (In Russ.).
16. Shreyder Yu. A. Logika klassifikatsii [Logics of
Classification]. Nauchno-tekhnicheskaya informatsiya – Scientific and Technical Information.
Ser. 1. 1973. No. 5. Pp. 3–7. (In Russ.).
17. Yakushin B. Klassifikatsiya [Classification].
Filosofskaya entsiklopediya [Philosophical Encyclopedia]. Vol. 2. Moscow, 1962. Pp. 523–
525. (In Russ.).
18. An A. Classification methods. Encyclopedia of
Data Warehousing and Mining, Idea Group Inc.
2005. Pp. 144–149. Available at: http://www.cs.
yorku.ca/~aan/research/paper/238An.pdf (accessed 27.02.2017). (In Eng.).
19. Batley S. Classification in Theory and Practice.
Second edition. Oxford: Elsevier; Chandos
Publishing, 2014. xvii; 195 p. (In Eng.).
20. Chakravarty S. K. Business Statistics. New
Delhi: New Age International Pvt. Ltd, 2016.
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– emphasis on objectivity, more ordered and
systematic classifications, which allows one to create systems of mutually excluding and not crossed
categories, which does not give an opportunity to
interpret such classifications otherwise;
– emphasis on globalization and standardization (development of laws and principles general
for all classifications) [26, p. 726].
Three decades ago, S. S. Rozova stated the
judgments quite topical even today: “The classification problem is one of the most acute methodological issues of modern science. Numerous conferences are devoted to its discussion, literature concerning classification has tens of thousands of publications … Quality of particular classifications, as
a rule, is unsatisfactory. Creation of new classifications encounters numerous and various difficulties,
overcoming of which is impossible due to the lack of
the necessary theoretical and methodical means. Development of these means rests against the ambiguity
of the concept of classification, lack of clear ideas of
classification as a special phenomenon of knowledge,
which actually demands philosophical, gnoseological
analysis of the named problems” [10, p. 3].
Over the past decades, these scientific problems have not been solved yet.
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of the person and citizen and the changes in their legal personality. Purpose: to analyze the legislation defining the relations in the sphere of genomic medicine, genetic engineering; to identify
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constitutional values. Methods: the methodological framework of this research is based on the
analysis of statutory regulation, technical, and comparative law methods. Results: there is a
common practice to define a subject of constitutional rights and liberties using indefinite pronouns, which allows one to refer to this category not only humans but also objects of genetic manipulations (clones, chimeras). As a result, there appear initiatives to extend constitutional rights
and liberties to animals as well. Such lawsuits have many times been considered by the Supreme
Court of the USA. Conclusions: it is shown that the development of genomic medicine is not taken
into consideration in constitutional acts of most countries of the world. However, genetic engineering has now reached the level when its results can significantly impact on the human nature,
changing it, among other things, by introducing animal DNA. Such experiments raise a question
about assigning a special status to the human genome and proteome. It is necessary to protect the
human nature from blurring of interspecies distinctions, from creating chimeras with Homo sapiens DNA. Recommendations are given to improve the legislation in the field of genomic medicine.
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Введение: статья посвящена анализу влияния генетических исследований на конституционный статус человека и гражданина и изменений его конституционной правосубъектности. Цель: проанализировать законодательство, определяющее отношения в области геномной медицины, генно-инженерной деятельности. Выделить проблемы, возникающие в результате последних достижений в указанной области, которые предопределяют новое отношение к понятию человека в праве, его правам и обязанностям, их месту в
системе конституционных ценностей. Методы: основу данного исследования составили
такие методы исследования, как метод анализа нормативно-правового регулирования,
формально-юридический и сравнительно-правовой методы. Результаты: установлена
распространенная практика характеристики субъекта конституционных прав и свобод
через неопределенные местоимения, что позволяет относить к нему не только человека,
но и объекты генетических манипуляций (клон, химера). Продолжением данной логики является распространение конституционных прав и свобод на животных. Это подтверждается судебной практикой некоторых стран. Подобные судебные иски неоднократно
рассматривались Верховным судом США. Выводы: показано, что развитие геномной медицины не учитывается конституционными актами большинства стран мира. Однако
генно-инженерная деятельность достигла такого уровня, когда ее результаты могут
активно влиять на природу человека, изменяя ее, в том числе, с помощью внедрения ДНК
животных. Доказано, что подобные эксперименты обусловливают закрепление особого
статуса генома и протеома человека. Сформулирован вывод о необходимости защиты
человеческой природы от размывания межвидовых различий, от создания химер с набором ДНК Homo sapiens. Предлагаются рекомендации по совершенствованию законодательства в области геномной медицины.
Ключевые слова: права человека; конституционный статус;
геномная медицина; биомедицинские технологии; химера

June 26, 1981 (Article 5), the Arab Charter on Human Rights of 2004 (Article 1).
However, the absence of the right to legal personality in legislation does not mean the denial to
recognize the human potential to enter constitutional relations, to possess constitutional rights
and liberties. The Russian doctrine originally emanated from the idea that this kind of right belongs
to each person and does not require any additional
regulatory support. N. N. Alekseev defended the
concept “absolute capacity to act”, which does not
need any artificial legal determination [1, p. 80].
E. N. Trubetskoy considered recognition of human
as a subject of law as the fact that “goes without
saying” [6, p. 131]. I. A. Ilyin pointed at the essence of law, which is regulation of relations between people, on its assumption each person is a
subject of law [2, p. 132].
Nowadays, genomic medicine is actively developing, which is changing ideas about the nature,

Introduction
The category “legal personality” holds a firm
place in the theory of constitutional law. With respect to the human, it allows us to determine their
place in the system of subjects of constitutional legal relations, to provide them with the corresponding scope of rights and obligations. Despite some
theoretical developments, legislative acts hardly
ever use this very term. It is absent from the Russian Federation Constitution as well.
At the same time, international legislation, starting from the Universal Declaration of Human Rights
of December 10, 1948, not only contains ideas of
this category but also provides the legal right of every human to recognition of their legal personality.
There are similar provisions in the International
Covenant on Civil and Political Rights of December
16, 1966 (Article 16), the American Convention on
Human Rights of November 22, 1969 (Article 3), the
African Charter on Human and People’s Rights of
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life and health of the human, and is also influencing
legal elements of their status. Let us give an illustrative example. In Britain, after Daniel Martin’s
article “150 human animal hybrids grown in UK
labs: Embryos have been produced secretively for
the past three years”1 was published in the famous
tabloid “The Daily Mail” on July, 22nd, 2011, a
scandal erupted. It turned out that during three
years in the labs of three educational institutions
experiments had been carried out to cross human
and animal embryos. As a result, chimeras were
created – embryos which contained mixed DNA.
Considering the possibility (potential) of cominginto-being of both a human with animal genes and
an animal with human genes, the question arises if
the chimera will be considered a human in the constitutional meaning?

Rights and Basic Freedoms of the Czech Republic
(Article 5), the Constitution of the Slovak Republic (Article 14), the Fundamental Law of Hungary
(§ 56).
European constitutions are also marked by the
absence of specifying that human is the only holder
of rights and liberties. The state is established by
human and for human, that is why the absence of
emphasizing human as the only subject of fundamental rights and liberties is taken for granted. On
this assumption, the constitutions often use the negative pronoun “no one” or the defining pronoun
“every”.
For example, Article 7 of the Constitution of
the Republic of Cyprus states: “No one can be deprived of life”. A similar model is present in the
Constitution of Belgium. The word combination
“every one has the right” is common for national
and international legislation. In the same way, the
words “everybody” and “all” are used (“Everybody
has the right to…”, which is characteristic of the
Constitution of Italy, or “All citizens” – typical for
the Austrian Constitution). Article 6 of the Constitution of Belgium states: “All people are born free
and equal in their dignity and rights”.
Characteristic of the holder of rights and liberties by means of indefinite pronouns allows us to
point out that not only a human can be the holder
but also a chimera. According to such logic, constitutional rights and liberties should be extended to
animals, too. In the USA, considering genomic
characteristics of some animals that are not significantly different from human, they require constitutional rights and liberties for those animals. An active campaigner for this is Steven Wise (Professor
of Law, teaches at Harvard), President of Nonhuman Rights Project2. From this perspective, the
Constitution of the Republic of Lithuania has a
more distinctive character: Chapter II, which is devoted to relations between a person and state, all
constitutional rights begin with the wording “A person has the right…”.
Development of genomic medicine is not taken into consideration by constitutional acts. An
exception is the Federal Constitution of the Swiss
Confederation, which has two articles concerning
the issue – 119 and 120. The former is aimed
at protecting human from abuses of reproductive

Constitutional Acts on Legal Personality
Article 17 of the Russian Constitution is the
example of indirect assignment of citizens’ legal
personality. It uses a formula according to which
rights and liberties belong to human from their
birth. A similar statement model is characteristic of
most European constitutions. For example, Article 32 of the Constitution of Malta starts with the
words: “Whereas every person in Malta is entitled
to the fundamental rights and freedoms...” Then
there goes assignment of rights and liberties. Article 12 of the Constitution of the Republic of Kazakhstan provides: “Rights and liberties belong to
every one from birth, are recognized as absolute
and inalienable, determine the content and application of laws and other regulatory legal acts”. There
is a recital in Article 2 of the Italian Constitution:
“The Constitution recognizes and guarantees inalienable human rights”.
Article 10 of the Constitution of Spain states:
“The dignity of the person, the inviolable rights
which are inherent, the free development of the personality, the respect for the law and for the rights of
others are the foundation of political order and social peace”. Article 12 of the Turkish Constitution
also points at possession of rights and liberties.
Direct assignment of legal capacity is a rare
formula for constitutions of European countries.
The exceptions are the Charter of Fundamental
1

Martin D. 150 human animal hybrids grown in UK labs: Embryos have been produced secretively for the past three years.
Available at: http://www.dailymail.co.uk/sciencetech/article2017818/Embryos-involving-genes-animals-mixed-humansproduced-secretively-past-years.html (accessed 19.02.2017).

2

Nonhuman Rights Project. Available at: http://www.nonhumanrightsproject.org/ (accessed 20.02.2017).
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medicine and genetic engineering. The latter protects human from abuses of genetic engineering in
relations with the environment.

It should be noted that “Nonhuman Rights
Project” did not give up at that. They collected
various proofs that cognitive (intellectual) functions of apes are developed almost like those of
humans. Similar arguments were often used by
Justin Marceau (Professor of constitutional and
legal law, University of Denver) and Samuel R.
Wiseman (Professor of constitutional and legal
law)2, Lawrence Tribe (Professor of constitutional
law, Harvard University)3.
Two more pleas were made to defend chimpanzees Hercules and Leo, who had been subject to
experiments at the University of Louisiana. However, in July 2015 the claimants were abjudicated.
The court decision stated: “Chimpanzees are not
given any legal rights except protection from cruel
treatment and abuse”. Thus, the Court of Appeal
dismissed the plea in this case, too. In autumn
2016, they submitted a plea in defense of the chimpanzee Kiko, but it was also dismissed by the judicial instance. However, the lawsuit continues, new
hearings of the case are appointed for spring 2017.
In 2008 Austrian animal rights activists made a
plea in which they demanded to declare chimpanzee Matthew to be the holder of rights. The decision was negative. A complaint was made to European Court of Human Rights, which was considered inacceptable despite the active social campaign in its support4.
In December 2014, the Argentinian court resolved that the orangutan called Sandra should be
considered the same holder of rights as a human.
The 28-year-old ape was kept in Buenos-Aires zoo
until animal rights activists made the corresponding
claims to treat her as a human in philosophical, not
biological sense5. The court decision referred to the
work by Raul Zaffaroni “Criminal Law. General
Part” [27], where he appeals to legislators to change
their attitude to animals as if they were things.

Constitutional Legal Personality
of Animals Based on Their DNA:
Judicial Practice of Other Countries
The abovementioned organization “Nonhuman
Rights Project” is trying to stand up for constitutional rights of animals in the US judicial instances,
referring to their genome. One of the first lawsuits
was that in defense of a chimpanzee called Tommy
that was private property and was kept in a cage by
his hosts. The organization’s lawyers considered
that the USA legislation has a general term “person” which can be used referring to the chimpanzee. The main argument was the chimpanzee’s
DNA being 98 % identical to the human DNA. On
that ground, the pleaders demanded to apply to
Tommy all the guarantees provided in “habeas
corpus”, consequently, to set him free from illegal
confinement.
On December 4, 2014, New-York Court of
Appeal made its final decision1. The decision specially emphasized that using the term “person”, the
rules of “habeas corpus” do not mention the human as the holder of rights and guarantees. However, the court added that in this part the law should
not give definition to the concept “humans”, presupposing that they (only they) hold rights and liberties. History knows no case of extending rules of
“habeas corpus” to animals. The Court of Appeal
even made the study into understanding the essence
of the human status. Existence of rights is conditional upon social duties and responsibilities: “Reciprocity between rights and responsibilities stems
from principles of social contract, which inspired
the ideals of freedom and democracy at the core of
our system of government”. The Court also commented on the concept “person”, which can be natural (human) and legal. In any case, possession of
rights is substantiated by the fact that the person
can perform legal duties. Unlike a human, a chimpanzee cannot perform any duties and have responsibilities, consequently, it cannot have rights. The
decision has a supplement: “The law establishes
other forms of animal protection”.

2

Nonhuman Rights Project. Available at: http://www.nonhumanrightsproject.org/wp-content/uploads/2016/12/2016_15
0149_Tribe_ITMO-The-NonHuman-Right-Project-v.-Presti_
Amicus-1-2.pdf (accessed 21.02.2017).
3
Ibid.
4
Hall. A. European Court agrees to hear chimp's plea for human rights. Available at: http://www.dailymail.co.uk/news/
article-1020986/European-Court-agrees-hear-chimps-plea-human-rights.html (accessed 21.02.2017).
5
Court in Argentina grants basic rights to orangutan. Available
at: http://www.bbc.com/news/world-latin-america-30571577
(accessed 21.02.2017).

1

Appellate Division. Third Judicial Department / Available at:
http://decisions.courts.state.ny.us/ad3/Decisions/2014/518336.
pdf (accessed 20.02.2017)
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opinion is that medical information must not be
disclosed [23]. In the USA, employers pay for secret genetic testing during medical check-ups of
their employees who demand compensations when
they develop professional diseases. Medical staff
disapprove of such tests; their usage leads to data
exception from evidentiary base when the case is
heard in court [18]. In any case, a medical worker
should abide by the therapeutic contact with the
patients and their families [12]. Italian practice allows for disclosure of certain aspects of genetic
information to the patient’s close relatives even
when there is no patient’s consent to such disclosure [11]. However, most ethical difficulties
emerge when disclosing genetic information to
children. Medical staff introduce the term “DNA
information management” evaluating the risk of
providing this information to the under-aged [15].
The consequences of this narrow interpretation of genetic testing results leads to propaganda
of discriminating “handicapped” citizens. For example, D. T. Lykken (psychologist, eugenist) defended his point of view on establishing regulatory
procedures of giving birth. The main point was
that human behavior always depends on their genetic data [21].
It is suggested that achievements of genomic
medicine be used for criminological purposes.
C. Lombroso [4], M. Dugdale [13], H. Goddard
[16] and some others were engaged in looking for
“born criminals”. In 1965, Patricia Jacobs made a
sensational announcement that it is male chromosomal abnormity of XYY type that causes criminal
behavior. Based on her conclusion, it was decided
in the USA to test all men to find out the presence
of the extra chromosome, to introduce specialized
police record keeping.
It was later proved that P. Jacobs’ research was
superficial and her announcement was intended to
be a sensation. However, it does not stop the efforts
of medics and criminologists. For example, the
USA researchers link aggressive behavior to the
gene responsible for serotonin production [26].
Finnish researchers revealed the connection of
criminal behavior with a set of certain genes [24].
Genetic consultation can be provided for adult
population as well as for the under-aged. It can be
applied to the unborn. Pre-implantation genetic
diagnosis is being actively introduced; it is used

Genomic Medicine and the Human Legal Status
Development of genomic medicine is connected with two tendencies which have a direct relation
to the legal status of a human: genetic diagnosis and
genetic therapy.
Genetic diagnosis, in its turn, is connected with
genetic testing (it is impossible to identify the human DNA without testing the person), which is
testing a person to find out some features of their
genetic system. In our country, there is Federal Law
of December 3, 2008, No. 242-FZ “On State Genomic Registration in the Russian Federation”1.
However, its subject matter is limited by a range of
relations which it refers to: only those ones which
relate to compulsory and voluntary genomic registration aimed at identity verification (Article 1). It
is noteworthy that national acts of most countries
determine exactly such narrow usage of the information received from DNA. As an example we can
mention Federal Republic of Germany Law of July
31, 2009 on genetic testing (GenDG)2, which entered into force from February 1, 2010, as well as
Law of France of August 6, 2004, No. 2004-800
“On Bioethics”3, devoted, among other things, to
regulating relations in genetic diagnosis.
Article 15 of the RF Family Code expands the
limits of genetic diagnosis a little by providing an
opportunity for medical examination of people who
are going to get married, which includes consultations on medical and genetic issues. In this case,
information about one’s DNA and one’s partner’s
DNA will go beyond the limits of general informativity. It will result in forecasting the future children’s DNA. Russian legal science has many times
offered to make genetic testing compulsory
[3, p. 16; 5, p. 25; 7, p. 14]. In the USA, medical
workers become subjects against whom pleas are
made by close relatives because the doctors kept
the information about genetic predisposition to
some diseases secret. In spite of this, the general
1

Collection of Legislative Acts of the Russian Federation.
2008. No. 49. Article 5740.
2
Positionspapier zum Gendiagnostikgesetz-Entwurf sowie zur
Umsetzung des Gendiagnostikgesetzes. Available at: http://
www.biodeutschland.org/tl_files/content/positionspapiere/BIO_
D_Position-Diagnostikgesetz.pdf (accessed 21.02.2017).
3
Loi No. 2011-814 du 7 juillet 2011 relative à la bioéthique.
Available at: https://www.legifrance.gouv.fr/affichTexte.do?
dateTexte=&categorieLien=id&cidTexte=JORFTEXT0000243
23102&fastPos=2&fastReqId=1995621777&oldAction=rechE
xpTexteJorf (accessed 21.02.2017).
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under reproductive technologies connected with
artificial placement of an embryo into a woman’s
womb.
Carrying out mass screening of adult population, creating genetic IDs of each citizen will cause
different abuses. The practice already shows that
those most interested in getting genetic information
are credit and insurance organizations, employers.
Banks might want to establish an additional insurance mechanism when giving long-term credits to
those citizens who show disposition to certain diseases. Insurance companies are already making
their complaints as barriers to possible abuses from
the citizens who have interest in getting insurance
as they know what kind of disease they may develop in their future life [19].
Employers can establish barriers when recruiting, refusing applicants who might have disposition
to certain professional diseases. It is a possible way
of protection from a claim made by the employee
who has already developed such a disease caused
not by work conditions but by their genotype.
Genetic testing of the under aged (let alone
embryos) is connected with getting an informed
consent as well as with the “right to an open future”
(the expression is used in the western doctrine
[14]). Will an adult be happy with the disclosure of
their genomic information if he cannot keep it secret anymore? His parents have already given orders on the DNA disclosure. Moreover, prenatal
genetic testing leads, as a rule, to recommendations
about termination of pregnancy and induced abortion. Nowadays, in force is Decree of the Ministry
of Health of the Russian Federation of December
28, 2000, No. 457 “On Advancing Prenatal Diagnosis in Preventing Hereditary and Congenital Diseases in Children”. This document states: “Under
certain indications there are recommendations to
terminate pregnancy”. Such provisions have ambiguous ethical assessment. All the more so because abuses of prenatal diagnosis end up with autoeugenics – selection on the basis of sex. In some
parts of the world, there are still deep superstitions
about female inferiority. History witnessed such
middle-aged works as “Woman is not human”
(Frankfurt, 1690), “A curious evidence that a wom-

an does not belong to mankind” (Leipzig, 1753)
[9, p. 875]. However, even now some peoples consider it a natural mistake if a girl is born.
Genetic therapy is a complex of genetic engineering (biotechnological) and medical methods
aimed at introducing changes into genetic apparatus
of somatic cells of a human in order to treat diseases. Such definition is presented in Article 2 of the
Federal Law of July 5, 1996, No. 86-FZ “On State
Regulation in the Sphere of Genetic Engineering”1.
Until recently, genetic therapy was considered as
the possibility of preventing hereditary diseases.
However, genomic medicine offers new kinds of
treatment with the use of the altered genotype of
cells, delivered right to the place of processing (for
example, when treating cancer diseases – to the
place of the tumor localization).
On January 1, 2017, Federal Law of June 23,
2016, No. 180-FZ “On Biomedical Cell Products” 2
came into effect. It is hoped to promote biomedical
technologies, including those connected with
achievements in the sphere of genetics.
The main difficulties concerning genetic therapy are linked to determining the very medical technology which is not under the general regime of
regulating medical intervention. A medical worker
performing actions is experimenting. He cannot
anticipate to the full the consequences of treatment
with biomedical cell products. Additional difficulties arise when gene therapy is applied to the unborn (in utero). Federal Law of November 21,
2011, No. 323-FZ “On Principles of Healthcare of
the Russian Federation Citizens”3, enshrining the
model of the informed consent to any medical intervention, does not provide any exceptions. Although in the case under consideration, the parents’
consent in relation to the one who has not been
born yet is beyond the standard scheme. It is worth
mentioning that judicial practice has seen some
claims from disabled children against doctors and
parents who refused to follow the recommendations

1

Collection of Legislative Acts of the Russian Federation.
1996. No. 28. Article 3348.
2
Ibid. 2016. No. 26 (Part I). Article 3849.
3
Ibid. 2011. No. 48. Article 6724.
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to terminate pregnancy [17]. There is now even a
term “illegal keeping alive” [20].
The modern achievements of gene therapy establish the ground for eugenics, thus predetermining serious questions: Is compulsory gene therapy
permissible? Is compulsory gene therapy permissible for the unborn (in utero)? Is it allowed to create
a human with traits programmed in advance? These
are far not all the questions.

[25, pp. 219–220]. His idea is to transfer to the
technological method of having children when geneticists work out the characteristics of a future
child. “A child with a guaranty that he is free from
genetic faults” is the future world ideal in Toffler’s
view. Birthing centers will more look like supermarkets where you can discuss all the features of
future children: the color of their eyes, skin, their
IQ, etc. Alvin Toffler demonstrates the perspectives
of extrauterine births, which should help in possible
colonization of other planets.
Francis Fukuyama, a famous futurologist, also
points out that development of biomedical technologies will influence almost all social institutions:
“It will shake up all the existing social hierarchies
and influence the rate of material, intellectual and
political development, and it will change the nature
of global policy” [8, p. 122]. The scholar emphasizes that the logical continuation of gene industry will
be not only the knowledge about human DNA but
also the desire to improve “basic data”. Due to the
fact that an adult person will not be able to correct
their nature, their wishes will be transferred onto
their children. “The main prize of modern genetic
technology will be “a baby on a by-order basis”,
F. Fukuyama draws his conclusion. At the same
time, the philosopher reminds that genetics “has
long been haunted by eugenics – conscious development of certain qualities in people with the help
of selection”. Will people be able to resist the
temptation to change their own nature, though on
the assumption of speculative preferences? The
work provides a demonstrative comparison.
Changes in human genome for eugenic purposes
will be similar to having a fashionable tattoo,
however, it will be impossible to get rid of it not
only for those who have it but also for all next
generations. F. Fukuyama describes one more
fear: what if human DNA will be mixed with other
species DNA and clarity of understanding a human will disappear? Speaking about this, F. Fukuyama comments on the lack of sufficient regulatory acts that might provide guarantees in cases of
possible abuses in genetics.

Modern Political and Legal Doctrines
on Genomic Medicine
Achievements in genomic medicine raise a serious question about the place of a human in the
system of constitutional values. Technological attitude has a serious ideology under it. Alexander
Bard and Yan Soderquist created a holistic view of
the world and gave it a new term – netocracy [10],
which should be based on exceptional pragmatism.
Genetics is given a special place. It is supposed to
perform social functions, to substitute the law of
natural selection: “Given the knowledge on their
genetic background, for the first time in their history people will be able to plan their lives on the assumption of their basic information. They will be
able to choose the most suitable careers and education, to plan to have children with the partner who
has the most suitable set of genes, to decide not to
eat unhealthy food, etc. Authorities and employers
will have access to tools of perfect testing of workers and employees”.
This approach leads to control over birthrate.
The authors offer to put births under strict laboratory control. The ideal is non-natural generation. By
the way, some countries conduct active research
into creation of an artificial womb to prevent a
woman from bearing a child. Such research is being
carried out at the University of Tokyo, Cornell
University and Illinois State University [22]. In
case of success, the consequences may be of a
global character: 1) new vision of the problem of
abortions (the fetus can be artificially carried to full
time); 2) changes in gender ideas about a woman
(loss of monopoly on reproductive performance); 3)
having children will turn into a technological process; 4) access of homosexual couples to this technology; 5) legalization of reproductive cloning.
Manipulations with human genes were positively evaluated by Alvin Toffler, who viewed it as
the creation of a human new “version”

International Law on the Human Genome
Achievements in the field of genomic medicine are of universal character. That is why international community expresses general concern and
is trying to work out unified rules which might
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become a certain landmark for national legislators.
On November 11, 1997, the Universal Declaration
on the Human Genome and Human Rights1 was
adopted. The document establishes the general
principles:
1) The human genome is heritage of mankind.
2) Each person has the right to respect of their
dignity and rights independent of their genetic
characteristics. Any discrimination based on genetic features is prohibited.
3) Due to evolution, the human genome is subject to mutation.
4) The human genome in its natural condition
must not be the source of making profit.
The Declaration also contains certain guarantees aimed at protecting people from possible abuses in the sphere of genetics:
 Evaluation of potential dangers under any
genetic research is given.
 The obligatory condition for conducting research is getting an informed voluntary and prior
consent from the interested person.
 Each person decides for themselves if they
need information about the results of genetic diagnosis.
 The state should provide privacy of the information received about citizens’ DNA.
 Human cloning is prohibited.
 Freedom of research is guaranteed but is
should not prevail over respect of human rights and
liberties.
On October 16, 2003, the UN International
Declaration on Human Genetic Data2 was adopted,
which specified the importance of genetic data. It
was also caused by the fact that by that time the
program of human DNA decoding had been implemented. Science received the basic information
which originates from genetic features of each person. In view of this, the document did not declare
general principles of conducting research (which
can be applied to any sphere of science) but pointed
out particular requirements to genetic diagnosis and
gene therapy. It is especially emphasized that goals

of collecting genomic and proteomic human data
go far beyond personality identification. They include prognostic testing, population research, creating personalized methods of treatment, etc. The
Declaration of 2003 points at the need of special
confidentiality regime in relation to genetic data as
it can influence not only the life of a particular
person but also that of his descendants, or population as a whole.
A little later, in October 2005, Universal Declaration on Bioethics and Human Rights3 was
adopted by acclamation. On March 8, 2005, the UN
Declaration on Human Cloning4 was ratified, which
prohibits reproductive human cloning (creating a
human specimen).
Among regional documents, Convention for
the Protection of Human Rights and Dignity of the
Human Being with regard to the Application of Biology and Medicine is worth mentioning (Convention on Human Rights and Biomedicine, Oviedo,
1997). Chapter IV of this document, called “The
human genome”, partly repeats the key provisions
of the Declaration on the Human Genome. It emphasizes that genetic testing can be carried out only
for medical purposes. Autoeugenics is prohibited. It
is banned to create a mutated organism. Intervention into the human genome should not lead to altering the genome of this person’s descendants.
However, despite being very significant, the effect
of this international document is limited by the area
of Europe. Article 34 provides for an opportunity
for other non-European countries to accede to it.
However, not all the Council of Europe countries
are its members, including Russia.
In 2005 a Supplementary Protocol to the Convention was adopted concerning the sphere of biomedical research (SDSE No. 195). It came into
effect on September 1, 2007. The Protocol regulates specific areas of biomedicine but has indirect
relation to genetic research. In November 2008, a
Supplementary Protocol to the Convention on
Human Rights and Biomedicine was elaborated,
referring to genetic testing for medical purposes

1

3

Universal Declaration on the Human Genome and Human
Rights. Available at: http://www.un.org/ru/documents/decl_conv/
declarations/human_genome.shtml (accessed 19.02.2017).
2
UN International Declaration on Human Genetic Data. Available at: http://www.un.org/ru/documents/decl_conv/declarations/genome_dec.shtml (accessed 19.02.2017).

Universal Declaration on Bioethics and Human Rights.
Available at: http://www.un.org/ru/documents/decl_conv/declarations/bioethics_and_hr.shtml (accessed 19.02.2017).
4
UN Declaration on Human Cloning. Available at: http://
www.un.org/russian/documen/declarat/decl_clon.pdf (accessed
19.02.2017).
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(SDSE No.203). By now, it has been ratified by
four countries being the Council of Europe members but it has not come into effect yet.

tribution. Fourthly, Federal Law “On State Regulation in the sphere of Genetic Engineering” itself
presents a kind of a technological instruction, determining requirements to people engaged in genetic engineering, enumerating activities in the sphere
of genetic engineering, establishing the safety system in the sphere of genetic engineering activity,
etc. At the same time, there are no regulations in
the law devoted to protecting the rights of a person
as an object of genetic engineering, as a patient.
Federal Law of December 3, 2008, No. 242-FZ
“On State Genomic Registration in the Russian
Federation”3 has an indirect relation to genomic
medicine, but its regulation subject includes only
the relations connected with compulsory and voluntary genomic registration for the purpose of personality identification. As soon as genomic medicine
spreads considerably, there will be questions of using DNA for passportization, transferring data into
electronic resources, and changing the whole technology of treating each person depending on their
biological data. If an informational medical database containing DNA data about each person is established, it will be necessary either to introduce
amendments into Federal Law “On State Genomic
Registration in the Russian Federation” (which is
more preferable) or to pass a new regulatory act. In
any case, additional regulations shall identify the
rules of collecting, processing, disseminating and
using information on human genome and proteome.
It will be obligatory to establish a strict system of
information protection which will guarantee against
unauthorized access and illegal copying. The law
shall determine the cases of information systematization without the citizen’s consent. Otherwise, all
discrimination forms known to history will fade
away when faced with the stigmatization which
might occur as a result of dividing citizens according to the principle of their genetic predisposition.
In the Russian Federation, human cloning is
banned, which is stated in Federal Law of May 20,
2002, No. 54-FZ4. The specific feature of this

Russian Legislation Defining the Legal Status
of Genomic Medicine
In the Russian Federation, medical activity is
regulated by Federal Law of November 21, 2011,
No. 323-FZ “On the Principles of Health Protection
of Citizens in the Russian Federation” 1. The document regulates the rights and duties of patients and
medical workers in all issues of their professional
activity. However, specific features of genomic
medicine are not reflected in the legislation. The
only time when medical genetic consultations (and
nothing more) are mentioned is in Article 51 of this
law, devoted to providing consultations on certain
aspects of family and marital relationships. Similar
provisions are contained in the RF Family Code
(Article 15), according to which there is voluntary
medical genetic consulting of people about to get
married.
The above mentioned Federal Law of July 5,
1996, No. 86-FZ “On State Regulation in the
Sphere of Genetic Engineering” has a direct relation to genomic medicine. However, as a detailed
analysis of its provisions shows, regulation of activity in relation to the human body is regarded as a
side effect. Firstly, before the year 2000 the law
directly stated that it did not cover those relations
that emerge on the issue of applying genetic engineering methods to human, tissues and cells of the
human body. Secondly, changes concerning subjectology were of a narrow character. Concerning nonapplication of the law to genetic engineering in relation to the human, a supplement was developed –
“except genetic diagnosis and gene therapy” 2.
However, the rest of the law remained unchanged.
Thirdly, the recent amendments to Law No. 86-FZ,
introduced by Federal Law of July 3, 2016,
No. 358-FZ, despite containing references to human healthcare, deal only with GMO products dis1

Collection of Legislative Acts of the Russian Federation.
2011. No. 48. Article 6724.
2
Federal Law No. 96-FZ “On Amendments and Additions to
the Federal Law "On State Regulation in the Sphere of Genetic
Engineering"” of July 12, 2000. Collection of Legislative Acts
of the Russian Federation. 2000. No. 29. Article 3005.

3

Ibid. 2008. No. 49. Article 5740.
Federal Law No. 54-FZ “On the Temporary Ban on Human
Cloning” of May 20, 2002. Collection of Legislative Acts of the
Russian Federation. 2002. No. 21. Article 1917.
4
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regulatory act is that it imposes only a temporary
ban but does not determine the duration of this ban.
The ban is substantiated by the following: “biological and social consequences of human cloning are
not studied well enough”. Obviously, it is supposed
that the ban might be lifted when the corresponding
biomedical technologies develop. However, special
research into human cloning in the Russian Federation is not under way.

genetic experiments. It is necessary to introduce
guarantees that the bans are enforced, in particular,
by amending criminal legislation of the Russian
Federation.
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Introduction: the article provides generalization and analysis of the modern experience
of constitutional reforms in the post-Soviet space. By the examples of certain states, the
authors show the permanence and variety of constitutional reforms, prove that changes of the
constitutional text can be of different importance, and the concepts “change of the Constitution”, “constitutional amendment”, “constitutional reform” and “revision of the Constitution” used in legal science are different. In the context of the latest practice of the European
Commission for Democracy through Law (the Venice Commission of the Council of Europe),
the authors describe the modern constitutional reforms, which reflect the main directions
of modernization in a number of countries being at the stage of deepening and strengthening
the democratic foundations. Purpose: based on the analysis of the constitutional reforms implemented in several post-Soviet states over the past decades, to identify and demonstrate the
specific features of constitutional reforms, their difference from ordinary modifications of the
constitutional text which do not lead to the transformation of the fundamental principles of
the state and society. Methods: formal-logical and comparative law methods, analysis, synthesis, comparison, and generalization methods were used. Results: it is impossible to characterize the constitutional reform with only one unique feature which would allow one to
clearly distinguish it from a number of similar phenomena. Constitutional reform cannot be
measured with quantitative indicators. Therefore, it is important to identify the conditions, or
criteria, which will allow for referring some particular constitutional changes to the class of
constitutional reforms. Most changes of the existing constitutions represent partial semantic
correction of the text, not affecting the nature of the constitutional institutions. Modern constitutional reform is a goal-oriented action or a set of uniform goal-oriented actions which
are stretched over the time; it is always characterized by the scale and implications for the
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modern and developing legal regulation as well as for the entire system of social relations
within the constitutional impact. Constitutional reform is characterized by changes of the
fundamentals of the state and society, goal-setting, adequate resourcing, and certain legal
and factual results.
Keywords: Constitution; constitutional reform; constitutional amendments; constitutional institutions;
constitutional provisions; president; parliament; government; public authorities
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Введение: статья посвящена обобщению и анализу современного опыта конституционных реформ на постсоветском пространстве. На примерах конкретных государств
показаны перманентность и разнообразие конституционных преобразований, доказывается, что изменения конституционного текста имеют неодинаковую значимость, а
принятые в юридической науке понятия «изменение конституции», «поправка к конституции», «реформа конституции», «пересмотр конституции» различаются. С учетом
новейшей практики Европейской комиссии за демократию через право (Венецианской
комиссии Совета Европы) раскрываются современные конституционные преобразования, отражающие основные направления модернизации в ряде государств, находящихся
на стадии углубления и укрепления демократических основ.
Цель: на основе анализа опыта конституционных преобразований, произошедших в
ряде государств постсоветского пространства за последние десятилетия, выявить и
показать специфику конституционных реформ, их отличие от обычных изменений конституционного текста, не приводящих к трансформации фундаментальных основ госу273
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дарства и общества. Методы: формально-логический, сравнительно-правовой, анализ,
синтез, сопоставление, обобщение. Результаты: анализ конституционных преобразований позволил заключить, что конституционную реформу невозможно охарактеризовать каким-то одним уникальным признаком, идентифицирующим ее в ряду схожих явлений, она не может быть измерена количественными показателями, поэтому важно
выявить условия, или критерии, соответствие которым позволит отнести конституционные преобразования к классу конституционных реформ. Большинство изменений
действующих конституций связано с частичной внутриинституциональной смысловой
коррекцией ее текста, не затрагивая при этом саму природу конституционно-правовых
институтов. Современная конституционная реформа – это действие, имеющее целенаправленный характер, или совокупность однородных целенаправленных действий, растянутых во времени; ее всегда отличают масштаб и последствия как для современного
и развивающегося правового регулирования, так и в целом для системы общественных
отношений в орбите конституционного воздействия. Она характеризуется изменениями фундаментальных основ государства и общества, целеполаганием, достаточным ресурсным обеспечением и определенными юридическими и фактическими результатами.
Ключевые слова: Конституция; конституционная реформа; изменения конституции;
поправки к конституции; конституционные институты; конституционные нормы;
глава государства; парламент; правительство; органы государственной власти

change in constitutional and legal institutions and
rules of law, and this is its difference from other
changes in the constitutional text. Adoption of a
constitutional or other law on constitutional reform is only a part of the process of reforming the
social relations. A law on reform often contains
only an important provision affecting a certain
institution of the public (state) system, the basis of
the legal position of the individual. It is very rarely that one such provision, formulated as a new
principle, is enough. Almost always a change in
the constitution requires adoption of new legal
acts, revision of existing legislation. This process
can be lengthy as the adoption of laws and introduction of legal institutions take time. At the same
time, careful preparation of the constitutional reforms in the last decades, carried out with the help
of the so-called “package principle”, helps to
avoid excessive delaying of this process.

Introduction
In the last decade of the 20th century and in the
early 21st century there have been numerous constitutional reforms around the world, the purpose,
scope and dynamics of which differ markedly from
previous years [4]. In this period, the national legal
systems in general and the constitutional development in particular were influenced by the globalization processes, the depth of which often entails the
potential possibility and even inevitability of the
fundamental changes at the level of constitutional
provisions.
Adoption of constitutional changes is a key
event for each country, because in most cases this
process is determined by the goals of reforming
social relations. Even a partial change in the constitutional text may lead to a significant reorganization of constitutional and legal institutions, entailing a new model of constitutional development for
the country. Studies confirm that most of the current constitutions have been amended. This affected
not only the “oldest” constitutions but also fairly
new basic laws adopted in the post-Soviet space.
Generalization of the current experience of constitutional reforms of the last decade reveals a number
of new problems in constitutional law that need to
be resolved, including the need to take into account
international democratic legal standards.
It is obvious that constitutional reform is always a certain break of gradualness, a qualitative

Main Part
Changes in the constitutional text are of unequal importance. In legal science, the concepts of
“changing of the constitution”, “amendment to the
constitution”, “constitutional reform”, “revision of
the constitution” differ. In the Russian language,
the discrepancy between these terms follows not
only from the semantics of the words. It is revealed during the analysis of some articles of the
Constitution of the Russian Federation, as well as
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Russian constitutional practice. From the title of
Art. 9 of the Constitution of the Russian Federation
“Constitutional Amendments and Revision of the
Constitution” it follows that the concepts “amendment” and “revision” are non-identical, and their
regulation, as we can see when comparing the content of Art. 135 and 136 of the Constitution, also
differs. However, Art. 137 mentions the concepts:
“changes in Art. 65 of the Constitution” (the list of
names of the constituent entities of the Russian
Federation) and “changes in the name of the constituent entity of the Russian Federation”, which are
not considered to be amendments. But the concept
“change” is broader than the concepts “amendment” and even more so “revision”, since it covers
any modification of the constitutional text.
The text of the Constitution of the Russian
Federation has been changed on repeated occasions.
Most of the changes are these in Article 65 concerning the names and composition of the constituent entities of the Russian Federation. However,
even at the level of amendment of Article 65, the
procedure for making changes has various grounds.
In some cases, it was the result of a change of the
name of the Basic Law (a constitution or a charter)
of the constituent entity of the Russian Federation,
as, for example, when establishing new names for
the Republics of Ingushetia and North OssetiaAlania, the relevant changes were made hereby by
the decrees of the President of the Russian Federation. It is unlikely that in this case there are any reasons to believe that these changes became messengers of the constitutional reform.
In other cases, it was a projection of a merger
of the constituent entities of the Russian Federation
or the inclusion of new constituent entities in the
composition of the Russian Federation; respectively, federal constitutional laws became the basis for
changing the federal Constitution. However, in this
case we take the risk of asserting that these changes
also did not have the character of a constitutional
reform. Despite the change in the composition of
the Russian Federation the possibility of these
changes was directly provided by the Constitution
of the Russian Federation, the same Art. 65 (part 2),
they were implemented within the framework of the
general principles of the federal structure of the
state. The change in the composition of the constituent entities of the Russian Federation did not influence the types of constituent entities of the Russian Federation, the system of relations between the
federal center and the regions, and the principles of
relations between the constituent entities of the
Russian Federation among themselves1. At the

same time, these changes considered as a whole can
constitute an element of an ongoing constitutional
reform of a certain part of the country’s stateterritorial structure.
The change in the term of office of the President
of the Russian Federation and the State Duma that
took place in 2008 can also hardly be attributed to a
constitutional reform, since this was not about
changing the constitutional and legal formation, and
the system and structure of social relations remained
in the previous form. It is also unlikely that the
change that took place in 2008 and strengthened the
system of control powers of the State Duma in relation to the Government of the Russian Federation
was a “reform”, although the result of the amendment to the Constitution of the Russian Federation
was a change in the balance of relations between the
Parliament and the Government of the Russian Federation. But the amendments were of “the point
character”; although they strengthened the degree of
influence of the Parliament on the Government, they
did not change the balance of power totally.
The most ambitious were the changes to the
Constitution of the Russian Federation in 2014 –
those amendments mainly concerned the expansion
of the powers of the President of the Russian Federation with respect to the formation of the Council of
Federation, the Supreme Court of the Russian Federation and the Prosecutor’s Office of the Russian
Federation. But even those amendments, despite being of essential, even conceptual nature, which is
almost similar to a reform, can be said to be reformative. It is more of a partial adjustment of the current
constitutional model of organizing the state power.
However, even with the relative invariability of
the text of the Constitution of the Russian Federation, the model of the constitutional development of
the Russian Federation has been repeatedly changed.
The particularly noticeable was the change in the
federal system connected with the repeated reforms
that took place, first of all, in the system of delineation of powers between the authorities of various
territorial levels. The local self-government system
also underwent considerable modification, which
changed its development directions. However, all
this took place against the background of the constitutional stability of these relations, since their general constitutional principles are laid in the foundations of the constitutional order.
Let us pay attention that the said changes did
not concern chapters demanding the full revision
of the Constitution of the Russian Federation.
At the same time, any changes in the three chapters

constituent entities of the Federation; it is published in the annex. Therefore, the abolition and unification of constituent
entities is carried out by an ordinary law of the Parliament, not
by an amendment to the Constitution.

1

It is noteworthy in this connection that in some countries, for
example in India, the Constitution does not contain a list of
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(the first, the second and the ninth) of the Constitution inevitably lead to the change of the Constitution, necessarily preceded by the convocation of the
Constitutional Assembly, which can take a decision
to adopt a new Constitution, including through a
Referendum. The applied formal approach to the
invariability of the three chapters of the Constitution of the Russian Federation, in our opinion, is
more likely to be a consequence of the need to
maintain the constitutional stability in the period of
instability of foundations of the constitutional system, which took place in the early 1990s, the period
of adoption of the Constitution of the Russian Federation 1993, which allowed for solving this problem. However, under the invariability of certain
provisions of the Constitution the issue is not about
some specific chapters of the Constitution, but
about the constitutional and legal foundations contained in these chapters, the invariability of which
is supported by the complicated adoption of a new
Constitution. These foundations should be not only
a guarantee of the strength of the Constitution itself,
but also the basis for the constitutional legal order
and “an element of the constitutional thinking of
the legal state” [2, p. 448].
Over the past decade, some other states of the
post-Soviet space have seen many examples of constitutional changes, some of which have the character of constitutional reforms. Without naming all
the constitutional changes that have taken place in
these states since the collapse of the USSR, we will
consider only the most noteworthy of them, reflecting the main directions of constitutional reforms
and the specifics of the constitutional development
of individual countries.
Perhaps the most significant changes that led
to the change from the semi-presidential form of
government to parliamentary were made in the
Constitution of the Republic of Armenia in 20151.

Thus the constitutional reform in Armenia affected
the very form of the state. At the same time, a new
concept of constitutional regulation of human
rights was proposed, the role of the church was
determined, the organization of the judiciary was
adjusted etc.2
The reform was implemented with the help of
the constitutional referendum held on December 6,
2015. It should be noted that since 1991 it had already been the fifth constitutional referendum in the
country, four of which being recognized as successful3. Given the scale of the constitutional reform
and its consequences for the country, the resolution
of such issues in a referendum ensures the highest
degree of legitimization of constitutional reforms.
In this regard, it is worth recalling the words of the
well-known constitutionalist John Elster: “there are
democratic constitutions in the world that were
adopted by undemocratic way, but there is not a
single authoritarian constitution that was adopted
by democratic way” [6].
The members and experts of the European
Commission for Democracy through Law (Venice
Commission) [3] played a significant role in this
reform. They had been providing the assessments
of the constitutional processes in Armenia, prepared
expert reports on all issues and institutions affected
by the constitutional reform in accordance with the
European standards of democracy, human rights
and the rule of law for nearly two years4.
It should be noted that it was not the first fact of
the transition to the parliamentary form of government in the post-Soviet space. Before such a scheme
was also implemented for example in Georgia,
where in October 2010 at the constitutional level the
powers were transferred from the presidential vertical to the parliament and the government formed
lished against monopolizing power – one and the same person
can be elected president only once.
2
A smooth transition to the parliamentary republic should be
implemented during the electoral cycle of 2017–2018.
3
For example, the first referendum on the recognition of the
independence of the Republic of Armenia from the USSR was
held on September 21, 1991, 99,5 % voted for independence;
Constitutional referendums on the amendment of the Constitution of Armenia were also held in 1995, 2003, 2005 and finally
in 2015. However, the results of the 2003 constitutional referendum were declared invalid, since the number of votes in
favor of the changes was less than one-third of the number of
registered voters.
4
The main report on the draft constitutional reforms in Armenia was presented by the Director of the Institute of Legislation
and Comparative Law under the Government of the Russian
Federation, member of the Venice Commission, Academician
of the Russian Academy of Sciences T. Khabrieva.

1

In addition to transferring the basic powers to manage the
country to the Parliament, the constitutional reform corrected
the procedure of replacing the post of the Head of state – now
the president of Armenia is elected not for five years, but for
seven years, and not in direct elections, but by deputies and
elected representatives of local self-government bodies. The
President retains individual staffing powers, he appoints a candidate from the party or party bloc that won the parliamentary
elections as Prime minister. However the armed forces are
subordinate to the Government, and the Supreme commanderin-chief during the war is the Prime minister. The President of
Armenia is the Head of state, who embodies national unity,
monitors compliance with the Constitution and cannot be a
member of any party. Important guarantees have been estab-
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by the highest legislative authority. After the parliamentary elections on October 8, 2016, in fact, the
state’s transition to the parliamentary republic was
completed. At the same time, the last reform is radically different from the large-scale reform of the
Georgian Constitution in 2004, when 30 articles of
the Constitution of 1995 were changed, and the ultimate goal of the reform was the strengthening of
the presidential power due to the concentration of
the president’s powers, including the power of early
dissolution of the supreme legislative authority1.
The Republic of Azerbaijan chose another way
for constitutional reforms. Act of the Referendum
of the Azerbaijan Republic “On Making Amendments to the Constitution of the Azerbaijan Republic”, which was adopted by the referendum in September, 2016, affected 29 articles of the Basic Law.
The legality of putting to the referendum the
amendments to the Basic Law of the country was
confirmed by the Constitutional Court of Azerbaijan, noting in its Ruling of July 25, 2016, “the proposed innovations do not contradict the general
provisions of the Constitution on democracy and
the foundations of the state, and can be put to a referendum”.
A number of constitutional amendments were
made to expand the rights of citizens, in particular,
to confirm the protection and respect of human dignity, to ensure the equal rights of all persons with
disabilities and administrative and judicial guarantees of human rights and freedoms, to prevent violations of the rights of citizens in the part related to
personal data, when applying information technology, the responsibility of municipalities together
with municipal employees for damage to citizens’
rights, the reduction of passive electoral rights in
elections to the Parliament of the country from 25
to 18 years old. All this obviously testifies to the
democratization of the country’s public life. However, despite all the importance, for the reform itself these were just private issues, which is evident
even from the “point” nature of the innovations
themselves.
The most significant changes that directly affected the form of the government in the state were
related to the modification in the system of higher
authorities of the Republic. In addition to some
purely external changes, 2 in the Basic Law were

also introduced such fundamental provisions as the
empowerment of the President to dissolve the Milli
Majlis (the Parliament) of the country and announce the early presidential elections. Thus, unlike
Armenia, the constitutional referendum in Azerbaijan was aimed at strengthening the role of the President of the country in the system of state power. It
should be noted that the previous constitutional referendum held in the Republic of Azerbaijan in
March 2009 established the right to elect the same
person to the office of the President more than
twice. It seems that the recent amendments to the
Constitution had typical features of constitutional
reforms in the Republic of Azerbaijan. They fit into
the common line of constitutional changes that
strengthened the foundations of the presidential
republic in the state.
Numerous times amendments through a referendum have also been made to the Basic Law of the
Republic of Kyrgyzstan – the Constitution of May
5, 1993. At the same time, the constitutional reforming had been often preceded by dramatic
events connected with the violent change of political power in the Kyrgyz Republic3.
post of the First Vice-President and Vice-Presidents; In the
event of an early resignation of the President from office before
the election of a new head of the state, the President’s authority
should now be exercised not by the Prime Minister, as it was
before, but by the first Vice-President.
3
The result of the 1996 and 1998 referendums were the
amendments that affected the delineation of the powers of the
President and the Parliament (Jogorku Kenesh) of the Kyrgyz
Republic with a focus on strengthening the powers of the President. The amendments to the Constitution of 2003 established
the presidential form of government in Kyrgyzstan as a result
of a significant expansion of presidential powers to form the
Government, to manage the external and internal policies of the
state, to assign legislative powers (the right to issue decrees
which have the force of law), etc. After the well-known events
that led to the overthrow of the first President of the Kyrgyz
Republic A. A. Akayev in March 2005, the country again carried out a constitutional reform, which resulted in the approval
of a new version of the Constitution of the Kyrgyz Republic in
2007. However, in the conclusion of the Venice Commission
on the existing constitutional situation in Kyrgyzstan (December 14–15, 2007), the following negative points were noted:
1) the tendency of authoritarianism of the current version of the
Constitution; 2) violation of the principle of separation of powers by the head of the state; 3) impossibility for the civil society
to exercise control over the actions of the authorities; 4) the
risk of violent change of state power due to the lack of mechanisms for its peaceful transfer. It should be noted that although
the task of the Venice Commission cannot be the consideration
of national constitutional courts’ decisions, the Commission,
nevertheless, noted an extremely unusual, if not unprecedented,
case connected with the fact that the Constitutional Court of the
Kyrgyz Republic declared the entire text of the constitution to
be unconstitutional, In fact, as a rule, constitutional courts must
make their decisions on the basis of the constitution that is in
force at the time of the decision-making. In the opinion of the
Venice Commission, the new version of the Constitution 2007

1

It is likely that in the next few years we can expect another
constitutional reform in Georgia – as is known, on December
17, 2016 the Georgian Parliament approved the composition of
the State Constitutional Commission, and on January 27, 2017
it prepared a draft of constitutional amendments. Speakers
from the Venice Commission were: K. Grabenvater,
E. Tanchev, T. Khabrieva and others.
2
For example: the term of the President’s office has been extended from five to seven years; the provision is made for the
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Adoption of the current Constitution of the
Kyrgyz Republic on June 27, 2010, in fact,
marked the next constitutional reform in the life of
the country. The Law of the Kyrgyz Republic “On
the Enactment of the Constitution of the Kyrgyz
Republic” stipulated that the provisions concerning the constitutional foundations of the state system and the rights and freedoms of the individual
entered into force from the moment of the official
publication of the Constitution. At the same time,
a moratorium to amend the Basic Law by the Parliament until September 1, 2020 was enshrined. In
the Opinion of the European Commission for Democracy through Law (Venice Commission) on
the draft Constitution, it is noted that the Constitution of the Kyrgyz Republic (edition of 2010) “fully corresponds to democratic standards” and the
project deserves high praise as it is the first creation of a form of parliamentary government in
Central Asia 1.
The implementation of the constitutional reform of 2010 led to the expansion of the rights of
citizens and to the consolidation of the maximum
number of mandates of the political party that
wins the parliamentary elections (no more than
60), as a result of which no party will have the

opportunity to consolidate the monopoly in the
political system. In addition, by virtue of the Constitution, there took place strengthening of the legislative power and a new distribution of powers
between the legislative and executive branches
and the President. Since the Provisional Government of the Kyrgyz Republic passed the decree of
April 12, 2010 “On the Dissolution of the Constitutional Court of the Kyrgyz Republic” with the
aim to exclude attempts to use the Constitutional
Court of the Kyrgyz Republic for destabilization
of the situation, it was decided to dissolve the
Constitutional Court of the Kyrgyz Republic until
a special decision of the Provisional Government
of the Kyrgyz Republic would be made. As a result, the Court being the highest judicial body for
the protection of the Constitution ceased to exist.
According to the new version of the Constitution
of June 27, 2010, constitutional control was remained with a completely new body – the Constitutional Chamber of the Kyrgyz Republic, which
was part of the Supreme Court, but was seen as a
separate, self-sufficient system for adjudicature.
However, the remaining problems in the organization of state power (the intricate procedure of
forming the Government, the ambiguity in the appointment of certain officials, the insufficient regulation of the interaction of the Parliament and the
Government in the formation of the state budget,
the critical attitude of experts to the decision to dissolve the Constitutional Court, the need for a more
clear distribution of powers of the Parliament, the
President and the Government concerning with the
implementation of foreign policy, etc. [1]) demanded the continuation of the constitutional reform2. In
the referendum held in December 2016, despite the
established moratorium on making amendments

of the Republic also gave grounds for the development of serious problems, as it created the basis for excessive concentration of powers in the hands of the President and did not guarantee the separation of powers. With the formal preservation of
the semi-presidential republic, in practice state power was concentrated in the hands of the President. The final “verdict” of
the commission regarding the Constitution of the Kyrgyz Republic was also no less rigid, as it considered that “the negative
aspects prevail in the text of the new Kyrgyz constitution, and
the major attack was the establishment, by all means, of the
undisputed predominance of the President over all the other
branches of power. There are no legal restrictions on the powers of the President, and the consequence may be a revolution,
and not a peaceful and constitutional transfer of power”. This is
exactly what happened, because the system of power that was
formed with the adoption of the 2007 Constitution once again
led to the well-known tragic events of April 7, 2010 in the territory of the Kyrgyz Republic and the overthrow of the next
President.
1
See: Opinion of the European Commission for Democracy
through Law (Venice Commission) on the Draft Constitution
of the Kyrgyz Republic, adopted by the Venice Commission at
its 83rd plenary session (Venice, June 4, 2010). The conclusion
is registered under the number No. 582/2010 of CDL-AD
(2010) 015 in Strasbourg on June 8, 2010. Available at:
http://www.venice.coe.int/webforms/documents/default.aspx?p
dffile=CDL-AD(2010)015-rus

2

The violation of the procedure for introducing changes was
brought to the attention of the 2016 Joint Opinion of the OSCE
/ ODIHR and the Venice Commission. See: Conclusion of the
Venice Commission No. 863/2016, OSCE / ODIHR Conclusion No. CONST-KGZ / 294/2016. Republic of Kyrgyzstan.
Joint Opinion on the draft law “On Amending the Constitution”, approved by the Venice Commission at its 108th plenary
session (Venice, October 14-15, 2016). Strasbourg / Warsaw,
October 19, 2016. CDL-AD (2016) 025.
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until 2020, there was adopted a package of amendments to the Constitution of 20101, containing a set
of changes concerning the rights and freedoms of
the person and citizen; strengthening parliamentarism, clarifying the principles of interaction between
the legislative and executive branches of state power; reforming the judicial system and the law enforcement system.
It is noteworthy that the Constitution changed
the correlation between the international and national law – there is now no clear recognition of the
primacy of international law. The determination of
the procedure and conditions for the application of
international treaties and universally recognized
principles and rules of international law has been
transferred to the level of law. The purpose of these
changes was the establishment of national and international law synchronization while strengthening
the sovereign rights of the state in the field of legal
regulation.
In order to prevent the possibility to introduce
into the consciousness of citizens alien family values that do not conform with the cultural traditions
developed in the Kyrgyz society, it is established
that the family is created on the basis of a voluntary
union of a man and a woman, whereas in the earlier
version the marriage was considered a voluntary
union of two persons, without identification of their
gender. This position is understandable. Today we
see that the internationalization of certain “values”
contributes to the conflict of cultures and their opposition, since their internationalization is of a
propagative exportable nature.
Along with the expansion and strengthening of
guarantees for the exercise of the rights of citizens,
there is a provision that establishes the possibility
of depriving Kyrgyz citizenship in cases and in the
manner established by the constitutional law.
Transferring the resolution on a question on the
grounds for revocation of citizenship and the establishment of appropriate legal guarantees to the legislative level reduces the constitutional guarantees
for ensuring the rights of citizens.
The reforms carried out in the sphere of constitutional construction aimed to create a system of
checks and balances and raise the level of state control over the legality of the actions of public authorities. In particular, the ratio of the powers of the
President and the Parliament has changed with the
strengthening of the role of the latter regarding the

dismissal of the Prosecutor General’s Office of the
Kyrgyz Republic. The role of the Prime Minister in
the formation of the Government has increased.
At the same time, even at the level of examination of the draft amendments to the Constitution, the newly established powers of the President
and the Parliament regarding the dismissal of
judges of the Supreme Court and the Constitutional Chamber have caused a fair, in our opinion, disapproval by the Venice Commission, as the list of
grounds for early dismissal in cases “not related to
breach of the impeccability requirements” is open
in nature and is not stipulated even by reference to
the rules of the law.
As the OSCE / ODIHR and the Venice Commission noted in their joint opinion, some proposed
changes could have a negative impact on the balance of power by strengthening the powers of the
executive branch and weakening those the legislative and, to a greater extent, the justice. This can be
seen in particular on the example of the Constitutional Chamber, whose role is set as a body of judicial constitutional control and determination of the
responsibility of the judges of the Supreme Court
and the Constitutional Chamber of the Republic.
Some of the proposed changes raise fears in the
light of their compliance with the key democratic
principles, in particular, the rule of law, the separation of powers and the independence of the judiciary, and may lead to the violation of certain human
rights and fundamental freedoms2.
As part of the transformation of the judicial
system, the Plenum of the Supreme Court was vested with the right to give explanations on judicial
practices, which are mandatory for all the courts
and judges of the Kyrgyz Republic (Part 2, Article
96). The fact that the decisions of the Plenum of the
Supreme Court are binding at the constitutional
level raises quite a natural question: will there be
any problems with judicial discretion in connection
with this matter? Each case has its own peculiarities, but the judges of the courts will have to decide
cases in accordance with the explanations of the
Plenum, and not as required by an agreement between the parties or the law.
Amendments have also been made to the
powers of the prosecutor’s office, which “oversees
2

See: Conclusion of the Venice Commission No. 863/2016;
Conclusion of the OSCE / ODIHR No. CONST-KGZ /
294/2016. Republic of Kyrgyzstan. Joint Opinion on the draft
law “On Amending the Constitution”, approved by the Venice
Commission at its 108th plenary session (Venice, October 1415, 2016). Strasbourg / Warsaw, October 19, 2016. CDL-AD
(2016) 025.

1

See: Law of the Kyrgyz Republic No. 218 of December 28,
2016 “On Amendments to the Constitution of the Kyrgyz Republic”.
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the exact and uniform execution of laws by executive bodies, as well as by other state bodies, the list
of which is determined by constitutional law, local
self-government bodies and officials of the
abovementioned bodies” (Article 104 § 1). In accordance with the earlier version, the prosecutor’s
office could only supervise the executive authorities, local authorities and their officials. At the
same time, state bodies, such as the National
Bank, the Central Commission for Elections and
Referendums, the Accounting Chamber or the
Ombudsman, were removed from the supervision
of the prosecutor's office. However, even here, it
is fair to ask: based on what criteria will the local
government bodies and their officials determine
the list of bodies supervised by the prosecutor’s
office and will the absence of a clearly determined
list of such bodies established at the level of the
law lead to ambiguous practice of prosecutorial
supervision in the field?
Thus, the constitutional reforms that have been
repeatedly carried out in the Kyrgyz Republic, are
characterized by inconsistency and incompleteness
of their results.
Among the newest constitutional modernizations, there are changes to the Constitution of the
Republic of Kazakhstan, which were made in
March 2017. They indicate the advent of the next
stage of the state’s constitutional development.
This conclusion is due to the scale of the constitutional changes in the Republic, which directly
affected the basic institutions of development of the
state and society: the foundations of the constitutional system, human and citizen rights and freedoms, citizenship, the system of public authorities
and local self-government, including the status of
the President of the Republic. An updated constitutional basis has been created, a “framework” for
the development of these relations, which will entail new state and legal traditions and political
practice. Specifically, the elements of the sacrosanctity of the state are defined: independence,
unitarity, territorial integrity, and the republican
form of government. At the same time, the democratic modernization of the presidential republic as
a form of government, through the increase in the
role of the Parliament, transfer of certain functions
of the President to the Government, strengthening
of the Government’s independence, while expanding the mechanisms for its accountability and control over the Parliament, has the character of positive evolutionary changes and does not involve

any radical measures, but on the contrary continues the logic of the previous constitutional reforms
in the country.
The constitutional changes, as their analysis
shows, have a clear organizational support, which
allows them to be carried out within rather short
timeframes. The main measures for the implementation of the constitutional changes, from elaboration of the future development model to the program for its implementation, met the deadline of a
period not more than two months, although there
is no denying that it concerned only their external
design. Of course, tight deadlines for changing the
Constitution are often fraught with possible errors
that can lead to the need for further constitutional
reforms. However, the time frames of the constitutional changes themselves, if they do not violate
the established procedure, do not have a significant impact on the quality of their implementation.
The main thing is that the relevant transformations
are objectively imminent and long-awaited, they
bear a welcome development for the progress of
the society and the state and are not rejected, but
on the contrary are supported by the citizens of the
Republic [5].
The constitutional reforms were initiated on
January 11, 2017, by signing the Ordinance on the
formation of the Working Group on the redistribution of powers between branches of state power by
the President of the Republic of Kazakhstan. The
result of its activities was Draft Law “On Introducing Amendments and Additions to the Constitution of the Republic of Kazakhstan”, which from
January 26 of this year was brought up for the
public debate1. The draft law had passed scientific
expertise, including at the level of foreign experts2. The Law of the Republic of Kazakhstan
“On Introducing Amendments and Additions to
the Constitution of the Republic of Kazakhstan”
was adopted by the Parliament on March 6, 2017,
and after its verification by the Constitutional
Council for compliance with constitutional values,
fundamental principles of activity and the form
1

See more: https://tengrinews.kz/kazakhstan_news/ekspertyinazvali-samyie-vajnyie-punktyi-proekte-310903/
2
Initially, it was about attracting individual experts (in this
capacity academician T. Khabrieva took part), but in the end
Kazakhstan asked the Venice Commission to perform an assessment of the draft constitutional amendments. The Venice
Commission in its opinion on the law on introducing amendments and additions to the Constitution of Kazakhstan noted
that constitutional changes in Kazakhstan represent a step forward in the process of democratization of the state.
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of government of the Republic, it was signed by the
President of Kazakhstan on March 10. At the same
time, the Presidential Decree “On a complex of
measures to implement the Law of the Republic of
Kazakhstan of March 10, 2017 “On Introducing
Amendments and Additions to the Constitution of
the Republic of Kazakhstan” was adopted, which
outlined a road map to implement the constitutional
reform. This year on March 13, the President
signed the Constitutional Law No. 52-VI “On Introducing Amendments and Additions to Certain
Constitutional Laws of the Republic of Kazakhstan”, which implemented some results of constitutional changes at the legislative level.
The final text of the Law “On Introducing
amendments and additions to the Constitution of
the Republic of Kazakhstan” is significantly different from its first project version. Primarily, it is due
to those remarks which came during the discussions
of the project. In particular, in the first version a
number of powers were only assigned to one house
of Parliament – the Majilis, but later after the discussions these powers were also assigned to the
other chamber – the Senate. Then the drafted
changes to Article 26 of the Constitution of the Republic of Kazakhstan, aimed at guaranteeing the
ownership rights of foreign citizens and apatrides,
their equality and justice, were excluded from the
final text. This circumstance puts in the difficult
situation citizens of other States, primarily of the
Eurasian Economic Union. The drafters have specified the procedure for substitution and dismissal of
akims of other administrative-territorial units, except akims of the areas, cities of republican significance and the capital, and have excluded the right
of the President of the Republic to release akims
from office at his discretion.
At the same time, there are new provisions,
which were not originally defined by the constitutional amendments. Among them, for example,
raising to the constitutional level of some issues of
the financial sector in the light of the recognition
of the special legal status of the capital of Kazakhstan – Astana 1. The purpose of these changes is an

attempt to create in the territory of Astana a new
financial hub – a leading international financial
services center for the whole Central Asian Region, which should attract investments to Kazakhstan’s economy. The constitutional amendments
established the financing of the IFCA activities
from the national budget, and introduced such new
concepts as “identification number”, “registry of
the center of identification numbers”. Special attention deserves vesting IFCA with the right to
adopt regulatory legal acts, which significantly
alters the construction of the legal system of
the state.
Another innovation of the Constitution is the
possibility of deprivation of citizenship of people
for terrorist offences or infliction of “other serious
harm to the vital interests of the country” by the
court decision (clause 2, article 10 of the Constitution as amended). In this matter the, Republic of
Kazakhstan has followed the way of the constitutional regulation of the Kyrgyz Republic, as mentioned earlier, but slightly expanded the grounds for
deprivation of nationality.
These changes raise questions, in particular,
whether the state can abdicate from its citizens. In
the world practice, the possibility of deprivation
by the state of citizenship of its citizens exists in
certain countries. In essence, deprivation is a sanction of the state in respect of persons who demonstrate unlawful behavior. In most modern states,
deprivation of citizenship is only possible in relation to persons who acquired it by registration or
naturalization, and only during a short period
(usually within the first 5 years) of stay in citizenship. For example, according to the Spanish Constitution (article 11), “no person of Spanish birth
may be deprived of his or her nationality”. However, deprivation of citizenship is impossible if the
person becomes an apatride – stateless. Similar
provisions are contained in the legislation of several countries (see par. 1 of article 16 of the Basic

Law “On the National Bank of the Republic of Kazakhstan” on
the exclusion of the powers of the National Bank of the Republic for financing of the financial center. IFCA was provided
with a special tax, foreign exchange and visa regimes, as well
as a special regime to attract foreign labor force by the authorities and members of the center. The objectives of the IFCA is
to promote the attraction of investments in Kazakhstan’s economy by creating an attractive environment for investment in
the financial services industry, the development of the securities market, ensuring its integration with international capital
markets. The center's participants, as well as its organs will be
exempt from corporate income tax until January 1, 2066.

1

In Kazakhstan there is already the Constitutional Law of December 7, 2015 No. 438-V “On International Financial Centre
"Astana"”, there are also a number of presidential decrees on
this issue. On the basis of a constitutional amendment, this
constitutional law also has some changes from 13.03.2017, at
the same time these changes were complemented by amendments to the Budget Code of the Republic of Kazakhstan and
changed the funding sources of the International Financial
Centre “Astana” (hereinafter – IFCA) and amendments to the
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Law of the FRG; part 2 of article 11 of the Spanish
Constitution; §7 of the Swedish Constitution, etc.).
Grounds for deprivation of citizenship are: acquisition of citizenship by fraud, on the basis of
false information, false documents (for example, in
Russia the sanction is the loss of citizenship); if the
person was engaged in anti-state activities in favor
of a foreign state and thereby causes a damage to
interests of the state (France, USA, UK, Bulgaria
and other countries); persons sentenced for crimes
against state security (France, UK). In the former
Soviet Union, deprivation of citizenship upon the
initiative of the state was widely practiced to crack
down on political undesirables. As a rule, persons
deprived of citizenship are subject to expatriation.
The Constitution of the Republic of Kazakhstan with amendments leaves a lot questions unanswered, obviously, transferring their solution to the
legislative level. In particular, it is not clear what
means causing of “serious harm to the vital interests of the country”. The term is uncertain, but the
transfer of its definition at the legislative level, including in the framework of citation of specific offenses which fall under these features, in the Criminal Code of the Republic of Kazakhstan, can lead to
a certain “blurring” of the Constitution text, the
adoption of which goes with a special procedure
compared to an ordinary law. Still, the grounds for
deprivation of citizenship, if it is allowed by the
state, should be strictly limited and defined directly
in the Constitution.
Adoption of these amendments to the Constitution may lead to statelessness as a citizen of the
Republic “cannot be recognized as a citizen of another state”. Thus, for a person having no other citizenship, deprivation of citizenship will inevitably
lead to their becoming apatride. At the same time,
the creation of statelessness through the legislation,
as we know, is condemned by the international
community. Almost all the countries try to avoid
occurrence of such a situation, including the countries which are not parties to the UN Convention
1961 “On the reduction of statelessness”.
There is still some uncertainty concerning the
necessity of deportation of the person deprived of
citizenship? This deportation seems to be quite difficult, considering the above mentioned situation
when the person becomes an apatride – it is unlike-

ly that a person convicted of terrorism will be of
interest to other countries with which the Republic
maintains diplomatic relations. In case if a citizen
of the Republic of Kazakhstan went outside the
state to commit terroristic acts in the territory of
another state, can he be deprived of his citizenship
in absentia? Perhaps if the person knows that if
he/she travels outside the state to commit terroristic
acts, he/she will not be able to return home to Kazakhstan and be deprived of his/her citizenship, the
number of such persons reduces. At the same time,
what is the guarantee that when considering such
cases in absentia, it will be possible to avoid judicial errors?
Of course, these and other issues require some
changes not only to the law on citizenship but also
to criminal legislation of the Republic of Kazakhstan. At the same time, in this context, it is impossible not to pay attention to one fact – change to
article 10 of the Constitution shall be enforced from
the day of its official publication, while changes to
the national legislation are not yet introduced. This
fact also creates uncertainty in the application of
constitutional provisions.
Among the new constitutional provisions,
there are some changes relating to the order of the
implementation of international treaties (clause 3
of article 4 of the Constitution). If earlier international treaties ratified by the state took precedence
over laws and were applied directly, except cases
when the implementation of the international treaty required the adoption of a law, the new text of
the article contains a reference rule to the law of
Kazakhstan: recognizing the priority of ratified
international treaties over laws, however, the procedure and the terms for their action in the territory of the Republic of Kazakhstan shall be determined by the legislation of Kazakhstan. This
change is rather substantial since it takes at the
level of ordinary law the solution of the question
of the place of international treaties in the legal
system of the state.
Another one innovation is the inclusion in the
Constitution of interfaith harmony as one of the
highest values of Kazakhstan’s statehood. Now any
action that would violate interfaith harmony shall
be recognized as unconstitutional. The inclusion
of these provisions is aimed at the development
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of democratic processes in the Republic of Kazakhstan. Modernization of society is achieved largely
through the formation and development in public
consciousness of the culture of tolerance, which
aims to maintain civil peace, to harmonize interethnic and interfaith relations, and to enhance socio-political stability.
The main declared purpose of the changes to
the Constitution of Kazakhstan is the redistribution
of powers in the organizational structure of the state
authorities. Constitutional transformations in this
part, although being performed within the framework of the existing presidential republic, which, as
was noted in the Commentary to the draft amendments to the Constitution of the Republic of Kazakhstan, proved its effectiveness, however, led to
some change in the power balance.
According to the Constitution, the President is
the head of the state, its highest official, who determines the main directions of the national and
foreign policy and represents Kazakhstan within
the country and in international relations, the symbol and guarantor of the people’s unity and state
power, inviolability of the Constitution, rights and
freedoms of the individual and citizen, ensures the
coordinated functioning of all branches of government and responsibility of the authorities before the people. Thus, the President of the Republic of Kazakhstan takes the central place in the
system of state power bodies. Generally, all of
these characteristics are the attributes of the presidential republic.
The constitutional changes have led to redistribution of some powers of the President of the Republic of Kazakhstan between the Government and
the Parliament1. At the same time, in favor of the
protection of the rights and freedoms of the individual and citizen, ensuring of the national security,
sovereignty and integrity of the state, the President
has the power to appeal directly to the Constitutional Council about any law or other legal act in
force, including the governmental acts, to check
their conformity with the Constitution of the Republic of Kazakhstan. Generally, such power corre-

sponds to the tasks of development of the constitutional state. In addition, the revised Constitution
also provides for the exclusion of a number of legislative powers of the President 2.
But the Constitution cannot be approached
from the arithmetic perspective – some powers
added and some powers excluded. The logic of the
relationship between the branches of government is
changing, and the philosophy of the Constitution in
force is changing. As a result of the mentioned
changes, on the one hand, there was a decrease in
the number of organizational and legal powers, initially classified in accordance with the Constitution
in force to the competence of the President. On the
other hand, the constitutional changes aimed at
strengthening such key national institutions as the
Parliament and the Government in public and political life of the Republic of Kazakhstan. Thus, the
constitutional changes are aimed at establishing a
better balance in the implementation of powers and,
ultimately, enhance the stability of the constitutional-legal institutions.
An important innovation of the Draft is the
abolition of the presidential powers to cancel or
suspend the acts of the Government and the Prime
Minister of the Republic of Kazakhstan. The exclusion of the presidential powers to issue laws or decrees with the force of law (clause 2, article 45 of
the Constitution), as mentioned above, is an innovation that meets the requirements of the constitutional provision about the exercise of state power in
accordance with the principle of separation of the
legislative, executive and judicial branches and
their interactions among themselves with the use of
the system of checks and balances. The refusal of
the President in favor of Parliament from his legislative power makes the Parliament the only legislative and supreme representative body of the Republic. But the President is vested with the power to
“determine priority of consideration of the draft
laws, meaning that the relevant draft laws should be
adopted as a matter of priority within two months”
(see clause 2, article 61).
2

It concerns his right to give instructions to the Government of
the Republic of Kazakhstan on introduction of the draft laws in
the Majilis of the Parliament of the Republic of Kazakhstan
(the President of the Republic of Kazakhstan has an independent right of legislative initiative); the enactment of laws or
decrees having the force of laws; the exercise of legislative
powers in the case of delegating them to him by the Parliament
of the Republic of Kazakhstan.

1

The Government received the following presidential powers:
approval of state programs, the unified system of financing and
labor payment for all bodies financed from the state budget,
these payments have to be made by the Government in coordination with the President; education, abolition and reorganization of Central Executive Bodies – not members of the Government, and the appointment and dismissal of their heads.
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Of course, the interaction of state bodies in the
law-making process is an extremely important
component of it, but regulation of the issues of cooperation in this area requires the respect for the
principle of retaining the independence of state
bodies which belong to different branches of government. In this regard, we have to mention the fact
that the mentioned provision (contained in clause 2
of article 61 of the Constitution) can be interpreted
in different ways: not only as a requirement to give
priority consideration to draft laws that are determined to be a priority by the President of the Republic, but also as an imperative constitutional
mandate required to accept such draft laws. And
this fact a priori determines the resolution of a
number of relevant issues. It should be noted that it
was emphasized in the Opinion of the European
Commission for Democracy through Law (Venice
Commission) on draft amendments to the Constitution of the Republic of Kazakhstan1. However, in
final text this provision was retained in the same
form as it was in the draft amendments to the Constitution. Inclusion of this provision micrifies the
significance of the rejection of the presidential legislative powers, and puts the Parliament in direct
dependence upon decisions of the President. We
believe in this regard that based on the objectives of
the parliamentary development and consistent observance of the principle of separation of powers, it
would be preferable to use another approach based
on the use of terms such as “introduction” or “consideration” of the draft law in the text of the Constitution in accordance with the principle of the independence of Parliament.
The amendments to article 44 of the Constitution of the Republic of Kazakhstan established the
procedure for the formation of Government and its
structure for the purposes of strengthening the role
of the Majilis as follows: the Prime Minister makes
a submission to the President concerning the structure and the nominees for the members of the Government, after the consultations with the Majilis of
the Parliament. In the same way, it is proposed to
dismiss the members of the Government – with a
submission of the Prime Minister based on consultations with the Majilis. Only the Minister of foreign affairs and the Minister of defense can be ap-

pointed and dismissed in the frame of President’s
independent powers.
Surely, in general, the changes proposed by the
amendments are democratic. They provide the
Majilis, as one of the houses of Parliament, with the
possibility to influence the composition of the Government of the Republic of Kazakhstan. At the same
time, we believe that such influence will be determined by the nature and content of the prescribed
procedure of holding consultations. And the way of
settling the procedure will depend on whether such
consultations will turn into a formality.
In this regard, there arise a few questions.
What are the consequences of these consultations in
case the Majilis expresses its disagreement with the
proposed nominee? And then, as a consequence of
the first question, can there be a nominee concerning whom the Majilis and the Prime Minister of the
Government have different opinions? We believe
that settlement of situations of possible disagreements between the Majilis of the Parliament and the
Prime Minister concerning the proposed nominee,
as well as the possible repass of this procedure during the formation of the “team” of the Government
is of fundamental nature. In this context, the role of
the Majilis in order to ensure subsequent effective
cooperation of these bodies could be regulated directly in the Constitution, not relying solely on the
legislative regulation.
Among the additional tools of influence of the
Majilis of the Parliament on the organization and
activities of the Government, one more new provision is of a statutory importance. In accordance
with this provision, the Government abdicates from
its powers before the newly elected Majilis (see
clause 1, article 70). Also it should be particularly
noted that article 64 of the Constitution proposes to
establish a shared accountability (responsibility) of
the Government to the President and Parliament. In
new edition of article 67, it is provided for that the
Prime Minister of the Republic reports on the main
directions of Governments’ activities and all of its
important decisions not only to the President but
also to the Parliament.
These and other amendments develop institutions of parliamentary control, which promotes the
improvement of the democratic organization of the
state. At the same time, in terms of ensuring independence of executive power, stability of its operations, as well as maintenance of the regime of
legality, there are some doubts concerning the validity of the amendment to subclause 6 of article 57

1

See: Opinion on the amendments to the Constitution of Kazakhstan adopted by the Venice Commission at its
110th Plenary Session (Venice, 10-11 March 2017). Available
at: www.venice.coe.int/webforms/documents/?pdf=CDL-AD
(2017)010-e.
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of the Constitution, according to which the qualified majority of deputies of any chamber of Parliament (not less than two thirds of votes from total
number of deputies of the Chamber) can address to
the President with the request of dismissal of a
member of Government on grounds of his/her nonexecution of laws of the Republic; and this request
can lead to a relevant presidential decision. The
question of non-execution of laws, in our opinion,
requires a preliminary judicial evaluation. Otherwise, the independence of the Government in realization of its functions can be reduced.
Some questions relating to the judicial system
organization were also the subject of the constitutional amendments. For example, in accordance
with the new wording of clause 3 of article 79, requirements for judges are specified by constitutional law, and these requirements were excluded from
the text of the Constitution. But the detailed statement of requirements for judges in the text of the
Constitution is consistent with contemporary practice needs, contributes to the stability and sustainable functioning of the judicial system, real consolidation of the principles of independence and immunity of judges. Along with this, there were specified the status of the Supreme Court of the Republic
of Kazakhstan, the role of prosecutors, who provide
the highest supervision over the observance of lawfulness, represents the state’s interests in court and
exercises criminal prosecution on behalf of the
state. In addition, the Constitution establishes the
institution of the Commissioner for human rights in
the Republic.
As is seen from above, quite significant changes have affected almost all supreme bodies of the
state power. However, the changes were not limited
to higher state authorities, a number of changes
were made for lower levels of the state and municipal management. In particular, the Constitution of
the Republic of Kazakhstan is expected to retain the
current procedure of appointing akims of the areas,
cities of republican status and the capital. The procedure for appointment or election to the office of
akims1 of the other administrative-territorial units is
proposed to be determined by law, not by a legal
act of the President. Thus, there is still some cen-

tralization of state management at the level of socalled “middle ranking”. But transfer of this matter
to Parliament, which will decide it by adopting a
law, shows the democratization of the procedure of
regulation.
The procedure of early termination of powers
of the maslikhats was also corrected2. In this regard,
clause 5 of article 86 of the Constitution proposes
early termination of powers of the maslikhats by
the President of the Republic after the consultation
with the Prime Minister and Chairmen of Chambers
of the Parliament. The current provision of this article provides for early termination of office only by
the President of the Republic. Of course, in general
the new procedure is more democratic, because
there are elements of collegiality in the decision.
Increased participation of other public authorities in
the procedure of early termination of powers will
provide a more objective assessment of the circumstances of the early termination of powers. At the
same time, we cannot ignore the other side of this
issue – the proposed procedure leads to the rise of
the role of Chairpersons of Chambers, who really
should be first among equals in the structure of collective bodies. In addition, it would be desirable to
define in a law the list of grounds for early termination of powers of a maslikhat.
It is noteworthy that among all the amendments to the Constitution of the Republic of Kazakhstan, there are some provisions aimed at clarifying the procedure of amending the Constitution.
The body of constitutional justice – the Constitutional Council of the Republic of Kazakhstan – is
involved now in the procedure of constitutional
amendments consideration. But “the independence
of the State established by the Constitution, its unitarity and territorial integrity of the Republic, its
form of government and the fundamental principles
of the Republic established by the Founder of independent Kazakhstan, the First President of the Republic of Kazakhstan – Elbasy, and its status” cannot be subject to constitutional amendment, they
are immutable.
The very constitutional-legal regulation of the
procedure for constitutional amending should create
the necessary guarantees to ensure the transparency,
openness and inclusiveness, as well as the relevant

1

Akim is the head of a local executive authority in the Republic of Kazakhstan.

2

285

Maslikhat is a local representative body in Kazakhstan.
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terms and conditions for the expression of opinions
and a broad discussion of controversial issues,
which are the key requirements of the democratic
process of drafting a Constitution and contribute to
the adoption of the Constitution by the whole society; this text has to reflect the will of the people. The
necessity of following these requirements has been
repeatedly stated in the documents adopted by the
European Commission for Democracy through Law
(Venice Commission)1. In this regard, the participation of the Constitutional Council of the Republic
of Kazakhstan in the procedure of consideration of
amendments to the Constitution will increase the
degree of validity and evaluation of the proposed
constitutional amendments because the Constitutional Council is a public authority with the necessary competence and knowledge to properly evaluate the proposed constitutional amendments.
These examples show that not all of the constitutional transformations, even if titled constitutional
reforms, are reforms in fact. Most changes to the
existing constitutions are due to the partial interinstitutional semantic correction of the text, when
there is a replacement, inclusion or exclusion of
constitutional provisions, definitions, concepts that
apply to a specific constitutional-legal institution,
without affecting its real nature. Typically, they are
caused by the evolution of views in the political
sphere, other processes, the need to harmonize the
articles of the Constitution with other already modified provisions, which is often related to the term of
powers of state bodies.
Constitutional amendments can be expressed in
the introduction of a new constitutional-legal institution in the text, in replacement or elimination of
the previously existing institutions. However, such
processes can also not always be titled a reform.
Constitutional reform is a goal-oriented action
or a combination of similar goal-oriented stretched
over the time. It is always characterized by the
scale and consequences for the modern and developing legal regulation as well as for the whole system of social relations within the constitutional impact. At the same time, constitutional reform cannot
be characterized by only one unique feature that
distinguishes it from a number of similar phenomena; it cannot be measured with quantitative indicators. Therefore, it is important to identify the condi-

tions or criteria, compliance with which will allow
for considering constitutional transformations to be
constitutional reforms.
Analyzing the above mentioned constitutional
transformations, it can be concluded that constitutional reform is a one-time or long-lasting legal political process to transform the constitutional text,
which is characterized by changes of the fundamentals of the state and society, goal-setting, adequate
resourcing and certain legal and factual results.
However, the evaluation of constitutional
changes can hardly rely on the immutable action of
some certain historical laws; they undoubtedly proceed from the specific state legal concepts and conditions, which make it possible to implement various transformations. Currently, many post-Soviet
states are still at the stage of further implementation
and deepening of democratic principles. These
countries are still seeking the most appropriate form
of government, corresponding to the character of
development of the national historical, political,
social, economic and other processes. Ultimately,
this will lead to the fact that post-Soviet countries
will find their own way of strong democratic legal
social states, which will correspond to their history,
traditions and culture.
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Introduction: the article analyzes the Condorcet paradoxes and considers the ways of their
possible solution. Purpose: to identify the fairest electoral system for elections in single- and
multi-member electoral districts. Methods: general scientific (dialectic, analysis, synthesis, abstracting, specification) along with specific scientific (formal-legal, comparative law, technicallegal) research methods were used. Results: most of current electoral systems do not meet the
Condorcet criterion. The absolute majority and plurality electoral systems based on categorical
voting can in some cases lead to unreasonable voting results. Most preferential systems do not
meet this criterion either. There are several techniques able to resolve the first Condorcet paradox positively, among which the Shulze, Tideman, Copeland, and Kemeny-Young methods are
worth mentioning. Some scientists find Marcus Shulze’s algorithm beneficial compared to the
others. Many countries use this method for intraparty voting and also e-voting on the Internet
(e. g., curators of the Wikipedia and some other projects are elected in this way). This approach,
however, is unable to resolve the Condorcet paradoxes entirely; moreover, it gives rise to some
other ones. Unfortunately, nowadays in Russia preferential systems cannot be applied due to some
peculiarities of the electorate’s mentality, procedures for vote counting and determination of the
election results. Conclusions: the Condorcet paradoxes do not appear in the countries with true
two-party or pseudo-two-party systems. At presidential elections such states successfully practice
the two-round majoritarian system with the absolute majority. On the contrary, in true multi-party
states the use of preferential systems (the Shulze method, etc.) is rather advantageous.
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Введение: анализируются парадоксы Кондорсе и способы их решения. Цель: определить наиболее справедливую избирательную систему на выборах в одно- и многомандатных округах. Методы: использованы общенаучные (диалектика, анализ и синтез, абстрагирование и конкретизация) и частнонаучные методы исследования (формальноюридический, сравнительно-правовой, технико-юридический). Результаты: большинство из существующих избирательных систем не соответствуют критерию Кондорсе. Мажоритарные системы относительного и абсолютного большинства, основанные на категориальном голосовании, в ряде случаев приводят к необоснованным результатам. Большинство преференциальных систем также не удовлетворяют этому
критерию. Существует несколько методик, которые могут позитивно решить первый
парадокс Кондорсе. Среди них стоит выделить алгоритмы Шульце, Тайдемана,
Коупленда, Кемени-Янга. По мнению ряда ученых, алгоритм Маркуса Шульце имеет
явные преимущества по сравнению с иными. Данный метод применяется во многих
странах на внутрипартийных выборах, а также при проведении электронного голосования в сети Интернет (в частности, по этому алгоритму избираются кураторы Википедии и некоторых других проектов). Однако и эта методика целиком парадоксов
Кондорсе не решает, в свою очередь порождая ряд других. К сожалению, в настоящий
момент в России преференциальные системы не могут применяться из-за особенностей менталитета избирателей, порядка подсчета голосов, подведения итогов голосования и определения результатов выборов. Выводы: в обществах с истинно двух- и
псевдодвухпартийной системами парадоксы Кондорсе не возникают. В таких государствах использования на президентских выборах двухтуровой мажоритарной системы
абсолютного большинства вполне достаточно. Наоборот, в действительно многопартийных государствах использование преференциальных систем (алгоритм Шульце
и др.) имеет свои преимущества.
Ключевые слова: избирательное право; избирательная система;
классификация избирательных систем; проблема общественного выбора;
мажоритарные системы; преференциальные системы; полупропорциональные системы

preferable candidate with A taking the second and
B the third places. Finally, 7 voters want candidate
C to win but candidate B is the second in their ballots and A is the third. Thus, from the perspective
of elementary mathematical logic, Marquis of Condorcet required to get the candidate who would
have the upper hand in all the pairs when being
compared with other candidates. Later this rule was
named the Condorcet criterion. Thus, using the language of mathematics, in order to determine the
winner of the election, one should establish transitive relation between the candidates. Consequently,
the following matrix can be obtained:

Introduction
th

At the end of the 19 century, Marquis of Condorcet was the first to discover a number of paradoxical peculiarities connected with the vote counting.
These paradoxes as well as Zeno’s paradoxes seem
insoluble. The most famous Condorcet paradox
comes down to the following absurd situation.
Voting results are as follows: candidate A won
23 votes, candidates B and C won 19 and 18 votes
respectively. Suppose that voters in their ballot papers were able to rank the candidates from the most
preferable to the least preferable one. Marquis of
Condorcet specified the fact that 23 voters actually
considered candidate A the most desirable and
these people ranked candidate B the second and C
the third. 17 voters preferred candidate B, candidate
C was the second and A was the third in this case.
2 citizens also voted for candidate B but ranked
candidate A the second and candidate C was the
third in their ballots. 11 people chose C as the most

Table 1
The matrix of pairwise comparisons
А
А is better than…
В is better than …
С is better than…
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26
35

В
34
18

С
25
42
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In the example given, 34 voters think that
A>B, and 26 voters think differently: B >A;
25 people consider that A>C, but 35 voters have a
different opinion: C>A; 42 citizens suppose that
B>C, and 18 voters think that C>B. It is rather obvious that in the pair A and B the priority belongs
to A (34>26), in the pair A and C the priority belongs to C (25<35), and B is in priority in the pair B
and C (42>18).

А

approval or disapproval of a particular candidate.
The white ball was considered “for” while the black
one meant 'against'. The candidate with the maximum number of white balls was the winner of the
election in case the number of white balls was larger than that of black ones. Thus, the name of the
procedure “ballot” takes its origin from the word
“ball”. So, the candidate elected was supposed to
have the absolute majority of votes. Clearly, the
third (or the last) place in the Condorcet’s example
is analogous to the black ball whereas the first and
the second places in the ballot paper are comparable to the white ball. Thus, in the first example
24 candidates did not approved of candidate
A (35 white balls), candidate C got 25 black balls.
On the other hand, only 11 voters disapproved of
candidate B (49 white balls). Evidently, it is candidate B who is to win the election!
Unfortunately, this practice of the approval
voting has some drawbacks if being looked at in
terms of mathematics. Let us assume that candidate
A got 31 votes, with candidate B on the second and
candidate C on the third place. In the ballot papers
where candidate B received 27 votes candidate C
was the second and A was the third. Finally, only
2 votes were given to candidate C, and in such ballots candidates B and A took the second and the
third place respectively. Let this example be named
the second. If in this case citizens had used black
and white balls instead of filling in ballot papers,
the result of the election would have been paradoxical. Obviously, candidate A is disapproved of by
29 voters (31 white balls); a bit worse is the situation with candidate C that has 29 white balls and
31 black ones; with that candidate B wins the election by plurality (having no “against” votes), although he only received 27 electoral votes. And paradoxically, having the absolute majority candidate
A will lose the election!
There have been some other attempts to resolve the Condorcet paradox. One of these is Bucklin method based on the idea that in case of a stalemate, the voters’ primary preferences should be
added by the second and then by the third ones, and
it should be repeated until some candidate gets the
absolute majority of votes [18]. In the first above
example presenting the Condorcet paradox, candidate B will win the election (as having 19 first votes
+30 second votes =49). Here it should be mentioned
that both Bucklin method and the approval voting

В

С
Fig.1. Graphic representation of the Condorcet paradox

Thus A>B, B>C, but C>A [2, p. 50]. It looks
like an endless cycle. The relationships between the
candidates are not transitive, that is why the Condorcet rule cannot be applied. Thus, the question arises
how to solve this problem?
Single-Ballot Electoral Systems
That Do Not Meet the Condorcet Criterion
It should be noted that a large number of foreign
languages lack the conception of “relative majority”.
It can be explained by the fact that the word “majority” comes from the Latin “major” meaning “more
than half”. But to speak about relative majority the
term “pluralis” (plurality) is used. It is not a coincidence that most Western scientists do not treat plurality voting as a majoritarian system and so are
skeptical about its democratic nature [15, p. 122].
The democracy based on the majority rule (i. e. the
power of more than half of citizens) gets into a paradoxical situation in case such majority is absent.
A lot of possible solutions have been suggested.
Historically the first electoral system in the world
was approval voting, which had been used in Greece
up to the middle of the 20th century. It works as follows: a voter is given a number of votes identical to
the number of candidates and he/she casts a vote for
or against each candidate. In practice, it was the voting by black and white balls. In the room where the
election was held two ballot boxes were placed in
front of each candidate’s placard; one of the boxes
had an inscription “yes” on it while the other one had
“no”. A voter put a ball into a box showing his/her
290
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system can lead to the situation when two or more
candidates will receive the absolute majority (the
candidate having received the most votes will win).
Thus, in the first example candidate C will also get
the absolute majority of votes but will lose the election (having 18 first votes + 17second votes = 35).
And this is nothing else but manipulation with numbers. We disagree with Bucklin method as it sets the
first and the second preferences equal de facto,
which can lead to the unfair election result.
Let us consider one more example. Suppose
that 3 voters think that B> A>C; 1 citizen thinks
that A>C>B; and 2 people consider that B>A>C;
finally 6 voters think that C>A>B. Thus, none of
the candidates won the absolute majority of votes
(A won 4 votes, B – 3, C – 6) so we have to add the
first and second preferences. Having summarized
all the above, we can see that A received 12 votes,
B won 6 votes and C was given 8 votes. In this situation, candidate A wins the election. However,
according to Condorcet rule it is candidate C who is
to win: С>A (7>6), С>B (7>6) и А>В (10>3), that
is C>A>B! Naturally, in the USA Bucklin method
was ruled unconstitutional.
The Borda count corrects the failing of the
Bucklin method. It should be mentioned that originally this system is likely to have been suggested
by a famous philosopher Nicholas Krebs, better
known as Nicholas of Cusa but not by the French
scientist Jean-Charles de Borda after whom it was
named. According to this system, each candidate
gets votes in accordance with the rating given
him/her by the voters. However, each lower position received by the candidate reduces his/her rating
by one. And the winner is determined simply by the
majority of points. Currently, there are several
modifications to this method. One of these is that
the first preference should be equal to n, where n is
the number of candidate taking part in the election
(the last place brings one point). According to another interpretation, to simplify the calculation each
first place should bring a candidate n-1 points (in
this case the last place is not taken into account)
[18]. Also there is a suggestion to provide a voter
with the right to determine a limited number of
preferences (e. g. 3); therefore, the candidate
ranked the third, i. e. receiving the third preference,
wins only one point (it is so called modified Borda
count). The Borda count has been hardly applied as

it is, although in Nauru at parliamentary elections in
multi-member electoral districts a voter can determine three preferences, the first one being equal to
a vote, the second and the third ones – to a half and
a third of a vote respectively [15, p. 355].
Let us apply the Borda count to the first example demonstrating the Condorcet paradox. If the
first place equals n-1 points, candidate B will win
the election (19*2+30*1=68), the second place will
be taken by candidate A (23*2+13*1=59), and candidate C will be on the third position
(18*2+13*1=53). The example given confirms that
candidate B is the most popular one. The main
drawback of the Borda count is similar to that of
the approval voting system and it is the fact that the
minority candidate can win the election. Thus, in
the second example candidate A will get 62 points,
B – 87 and C – 31. Therefore, both the Borda count
and approval voting system (apart from the Condorcet criterion) do not meet the most important
criterion of democracy, which is the majority rule.
It has also been found out that the Borda count
and its varieties do not provide adequate results
when applied in a multi-member electoral district.
To correct this fault, the English scientist Michael
Dummett developed so called “Quota Borda System” (QBS). However, this modification to the
Borda count proved not to be always fair and to
have the same drawback as the classical method
does [19, p. 177].
Two-Round and Multi-Ballot Electoral
Systems and Analogous Preferential Methods
not Conforming to the Condorcet Criterion
In the situation when none of the candidates
won the absolute majority of votes, one of the most
obvious solutions is to hold a second ballot. But
who is to contest the election? The answer seems
obvious – two most successful candidates. Apparently, one of them will receive the absolute majority from the total number of valid ballot papers.
Consequently, the absolute majority will be
achieved in this case in such an artificial way.
Nowadays multi-ballot systems are not used at
elections to representative bodies but a lot of parties
practice these at primaries. This method aims at the
elimination of the candidate having the fewest votes
before each election round, where the absolute majority determines the winner.
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Different preferential voting systems can also
be used to tackle the stalemate. These are based on
the principle when a voter ranks candidates from
the most to the least preferred. And this is the type
of voting which was shown in the above Condorcet
example. However, most preferential voting multiballot systems are modeled artificially and so the
candidates receiving the minority of the first voices
are eliminated from the seat allocation procedure.
The most common preferential system in the world
is the alternative vote system (or instant second
round). The authors of this method are the American professor Robert Ware and English political
scientist Thomas Hare [1, p. 22; 6, p. 104; 8,
p. 167]. It creates a mathematical simulation of the
second round and determines the winner of this hypothetical second voting without it being held. In
other words, a voter in his/her ballot paper is meant
to have identified the alternate candidates. Therefore, it is allowed to pass the votes received by the
candidate with the fewest first ones to his alternate
(i.e. the candidate ranked the second in this ballot
paper). And if this hypothetical second round does
not make it possible to determine the winner, then
one more candidate should be eliminated through a
third hypothetical tour and etc.
There are some other types of preferential systems that simulate two-round absolute majority voting systems. For example, in London at mayoral
elections the second vote system is applied. A voter
uses his/her first vote to determine the candidate to
be elected and the second one for his/her alternate.
If none of the candidates wins the absolute majority, all the candidates except the first two are eliminated, their first votes being added to the second
ones [9, p. 45].
According to all the systems considered above,
candidate A wins the election in the first example
of Condorcet. Unfairness is obvious here. Moreover, all these systems do not meet the earlier considered Condorcet criterion at all and therefore are
unfair. Let us alter the first example in order to
prove the invalidity of the method of two-round and
multi-ballot voting and preferential systems simulating the second and the following rounds. Suppose that 23 voters chose candidate A as their main
preference and candidates C and B were the second
and third respectively. 20 citizens preferred candidate B and gave the second place to C and the third
one to A. Candidate C was the leader in 17 ballot

papers, with B taking the second position and A –
the third. In the pair A and B the priority is given to
B (23<37); in the pair A and C the priority is given
to C (23<37); and between B and C the most preferable candidate is C (20<40). Let it be the fourth
example. Thus, B>A, C>A, and C>B. According to
the transitive principle in mathematics suggested by
Condorcet, candidate C should be pronounced the
winner of the election. But this candidate received
the lowest number of first votes (only 17) and
therefore lost all chances to win as he would be unable to take part in the second round of the election.
He will also be pronounced the looser by the majority of preferential systems since according to these
the candidate with the lowest number of first votes
is to be eliminated [2, p. 94; 7, p. 18].
The above example should not be thought of
as a result of mathematicians’ speculative imagination. Similar situation happened at the presidential election in Paris in 2002. In the first round
none of the candidates could win absolute majority
of votes: center-right Jacques Chirac got 19,88 %,
far right candidate Jean-Marie Le Pen received
16,86 %, and socialist Lionel Jospin was given
16,18 % of votes. The second round was held, in
which Chirac, having received 82,21 %, easily
won Le Pen. However, some sociologists mention
that if to draw paired comparisons, Jospin was
ahead of both Chirac and Le Pen, and thus following the law of mathematics was bound to win the
election, but lost it due to French election law!
This fact put into question the fundamentals of
French democracy. Chirac was even named 'illegitimate president' by some citizens [5].
In order to overcome this drawback, some
countries allow more than two candidates to contest
election. For example, at parliamentary election in
France candidates receiving not less than 12,5 % of
votes go forward to the second round. Therefore,
the maximum number of candidates in the second
round is 8. Nevertheless, in the fourth given example the above presented rule will not allow candidate C to win the election. It is obvious that in order
to win a candidate should get plurality, not the absolute majority of votes. In fact, in this case the
second round appears to be just a repeat election
with approximately the same results.
Moreover, even if to assume that in the fourth
example not one but two candidates will be elected
it will not let candidate C to win. In the 19th century,
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mentioned above T. Hare, another English lawyer
H. Droop, Danish mathematician C. Ande, and
English mathematician T. Hill developed the system of single transferable vote (STV), which is a
modification to the alternative vote system designed to be applied in multi-member electoral districts. There are quite a number of modifications to
the alternative vote system (these are by Hare-Clark
including Gregory method, weighted inclusive
Gregory method, Mick method); but they all are
based on the necessity to eliminate the candidate
having the lowest number of first preferences. Therefore, any modifications to the single transferable
vote system will lead to this unfair result [4, p. 164].
As it was convincingly shown above, even if
the situation is disputable there are no good reasons
to eliminate the candidate having the lowest number of first preferences. A different criterion must
be used. There is Coombs’ method which is based
on the elimination of those candidates first who
received the largest number of last preferences.
Such elimination and recounting of votes will be
performed until some candidate wins the absolute
majority of votes [18]. However, this method, although having obvious advantages over the other
ones, is not free of drawbacks. It has been found
out that Coombs’ method goes into a contradiction
with the Condorcet rule. Let us change the third
example in some way. Assume that 3 voters decided that A>B>C; 1 person thinks that A>C>B; and
the opinion of 2 citizens is that B>A>C; there is 1
person who ranked the candidates as B>C>A, and 3
voters decided that C>B>A. As far as none of the
candidates won the absolute majority, candidate C
is eliminated and candidate A wins having 7 votes
out of 13. However, the Condorcet rule requires C
to be pronounced the winner since С>A (7>6), С>B
(7>6) and А>В (7>6), i.e. С>A>B!

about Alice’s adventures) developed a Condorcet
system modification that positively solves the paradox under consideration. If it comes out to be a cycle the mandate is passed to the candidate whose
ballot papers need the fewest corrections for
him/her to be pronounced the winner in accordance
with the rules of transition [12, p.158]. In the first
Condorcet example, candidate A is better than B
(34>26), candidate B is better than C (42>18), and
candidate C is better than A (35>25). For candidate
A to win, it is necessary to change the mathematical
symbol in the latter pair like A>C. But to do this it
is necessary to alter 6 votes (the new ratio will be in
favor of A: 31>29). For candidate B to win, it is
necessary to change the mathematical symbol in the
former pair like B>A. But to do this it is necessary
to alter 5 votes (the new ratio will be in favor of B:
31>29). For candidate C to win, the second pair of
the sentence has to be altered and so 13 ballot papers will have to be corrected (the new ratio will be
in favor of C: 31>29).
Some authors have tried to solve the Condorcet
paradox in a different way, through the hybridization of the Borda count and preferential systems
simulating the second round. Three of these modifications are worth noticing. They are algorithms by
Nanson, Baldwin and Rose. According to Baldwin’s method, all the preferences given to the candidate having received the fewest votes according
to the Borda system are annihilated and the recount
of voices continues until the winner is determined
[3, p. 60]. The Borda count states that the worst
candidate is C (53 votes). After he/she has been
eliminated and the votes have been recounted, candidate A is to win (34>26). However, we do not
agree with this result either.
According to Nanson’s method those preferences should be annihilated which were given to
candidates receiving a smaller or arithmetically
equal to the average number of votes in terms of the
Borda count. And if it is still impossible to give out
mandates, then the average number of points has to
be found arithmetically and preferences are to be
annihilated. Such elimination should be held as
long as one candidate is left [14, p. 373]. In the first
Condorcet example, the arithmetic average is equal
to 60 points. Of all the candidates only candidate B
has more than that (68), and so he is pronounced
the winner.
Rose’s method is more complicated. At first,
the candidate having the most), points according to

Preferential Systems Capable
of Solving the First Condorcet Paradox
Currently scientists have developed plenty of
systems able to solve the Condorcet paradox and
simultaneously meet the Condorcet criterion. Almost all such algorithms can be used provided the
votes are counted electronically as the process takes
a huge number of operations.
Further these systems will be considered according to the increase in their mathematical benefits. The English mathematician Ch. Dodgson (better known as L. Carroll, the author of the books
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the Borda count should be suspended and his/her
preferences should be annihilated. In this case, if
there are only three candidates in the election then,
using the language of sport, one can say that the
suspended candidate goes straight to the final. After
that recount of the remaining candidates’ votes according to the Borda count takes place and the one
having the most points is suspended and directed to
the final round of the election. Then the suspended
candidates are reinstated and the final round takes
place, and the votes are recounted again according
to the Borda count [13]. Apparently, when the
number of candidates is large, much more transitional rounds (semi-finals, quarter-finals, etc.) have
to be held, with the quantity of operations performed exponentially increasing!
Thus, in the first Condorcet example candidate
B should be suspended and sent to the final, candidate C beats candidate A (35>25) but is beaten by
candidate B in the final (42>18).
In order to solve the Condorcet paradox, Rob le
Grand and Ian Cock have introduced slight changes
into the alternative vote method for elections in a
single-member district and a multi-member one respectively [13; 18]. The idea is that the eliminated
candidate is determined not through the number of
first votes obtained but in a hypothetical “consolation” round where candidates receiving the fewest
first votes take part. This method is called BTR-IRV
(Bottom Two Ranks – Instant-Runoff Voting). This
method resolves the Condorcet paradox in the positive way pronouncing candidate C the winner. And
in terms of the number of first votes received the
worst candidates are B (19 votes) and C (18 votes).
As it has already been said, the priority in this pair is
given to candidate B (42>18), so candidate C is pronounced the worst and all his/her votes are passed to
candidate A (11 additional votes) and candidate B
(7 additional votes). Therefore, candidate A is pronounced the winner.
This article is not aimed at the analysis of the
disadvantages of all these methods. Nevertheless,
one main drawback should be mentioned here,
which is the violation of the monotony rule (mathematician Douglas Woodall named this rule
“mono-raise”) [18]. In other words, the application
of the algorithm may lead to the situation when the
change of the winner’s preferences for the best
(e. g. when the second preferences are changed for
the first ones) can result in his/her loss. Let us consider a very typical example which is going to be

the fifth: 8 citizens think that A>B>C, 4 people decided that C>A>B, 5 voters made the following
choice B>C>A, and finally, 3 voters suppose that
C>B>A. Thus, according to the Baldwin method,
candidate A has 20 points, B – 21, and C –
19 points. Candidate C is eliminated according to
the Borda count as having the fewest points. In the
pair A and B, the priority is given to A (12>8) and
so candidate A wins the mandate.
Now let us slightly alter the example. Suppose
that the three voters whose opinion was C>B>A
changed it into C>A>B. Seemingly, candidate A is
to win even with a bigger advantage over other
candidates. But having recounted the votes, we
found out that candidate A would receive 23 points,
B – 18 and C – 19. Candidate B is eliminated and
candidate C wins the election (12>8)! In other
words, candidate A lost the election having improved his preferences!
The above mentioned methods, like many other ones meeting the Condorcet requirement, give
rise to one more paradoxical situation. Assume that
in the fifth example the number of voters was not
19 but 22, with three additional voters being candidate A’s supporters. Their ballot papers reveal the
following ratio: A>C>B. Seemingly, candidate A
is bound to win and his/her advantage over other
candidates is supposed to increase (in this case
he/she has almost half of first votes: 11 out of 23).
Thus, according to the Baldwin method, candidate
A receives 26 points, B – 21 and C – 22 points.
Candidate B is eliminated and candidate C wins the
election (12>11)! Candidate A lost having received
more additional first votes!!! As a consequence, an
absurd situation occurs when a voter has to withdraw from taking part in the election in order not to
worsen his/her preferable candidate’s situation (this
is so called “no-show paradox”) [18]. This paradox
is considered to be the result of violation of the participation criterion.
The above methods also do not meet other criteria developed by Douglas Woodall (in the first
place “later-no-harm” and “later-no-help criteria”).
The thing is that change in preferences of the lowest-ranked candidate should not lead to the leader's
defeat (later-no harm) and should not help the candidate in the position higher than his/her one to win
the election (later-no help) [18]. Let us consider
these mismatches on the above fifth example applying BTR-IRV rules. So, candidate A received 8 first
votes, candidate B – 4, candidate C – 7. Among the
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last two candidates candidate B has a priority
(13>7). Candidate C is eliminated and his three
votes are passed to candidate B and four votes – to
candidate A, with the latter being pronounced the
winner (12 votes out of 19). Now let us assume that
all the four voters whose opinion was C>A>B
would change their preferences into C>B>A (i. e.
the first vote would not be altered). This situation
would completely change the result of the election!
In this case, candidate B beats candidate C in the
consolation round so candidate C is eliminated but
all 7 votes are passed … to candidate B, who is
pronounced the winner (12 votes out of 19)!
As it turned out, BTR-IRV, like many other
methods, can bring a so called dark horse candidate
to win. Let us consider the sixth example. Suppose
there are three favorites (candidates A, B, and C)
and an obvious outsider, candidate D (a dark horse
candidate). Voters are aware of the fact that candidates A, B and C have almost equal chances to win
the election. Thus, giving their votes to their favorite candidates they deliberately make the opponents’ ratings lower and that of candidate D – higher having in mind that he has no chances to win (in
mathematics this phenomenon is called “dark horse
wins 3+-way race” or DH3 pathology) [18]. Let
4 people think that A>D>B>C; 4 voters believe that
A>D>C>B; 3 people decided that B>D>C>A;
3 citizens voted like this B>D>A>C; 2 voters’ opinion is C>D>A>B; and two people think that
C>D>B>A. None of the candidates won the absolute majority of votes (A has 8, B – 6, C – 4, D – 0).
In the pair C and D the priority is owned by D
(14>8), so candidate C is eliminated and his votes
are passed to candidate D (A has 8 votes, B – 6, D –
4). In the pair B and D the priority is owned by D
again (12>6), so candidate B has to be eliminated
and his 6 votes are given to D, who is to win having
the absolute majority (10 out of 18). Finally, the
candidate D, being an obvious outsider and having
no first votes at all, will win the election! And it has
to be emphasized that none of the voters wanted
him to win! Such a candidate will be pronounced
the winner according to the Condorcet criterion as
well! If the election was held according to the traditional alternative voting system, candidate A would
win it since candidate D would be immediately
eliminated as having no first votes. Then candidate
C would be eliminated as the worst one giving two

of his votes to candidate B and two – to candidate
A, who, receiving 10 votes, obtains 50 %+1vote.
Applying the two-round majoritarian system at the
election would have the same result.
One more method worth mentioning is that of
Simpson-Kramer (Minimax Condorcet method).
This algorithm is considered to be a modification to
Condorcet method. That candidate should be pronounced the winner who has the least loss value
when comparing pairs. In other words, the number
of votes received by the winner in the pair defeat is
taken into consideration [13]. In the first example,
the situation is as follows: A is better than B
(34>26), B is better than C (42>18), C is better than
A (35>25). Each candidate lost one pair competition but candidate B has the least loss value (candidate A received only 34 votes in the hypothetical
round lost by candidate B). Thus, the final hierarchy will be as follows: B>A>C. In terms of mathematics, this method is not perfect as in particular
cases the candidate who would lose the election
according to Condorcet can be pronounced the
winner. It may occur in those rare cases when the
leaders’ positions form a cycle and the candidate
who lost in all pair comparisons will win. Let us
consider one more example, the seventh one. One
citizen’s opinion is A>B>C>D, another person
thinks that A>B>D>C, 3 voters decided that
B>C>A>D, and 1 voter believes that C>D>A>B, 1
person expressed the following opinion D>A>B>C,
finally, 1 voter thinks that D>C>A>B. So candidate
A lost one competition with candidate C (3<6);
candidate B lost one competition with candidate A
(3<6); candidate C lost one competition with candidate B (3<6). Candidate D lost all the three pair
competitions but with the same results (4<5). And
if to follow the traditional Minimax method, candidate D is to be pronounced the winner, although,
following Condorcet this candidate cannot win!
As mathematical calculations show, some
successful methods to solve the Condorcet paradox were developed by Copeland, Tideman, Kemeny, Young, and Shulze. One of the most obvious was suggested by Copeland. This system is
believed to have been originally developed in the
13th century by the Majorcan philosopher Ramon
Llull. Those interested in football are likely to
know how places in the Russian championship are
tabulated. The points the teams score are shown in
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the tournament bracket, which is a graphical representation of the Copeland method. The idea behind the method is simple: the winner is the one
who has the most winnings when hypothetically
compared to other candidates [3, p. 52]. The winning means that the candidate’s personal score
increases by one point while the loss decreases
the rating by one point and a tie game does not
change the candidate’s position. There is another
variation of this algorithm where a tie game brings
half a point and the loss does not influence the
number of points. The latter is still applied during
chess tournaments. Consequently, if A>B, A>C,
and B>C, candidate A has two points, candidate B
has one point, and candidate C has none. It is obvious that the Copeland method is one more variation of the Condorcet method. Unfortunately, this
algorithm proved unable to fully resolve the Condorcet paradox.
Table 2

the sequence appears to have a cycle then this sequence is eliminated [19, p. 45].
As it was mentioned earlier, having analyzed
the matrix of comparisons Condorcet decided that
candidate A is better than B (34>26), candidate B is
better than C (42>18), candidate C is better than A
(35>25). The winning values are in bold. Ranking
of the pairs will result in the following subsequence: pair B>C is on the first place followed by
C>A and finally A>B.
The first two pairs of sentences are graphically
represented. The latter pair creates a cycle so has to
be eliminated. So B>C>A, and candidate B is pronounced the winner.

А

The Condorcet paradox solution
by the Copeland method
А
А
В

0

С

1

С

В

С

points
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0

1

1

1

0

В

Fig.1. Graphic representation of the Condorcet paradox
solution by the Tideman method

The Tideman method is simple and smart.
However, it is criticized for the fact that the candidate having only one winning in pairwise comparisons, although with the highest score, might win.
Far more complicated is the Kemeny–Young
method. First of all, it is necessary to obtain the
matrix to present the results of the candidates’
pairwise comparisons. After that, an enumerative
technique is applied in order to determine the combination of matches with the largest sum of winning
values [20, p. 58]. In the first Condorcet example,
there are 6 different combinations: A>B>C,
A>C>B, B>A>C, B>C>A, C>A>B, C>B>A. For
solution, one will need the data from the matrix of
comparisons (see Table 1). Thus, for the combination A>B>C (i.e. А>B, A>C and B>C) the total is
101 (26+42+35); for the combination A>C>B the
total is 77 (34+25+18); for the combination B>A>C
the total is 93 (26+42+25); for the combination
B>C >A the total is 103 (26+42+35); for the combination C>A>B the total is 79 (35+18+26). The
largest total belongs to the combination B>C >A,
therefore candidate B is to be pronounced the winner. Apparently, if more than ten candidates take
part in the election, the quantity of operations to
be performed will be extremely large. In fact, the

1

Some additional rules have been suggested by
different scientists in order to overcome this tied
situation (e.g. Black insists on the use of the Borda
count, etc.). Basically the given algorithm is criticized for the fact that any winning gets impersonal
and so loses its value as it happens at a sport competition with a group stage. And this was the reason
why a group stage in chess competitions was abandoned and matches for the world chess crown were
introduced instead.
The Condorcet paradox is positively solved by
the Tideman algorithm (method of ranked pairs). It
is simple enough and resembles the Condorcet
method. First, a matrix of pairwise comparisons is
to be obtained (see Table 1); after that the highest
winning values in these comparisons should be determined and those forming sentences have to be
selected. This is what Marquis Condorcet did in the
18th century.
Then the pairs of sentences have to be ranked
with the account of the winning value. After that,
following the list obtained from up to down we can
graphically represent the sequence of candidates. If
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Kemeny–Young method looks a little like the
Tideman method and is criticized for the same
reasons.
In the 21st century, the Shulze method
(Beatpath method) is becoming more popular
among mathematicians. If after a pairwise comparison candidate A beats candidate B, B beats C, and
C beats D, one can say that there is a path from
candidate A to candidate D. The more voters prefer
the first candidate to the second one, the stronger
his winning is. The weakest pairwise winning in the
sequence is called the strength of the path. Candidate A beats candidate B indirectly if any of the
conditions is fulfilled: either the strength of the critical link from A to B is more than that from B to A,
or there is a path from A to B but no from B to A.
The Schulze method matches the requirements of transitivity, so if A beats B indirectly and
B in his/her turn indirectly beats C, then A also
beats C indirectly [17, p. 270]. This method, compared to those mentioned above, appears to be the
most logical.
Currently this algorithm is used when holding
intraparty elections of Pirate Parties in many European countries as well as at some Internet polling (e. g. Wikipedia curators are chosen by this
algorithm). Manual final ranking of candidates is
only possible if the number of candidates is relatively small but even though it would take considerable time.
Thus, let us apply the Schulze method to the
first example representing the Condorcet Paradox.
In the example A is better than B (34>26), candidate B is better than C (42>18), candidate C is better than A (35>25). The values of winnings in these
pairwise comparisons are represented on the graph
plotted by Condorcet in the 18th century.

equal to the lowest value on the path, i.e. to the critical link). Thus the strength of the path from candidate A to candidate B is 34 (straight path A >B);
the strength of the indirect path from A to C is also
34 (the strength of the path A>B is 34, the strength
of the path B>C equal 42 is neglected). The value
of the critical link in in bold. The strength of the
indirect path from B to A is 35 (the strength of the
path B>C equal 42 is neglected, the strength of the
path A>B is 34).
After that the matrix of the strongest paths between all the candidates is obtained:
Table 3
The matrix of the strongest paths
А
Path from A to …

В
35

35

Path from C to…

35

С

34

34
42

34

Obviously, the path from candidate B to candidate A is stronger than from A to B (35>34); likewise the path from B to C is stronger than that from
C to B (42>34); finally, the path from C to A is
stronger than that from A to C (35>34). Thus, the
hierarchy of candidates obtained is as follows:
B>C>A.
In the above example, there were only three
candidates and there was only one path between
them (direct or indirect). If the number of candidates were 10 and over, there would be a huge
number of paths between these. In this case, only
the strongest paths (those having the highest values
of critical links) should be introduced into the matrix. Such a complicated task can only be solved
with the help of computerized vote processing.
According to the Schulze method, if in the first
Condorcet example two candidates are to be elected
then these must be candidates B and C. But is that
fair? In fact, the number of votes given to candidate
A exceeded the Droop quota. And assuming that all
the three candidates in this district represent different parties we see that the candidate A’s party, having received 38 % of all the votes, is left without a
mandate at all! This can be explained by the fact
that the Schulze method matches the Condorcet
rule, not the principle of proportionality.
The Schulze method is considered almost perfect by many scientists both in Russia and abroad.

34
А

Path from B to …

В

42

С
Fig. 3. The path strengths between the candidates

Further, strengths of each path between the
candidates have to be determined (path strength is
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However, it is not quite so. Like other methods
matching the Condorcet rule, it is unable to resolve
the dark horse paradox or add-top failure. In other
words, it matches neither the participation criterion
nor later-no-harm and later-no-help criteria [18].
The discussed algorithm can be in use only at a single-member district election or when specifying the
sequence of candidates in the party ticket. However, none of proportional systems guarantees equal
participation of party and independent candidates.
We have developed a system which is a hybrid
of BTR-IRV and Coomb’s method. The system
obtained differs from BTR-IRV in the way that in
the consolation round the two candidates having the
largest quantity of last preferences must participate.
In this case, the system, unlike Coomb’s method,
will meet the Condorcet criterion. The difference
between BTR-IRV and our system is that it does
tend to monotony but does not meet this criterion in
full, the same way as other systems including elimination. As it has already been mentioned, two candidates recognized the worst by the number of last
preferences participate in the consolation round, so
the improvement of the leader’s preferences would
hardly have any effect on the decision which of the
candidates should be eliminated in this round. This
method can be applied at election in multi-member
districts together with the rules of single transferable vote system (the candidate to be eliminated is
determined in the hypothetical consolation round
so the unfair result shown in the fourth example is
out of the question).
Thus, in the Condorcet example according to
our system candidate B would be pronounced the
winner. As it was said earlier, the majority of third
votes belong to candidates C (25) and A (24). In
pairwise comparison candidate C wins (35>25) and
reaches the final where he/she gives way to candidate B (42>18). According to BTR-IRV system the
winner is candidate A. We strongly disagree with
this result. We suppose candidate B to be the lesser
of three evils and the system we have developed
takes it as a bases but does not fail to meet the
Condorcet criterion, unlike the Coomb’s method.
It should be noted that the modification to the
BTR-IRV system we have developed also has quite
a number of drawbacks. In fact, it does not resolve

the dark horse winning paradox and does not meet
later-no-help and later-no-harm criteria. However,
it has a significant benefit: in contrast to the Schulze and Kemeny–Young methods it allows for determining results with fewer operations involved.
Results
Many preferential systems positively resolve
the first Condorcet paradox. However, they give
rise to a number of other paradoxes, so they cannot
be considered ideal. Apparently, preferential systems can hardly be applied in modern Russia, and
there are several reason for it. One of these lies in
psychology of voters and candidates. They are unlikely to understand why the candidate having no
first votes at all can be pronounced the winner.
They will be unable to understand either why the
previous leader of the voting loses after receiving
additional number of his first votes. The majority of
Russian people, including those having higher legal
education, do not have a notion of transitivity.
Preferential systems have one more considerable failing, which is the fact that voters are unaware
of the criteria for ranking candidates. Some people
tend to evaluate honesty, others evaluate decisiveness, still others – a sense of humor. Moreover, a
person is not just a number. Number 2 will always
be more than 1 and less than 3. But it is not so easy
to evaluate personal qualities of people, let alone
rank these! Apparently, the majority of voters are
able to determine the best candidate as well as the
one who will be the second and probably the third.
But it is really doubtful that common voters could
decide who will get the fourth, fifth and subsequent positions; those candidates are similar for
them. For this very reason scientists have improved the Borda method allowing voters to express only three preferences. And it should be noted that without total ranking of candidates in the
ballot paper the accuracy of preferential system
declines and de facto it turns into a majoritarian
system with a categorical vote.
In addition, it is important to keep in mind that
preferential systems create only hypothetical simulation of the second round. It should be treated as a
hypothesis but not as the ultimate truth. Lionel
Jospin, who lost the presidential election in 2002,
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could consider himself a true president but it was
merely a prediction. The history of the mankind has
seen a case when it took just a week for a person to
change from a king into a criminal in the public’s
eyes. It often happened that those hesitating
changed their opinions between the first and second
rounds of voting. As for preferential systems, they
do not provide such an opportunity because they
take as an axiom the judgment of a voter who might
have formed it on the very day of the election while
looking through the list of the candidates in the
polling booth. It should be noted here that these are
such voters who subconsciously giving their preferences to a dark horse can turn the beam of the
election being held according to a preferential system. Two-round systems allow such voters to realize their mistake and change their mind.
Nowadays elections in the Russian Federation
are based on “paper” not electronic system of voting. Obviously, the process takes a great deal of
time and causes enormous queues at polling places,
which may lead to the situation when voters running out of patience would merely refuse to vote.
Finally, the count of votes at such elections is
hardly possible without their computer processing.
However, in Russia ballot papers are still processed
manually and the main task members of ballot
commissions face is not to perform a fair count of
votes but to make no mathematical mistakes when
determining the control ratio stated. For this argument state many facts such as numerous adscripts
and cases of rewriting protocols by Territorial Electoral Commissions.

The third paradox is connected with the absurd
situation that would take place during the adoption
of a law in the parliament. During the second reading three amendments to an act were suggested,
those being partially contradictory to each other (as
well as sentences from the second paradox). Each
amendment was suggested by one of the three large
parliamentary groups. All the three amendments
were adopted at the second reading by the majority
(some two of the parties would share their opinions) but at the third, the most crucial, reading the
law is completely rejected.
The paradoxes under discussion have been
puzzling scientists for many years. In 1951 Joseph
Arrow claimed that none of the existing methods of
voting satisfies the patterns of social choice he had
developed. To be more exact, the only method able
to satisfy them is the rule of dictator. However, being a democrat, Arrow rejected this rule himself,
accepting the fact of impossibility to develop a really fair electoral system [11, p. 32].
There are no fair electoral systems, as well as
there are no perfect laws, perfect languages, perfect
cultures, etc. Thus, we cannot speak about a really
existing ideal categorical voting system, neither
there is an ideal preferential system. Different
methods have their own advantages and disadvantages, which become apparent under certain circumstances.
In the states with true two-party or pseudotwo-party systems (multi-party system with the
domination of only two parties) the application of
two-round majoritarian systems with categorical
voting is fairly justified. The USA and Britain apply FPTP systems (in Russia they are called plurality methods), which, although originally nondemocratic, do not result in unfairness as frequently as the other ones. Most often a candidate at the
election receives over 50 % of votes as there are
usually only two candidates who are likely to win.
Moreover, it frequently occurs in the USA that the
parliamentary election is abandoned since only
one candidate is registered (who is automatically
pronounced the winner). On the contrary, in true
multi-party countries the use of a preferential system (e. g. the Schulze method) is advantageous.
Thus, if at the second reading in the third
Condorcet example preferential voting had taken

Conclusions
We think that considering one Condorcet paradox in isolation from the other ones is wrong. Researches mostly deal with the first one without taking into account the second and the third paradoxes.
However, in fact they are interconnected.
The second Condorcet Paradox is as follows.
Let one person think that A>B>C; another citizen
believes that B>C>A; and one more person’s opinion is that C>A>B. Consequently, any majority
(any two or all the three persons) gets into a cyclic
absurd situation: A>B>C>A… etc. It should be
noted that none of the methods (including the
Schulze method) is able to resolve this paradox
positively.
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place, none of the amendments would have been
adopted.
Obviously, representative democracy can exist
without the Condorcet paradoxes only in two-party
systems. And it is the situation when a third party
representing a different opinion would not appear.
All the Condorcet paradoxes considered above are
connected with this third power. If there are only
two candidates taking part in the election, there is
no need in any mathematical ingenuity, preferential
systems, etc. If in the second Condorcet example
there are only two opinions (e.g., A>B>C and
C>A>B), one of them will definitely find support
from three or more voters.
If in the third example there are two parliamentary groups instead of three, the paradox is also resolved successfully. That is why the proportional
voting system is not used in the USA and Britain at
parliamentary elections – in order to retain the existing pseudo-two-party systems. This explains why
the world’s most stable countries practice pseudotwo-party systems. For example, in the USA there
are more than 100 parties but only two of them actually struggle for power. Similar situations can be
observed in Great Britain, Japan, India, Australia,
Canada, etc. On the contrary, Italy, which has not
had two major political powers since the new Constitution was adopted in 1947, is constantly experiencing a governmental crisis (just during the second
half of the 20th century Italy saw about sixty cabinets). Currently a unique two-round proportional
system has been introduced in the country, which is
aimed at artificial creation of two large groups in
the parliament.
Generally, we think that if there is no complete
solution to the Condorcet paradoxes, the conditions
are to be created under which such situations as that
of 2002 in France will not occur. Clearly, formation
of smaller parties should not be banned as it had
taken place in Russia up to 2012. We find unjustified the transition to a two-round absolute majority
system since with the existing four large parties it
may lead to the violation of the fair election principle. Many semi-proportional voting systems (cumulative voting, single transferable vote system,
limited voting), the same as majoritarian systems,
are thought to contribute to the formation of the
two-party parliament. In this case, both the majority’s and minority’s opinions are taken into account
[10, p. 400]. Majoritarian systems, however, do not
possess this feature. For example, there are two
large groups in the Spanish Senate although its
members are elected by the limited voting system

(voters have fewer votes than there are deputy positions available, parties also do not propose more
candidates than this number). Apparently, a part of
the parliament is quoted by the opposition representatives. Independent and party candidates are in
the same conditions in their struggle for power but
the results slightly resemble those of the proportional system election. In the situation when two
large parties are present in the parliament, only
these parties will really struggle for power (they
will get access to media- and administrative resources). Consequently, at presidential elections in
such countries the absolute majority system is unlikely to result in the case similar to the one that
took place in France in 2002.
Countries with the systems like in the USA or
Great Britain can be named pseudo-dictatorships.
There are only two large parties and only these are
really struggling for power. A vote given to some
third party is invalid de facto. Electorate has to vote
for the lesser bad candidate out of two major ones
(we see this fact as the demonstration of Arrow’s
theorem according to which any voting system
would not let a voter avoid his/her dependency on
other people’s will). Only two parties, changing
each other, run a country and push aside all political forces emerging on their way.
There is a well-known saying by Richard
M. Langworth: “Democracy is the worst form of
government, except for all the others”. Truly, democracy in a pseudo-two-party state is far from
perfect. Moreover, it can be appalling and disgusting. Unfortunately, there is no and cannot be another variant. Therein lies the deep meaning of the
Condorcet paradoxes.
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Introduction: the article is devoted to a comprehensive scientific and practical study of the
management services contract and operator management services contract (operator contract),
which can serve as a basis for further in-depth, detailed development of the theory of legal
regulation of management relations in civil law. Purpose: to formulate the definition of the operator management services contract. For this purpose, the author sets the tasks to identify management objects, to distinguish the contract for the provision of management services from the
related categories, and give its general description. Methods: empirical methods of comparison,
description and interpretation, theoretical methods of formal and dialectical logic, as well as specific scientific methods, namely the juridico-dogmatic method and legal norms interpretation,
were applied. Results: based on generalization of the most significant features of different civil
law contracts, the definitions of the management services contract and operator management services contract (operator contract) are offered. For this purpose, the author defines the concepts of
management and operator services for management and specifies their place in the civil law conceptual framework. Conclusions: the suggested definition of the operator management services
contract (operator contract) is as follows: under an operator management services contract
(operator contract), one party, the operator, for remuneration takes an obligation to implement
their powers by giving mandatory instructions to persons carrying out the activity, to maintain it
in the parameters prescribed by the terms of the contract, by law or by custom.
Keywords: management; management service; management services contract; operator management services contract;
agreement on the transfer of powers; operational management; organizational relations
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Введение: статья посвящена комплексному научно-практическому исследованию
договоров на оказание услуг по управлению и на оказание операторских услуг по управлению (операторскому договору), что может послужить основой для дальнейшей углубленной, детализированной разработки теории правового регулирования общественных
отношений управления в гражданском праве. Цель: сформулировать определение договора на оказание операторских услуг по управлению. Для достижения обозначенной цели
автором ставится задача определить объекты управления, отграничить договор на
оказание услуг по управлению от смежных категорий и дать его общую характеристику. Методы: эмпирические методы сравнения, описания, интерпретации; теоретические методы формальной и диалектической логики. Применялись частнонаучные методы: юридико-догматический и метод толкования правовых норм. Результаты: на основе обобщения наиболее значимых признаков отдельных гражданско-правовых договоров
сформулировано определение договора на оказание услуг по управлению и его разновидности договора на оказание операторских услуг по управлению деятельностью. С этой
целью сначала сформулированы понятия управления и операторских услуг по управлению
в гражданском праве, определено их место в понятийных рядах гражданского права.
Выводы: предлагается дать следующее определение договору на оказание операторских
услуг по управлению деятельностью (операторскому договору): «по договору на оказание операторских услуг по управлению деятельностью (операторскому договору) одна
сторона, оператор, за вознаграждение обязуется реализовать имеющиеся у нее полномочия посредством дачи обязательных указаний лицам, осуществляющим данную деятельность, для поддержания ее в параметрах, заданных условиями договора, законом
либо обычаями».
Ключевые слова: управление; услуга по управлению; договор на оказание услуг по управлению;
договор на оказание операторских услуг по управлению; операторский договор;
оперативное управление; договор о передаче полномочий; организационные отношения

gages, property, work, services and intellectual
rights. Moreover, there is no systemic comprehension of the body of management services contracts,
which adversely affects the formation of the current
legislation. There have been some attempts to artificially integrate separate management services
contracts into the system in such a way that they
actually occupy an alien place there. As a result, the
construction of the lease agreement and the contract
for the provision of services, contracts for transportation and towing, etc. are confused.
Meanwhile, the potential for using the management services contract in many spheres of life, and
especially in the field of transportation, is considerable. For example, it can serve as a legal means of
organization and “self-organization of civil law relations for transportation” [8, p. 203], especially in a
mixed transportation [11–15], for the relations between the transport infrastructure owners [16–18],
etc. Hence, the contract can become the most effective means of organizing such relations [10, p. 282].

Introduction
Despite the importance of civil law relations
associated with operator services (services provided
by an operator), including operator services in
management of the transportation process, unfortunately, contracts that regulate them remain underresearched. Firstly, it is due to the fact that the definitions of “management”, “management services contract” and other closely related terms have not been
developed in civil law yet. The category “management” is traditionally considered alien to civil law,
although it is often used in civil legislation. There is
also no scientific explanation of the mechanism of
vesting powers in the subjects of civil law.
Secondly, despite a wide range of contractual
relations connected with management services, the
essence and content of these services have not been
comprehensively investigated yet. As a result, there
are no general scientific approaches to the legal
qualification of contracts for the provision of services for the management of corporations, mort304
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persistence); 5) the performer and the customer are
equal subjects of civil law. Relationships in the
management of activities are the essence of this
service and determine its specificity. Management
services differ from other civil law services not only in the purpose of providing them but also in the
internal content, which manifests itself in the fulfillment of the control impact, including the activities of the customers themselves. Not all activities
involve constraining the rights of the customer and
expanding the rights of the performer based on the
customer’s good will.
An operator management service, in our opinion, represents actions of the performer (an operator, a manager) authorized through the implementation of goal-setting, organizing and regulating impacts on the object managed (things, intellectual
rights, property transfer, works and services), aimed
at the operational support of the parameters specified by the customer, which determine the required
state of the object under control.

Management and Management Services
in Civil Law
Before we turn to operator management services contracts, it seems appropriate to give a civil
law description of the term “management”. Civilists
are accustomed to consider the term “management”
to be alien not only to civil law itself but also to the
private law as a whole. Meanwhile, the position
that management can be not only public-legal but
also private-legal is being justified in law. The
opinion that management relations are the constituent part of the civil law subject is currently being
supported not only in Russia but also in the CIS
countries. In our view, the fact that management
relations are included in the subject of civil law
regulation is no longer in doubt. At the same time,
the range of civil law management relations is
much wider than management of corporate organizations. As the legal reality shows, they penetrate
the whole system of civil law.
Thus, management in civil law is one of the
types of private law management, which can be
defined as follows: management in civil law is a
legal procedure for the targeted impact of the empowered civil law subject (the subject of management) оn the property or activities of participants in
civil law relations (the object of management) to
achieve economic or non-proprietary benefits,
which is based on the legal equality and the autonomy of the will of parties.
An operator’s management activities in civil
law can be considered as an operator service, because they: 1) have a non-material result; 2) benefit
a person other than the operator1; 3) are actions and
are not reduced to exemptions and benefits; 4) the
provider does not guarantee the achievement of the
expected result, the performance of management
actions and their consumption by the customer occur simultaneously (the property of services non-

Management Services Contract
The management services contract can serve as
the core of the system of civil law contracts whose
subject is the provision of services for the management of the transportation process. In this system,
as in any other, regularity of interaction of parts
with the whole is manifested. At the moment, there
is no legal definition of the contract for the provision of operator management services, which creates difficulties in the process of qualifying the contractual relations being developed in in legal practice. Therefore, it seems logical to formulate such a
definition on the basis of the most significant features. This is also necessary to do since, irrespective of the management object, this agreement incorporates the essential features of all contracts of
this type.
Meanwhile, the relations on the transfer of
property, on the performance of works and on the
provision of services can become the object of
management. Thus, contracts for the provision of
operator management services can be found in the
field of property transfer. These are the contracts
with commercial operators in the electricity market

1

The actions that constitute the essence of management services are often performed not only in the interests of the customer but also in the interests of the third parties (beneficiaries). This includes not only cases where the government and
local self-government bodies act as customers, acting in the
interests of the population. It also concerns the relations with
the participation of regional operators for capital repairs in
apartment buildings, road passenger transport operators, etc.
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and agreements with the operator of the railway
rolling stock on the provision of property for use.
Performance of work can also be an object of
management. It is possible to refer contracts of the
regional operator for the organization of capital repairs in multi-apartment buildings to the contracts
for the provision of services for management of
works.
Intellectual rights may be an object of management services too. For example, in the Regulation of the Federal Antimonopoly Service of the
North-Western District of 29.06.2009 in case
No. A56-35805 / 2008, the court stated: As follows
from Part 3 of Art. 1242 of the Civil Code, the basis
for the powers of the organization for the management of rights on a collective basis is an agreement
on the transfer of powers to manage rights, signed
by such an organization with the right holder. Such
contract can be concluded with both right holders
who are members of this organization and those
who are not1.
The object of management services can be
things. The trust management agreement is among
such contracts. We can consider the contract of
pledge management as a novelty of civil legislation.
According to Art. 356 of the Civil Code of the Russian Federation, under the contract of pledge management, the pledge administrator acting on behalf
of and in the interests of all creditors who have entered into the contract, undertakes to conclude a
pledge agreement with the pledgor and (or) to exercise all the rights and obligations of the pledgee under the pledge agreement, and the creditor (creditors)
– to compensate the pledgor for the expenses incurred by him and to pay him remuneration, unless
otherwise provided by the contract. As O. V. Ruzakova notes, in foreign law this contract is known as a
contract for providing collateral management services (Collateral Management Agreement). By its
legal nature, the contract of pledge management is
precisely a contract for the provision of services [2].
A management service may have the activity
of a legal entity as its object. In our opinion, the
subject of the agreement on the transfer of powers
of the executive body of a legal entity is a management service. Meanwhile, there is no uniform
view on the subject of this contract. Ruling of the
Presidium of the Supreme Arbitration Court of the

Russian Federation of January 23, 2007
No. 11578/06 in case No. A11-7485 / 2005-K1-4 /
4982 illustrates this fact. In particular, it touches on
the issue of the legal qualification of the contract
between the joint-stock company and the managing
organization, according to which the full powers of
the sole executive body were delegated to the managing organization. This possibility is provided for
in Art. 69 of the Federal Law of 26.12.1995
No. 208-FZ “On Joint Stock Companies”3. Commenting on this decision, L. A. Novoselova points
to the civil law nature of this agreement, which
primarily determines the scope and nature of the
powers of the manager to run the current activities
of the joint-stock company, the remuneration and
responsibility of the manager. In other words, the
contract regulates the activities of the company
management. However, L. A. Novoselova did not
reach an exact qualification of the legal nature of
the agreement in her study. She only joined the
opinion of N. V. Kozlova and V. Kondratyev that
this agreement is an agreement of a special kind,
not directly named in the Civil Code of the Russian
Federation, the subject of which are actions to provide civil legal aid and factual services.
It is interesting that some scientists identify
this agreement with the contract of trust management of property [6, pp. 405–406]. However,
L. A. Novoselova and A. V. Lebedev adhere to the
well-founded view that the scope of powers of the
trust manager for disposition of property differs
from the competence of the management company.
The latter, acting as the sole executive body, cannot
have the full rights to disposition of the company’s
property due to the restrictions established by the
legislator [7; 9].
At the same time, the similarity of the powers
transfer agreement of the sole executive body and
the trust management agreement is obvious. Both
contracts, being reimbursable, bilateral and consensual, are aimed at the implementation of management functions, in one case of the legal entity, in
the other of the property. Both should be classified
as management services contracts. The implementation of the functions of the sole executive body is

2

Ruling of the Presidium of the Supreme Arbitration Court of
the Russian Federation of January 23, 2007 No. 11578/06 in
case No. A11-7485 / 2005-K1-4 / 498. Bulletin of the Supreme
Arbitration Court of the Russian Federation. 2007. No. 4.
3
Federal Law of 26.12.1995 No. 208-FZ “On Joint Stock
Companies”. Collection of Legislative Acts of the Russian Federation. 1996. No. 1. Art. 1.

1

Regulation of the Federal Antimonopoly Service of the
North-Western District of 29.06.2009 in case No. A56-35805 /
2008. Access from the reference legal system “ConsultantPlus”
(accessed 15.01.2017).
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the management of a legal entity1. We find support
to this fact in the academic literature. T. M. Zvezdina points out directly that the powers of the managing organization (manager) in the performance of
the functions of the executive body are to manage
the current or operational activities of the company
[4]. I. V. Belousova expresses her position even
more definitely. She considers the management
contract to be “an independent type of contract in
corporate legal relations, which can be attributed to
contracts of participation in the management of the
corporation” [1, p. 120].
One of the significant features of the contract
for the provision of management services is its subject. It can be defined as the actions of the manager
for the management of things, intellectual rights, or
activities to transfer property, perform work and
provide services.
Specificity of management actions, allowing
for distinguishing the contract under study from
other contracts for the provision of services, is as
follows:
1) such actions are always connected with the
implementation of the full powers by the manager;
2) the object of management (things, intellectual rights or activities of persons for transferring
property, performing works and rendering services)
is always stated in the subject in addition to the actions of the manager.
This specificity allows us to distinguish the
management services contract from other types of
contracts for the provision of services. We should
consider its relationship with the agreements
providing for the possibility of empowering another
person. First of all, it is the contract of commission,
which provides for the transfer by the trustee of his
powers to an attorney (Art. 971 of the Civil Code of
the Russian Federation). The will of the person exercising the powers (an attorney, a manager) is
“double” and it consists of their own will and the
will of the person who transferred these powers
both in the contract of commission and in the management services contract [3, p. 317].
The key feature that makes it possible to delineate these agreements is the presence or absence of
an authoritative power. The attorney, unlike the
manager, does not have the right to give mandatory

instructions to the trustee or third parties. Meanwhile, the operator can give mandatory instructions
(directives) to either the customer or participants in
the relationships that are formed within the framework of the activity he or she manages. The contract between the legal entity and the manager under which the activities of the same legal entity are
transferred to management can serve as an example
of the first case. As an example of the second type
we can consider the contract that the operator of
direct mixed transportation of goods concludes with
the sender, the operator being obligated to manage
the conduct of carriers, owners of transport terminals, etc. In both cases, the powers are transferred
to the manager exclusively on a voluntary basis by
the persons whose conduct will be managed by the
administrator.
Another feature of the management services
contract that distinguishes it from the contract of
commission is the nature of the actions carried out
under the agreement. The attorney is obliged to perform only legal actions, while the actions of the
manager may be actual or practical. Although the
agency contract does not exclude the commission
of acts of an actual nature, they can only be additional in relation to legal actions. As O. S. Ioffe
notes, the agency contract is void if it only provides
practical actions [5, pp. 510–511].
It should also be noted that the object of management is not specified in the subject matter of the
contract of agency. The absence of such an indication does not prove that this contract is not entered
into. A different situation develops in relation to the
management services contract. If you do not specify the control object, then the contract will not have
the consideration. For example, in the provision of
services by the operator (operator services) to manage activities, the object of the contract should reflect not only the actions of the operator (manager)
but also the activities that it manages. Thus, an essential element for this contract is the information
that allows you to exactly determine the object of
management. In this connection, we find the ideas
of M. I. Braginsky and V. V. Vitryansky relevant.
The scholars note that “the structure of the subject
matter of the contract of property trust management
is complex. It consists of two objects: the object of
the first kind is the practical and legal actions of the
trustee necessary for the management of property;
the object of the second kind is the property transferred in trust” [3, p. 826].

1

See: Ruling of the Federal Arbitration Court of the Volga
District of 21.05.2009 in case No. A55-13261 / 2008. Access
from the reference legal system “ConsultantPlus” (accessed
15.01.2017).
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Finally, one more difference from the contract
of agency should be considered. The management
services contract does not provide for the transfer
of powers to the administrator. Such powers are
transferred under an agreement on the transfer of
powers, or the manager is vested by law, decisions
of meetings, constituent documents, etc. In any
case, the empowerment of the manager precedes
the conclusion of a management services contract.
As it follows from the stated above, relations of
direct representation do not arise from the management services contract. As a consequence, the
relations arising from this contract cannot be divided into two different areas, which are characteristic
of the contract of agency – internal (between the
parties to the contract) and external (between the
representative and third parties).
Most of the listed distinctive features let us
separate the management services contract and the
brokerage contract (Art. 1005 of the Civil Code of
the Russian Federation).
It does not make sense to compare the subject
of the contract under research with the subject of
the trust and estate contract or with the subject of
the pledge management contract, since the management services contract is a generic for these and
some other contracts. It is not difficult to differentiate the management services contract from all other
service contracts. It should only be added that, unlike services rendered under other civil law contracts, the management service does not contain one
or two interrelated actions, but a whole complex of
any actions (both practical and legal) [3, p. 829].
The legal relations arising from the management
services contract are continuing, providing for the
repeated performance by the manager of various
actions, including one-off transactions.
When characterizing the subject of the management services contract, two other circumstances
should also be noted.
First, the goal of management should be identified. In our opinion, provision of certain values
of the parameters managed should be defined as
such. The management is necessary in order to
bring its object to the desired state, which is always determined by a set of certain parameters,
the incompliance with which adversely affects it.
The parameters can be established by the management services contract. However, it is quite
possible that the parties to the contract fail to specify these parameters. In this case, the contract is

still recognized as valid, because the missing
clauses are fully replenished. In the contract on the
transfer of functions of the sole executive body,
there may be no specific parameters of the activity
of the legal entity which is transferred to the management. However, such a gap can be regulated
under the legal norms or the provisions of constituent documents. Sometimes customs play an important role in solving this issue.
In order to more accurately specify the goal, it
should also be pointed out that the activities of the
manager should ensure the effective management
of property or activities. At least, with respect to
trust management, there is no proper performance
of obligations by the trustee unless there is effective
management [3, p. 827].
Second, it is necessary to specify how the
powers of the manager are implemented. This occurs through the adoption of the necessary
measures of a purposeful, organizing and regulatory
impact on management objects. Any management
is connected with the regulation, sequencing and
organization. Organization in this case is a combination of the efforts of individuals, means of labor
in the most optimal way for the performance of a
specific task or performance of activities. Regulation is a certain intervention in the state of a managed object, providing a change in its parameters.
It is reasonable to turn to the question of the
general characteristics of the management services
contract. This contract should be qualified as a contract for compensation. Thus, there is a special feature in the management services contract, such as
the independent property value of management actions. If in some particular contract such actions are
carried out along with other actions, then they must
be paid separately. The contract is also consensual.
However, in cases when the contract is concluded
for the property management, it can be real, i. e. it
is considered to be in force from the moment when
such property is transferred to the manager. Each of
the parties to the contract has both rights and obligations, therefore the contract should be recognized
as bilateral. The existence of managerial powers
excludes the multilateral nature of this agreement.
In cases where several persons have decided to implement joint management, the contracts concluded
by them should be classified as organizational rather than “management” contracts.
A few words should also be said about the
subjects of the contract. A person who does not
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the client (customer), to exercise the powers
available to him by taking the necessary measures
of purposeful, organizing and regulating impact
on the management objects (things, intellectual
rights or activities of persons for the transfer of
property, performance of work and provision of
services) for the purpose to provide the parameters prescribed by the terms of the contract, by
law or by custom.
For this type of contract, it is also advisable to
establish the requirement similar to that which applies to the agency contract and for the relations of
representation as a whole:
Execution of actions beyond authority by the
manager requires subsequent approval of them on
the part of the principal – the person who granted
this authority.
The confirmation of authority is due only to the
will of the principal and does not need the consent
of the manager.

have managerial power cannot act as a manager.
This underlines a special status of the manager.
Such powers may be transferred at most to the
manager at the time of the conclusion of a management services contract. Both legal and physical
persons can be the manager. They must have legal
capacity. Citizens must have active legal capacity.
In cases provided for by law, persons acting as
managers must have a license. For example, according to Clause 51 of Part 1 of Art. 12 of the
Federal Law No. 99-FZ of May 4, 2011 “On Licensing of Certain Types of Activities”1, entrepreneurial activity in the management of multiapartment buildings is subject to licensing. The Supreme Court of the Russian Federation in its Ruling
No. 89-AD16-12 of 02.12.2016 stated that the implementation of entrepreneurial activity in the management of apartment buildings with violation of
the license requirement for the proper maintenance
of common property in an apartment building entails administrative responsibility in Part 2 of
Art. 14.1.3 of the Code of Administrative Offenses
of the Russian Federation2. For certain types of
management services contracts, restrictions may be
imposed by the law on the category of persons entitled to act as a manager. For example, in accordance with Art. 1015 of the Civil Code unitary enterprises cannot act as a trustee.
Management services can be provided not only
to the customer but also to a third person acting as a
beneficiary. For example, the contract can be concluded between the operator of railway lines and
the operator of rolling stock, and the shipper will
act as the beneficiary.
From the above, we can offer the following
definition of a management services contract:
Under a management service contract, one
party (executor) undertakes, in the interests of the
customer or the persons specified by him or her
(beneficiaries) for the fee and at the expense of

Operator Contract
The operator management services contract
(operator contract) is a variety of this contract. Here
we should name two main features that make it
possible to single out this contract as an independent one. Firstly, it is the object of management, i. e.
the corresponding activity. Operators in practice
control the activity, or to be more exact, the conduct of people within this activity. Such management is possible by giving instructions mandatory
for these persons, from which they cannot arbitrarily refuse, except for the cases provided for by the
Civil Code. Secondly, such management is carried
out promptly. Operators should respond in a timely
manner to deviations in the specified parameters of
the current activity. This circumstance served as the
basis for using the term “operator services” in the
title. An alternative to this term could be an operational management contract. However, to avoid a
terminological confusion with the notion “operational management”, which is established in civil
law, we chose a different term.
It should also be noted that the content of any
management activity is planning, organizing,
providing information, dispatching, monitoring, and

1

Federal Law of May 4, 2011 No. 99-FZ “On Licensing of
Certain Types of Activities”. Collection of Legislative Acts of
the Russian Federation. 2011. No. 19. Art. 2716.
2
Ruling of the Supreme Court of the Russian Federation of
02.12.2016 No. 89-AD16-12. Access from the reference legal
system “ConsultantPlus” (accessed 17.01.17).
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regulating. These circumstances should also be reflected in the formulation of the contract for the
provision of operator services.
Since this contract is a kind of contracts for the
provision of management services, it has all the
characteristics of the latter. However, since this
contract has an activity but not a thing as an object
of management, it cannot be real.
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Conclusion
The following definition of the contract for the
provision of operator services for the management
of activities (operator contract) is offered: under a
contract for the provision of operator management
services (operator contract) one party (operator)
for remuneration undertakes to exercise its powers
by giving obligatory instructions to persons engaged in this activity, to maintain the parameters
specified under the terms of the contract, by law or
by custom.
The operator contract may impose on the operator the responsibility to perform such operational management activities as planning, organizing, providing information, dispatching, and monitoring.
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Introduction: the problem of compatibility of the multibranch norms contained in the complex contract system legislation is actually not researched in the doctrine. With few exceptions,
scientists’ attention is focused on the analysis and criticizing of the separate civil legal aspects.
A significant number of works are based on commenting the old and new contract legislation, with
the conceptual issues being left unaddressed. Purpose: to justify the necessity for the complex approach to the contract relations regulation; to analyze the correlation between the special and
general legislation on contract conclusion and performance. Methods: the system method of cognition, as well as the methods of complex and interdisciplinary analysis and the method of comparative legal study were used. Results: the contract system legislation is complex, thus providing
for two approaches associated with the differentiation and integration of all the types of the existing legal knowledge about the contract system. The absence of a strong concept of the contract
system legislation results in failure to provide the consistency of legal regulation and in excessive
detailing and duplication of the rules of special laws in the Civil Code of the Russian Federation.
The interdisciplinary researches are of special importance, as for understanding the civil legal
aspects of the contract system it is apparently not enough to only use formal-logic analysis of the
existing legal norms. The financial budget aspect present within the contract system legal regulation makes it essential to research the correlation between the civil, budget and special legislation
in terms of the efficiency of regulating the government purchases of goods, works and services.
The orientation towards acceding to the World Trade Organization Agreement on Government
Procurement demands successive and simple regulation in this sphere.
Keywords: contract system; public needs; public investments;
government (municipal) purchases; contract for government needs; contract
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Введение: проблема совместимости разноотраслевых норм, составляющих содержание комплексного законодательства о контрактной системе, фактически не
исследуется в доктрине. Внимание ученых, за редким исключением, сосредоточено на
анализе и критике отдельных гражданско-правовых аспектов. Значительный объем
составляют труды, в которых содержится комментарий ранее действующего и нового законодательства о контрактах, но без внимания остаются концептуальные вопросы. Цель: обосновать необходимость комплексного подхода в регулировании контрактных отношений; проанализировать соотношение специального и общего законодательства о заключении и исполнении. Методы: использован системный метод познания, методы комплексного и междисциплинарного анализа, метод сравнительного
правоведения. Результаты: законодательство о контрактной системе является комплексным, что предполагает два подхода, связанных с дифференциацией и интеграцией
всех видов имеющегося правового знания о контрактной системе. Отсутствует строгая концепция развития законодательства о контрактной системе, что актуализирует
проблемы сохранения системности правового регулирования, исключения излишней детализации и дублирования норм специальных законов в ГК РФ. Особую значимость приобретают междисциплинарные исследования: для познания гражданско-правовых аспектов контрактной системы явно недостаточно ограничиться одним лишь формально-логическим анализом действующих правовых норм. Наличие финансово-бюджетной
составляющей правового регулирования контрактной системы говорит о важности исследования соотношения гражданско-правового, бюджетного и специального законодательства с точки зрения эффективности правового регулирования отношений по государственным закупкам товаров, работ, услуг. Ориентиры на присоединение к соглашению Всемирной торговой организации по правительственным закупкам обязывают к последовательному и простому регулированию в этой сфере.
Ключевые слова: контрактная система; общественные нужды; публичные инвестиции;
государственные (муниципальные) закупки; контракт для государственных нужд; договор

No. 94-FZ “On Placing Orders for Goods, Works,
and Services for State and Municipal Needs” of
July 21, 2005 and the final outcome of the agreements and compromises between the two executive
power bodies, the Russian Federation Ministry of
Economic Development and the Federal Antimonopoly Service of the Russian Federation, subsequently chosen as the executors of this law in practice . The thorough theoretical understanding of the
incurred changes is yet to come, as well as the
choice of the research areas needed for the lawenforcement practice and for the legislator.
As it is rightfully mentioned in literature, the
main function of the government contract is not the

Introduction
It is acknowledged in the world’s practice that
the contract system united with the budget and the
tax systems is the basis of the modern economies
[13]. This is one of the reasons for the special attention to the recently developed Russian contract system, its achievements and drawbacks.
Agreeing in general with the obvious evolutionary character of the new legislation, we nevertheless mention that the new law about the contract
system is, to a lesser extent, the result of the existing scientific doctrine of this sphere. To a greater
extent, it is the output of the practical generalization
of the efficiency of the provisions of Federal Law
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material goods transfer typical of the civil contract,
but the organization of the various actors’ concerted activities aimed at satisfying the public needs
[3, pp. 20; 23; 27; 30]. Agreeing with this reasonable, in our opinion, statement encourages to
change the research areas of the contract system
problems. Today, they are excessively presented
in some areas, for example, in the comparative
analysis of “before” and “now”, in developing definitions for such notions as “contract system”,
“government purchases”, “governmental needs”,
while other areas have research gaps, for example,
in solving the issue of the efficiency of the contract norms “being included” into the objectively
developed structure of multibranch (administrative, financial) legal relations.
Basically, the theory and practice of the contract relations are characterized by the fragmentarity1, which is limited to either criticizing the provisions of Federal Law No. 44 “On the Contract
System in the Sphere of Procurement of Goods,
Works, Services for State and Municipal Needs”
of April 5, 2013 (hereinafter referred to as the
Contract System Law), or commenting its separate
provisions and institutions.

Let alone the fact that the connection between the
multibtranch public relations results in necessary
changes inside the interacting public relations and
generates features of theirs which they did not have
before the mentioned interaction.
Complex acts are of different nature. The
overwhelming majority of them are acts containing the basic array of provisions belonging to a
particular branch, however also including some of
the out-of-the-branch provisions. Other acts,
which are in the minority, have clear features of
complexity. The latter include the Contract System
Law, which was adopted due to the necessity to
create a juridical mechanism that could consistently reflect the regulation of all the interrelated
phases of purchasing, including planning, defining
suppliers (contractors, executors), contract making
and performance, as well as the purchase monitoring, audit and control of the procurement legislation observation. As a result, each of the seven
law’s chapters forms a separate (but not autonomous) juridical part. V. P. Mozolin called such
acts structural complex formations, having noted
that the legal norms of private and public law included into their contents should stay in the condition of continuously functioning juridical compatibility when used as a whole [10].
The need for a good juridical compatibility
binds a researcher of any pre-contract, contract
and post-contract relations with the rules of the
complex analysis method requiring studying the
corresponding legal phenomenon not solely but in
its interconnection with other legal phenomena
both derived from it and preceding it. In the sphere
of civil law, the use of this method is usually associated with overcoming the limits of the branch
and solving the specific task through the simultaneous use of scientific methods employed by other
sciences. The use of the complex analysis method
allows a researcher to avoid categorical and often
critical judgements aimed at finding defects or
imperfections in some provisions.
The method of system analysis is also meaningful for the purposes of the correct approach to
the already taken legislative decisions. It is based
on considering the specific phenomenon as a system – the organization having 36a definite form
where the components function with a shared

Contract System Legislation Complexity
and its Consequences
The contract system legislation bears all the
signs of complexity. This circumstance is
acknowledged by practically all of its researchers
[19; 22]. However, it is not every time that the
consequences of this acknowledgement ensue.
As V. F. Yakovlev notes, the legislator often
adopts particularly complex acts [17]. Yu. A. Tihomirov’s line of reasoning is similar: “...when
organizing the normal legislative processes aimed
at the optimal effect, the efficient activity of the
executive power is also manifested through the
mandatory legislation complexation” [12]. The
natural question is about the purposes of such
complexity. Such legislation is characterized by
the complexity of the regulation subject, the complicacy of the conceptual definitions, the problems
with the terminological rows unification, the problems of the regulation methods integration, a high
risk of the collision character of separate provisions.
1

In civil science, there are only isolated monographic works
covering the conceptual aspects of the contract system [11].
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(common) purpose. The application of this method
becomes practically possible with abandoning the
previous “two-storied” legislation1 and with adoption of the new contract system legislation in spite
of all its multiplicity.

The emergence of the civil law forms of regulating the purchase relations originally, and later –
the contract relations, did not cancel the known
role of the finance law, which is understandable
and explainable – because “it is the financial law
that fixes the value results of any relations in
terms of money...” [7, p. 39].
The financial component makes up the basement of the special contract system legislation.
There is nothing surprising in that, because finance law is directly and closely connected with
the public law forms of financial relations. This is
the reason for treating the contract system as the
financial instrument from the perspective of the
finance law science [9; 26].
Actually, all the contract system legislation is
influenced by finance law: starting with the exact
formalized planning, which depends on the socioeconomic development forecast and the process of
the budget preparation, and finishing with monitoring and independent audit. The national contract system functioning today considers the estimation of the planned purchase practicability to be
the most important factor. By that, the budget efficiency and the real anti-corruption effect are obtained, and finally, the economic efficiency of the
government sector and the country’s competitiveness growth are provided. The principle of the
budget funds allocation is revealed in Article 34 of
the RF Budget Code and means that “when developing and executing budgets, the participants of
the budget process within the limits of the given
authority are to proceed from the necessity to
reach the set targets using the minimum amount of
finance (economizing) and (or) getting the best
result using the amount of finance defined by the
budget (productivity)”.
However, the real meaning of the financial
component and its proportion in the contract system provisions should nevertheless have their limits. Financial relations have no prototypes in real
economic life, “because such relations do not exist
in the nature of human needs” [14]. The finance
law norms are specially constructed by the state,
first in the form of the administrative regulation,
and then in the form of the corresponding legal
relations. This process should include seeing the
further perspective of the contract relations development, fairness, reasonableness, justification of
the taken legal decisions compatible with other law

Financial and Budget Aspect
in the Legal Regulation of the Contract System
The fundamental idea of the new contract legislation is stopping the management of the governmental purchase and shifting to managing the
budget expenditures. This explains the necessity to
review the budget component in civil law research. The modern achievements of the financial
science with regard to the budget needs and spending “common” finances is a necessary starting
point for the justified movement of the civil development of the contract relations, because the
system of relations associated with satisfying the
public needs originates from the financial reality
but not from the civil law one.

1

The relations concerning direct execution of the government
contract were regulated by a separate group of federal laws:
Federal Law No. 60-FZ “On Delivery of Goods for Federal
State Needs” of December 13, 1994. Collection of Laws of the
Russian Federation. 1997. No. 34. Art. 3540; Federal Law
No. 53-FZ “On Procurement and Delivery of Agricultural
Products, Primary Products and Provisions for State Needs” of
December 2, 1994. Collection of Laws of the Russian Federation. 1994. No. 32. Art. 3303; Federal Law No. 79-FZ “On
State Material Reserve” of December 29, 1994. Collection of
Laws of the Russian Federation. 1995. No. 1. Art. 3; Federal
Law No. 213-FZ “On the State Defence Order” of December
27, 1995. Collection of Laws of the Russian Federation. 1995.
No. 1. Art. 3; Chapter “Supply for State Needs” and Chapter 37
“Contract Works for State Needs” of the Civil Code of the
Russian Federation. This group of provisions was dominated
by the provisions of another group: Federal Law No. 94-FZ
“On Placing Orders for Goods, Works, and Services for State
and Municipal Needs” of June 21, 2005. Collection of Laws of
the Russian Federation. 2005. No. 30. Part 1. Art. 3105; Decree of the President of the RF of April 8, 1997, No. 305 “On
Immediate Measures to Prevent Corruption and Reduce Public
Spending with Regard to the Purchase of Products for the State
Needs”. Collection of Laws of the Russian Federation. 1997.
No. 15. Art.; Articles 71-73 of the Budget Code of the Russian
Federation; the RF Government Regulation No. 1222 “On
Products Purchased for the State Needs with no Auction (Tender)”of September 26, 1997. Collection of Laws of the Russian
Federation. 1997. No. 40. Art. 4591. Such a pattern of the purchase legislation did not allow for seeing the accurate and consistent system of the contract provisions. The provisions’ collision appeared to be inevitable, and the absence of the unified
terminology resulted in confusion. Not to mention the fact that
the understanding of the government (municipal) contract in
civil legislation and in special acts of public law was different.
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purposes of no less importance, such as creating a
high-quality contract and post-contract environment
when concluding contracts and promoting competition etc. If we evaluate the existing institution of
the public customer – the person authorized for taking the purchase decisions, it is possible to see that
it is over-formalized. The economic and financial
situation involving the cases of over-pricing, secret
deals, substitution of the contract subject encourages the legislator to develop legal norms by contradiction – “do not steal”. This results in the minimal authority of the public customer, with the consequence of the passive customer’s role in the contract process. It can be assumed that businessorientation of the government (municipal) customers is the question of the distant future, which is
possible if we judge from the experience of other
countries [18; 20; 24; 25].
The insufficiency of the financial legal regulation, which is the problem that the modern legislator is trying to overcome, and the unreasonable legal pressure onto the participants of the contract
system are the two different aspects in lawmaking.
That is why the legislator, when creating the norms
covering the regulation of private actions of subjects having a public status (or elements of such
status), should gravitate towards the methods of the
private law regulation. Otherwise, the inter-branch
connection will only work in one way, limiting itself to a single anticorruption task, to the disadvantage of the private law relations between the
customers and suppliers (contractors, executors)
and of the competition principles, which are necessary for any national contract system. The essence
of the contract system is not in limitations and prohibitions but in the truly contractual property relations of its participants, which start and exist
through applying the methods of decentralization
first of all.

and also monitoring, controlling and auditing these
actions (Clause 1 of Part 1 of Article 3)1. The final
version of this clause contains the definition of the
contract system as the community of the participants of the contacts system... and actions performed by them in the sphere of procurement and
aimed at meeting the state and municipal needs.
The doctrine disputed this term, having proposed different variants of defining it [15]. We are
not going to disprove or support the scientific views
on this subject for two reasons.
Firstly, they can hardly be identified as productive because they do not have the theoretical potential, which usually encourages scientists to set a
new task of research, giving an opportunity to
change the original idea of the contract system as
the subject of interest. In our opinion, this potential
is in the idea that the created contract system is the
completely new property relations with the state’s
participation. These relations have a conceptually
different correlation between the budget-economic,
social and legal institutions, similar to the market
correlation2.
Secondly, in our opinion, even the best definition
of the contract system is not capable of having a
regulatory effect. It is a well-known fact that the most
comprehensive definitions in their essence are not
appropriate for that. That is why it can be assumed
that the number of the contract system definitions
will increase with no objective limitation. It may
happen that this process will pass through several
phases, starting with the discussion about different
definitions and finishing with their systematization.
1

Available at: https://rg.ru/2011/09/01/kontrakt-site-dok.html
(accessed 01.01.2017).
2
In this respect, legislations of two countries, the parties to
Agreement “On the Government Municipal Procurement” of
December 9, 2010, the Republic of Belarus and the Republic of
Kazakhstan, look less revolutionary. The legislation adopted in
these republics is associated with the implementation of laws:
Law of the Republic of Belarus No. 419-Z “On Government
Procurement of Goods (Works, Services) of July 13, 2012;
Law of the Republic of Kazakhstan No. 434-V ZPK “On the
Government Procurement” of December 4, 2015. National
legislation on procurement in the republic of Kazakhstan is
built on the limitation of the range of the participants of such
procurement – these are the budget funds and receivers (or) the
state non-budgetary foundations’ finance receivers. The Republic of Kazakhstan developed its law on the basis of the “finance source principle”, and the sphere of the government
procurement covers only purchasing made with the use of the
taxpayers’ money specially extracted from different budgets
and non-budgetary foundations.

Contract System – State (Municipal)
Contract-Agreement
Originally, the draft law introduced by the
Russian Federation Government contained the notion of the contract system as the system of interrelated measures of legal, organizational and economic character aimed at meeting the state and municipal needs via forecasting and planning of the
supply, purchasing of goods, works and services,
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The government (municipal) contract is defined by the Contract System Law as the contract
concluded on behalf of the Russian Federation, of
the Russian Federation constituent entity (government contract), of the municipal entity (municipal
contract) by the Governmental or municipal customer for meeting correspondingly the governmental or
municipal needs (Clause 8 of Part 1 of Article 3).
The categories of “contract” and “agreement”
are the conceptual civil law categories and are included into the group of the juridical facts engendering civil relations. Although their existence is
influenced by different multibranch factors, they
remain the objects of the civil science. The classifying features of the “contract” notion are formulated
by the legislator in two provisions – Article 420 and
Article 432 of the Russian Federation Civil Code,
which run that the complex of the legally relevant
conciliative actions of different persons makes up a
contract, in case the agreement has been reached on
all the essential terms of the contract. Any additional contract features, including those associated with
the public branches of law, should be revealed in
the context of this object’s purpose in civil law.
The modern well-developed contractual relations sphere has a differentiated character, allowing
for distinguishing different types of contract at the
level of doctrine: organizational contracts, entrepreneurial contracts, consumer contract and others.
According to the general rule, the grouping of contracts into types (kinds) is based on their legislative
systematization resting on such more general civil
law systems as deals and obligations. The government (municipal) contract for delivering goods and
performing works for the governmental needs, for
performing research, experimental and technological tasks (within a project) – these are the types of
contracts established by the legislation, i.e. the purchase and sale contract (Chapter 30) and the contract for work and labor (Chapter 37). Using these
types, the legislator expresses the contractual nature
of the cooperation between the public law entities
and suppliers (contractors, executors) of the goods
(works, services) for the governmental and municipal needs. For this reason, we cannot but agree with
the comments that legislatively, the nature of the
government contract is not defined [2], and the
statement that the civil law norms and its principles
are used for regulating these relations is considered
to be more appropriate [6].
Meanwhile, the legislator recognizes that the
government and the municipality, being the proper-

ty owners, differ from other owners: they cannot
donate their property, they cannot sale it at a reduced price, they cannot voluntary choose buyers
and sellers. These and other limitations result in
special legal regulation of the relations with the
participation of the state.
The norms concerning the government (municipal) contract are included into the part of the contract system legislation that covers special methods
of managing the government (municipal) needs at
the phase of organizing the purchase, managing the
competition environment and potential effects of
the contract execution in relation to the real satisfaction of the customer’s needs. The application of
the special norms in the process of regulating contractual relations complies with the general contractual law norms in accordance with the rule running
that the contract terms are defined at the parties’
discretion except in cases when the content of the
corresponding term is prescribed by law or other
legal acts (Part 4 of Article 421 of the Russian Federation Civil Code).
As L.V. Andreeva notes, the name of the
“government contract” best reflects the specific
features of the contracts concluded by the Government, emphasizing the state participation in the
contractual relations, the special importance of the
product supply for the governmental needs; the
term “contract” expresses the agreement nature of
the relations between the state and the business unit
on purchasing goods for the public convenience [1].
Let us agree with this and add one more argument.
The special nature of the contract for governmental (municipal) needs is difficult to understand
through the simple notion of the “agreement”. Indeed, the contract serves only as the act of selfregulation of the relations of the parties that are not
familiar with the administrative proceedings prescribed for the contract (its fulfilment on the basis
of the corresponding regulations and procedures,
administration of the guarantee period, details of
the acceptance procedures, evaluation of the efficiency of the government contract management,
keeping the contract register, government contracts
audit). This is the reason for numerous legislative
departures from the special regulation of the contract relations acknowledged and understood by the
law enforcement practice. The contractual law principles have exclusions in the practice of the contract
conclusion and execution: the prohibition to apply
the terms of the contract to the prior relations which
have arisen before the conclusion of the contract,
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contrary to the general rule allowed by Part 2 of
Article 425 of the Russian Federation Civil Code;
prohibition on contract prolongation1, changing the
deadline for acceptance and paying for goods,
works and services2, changing the price of the contract3, prohibition to partially transfer the customer’s right to a third party (Part 6 of Article 95 of the
Contract System Law). These all are the examples
of the contractual relations transformations arising
from the influence of the administrative and finance
law, which do not change the essence of the contract itself.
We should also see the other side: the majority
of the contractual law principles remain in effect in
respect of contractual relations – the principle of
the weaker party protection4; decreasing of the limits provided to the supplier does not result in the
right to automatically refuse to pay the difference5;
the right of the customer to unilaterally terminate
the contract in case of its improper performance6
and others.

1. In the conditions of the contract legislation
complexity, the multibranch approach gains a special meaning. This results in additional difficulties
in the scientific cognition of the topic, however
one has to admit that research into the civil law
aspects of the contract system should not be limited to formal logical analysis of the legislative
and sub-legislative norms currently in force or to
simple interpreting of the economic terms and
procedural rules.
Such an analysis is necessary for the civil science itself, which needs to reflect the civil legal
reality, being a part of contractual relations. The
effect of such an analysis will add to the optimization of law-making and removal of the collisions in
regulating the complex relations forming the contract system.
2. Civil law is determined by the economy. It is
difficult to understand civil law with no understanding of this phenomenon, determining civil science.
For this reason, the study of the contract system
should rest on the economic realities, because the
modern legal regulation of the contract system included into the Contract System Law is based on
the economic aspects. As is noted in Russian research works on the economic analysis of law,
“when we speak about regulating the economic activity, it is very difficult to develop adequate descriptions of the real or anticipated influence of the
legal norms without the use of the economic science data [8]”.
3. Contract System Law is the framework setting the limits for the state when satisfying its
needs for goods, works and services. However, the
participation of the government (municipal) customers in contract relations is also a part of the
more general and always topical question concerning the state participation in the property relations
being regulated by civil law. In the legal meaning,
the basic norm of such participation is Chapter 5
of the Russian Federation Civil Code. As Clause 2
of Article 124 of the Russian Federation Civil
Code runs, these subjects participate in the civil
circulation according to the general rules of civil
legislation “unless otherwise following from the
law or from the specific features of the given
subjects”.
4. The legislator considers the developed national contract system as a component of the market
economy. This is not only the way to satisfy the
state needs at the expense of the budgetary funds,

Methodological Techniques of Civil Law
Research on the Relations Forming Up
the National Contract System
Let us shortly describe the principal methodological approaches which should be used when researching the national contract system for the purpose of its concept development.
1

Decision of the Arbitration Court of the Republic of Tatarstan
in case No. A65-23381/2014 of August 19, 2016 / The document has not been published. Access from the legal reference
system “ConsultantPlus” (accessed 01.01.2017).
2
Letter of the Russian Federation Ministry for Economic Development No. D28i-2323 of August 10, 2015 / The document
has not been published. Access from the legal reference system
“ConsultantPlus” (accessed 01.01.2017).
3
Letter of the Russian Federation Ministry for Economic Development No. D28i-101 of January 22, 2015 / The document
has not been published. Access from the legal reference system
“ConsultantPlus” (accessed 01.01.2017).
4
For example, in relation to the case No. 5467/14, the particular
dispute was considered in Regulation of the Russian Federation
Supreme Arbitration Court of July 15, 2014, No. 5467/14. With
the reference to the mentioned principle, the court found that the
customer included into the contract the term that is burdensome
for the contractor. Meanwhile, the contractor was not able to
influence that as the process of the contract conclusion is strictly
regulated by the law. For this reason, the court dismissed the
implementation of the illegal contract term.
5
Regulation of the Sixth Arbitration Appeal Court of April 23,
2015, in case No. A04-79/2015. The document has not been
published. Access from the legal reference system “ConsultantPlus” (accessed 01.01.2017). At the same time, the court pointed
out that in accordance with Article 95 of the Contract System
Law the customer has the right to change the contract in case the
limits are decreased by agreement of the other party. If the customer did not use this opportunity, the terms of the contract were
not changed and so the customer is to pay for the works performed, services rendered fully provided for in the contract.
6
Decision of the Arbitration Court of the Stavropol Territory
of September 5, 2014 in case No. A63-6507/2014 / The document has not been published. Access from the legal reference
system “ConsultantPlus” (accessed 01.01.2017).
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but also the institution of the economic cooperation
between the government and business. Legitimate
business based on contracts is now becoming the
basis of stability and often of economic success. As
G. F. Shershenetich noted, “the treasury is a too reliable contractor” [16, p. 176], suppliers (contractors,
executors) concluding a government (municipal)
contract are sure in the paying capacity of their partners, and so they can plan their further entrepreneurial activities.
Taking into account the fact that the historical
legal experience of the contractual equality in the
relations of the public entities and ordinary participants of civil circulation is yet not evident, the analysis of the achieved equality of the participants as part
of the contract legislation is required. We do not
mean the equality which is actually established by
the Contract System Law for the participants focusing on the international legal documents 1, which is
done by means of provisions that defined the economic criteria of admission to tenders (instead of
the previous procedures of administrative prequalification), such as: access to information, open
tender as the principal method of purchasing, participants anonymity preventing from pressure or
secret deals, the short term of administrative procedures. One should proceed from the fact that the
formal logical content of the equality principle in
civil law is that actually unequal but independent
participants of public relations exchanging material goods on the basis of their equivalence are
forced to consider each other equal. That is why
the equality principle in contractual relations
should be, first of all, discussed in relation to the
correlation between the rights and obligations of
the real or potential parties to the contract. There
are research works performed on some of the aspects of this problem [5; 21; 28; 29; 30; 31].

Conclusion
There is every reason to claim that the federal
contract system in Russia has already been developed. It is gaining quality and momentum, passing
through the necessary correction of the legal norms2,
and is becoming a part of the whole system of the
socio-economic legislation3. However, as it was noted at the All-Russia Forum of Customers and Suppliers, where the strategy of the contract system development was discussed, the contract system today
is setting up its configuration [4]. The absence of the
unified concept of legislative regulation, which
would rest not only upon the positions of the supervisory power bodies but also upon the fundamental
theoretical thought, is standing in the way of this
configuration setting and does not allow one to see
the perspectives of the contract system development,
to foresee the flexible mechanisms of reacting to the
changes in the socio-economic conditions, to adopt
the rules which regulate meeting the government
needs at the expense of both purchasing goods and
administrating them.
One more important step should be taken, which
is changing of the attitude of researchers and experts
to the existing legislation as to the legislation based
on the supposition about its imperfections and defectiveness.
The tendency to accede to the Agreement on
Government Procurement of the World Trade Organization (GPA, Agreement on Government Procurement) obliges to legally regulate this sphere in a
definite way, with this regulation being justified in
the Concept of the National Contract System Development. In case the concept is missing, the further
law-making activities aimed at changing and amending both the Contract System Law4 itself and the
codified rules of the Russian Federation Civil Code
seem to be ineffective.

1

2

UNCITRAL Model Law On Procurement of Goods,
Construction and Services was adopted in New York on May
31, 1994 – June 17, 1994, on the 27th session of the
UNISITRAL. The law was developed by the UN as the
fundamental law for building the modern effective market
model of placing the government order and was meant for the
Western European countries with the transition economy, and
for the developing states. The main purposes of the
UNICITRAL law are the maximum development of the
competition, providing fair treatment of the suppliers –
increasing the level of openness and objectivity when making
the government procurement. The UNICITRAL law is
recommended for implementation in all the cases of
government procurement except for the procurement dealing
with the national defense and security.

Report on the Results of monitoring the implementation of
Federal Law No. 44-FZ “On the Contract System in the Sphere
of Purchasing Products, Works or Services for State and Municipal Needs” of April 5, 2013 in the I quarter of 2016. Available at: http://economy.gov.ru/minec/resources/01e563b7-95
28-45d4-9ef4-12b8263780f5/Мониторинг44+1кв+2016.pdf
(accessed 01.01.2017).
3
Ibid.
4
Draft Federal Law No. 623906-6 “On Amendments to Federal Law "On the Contract System in the Sphere of Purchasing Products, Works or Services for State and Municipal
Needs"” (the version adopted by the RF State Duma of the
Federal Assembly in first reading on February 17, 2015) /
Access from the reference legal system “ConsultantPlus”
(accessed 01.01.2017).
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The development of such a concept should become the result of the efforts by the representatives
of juridical and economic sciences and the real participants of the contract system. It should be understood that the criterion of the law efficiency is the
law enforcement practice, alongside with monitoring
and audit.
References
1. Andreeva L. V. Ponyatie kontraktnoy sistemy i
osnovnye pravila ee funktsionirovaniya [Notion
of Contractual System and Basic Rules of its
Functioning]. Zakony Rossii: opyt, analiz, praktika – Laws of Russia: Experience, Analysis,
Practice. 2013. Issue 11. Pp. 3–16. (In Russ.).
2. Belov V. E. Postavka tovarov, vypolnenie rabot,
okazanie uslug dlya gosudarstvennykh nuzhd:
pravovoe regulirovanie [Delivery of Goods,
Performance of Works, Rendering of Services
for State Needs: Legal Regulation]. Moscow,
2011. 302 p. (In Russ.).
3. Gladkov V. S. Gosudarstvennyy zakaz v sfere
gosudarstvennogo upravleniya ekonomikoy:
dis. ... kand. yurid. nauk. [State Order in the
Sphere of State Management of the Economy:
Cand. of jurid. sci. diss.]. Rostov-on-Don,
2008. 193 p. (In Russ.).
4. Izutova O. V. Kontraktnaya sistema kak instrument gosudarstvenno-ekonomicheskoy politiki
[The Contract System as an Instrument of State
Economic Policy]. Byudzhet – Budget. 2015.
Issue 7. Pp. 58–59. (In Russ.).
5. Kabanova I. E. Disbalans pri ustanovlenii otvetstvennosti uchastnikov kontraktnoy sistemy v
sfere zakupok dlya publichnykh nuzhd [An Imbalance in the Responsibility of the Parties to the
Contract System in the Sphere of Purchases for
Public Needs]. Aktual’nye problemy predprinimatel’skogo i korporativnogo prava v Rossii i za
rubezhom: sbornik nauchno-prakticheskikh statey Mezhdunarodnoy nauchno-prakticheskoy
konferentsii / pod obshch. red. S. D. Mogilevskogo [Topical Issues of Business Law and Corporate Law in Russia and Abroad: Collection of
Scientific Articles of International ScientificPractical Conference; ed. by S. D. Mogilevskiy].
Moscow, 2014. Pp. 220–223. (In Russ.).
6. Kabanova I. E. Publichnye sub”ekty kak
sub”ekty predprinimatel’skikh pravootnosheniy
[Public Entities as Subjects of Business Legal
Relations]. Moscow, 2016. 240 p. (In Russ.).
7. Kazantsev N. M. Metod finansovogo prava:
genezis [Method of Financial Law: Genesis].
Zhurnal rossiyskogo prava – Journal of Russian Law. 2012. Issue 9(189). Pp. 38–49.
(In Russ.).
320

Techniques and Methods of Civil Law Research on the Contract System Legislation

19. Antia K. D., Frazier G. L. The severity of contract enforcement in interfirm channel relationships. Journal of Marketing. 2001. Vol. 5(4).
Pp. 67–81. (In Eng.).
20. Bovis Christopher H. EU Public Procurement
Law. Edward Elgar. 2007. 488 p. (In Eng.).
21. Brown T. L., Potoski M. Contract-management
capacity in municipal and county governments.
Public Administration Review. 2003. Vol. 63(2).
Pp. 153–164. (In Eng.).
22. Dubois A., Gadde L. E. Systematic combining:
An abductive approach to case research. Journal of Business Research. 2002. Vol. 55(7).
Pp. 553–560. (In Eng.).
23. Else J. F., Groze V., Hornby H. R., Mirr K.
Wheelock J. Performance-based contracting:
The Case of residential Foster-Care. Child
Welfare. 1992. Vol. 71(6). Pp. 513–526.
(In Eng.).
24. Enquist B., Camén C., Johnson M. Contractual
governance for public service value networks.
Journal of Service Management. 2011.
Vol. 22(2). Pp. 217–240. (In Eng.).
25. Gruneberg S., Hughes W., Ancell D. Risk under performance-based contracting in the UK
construction sector. Construction Management
and Economics. 2007. Vol. 25(7). Pp. 691–
699. (In Eng.).
26. Guajardo J. A., Cohen M. A., Kim S. H.,
Nettesine S. Impact of performance-based contracting on product reliability: An empirical
analysis. Management Science. 2012. Vol. 58(5).
Pp. 961–979. (In Eng.).
27. Heinrich C. J., Choi Y. Performance-based contracting in social welfare programs. The American Review of Public Administration. 2007.
Vol. 37(4). Pp. 409–435. (In Eng.).
28. Hypko P., Tilebein M., Gleich R. Clarifying the
concept of performance-based contracting in
manufacturing industries: A research synthesis.
Journal of Service Management. 2010.
Vol. 21(5). Pp. 625–655. (In Eng.).
29. Jensen M. C. Organization theory and methodology. The Accounting Review. 1983.
Vol. 58(2). Pp. 319–339. (In Eng.).
30. Kauppi K., Raaij E. M. van Opportunism and
honest incompetence – Seeking explanations for
noncompliance in public procurement. Journal
of Public Administration Research and Theory.
2015. Vol. 25(3). Pp. 953–979. (In Eng.).
31. Nullmeier F. M. E., Wynstra F., Raaij E. M. van.
Outcome attributability in performance-based
contracting: Roles and activities of the buying
organization. Industrial Marketing Management.
2016. Vol. 59. Pp. 25–36. (In Eng.).

References in Russian
1. Андреева Л. В. Понятие контрактной системы и основные правила ее функционирования // Законы России: опыт, анализ, практика. 2013. № 11. С. 3–16.
2. Белов В. Е. Поставка товаров, выполнение
работ, оказание услуг для государственных
нужд: правовое регулирование. М.: Норма:
ИНФРА-М, 2011. 302 с.
3. Гладков В. С. Государственный заказ в сфере государственного управления экономикой: дис. ... канд. юрид. наук. Ростов-н/Д.,
2008. 193 с.
4. Изутова О. В. Контрактная система как инструмент
государственно-экономической
политики // Бюджет. 2015. № 7. С. 58–59.
5. Кабанова И. Е. Дисбаланс при установлении
ответственности участников контрактной
системы в сфере закупок для публичных
нужд // Актуальные проблемы предпринимательского и корпоративного права в России и за рубежом: сб. науч.-практ. ст. Междунар. науч.-практ. конф. / под общ. ред.
С. Д. Могилевского. М.: Юрист, 2014.
С. 220–223.
6. Кабанова И. Е. Публичные субъекты как
субъекты предпринимательских правоотношений. М.: Юстицинформ, 2016. 240 с.
7. Казанцев Н. М. Метод финансового права:
генезис // Журнал росcийского права. 2012.
№ 9(189). С. 38–49.
8. Карапетов А. Г. Экономический анализ
права. М.: Статут, 2016. 528 с.
9. Малыхина Е. А. Контрактная система в сфере закупок товаров, работ, услуг для обеспечения государственных и муниципальных
нужд: особенности финансово-правового
регулирования: дис. … канд. юрид. наук.
Саратов, 2015. 239 с.
10. Мозолин В. П. О макро- и микроправовом
регулировании комплексных имущественных отношений в сфере экономики // Журнал российского права. 2012. № 9. С. 19–28.
11. Тасалов Ф. А. Контрактная система в сфере
государственных закупок России и США:
сравнительно-правовое исследование. М.:
Проспект, 2015. 240 с.
12. Тихомиров Ю. А. Управление на основе права. М.: Формула права, 2007. 484 с.
13. Федорович В. А. США: Федеральная контрактная система и экономика. Механизмы
регулирования. М.: Наука, 2002. 926 с.
14. Финансовое право: учебник / отв. ред.
С. В. Запольский. М.: Волтерс Клувер, 2011.
792 с.

321

A. S. Zarubin

15. Черновол Е. П. Понятие контрактной системы России в сфере закупок товаров, работ,
услуг для обеспечения государственных и
муниципальных нужд // Право и экономика.
2015. № 4. С. 42–46.
16. Шершеневич Г. Ф. Учебник русского гражданского права: в 2 т. М.: Статут, 2005. Т. 2.
461 с.
17. Яковлев В. Ф. Системное применение права
// Законодательство. 2007. № 5. С. 12–17.
18. Ang G., Groosman M., Scholten N. Dutch performance-based approach to building regulations
and public procurement // Building Research and
Information. 2005. Vol. 33(2). Pp. 107–119.
19. Antia K. D., Frazier G. L. The severity of contract enforcement in interfirm channel relationships // Journal of Marketing. 2001. Vol. 5(4).
Pp. 67–81.
20. Bovis Christopher H. EU Public Procurement
Law. Cheltenham: Edward Elgar, 2007. 488 p.
21. Brown T. L., Potoski M. Contract-management
capacity inmunicipal and county governments //
Public Administration Review. 2003. Vol. 63(2).
Pp. 153–164.
22. Dubois A., Gadde L. E. Systematic combining:
An abductive approach to case research // Journal of Business Research. 2002. Vol. 55(7).
Pp. 553–560.
23. Else J. F., Groze V., Hornby H. R., Mirr K.,
Wheelock J. Performance-based contracting:
The Case of residential Foster-Care // Child
Welfare. 1992. Vol. 71(6). Pp. 513–526.
24. Enquist B., Camén C., Johnson M. Contractual
governance for public service value networks //

25.

26.

27.

28.

29.

30.

31.

322

Journal of Service Management. 2011.
Vol. 22(2). Pp. 217–240.
Gruneberg S., Hughes W., Ancell D. Risk under performance-based contracting in the UK
construction sector // Construction Management and Economics. 2007. Vol. 25(7).
Pp. 691–699.
Guajardo J. A., Cohen M. A., Kim S. H.,
Nettesine S. Impact of performance based contracting on product reliability: An empirical
analysis // Management Science. 2012.
Vol. 58(5). Pp. 961–979.
Heinrich C. J., Choi Y. Performance-based contracting in social welfare programs // The
American Review of Public Administration.
2007. Vol. 37(4). Pp. 409–435.
Hypko P., Tilebein M., Gleich R. Clarifying the
concept of performance-based contracting
in manufacturing industries: A research synthesis // Journal of Service Management. 2010.
Vol. 21(5). Pp. 625–655.
Jensen M. C. Organization theory andmethodology // The Accounting Review. 1983.
Vol. 58(2). Pp. 319–339.
Kauppi K., Raaij E. M. van Opportunism and
honest incompetence – Seeking explanations
for noncompliance in public procurement //
Journal of Public Administration Research and
Theory. 2015. Vol. 25(3). Pp. 953–979.
Nullmeier F. M. E., Wynstra F., Raaij E. M. van.
Outcome attributability in performance-based
contracting: Roles and activities of the buying
organization // Industrial Marketing Management. 2016. Vol. 59. Pp. 25–36.

2017

ВЕСТНИК ПЕРМСКОГО УНИВЕРСИТЕТА. ЮРИДИЧЕСКИЕ НАУКИ
PERM UNIVERSITY HERALD. JURIDICAL SCIENCES

Issue 37

Information for citation:
Zakharkina A. V. “Grazhdanskiy oborot” kak fundamental’naya tsivilisticheskaya kategoriya [“Civil Circulation” as a Fundamental Category in Civil Law]. Vestnik Permskogo Universiteta. Juridicheskie Nauki – Perm
University Herald. Juridical Sciences. 2017. Issue 37. Pp. 323–333. (In Russ.). DOI: 10.17072/1995-4190-201737-323-333.

UDC 347.1
DOI: 10.17072/1995-4190-2017-37-323-333


“CIVIL CIRCULATION” AS A FUNDAMENTAL CATEGORY IN CIVIL LAW
A. V. Zakharkina
Perm State University
15, Bukireva st., Perm, 614990, Russia
ORCID: 0000-0002-7262-4467
ResearcherID: H-5062-2016
Articles in “Scopus” / “Web of Science”:
DOI: 10.5901/mjss.2015.v6n3s6p107
DOI: 10.5829/idosi.wasj.2014.30.10.14149
e-mail: AnnaVladimirovna2009@yandex.ru

Introduction: one of the urgent tasks of the civil law science is developing a new approach to understanding the fundamental civil law categories, comprising the “civil circulation” among others. Purpose: to develop the author’s novel approach to the category of civil
circulation, which includes the semantic meaning of the “circulation” category, to provide a
review of doctrinal approaches to understanding the “civil circulation” term, to define the
normative meaning of this term, the objective and subjective composition of the civil circulation, and to clarify its content. Methods: the following methods were used: general scientific
dialectical method, universal scientific methods (analysis and synthesis, induction and deduction, comparison, abstracting, concrete-historical method, structural functional method, formal-logical method, structured system method), specific juridical methods (comparative law
method, system interpretation method). Results: civil circulation is distinguished from property circulation due to the principles that underlie the functioning of civil law relations –
permissive rule, equality, autonomy of the will, inviolability of property, and other private law
principles. At the same time, in terms of the legal essence, civil circulation, unlike property
circulation, represents the circulation of civil rights to objects, and not the circulation of objects themselves. Conclusions: from the perspective of the dogmatic approach, the “civil circulation” term can be used mainly in two meanings – narrow and broad ones. In the narrow
sense, civil circulation means a complex of cases when the civil right holder changes,
whereas in its broad sense, the term also includes other willful acts of regulatory nature.
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Введение: одной из актуальных задач отечественной цивилистической науки является
формирование современного подхода к пониманию фундаментальных цивилистических
категорий, к числу которых следует отнести и «гражданский оборот». Цель: разработка авторского подхода к категории «гражданский оборот», включающего семантическое значение категории «оборот», обзор доктринальных подходов к пониманию термина «гражданский оборот», определение нормативного значения термина «гражданский
оборот», объектно-субъектного состава гражданского оборота, установление его содержания. Методы: использовались общенаучный диалектический, универсальные научные методы (анализ и синтез, индукция и дедукция, сравнение, абстрагирование, конкретно-исторический, структурно-функциональный, формально-логический, системноструктурный), специально-юридические методы (сравнительно-правовой, метод системного толкования). Результаты: гражданский оборот выделяется из имущественного оборота благодаря тем принципам, которые лежат в основе функционирования
гражданских правоотношений, – диспозитивности, равноправия, автономии воли,
неприкосновенности собственности и иных частноправовых начал. При этом с точки
зрения юридической сущности гражданский оборот, в отличие от имущественного оборота, представляет собой оборот субъективных гражданских прав на объекты, а не
оборот собственно объектов. Выводы: с позиции догматического подхода термин
«гражданский оборот» может употребляться, главным образом, в двух смыслах – узком и широком. В узком смысле под гражданским оборотом следует понимать совокупность случаев смены носителей субъективных гражданских прав; в широком смысле
данный термин включает в себя и иные волевые акты распорядительного характера.
Ключевые слова: гражданский оборот; имущественный оборот; гражданское законодательство;
субъекты гражданского оборота; объекты гражданского оборота; содержание гражданского оборота;
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objects of the material world. Of course, being inanimate, objects of the material world do not possess the quality of independent movement in space,
therefore their location in the circulation is explained by strong-willed actions of subjects over
these objects. In this sense, it is difficult not to
agree with K. Marx, who noted that “goods cannot
be sent to the market and exchanged ... In order for
these things to be related to each other as commodities, the goods owners should treat each other as
persons whose will disposes these things” [16,
pp. 95–96]. Since circulation is a systemic process
of a set of actions aimed at objects of the material
world, there is no doubt that objects, subjects and
content can be recognized as the internal elements
of the circulation, similarly to the structure of the
legal relationship.
The category “circulation” falls into the
categories of the general theoretic notions used
in different branches of knowledge including

Introduction
The statement that the “civil circulation” term
is widely known and is self-explanatory has become axiomatic, which might explain the lack of
sufficient research into the matter. There are very
few special scientific works (at least, in the form
of articles) considering the “civil circulation” notion [2, 3].
We agree with the statement of V. A. Tarkhov
that “it is not at all easier to determine civil circulation than to determine civil law” [22, p. 50].
It seems necessary to begin with a general definition of the semantic value of the scientific category to define the initial methodological guidelines
in the study of the category “civil circulation”.
Semantic Content
of the “Circulation” Category
From the perspective of semantics, the term
“circulation” has many meanings, but its main
meaning is the movement of certain things that are
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jurisprudence [1, 9; 40; 41; 49]. It is known that the
“classical” postulate connected with understanding
of the “civil circulation” term is the statement that
civil circulation is a legal form of the economic
turnover [5, p. 71; 15; 18; 24].
From our point of view, special attention
should be paid to the necessary terminological differentiation between such related categories as the
“civil circulation”, the “property circulation” and
the “private circulation”.
The “property circulation” is a broader notion
than the “civil circulation”. Moreover, civil circulation is a part of property circulation. Such a statement results from the broader approach to understanding the term “property circulation”, which we
consider to be a sphere of property relations of both
private law and public law nature (i.e. the areas of
budget law, tax law, administrative law and etc.)
covering the material goods movement.
The “civil circulation” is distinguished from
the “property circulation” due to the principles that
underlie the functioning of civil relations – permissive rule, equality, autonomy of the will, inviolability of property principle and other private law principles. At the same time, in terms of the juridical
content, civil circulation, unlike property circulation, represents circulation of civil rights to objects,
and not circulation of objects themselves.

For example, the followers of the first conceptual
approach (S. N. Bratus, G. F. Shershenevich and
others) stood up for the opinion that civil circulation
is “a complex of juridical facts” [5, p. 71; 27, p. 110;
37; 38; 39]. The supporters of the second approach
(A. V. Dozortsev, O. A. Krasavchikov and others)
proposed to consider civil circulation as a “complex
of relations” [11, p. 56; 15, p. 17; 34; 35].
On the theoretical platform developed by them,
modern approaches to understanding the designated
phenomenon began to develop. However, these approaches are also not characterized by unity. It is
obvious that the ideas of prerevolutionary and Soviet domestic civilians served as a kind of basis,
that is, “basic knowledge of the relevant objects
acting as the beginning of a scientific system, as a
starting point in their further study” [14, p. 96]. As
a result, some modern scholars adhere to the first
“classical” approach to understanding civil turnover
[10; 17; 20; 23; 29; 30], others belong to the second
one [18; 19; 25; 26; 47; 55; 56], the third group offer their own author’s conceptual view.
E. A. Sukhanov formulates the following definition of the concept under consideration: “Civil
science develops such concepts and categories that
do not find a direct legislative embodiment, but acquire an important theoretical, cognitive and at the
same time practical significance. An example of
this is the concept of civil or property circulation –
the aggregate of transactions of all its participants
and the resulting obligations on their basis, legally
formalizing the economic relations of commodity
exchange” [19, p. 12; 28; 44; 45; 46].
According to the version of K. I. Sklovskii,
civil circulation is circulation of proprietary binding
rights [21, p. 60]; the position of L. A. Chegovadze
is that civil circulation is movement of things,
claims and rights [25, p. 40]; in opinion of
I. V. Evstafyeva, civil circulation is “a process of
the title transfer resulting in the constant or temporary change of the right holders” [12, p. 34].
In our opinion, it could be more efficient to
unite the reviewed branches of the scientific study,
as their delimitation is mostly of the artificial nature. O. A. Krasavchikov took note of the approaches already existing in the civil science literature that
cover the notion “civil circulation” by stating
that scientists in their views “start from practically

Doctrinal Approaches
to Understanding the “Civil Circulation” Term
In our opinion, a serious attention should be
paid to the doctrinal understanding of the “civil circulation” term that is traditionally applied in the
civil science doctrine, law enforcement practice and
civil legislation itself. Despite a number of current
hypotheses related to its understanding, as well as
systematic attempts to conceptualize the approaches
to the interpretation of civil circulation, some aspects concerning the contextual scope of this category continue to be highly debatable and require
further theoretical research. However, in the absence of a legislative definition, the range of scholars’ positions regarding the definition and content
of the category under consideration is very diverse.
The domestic doctrine of the pre-revolutionary
and Soviet period developed two principal conceptual approaches to understanding of the above term.
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one and the same supposition, and in particular, –
from the circulation capability of things and objects’ participation in the circulation” [15, p. 5].
Some of the studies on this issue were performed by Yu. V. Vinichenko [7, p. 196]. From her
point of view, all opinions on civil circulation can
be divided into two groups: the first group considers this phenomenon as a kind of aggregate, the
second group views it as a process of transferring
(movement). With this, the first group comprises
several sub-groups with scholars treating civil circulation as a complex of (1) deals; (2) deeds of settlement; (3) all the juridical facts; (4) public relations; (5) civil law relations (5.1 – binding ones; 5.2
– all the property ones); (6) legal facts and relations; (7) norms; (8) cases when the owner changes.
The second group of scientists is also divided into
the following sub-groups who treat civil circulation
as a transfer of (1) civil rights; (2) objects of civil
rights; (3) both the rights and objects of civil rights.
At the same time, the scientist argues that the reference of modern civilians to this or that approach, in
the strict sense of the word, is very difficult.

circulation should be understood as a process of the
alienation or transfer of objects of rights from one
person to another by the way of the universal legal
succession (inheritance, reorganization of a legal
entity) or in some other way.
In other words, understanding of civil circulation as a complex of activities in the form of transactions and other juridical facts is faulty and inaccurate because the “civil circulation” term should,
first of all, define the very process of transferring
objects of civil right from one person to another.
The analysis of Clauses 2 and 3 of Article 129
of the RF Civil Code, which classify the civil rights
objects as those having circulation capacity, having
restricted circulation capacity, and those withdrawn
from circulation, allows us to understand the legal
sense of the “civil circulation” notion. Of course, it
is doubtless that the state of civil rights objects’
belonging to definite persons characterizes statics
of the civil law relations. Also, there is no doubt
that the process of their transfer as a result of particular juridical acts that lead to the accrual, change
or termination of civil rights defines dynamics of
the civil law relations.
The discussed classification of civil right objects is reasonably criticized in literature. In terms
of formal logic, such classification, which separates
the objects withdrawn from circulation, should have
two classification groups but not three. In other
words, the objects withdrawn from circulation
should be opposed to the objects that are not withdrawn from circulation, which, in their turn, can be
classified as those with restricted circulation and
having free circulation. Thus, dichotomy as a way
of logical division of a class into subclasses (which
means that the notion is fully divided into two mutually exclusive notions) requires the development
of a two-member (meaning the division of civil
right objects into those having a circulation capacity and those not) and at the same time a two-level
structure. In this structure, the first level is represented by objects having/ not having a circulation
capacity, and the second level is the level of those
having the circulation capacity with restrictions or
without them.
Thus, we propose to understand the term “civil
circulation” as a dynamic system of the results of
actions, including transactions that are the basis for
the accrual, change and termination of civil rights
that mediate the transfer of civil rights from one
person to another.

Normative Meaning
of the “Civil Circulation” Term
The “civil circulation” term and its derivatives
are widely used both in the RF Civil Code (see for
example Articles 2, 5, 6, 15, 129, 209, 260, 309,
311, 312 and others) and other federal laws1.
Paragraph 1 of Article 129 of the Civil Code of
the Russian Federation needs additional reasoning,
as the normative definition of civil circulation can
be derived from the interpretation of this Article:
objects of civil rights may be freely alienated or
may pass from one person to another by way of the
universal legal succession (by inheritance or as a
result of the reorganization of a legal entity), or in
another way, if they have not been withdrawn from
circulation or restricted in circulation. Thus, civil
1

See, for example: About the Prohibition of the Production and
Circulation of Ethylated Automotive Fuel in the Russian Federation: RF Federal Law of March 22, 2003, No. 34-FZ. Collection of Legislative Acts of the Russian Federation. 2003.
No. 12. Art. 1058; About the Circulation of Agricultural Lands:
RF Federal Law of July 24, 2002 No. 101-FZ (as amended on
July 3, 2016). Collection of Legislative Acts of the Russian
Federation. 2002. No. 30. Art. 3018; About the State Regulation of the Production and Circulation of Ethyl Alcohol, Alcohol and Alcohol Containing Products and Limitation of the
Consumption (Drinking) of Alcohol Products: RF Federal Law
of November 22, 1995 No. 171-FZ (as amended on July 3,
2016). Collection of Legislative Acts of the Russian Federation.
1995. No. 48. Art. 4553, and others.
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rights” and the “object of civil circulation”, which
have their own legal regime, are closely related,
but not the same. Certainly, objects of civil rights,
predetermined by their natural properties, exist
independently of legal reality, but in the absence
of a legal regime they lose their functional purpose, since they cannot satisfy the needs of civil
law subjects.
For example, real estate in the form of a construction, of course, is an object of civil law, but if
it was built arbitrarily, i.e. without the licensing
procedures provided for by the legislation, an unauthorized construction cannot be an object of civil
circulation (the right to exercise the thing is only
authorized by its owner).
One has to agree with Yu. V. Vinichenko who
noted that one of the pressing issues of the modern
jurisprudence is the study of the “macro-juridical
conceptual and categorical framework, which indisputably includes the "civil circulation" category”
[8, p. 46].
In his work, V. A. Belov rather convincingly
proves the substantial and functional difference between the notions “object of civil relationship” and
“object of civil circulation”: the first notion defines
the content of these relations; and the second defines the basis for their dynamics” [3, p. 74].
An important thesis from the practical
andtheoretical point of view is about the following
regularity: natural properties of an object of a civil
legal relationship directly affect the level of the
object’s circulation capacity. In fact, properties of
civil right objects have a significant impact on civil circulation in general. For example, objects
whose nature does not require special legal protection (for example food, household equipment, cars
and others), are not limited anyhow in civil circulation: they can be freely alienated in result of
transactions and other acts which are defined in
Article 8 of the RF Civil Code as the grounds for
the accrual, change or termination of civil rights.
On the contrary, objects of civil rights whose nature raises doubts about the efficiency of the dispositional autonomous arrangement of their circulation, based on the initiative of civil law subjects
(for example, subsoil resources, areas of the forest
and water funds, roads, explosives, weapons)

Objects of Civil Circulation
According to Article 128 of the RF Civil Code,
“to the objects of civil rights shall be referred
things, among them money and securities, and also
other kinds of property, such as rights of property;
works and services; information; results of intellectual activities, including the exclusive right to these
(intellectual property); non-material values.”
The mentioned norm covers the objects of civil
rights but not the civil law relations, and this seems
reasonable, because building the full structure of
legal relations in a law is not practicable.
There is no doubt that it is of fundamental importance for any participant of civil circulation to
know not only whether a given substrate is an object of civil rights or legal relations, but also whether it is an object of civil circulation. The answer to
the last question gives such a notion as “civil-law
regime”. For example, the Supreme Arbitration
Court of the Russian Federation in its ruling indicated the following: the court, denying the claim,
reasonably admitted that the disputed land plot has
not been formed and has not passed the state cadastral registration, therefore it is not a real estate
in the civil law sense and therefore may not be
subject to such right as the right of permanent
(perpetual) use1.
As seen from the analysis of this law enforcement act, the land plot that has not passed
through the state cadastral registration is not the
object of the civil right. It should be noted that in
this case the land plot as such exists in the objective reality and is able to fulfill its function, however it cannot be entered into the legal framework,
i. e. it cannot be recognized as an object of civil
circulation.
In the legal literature, attention is paid to the
fact that it is the legal regime, and not the physical
properties of objects, that distinguish between objects of civil circulation. In our opinion, the physical properties of objects still have considerable influence on the civil legal relationship itself. At the
same time, such concepts as the “object of civil
1

Ruling of the RF Supreme Arbitration Court of July 22,
2008 No. 8571/08 in case No. A55-12282/2007. Access from
the reference legal system “ConsultantPlus” (accessed
01.05.2017).
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require a special control from the public authorities
by imposing restrictions on their circulation.
It is important to note that objects of civil
rights withdrawn from circulation can only belong
to public legal entities [13, p. 2, 18; 31; 32; 33].
Consequently, the transfer of such objects can be
carried out on the basis of legal facts of public law
(for example, it is a question of succession between
states, delineation of federal property and property
of RF subjects, etc.). Distinguishing between the
private (civil) and public circulation, we should add
that the movement of objects withdrawn from circulation cannot be considered as an element of civil
circulation.

ties, for which the law recognizes the special legal
property of legal personality, which gives a legal
opportunity to enter into legal relations and create
indirect communications [36, 48; 52; 53; 54].
In this case, one has to agree with the conclusion of V. A. Belov as follows: “civil circulation is a
social phenomenon, manifested in a change in the
state of belonging – when objects of civil rights
(legal relations) are obtained by one person and
alienated from another person” [3, p. 73]. The essence of the rationale for such a view is the following: the substantial content of the term “civil circulation” (within a broad approach) is not reduced to
a simple sum of lawful transactions, but includes
cases of the dynamics of a civil legal relationship
mediated not only by transaction settlement but also
by other legal facts.

Subjects of Civil Circulation
Projecting the results of the semantic analysis
of the concept “circulation” on public relations in
general and civil legal relations in particular makes
it possible to clarify more precisely the content of
the term “civil circulation”. The specific feature of
civil circulation is its determinateness by the norms
of civil law, and this feature has a significant influence on the internal elements of civil circulation,
consideration of which, in our opinion, can provide
for the best understanding of the legal nature of civil circulation.
At the present stage of the development of legal
thought, the prevailing position has been that the
substantive elements of the legal relationship are its
object, subjects, and also content, which is a set of
mutually corresponding rights and obligations of the
latter. The named classical doctrine of the structure
of the legal relationship was held by such academic
lawyers as M. M. Agarkov, V. P. Babaev, D. N. Bakhrakh, O. S. Ioffe, M. D. Shargorodskii, S. S. Alekseev, N. I. Matuzov, A. V. Melekhin, V. N. Khropaniuk and a number of other researchers.
The most important element of the legal relation structure is its subjects, because no single relation is possible without them. As A. V. Venediktov
was right to note, “...legal relations are always subject-oriented. The subject of law can only be a person or a human collective – an individual or a collective economic entity, but not property, not any
goal and not any name or concept” [6, p. 295].
As it is known, subjects of civil law are individuals, legal persons, as well as public legal enti-

Content of Civil Circulation
Within the framework of this research, there
arises an obvious and intractable question: what is
the content of civil circulation and is it possible to
give an exhaustive list of the actions included in it?
In this respect, it is rather debatable whether the
gift, the assignment of exclusive rights, the granting
of licenses for the use of certain intellectual property results and other controversial activities constitute a subject of civil circulation.
There is also no clarity in the qualification of
unilateral managerial transactions as components of
civil circulation (for example, refusal of ownership,
drafting of a will, renunciation of inheritance, acceptance of inheritance, etc.). In other words, we
have raised a very complex theoretical problem of
the logical boundary of the “civil circulation” concept. It appears that this problem can be solved
through the prism of the dogmatic approach.
According to the dogmatic approach, based on
the provisions of domestic civil law, the logical
boundary of the concept “civil circulation” should
be recognized as the facts of free alienation of civil
right objects or their transfer from one person to
another in the order of universal succession (inheritance, reorganization of a legal entity) or other
way. From the conceptual and terminological perspective, alienation is the act of will with the content of exercising the right, and with the result
of changing the right holder [4; 50, 51]. Thus, civil
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circulation can be seen as “a complex of cases when
the civil right holders change” [3, p. 75; 42; 43].
However, this conclusion should be critically
analyzed with the account for the content of Clause
3 of Art. 209, Clause 1 of Art. 260, Clause 1 of Art.
336 of the RF Civil Code. For example, according
to Clause 3 of Art. 209 of the RF Civil Code, the
possession, the use and the disposal of the land and
other natural resources so far as their circulation is
admitted by the law (Art. 129) shall be freely effected by their owner, unless this inflicts damage to
the natural environment or violates the rights and
the legal interests of other persons. It appears that
in this context, the term “civil circulation” refers
not only to the disposal but also to the possession
and the use of land and other natural resources,
which casts doubt on the thesis we derived earlier
on the content of the concept “civil circulation”.
Equally questionable and ambiguous approach
to understanding the notion of civil circulation is
also found in Clause 1 of Art. 260 of the Civil
Code, according to which a person who owns a
land plot has the right to sell it, give it as a gift, give
it as a pledge or rent it out and dispose of it in another way (Art. 209) insofar as the corresponding
lands are not excluded from circulation on the basis
of the law or are not limited in circulation. Commenting on this rule of law, we adhere to the following relationship of the terms “disposition” and
“alienation”: the first term is wider than the second
one, and actually includes the second in its content.
Consequently, in the context of this article, probably, the legislator uses the term “disposition” in its
broadest sense, not as a known right from the triad
of the proprietor's powers.

2.

3.

4.

5.

6.

Conclusions
7.

The reasoning presented above allows us to arrive at the following conclusion. In terms of the
dogmatic approach, the term “civil circulation” can
be used, mainly, in two senses – narrow and broad
ones. In the narrow sense, civil circulation should
be understood as a complex of cases when the civil
rights holders change, and in the broad sense this
term includes other volitional acts of administrative
nature.

8.
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Introduction: this article offers a comparative analysis of copyright registration systems in
the Russian Federation and abroad. Copyrighted items do not have to be registered in order to be
used or otherwise conveyed; however, there are various copyright registration systems which
make it possible to solve certain practical problems such as providing evidence that the copyright
exists and that certain copyrighted items can be used, including for commercial purposes. The article considers various registration methods, their functional capabilities and the deficiencies of
the current legal mechanism. Purpose: to identify legal models of copyright registration which
could be used as a prototype for a Russian national registration system for works of science, literature and arts and which would make it possible to optimize the process of their commercialization. Methods: dialectical, formal, functional and other general research methods, as well as specific scientific methods used by legal scholars: comparative law research and technical research.
Results: we have identified and described the existing Russian and foreign copyright registration
systems, studied their organizational and functional content and specific regulatory features.
Based on the comparative analysis offered herein, the capabilities of these systems were identified
and proposals have been made to create an information copyright database in Russia, which
would be capable, among other things, of facilitating the conveyance of copyright in modern conditions. Conclusions: the analysis of several existing copyright registration systems in Russia and
abroad has revealed that such systems are uncoordinated and have different public and legal
functions; in their current state, none of these systems solves the problem of accessibility and improvement of copyright conveyance. At the same time, certain legal models can be used as elements of the new Russian infrastructure of intellectual rights registration.
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Введение: статья посвящена сравнительному анализу систем регистрации авторских прав в Российской Федерации и зарубежных странах. Регистрация объектов авторских прав не является условием для их использования и осуществления, однако существуют различные системы учета таких прав, использование которых позволяет решить ряд практических проблем, в том числе связанных с доказательством наличия
прав и возможностью использования в том числе коммерческого, соответствующих
объектов. В статье рассматриваются различные виды учета, их функциональные возможности и недостатки правового механизма. Цель: выявить правовые модели учета
авторских прав, которые могли бы использоваться в качестве прообраза общероссийской системы учета произведений науки, литературы и искусства, позволяющей оптимизировать процесс их коммерциализации. Методы: диалектический, формальнологический, функциональный и другие общенаучные методы исследования, а также специально-юридические методы: сравнительно-правовой и формально-юридический.
Результаты: выявлены и охарактеризованы существующие российские и зарубежные
системы учета объектов авторских прав, рассмотрен порядок их организации, особенности регулирования и функционал. На основе сравнительного анализа выявлены возможности этих систем и вносятся предложения о создании в России информационной
базы авторских прав, способной также обеспечить оборот авторских прав в современных условиях. Выводы: анализ ряда существующих систем регистрации объектов авторских прав в России и за рубежом показал, что такие системы разрознены, имеют
различный, в том числе и публично-правовой, функционал; в существующем виде ни одна
из них не позволяет обеспечить задачу доступности и повышения оборотоспособности
авторских прав. В то же время некоторые правовые модели могут быть использованы
как элементы новой российской инфраструктуры учета интеллектуальных прав.
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Secondly, registration of rights improves the
level of protection given to the copyright, because
when information about the subject of the right, the
author and the owner of the right is available and
accessible, the risk of infringement is significantly
reduced – users are informed of the legality of the
use of a certain work, which, in turn, makes it possible to arrive at a balance of interests between the
authors, on the one hand, and the social and economic interests of the society, on the other, which is
often noted in scholarly papers [29, pp. 46–47].
Thirdly, a registration system facilitates the
process of conveyance of copyright and helps to
determine its mode of use, including commercial
use. It is also important to have a system which
would inform third parties of contractual relationships between the owner and the users – lack of
such information often leads to “chaos in copyright” [25, p. 60]

Introduction
Amidst the ever more complex and accelerating turnover, the matters of government registration
are becoming more and more important; Russian
civil law has developed its own block of legal
norms, which require government registration of
subjects and objects of civil rights, transactions and
other legal facts and events [12, p. 23].
Intangible objects of civil rights subject to
government registration are predominantly represented by objects of patent law and other means of
differentiation of products, work and services.
Compliance with any kind of formalities, including registration, is not required for copyright to
occur, to be exercised, enjoyed or to be given protection. This provision is prescribed in Clause 4 of
Article 1259 of the Civil Code of the Russian Federation and conforms with the Berne Convention
for the Protection of Literary and Artistic Works,
whereby according to Clause 2 of Artiсle 5 the enjoyment and the exercise of these rights shall not be
subject to any formality [10, pp. 31–32]; such enjoyment and such exercise shall be independent of
the existence of protection in the country of origin
of the work1.
The absence of the requirement to register
copyright for the purpose of giving it legal protection does not reduce the importance of the problems
related to the creation and implementation of rights
registration and documentation systems, which is
something that both Russian and foreign scholars
comment on frequently [20, p. 346; 26, pp. 4, 27].
The matters of registration are especially relevant
where it concerns the need to protect copyright to
works created and/or distributed in digital form.
Most importantly, registration of rights helps to
make copyright-related information accessible. In
practice, authorship and other proprietary rights in
relation to a certain work often need to be proven
(disproved); in other situations, simple information
about the owner of copyright is required [10,
pp. 132–137]. Recently, there have been many disputes with regard to the creation of identical copyrighted objects, objects with a “low creative level”,
by different authors independently from each other
[15; 23, pp. 57–80; 24, pp. 29–30].

Copyright Registration Systems
Historically, Russia had a system of copyright
registration which was related to the procedures of
government censorship prescribed by the Statute on
Censorship2. Copyright registration took the form
of the censors’ permission to release books from
the printers. Non-compliance with censorship rules
led to loss of copyright [2]. The Statute on Censorship also prescribed a procedure for the registration
of works of art by artists3.
Accordingly, the first elements of registration
were related to government monitoring of the content of works and receipt of a document which confirmed the existence of an exclusive right.
Outside Russia, registration took different
forms depending on the system used for the protection of authors’ rights. Within the continental
European system (known as the “droit d’auteur”
system), author’s rights are usually protected automatically, without the need to register them, the
author is vested with several moral rights (personal non-property rights), while a portion of property
rights is also closely related to the author. In the
Anglo-American system (the so-called “copyright
system”), author’s rights were established as a result of government registration, while the personal

1

Berne Convention for the Protection of Literary and Artistic
Works of September 9, 1886. The Russian Federation acceded
to the Convention under the Russian Federal Government Decree of November 3, 1994. No. 1224. International Treaty
Bulletin. 2003. No. 9.

2

Statute on Censorship of April 22, 1828 (as amended in
1857). (repealed). Available at: https://lenizdat.ru/articles/1124
285/ (accessed 11.04.2017).
3
Ibid.
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rights of the author were outside this system and the
property rights could be freely traded in [4]. In the
USA, up until 1976, in order to protect author’s
rights, it had been required to place a “copyright
reserved” symbol on the protected work and register the work with the Copyright Office and to deposit the work in the Library of Congress. From
1976 to 1989, while bringing the laws in line with
the Berne Convention, the USA abandoned such
formalities [27, p. 10; 28].
The 1886 Berne Convention for the Protection
of Literary and Artistic Works (the Berne Convention) enshrined the rule to protect copyright regardless of any formalities, including without registration [10, p. 132].
At the same time, several countries, including
those that are signatories to the Berne Convention,
have their own copyright registration systems for
all or certain types of copyrighted items, which are
not regulatory in nature, but are used to prove that
copyright exists, mainly for the purposes of court
proceedings.
Compliance with certain formalities is also
prescribed by the Universal Copyright Convention
revised in Paris on July 24, 19711. According to
Clause1 of Article III of the Convention, any Contracting State which, under its domestic law, requires as a condition of copyright, compliance with
formalities, such as depositing, registration, notice,
notarial certificates, payment of fees, manufacture
or publication in that Contracting State, shall regard
these requirements as satisfied with respect to all
works protected in accordance with this Convention
and first published outside its territory and the author of which is not one of its nationals, if from the
time of the first publication all the copies of the
work published with the authority of the author or
other copyright proprietor bear the symbol © ac-

companied by the name of the copyright proprietor
and the year of first publication placed in such
manner and location as to give reasonable notice of
claim of copyright.
Types of Copyright Registration
in the Russian Federation
Optional (voluntary) government registration
of computer software and databases is one of the
forms of government registration of copyrighted
items provided for by Clause 4 of Article 1259 of
the Civil Code of the Russian Federation.
The order of such registration is regulated by
the Russian Federation Government decrees2, orders of the Ministry of Economic Development of
Russia and other regulations.

2

On state registration of the disposition of an exclusive right
to an invention, a utility model, an industrial design, a trademark, a service mark, registered integrated circuit topographies, computer programs, databases under agreements without the transfer of the exclusive right to the indicated results
of intellectual activity without an agreement: Russian Federation Government Decree of December 24, 2015. No. 1416.
Corpus of Legislation of the Russian Federation. 2016. No. 1
(Part II). Art. 230; On approval of Administrative regulations
for the provision of state registration services for computer
programs or databases by the Federal Service for Intellectual
Property and issuance of certificates of state registration of
computer programs or databases and their copies: Order of
the Ministry of Economic Development of Russia of April 5,
2016. No. 210. Available at: http://www.pravo.gov.ru (accessed 11.04.2017); On approval of the Rules for drawing up
applications for the state registration of computer programs
or databases, Rules for drawing up documents which serve as
a basis for legally significant actions for the state registration
of computer programs or databases or forms thereof, Order of
the state registration of computer programs and databases,
List of information about a registered computer program or
database published in the official bulletin of the Federal Service for Intellectual Property, List of information specified in
the certificate of state registration of computer programs or
databases, forms of the certificate of state registration of
computer programs, form of the certificate of state registration of a database: Order of the Ministry of Economic Development of Russia of April 5, 2016. No. 211. Available at:
http://www.pravo.gov.ru (accessed 11.04.2017); On approval
of the Administrative regulation for the provision of state
registration services for computer programs or databases by
the Federal Service for Intellectual Property and issuance of
certificates of state registration of computer programs or databases and their copies: Order of the Ministry of Economic
Development of Russia of June 10, 2016. No. 371. Available
at: http://www.pravo.gov.ru (accessed 11.04.2017).

1

On the Accession of the Russian Federation to the Berne
Convention for the Protection of Literary and Artistic Works as
in force in 1971, the Universal Copyright Convention as in
force in 1971 and Protocols 1 and 2, the Convention for the
Protection of Producers of Audio Recordings Against Unauthorized Copying of Their Audio Recordings: Russian Federation Government Decree of November 3, 1994. No. 1224.
International Treaty Bulletin. 2014. No. 1.
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In accordance with Clause 3 of Article 1334 of
the Civil Code of the Russian Federation, a database may be registered as an object of related
rights.
Registration is effected by the Federal Service
for Intellectual Property (Rospatent) on the basis of
an application which must contain the following:
 an application for government registration of
a computer program or database indicating the
proprietor and the author (in addition to the
application for state registration of a database,
which is registered as an object of related rights), if
the author has not refused to be mentioned as such,
the place of residence (for natural persons) or the
location (legal entities) of each of them (hereinafter
the application);
 the deposited materials which identify the
computer program or the database, including an
abstract.
The novel feature of such registration is the
opportunity to deposit the full source code of a
computer program with Rospatent.
The registration of a computer program or database and the receipt of a certificate of registration
serve as proof that the indicated object existed on
the date of the application in relation to the person
who filed the application for registration. In case of
state registration of these objects, the transfer, provision or encumbrance of exclusive rights is also
subject to registration.
The certificate issued by the authorized government body is not a certificate of title, but rather
one of the forms of evidence used to prove who the
right belongs to.
Another form of registration of copyrighted
objects performed by a government body is registration of audio-visual works. Such registration is
conducted in compliance with Article 5 of Federal
Law “On Government Support for Cinematography in the Russian Federation”1, which prescribes that the State Register of films and distribution certificates for these films be maintained in
order to regulate the distribution and exhibition of
films in the territory of the Russian Federation, to
protect copyright owners and to determine the audience age rating.

The purpose of registration of films and videos
is to register the appearance of audiovisual works
produced by Russian producers, joint ventures or
by foreign producers with specific characteristics in
the territory of the Russian Federation (name, country, studio, year of release, genre, authors). The information about these works is stated in the distribution certificate and is entered in the database of
the State Register of films and videos.
The database which contains information about
all films that are legally circulated in the territory of
the Russian Federation is open to all interested parties and may be used by authorized government
bodies charged with the prevention of illegal use of
such objects.
The indicated form of registration is also closely connected with the determination of age-related
restrictions (age rating) depending on the content of
the product and serves to protect consumers of audiovisual products.
This type of registration is prescribed by the
Treaty on the International Registration of Audiovisual Works (Film Register Treaty) adopted on
April 20, 1989 and entered into force on February
27, 1991 (the Russian Federation is not party to
the Treaty) in compliance with the Stockholm
Convention, which establishes the World Intellectual Property Organization (WIPO), and the Berne
Convention. However, at present, the WIPO film
register is not being maintained due to the fact that
at the 1993 Assembly meeting of the Film Register Treaty Union it was decided that until any further decision by the Assembly of the Film Register
Treaty Union, the application of the Treaty be
suspended2.
The order of issuing distribution permits for
audiovisual works and maintaining the State Film
Register is prescribed by the decree of the Government of the Russian Federation3.
The register is maintained by the Ministry of
Culture of the Russian Federation in electronic
form. The register contains information about the

2

At the General Assemblies in 2000, the Assembly of the Film
Register Treaty Union decided that it would not be reconvened
unless there was a specific request to convene the Assembly.
Available at: http://www.wipo.int/export/sites/www/treaties/ru/
documents/other_treaties/frt-parties.pdf (accessed 11.04.2017).
3
On approval of the Rules of issuance and denial of film distribution certificates and the Rules for maintaining the State
Film Register: Decree of the Government of the Russian Federation of February 27, 2016. No. 143. Collection of Legislative Acts of the Russian Federation. 2016. No. 10. Art. 1415.

1

Federal Law No. 126-FZ “On Government Support for Cinematography in the Russian Federation” of August 22, 1996 (as
amended on 01.12.2014) (with amendments and additions, in
force since 01.01.2016). Collection of Legislative Acts of the
Russian Federation. 1995. No. 35. Art. 4136.
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films which obtained distribution certificates (including the numbers of the distribution certificates),
the periods of validity of the distribution certificates
and other information contained in the distribution
certificates, as well as information about the revocation of such certificates.
The information contained in the register is
open and accessible to all interested parties.
Registration of audiovisual works is mandatory
and is performed in the interest of the public and
does not affect the occurrence of copyright1.
Registration of works which fall within the definition of “documents” is performed in compliance
with Federal Law No. 77-FZ “On Obligatory Deposit Copy” of December 29, 19942, whereby in
compliance with paragraph 3 of Article 1 a document is understood as a tangible medium in which
information in the form of a text, audio recordings,
images and/or combinations thereof are recorded
and which has particular attributes which make it
possible to identify it and which is intended for
transfer in time and in space for the purpose of public use and storage.
Thusly, the Information Telegraph Agency of
Russia (ITAR-TASS) is charged with the registration of printed works (bibliographical and statistical), preparation of certificates of state registration,
maintenance of state bibliographical and statistical
records of printed publications, acquisition of printed publications for the National Depository of National Printed Publications, ensuring their safekeeping and use upon receipt of obligatory federal
deposit copies of printed publications.
The science and technical center Informregistr
is charged with the following: state registration of
the obligatory federal copy of electronic publications, maintenance of bibliographical and statistical
records for electronic publications, acquisition of
electronic publications for the electronic depository, ensuring the safety and use of obligatory federal
copies of electronic publications.

The Russian State Library for the Blind is
charged with the acquisition, registration, maintenance of bibliographical records, safe-keeping and
use of obligatory deposit copies of publications for
the blind and visually impaired.
The following are charged with the registration, maintenance of state bibliographic records,
safe-keeping and use of obligatory copies and issuance of information publications:
 the scientific and technical information
body of the federal government executive body for
scientific, scientific and technical and innovative
activities determined by the Government of the
Russian Federation3, – for unpublished documents;
 the Scientific Information Institute for Social Sciences of the Russian Academy of Sciences
and the National Institute for Scientific and Technical Information of the Russian Academy of Sciences – for deposited manuscripts;
 the Russian State Library, the Central Scientific Medical Library of Sechenov Moscow Medical Academy – for dissertations.
 The State Film Fund of the Russian Federation, the Russian State Archive of Film and Photographic Documents, the Russian State Archive of
Phonodocuments and the All-Russian State Television and Radio Broadcasting Company are charged
with the acquisition, maintenance of state records,
safe-keeping and use of mandatory copies of audiovisual products depending on their type.
The Intersectoral Scientific and Research Institute “Integral” is charged with the acquisition, registration, maintenance of bibliographical records,
safe-keeping and use of mandatory federal copies
of computer programs and databases.
This type of registration and record-keeping
are performed in the interest of the public and
serve to create national information resources, safe
3

On the scientific and technical information body of the federal government executive body for scientific, scientific and
technical and innovative activities: Decree of the Government
of the Russian Federation of March 31, 2009. No. 279. Collection of Legislative Acts of the Russian Federation. 2009.
No. 14. Art. 1663. The federal state scientific institution Center
for Information Technologies and Systems of the Federal Government Executive Bodies is a scientific and technical information body of the federal government executive body for
scientific, scientific and technical and innovative activities,
where the producers of documents must deliver obligatory
copies of unpublished documents.

1

Decision of the Supreme Court of the Russian Federation of
October 19, 2000, No. GКPI2000-1084. Access from legal
reference system “KonsultantPlus” (accessed 11.04.2017).
2
Federal Law No. 77-FZ “On Obligatory Deposit Copy” of
December 29, 1994 (as amended on 03.07 2016). Collection of
Legislative Acts of the Russian Federation. 1995. No. 1. Art. 1.
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keeping of copies of documents, including protected works, and provide the public with the necessary publicly accessible information. Such types
of registration/record keeping systems do not affect the occurrence or exercise of copyright or related rights, however, the information contained
therein may have certain evidentiary value that can
be used to confirm authorship or other types of
proprietorship. Such types of registrations cannot
serve as conclusive evidence of the occurrence of
exclusive rights to works because neither the creative nature of the work [24, p. 28], nor the fact that
the right belongs to the applicant, nor the possible
existence of the submitted object in public domain, etc. are verified.
Registration (depositing) of copyrighted objects by public organizations, which manage copyright collectively, the Russian State Library, Internet services etc. Such registration is optional and is
performed by non-government organizations.
For example, the Russian State Library accepts
non-published results of intellectual activity into
deposit and issues certificates of deposit to the authors. Depositing involves acceptance, recordkeeping, registration and storage of the results of
intellectual activity in electronic form and provides
consumers with access to them (depositing without
provision of access is also possible)1.
Depositing involves the entry of information
about the authors of the results of intellectual activity, about the object, its type, name, date of creation and registration number. Having signed a deposit application, the author, on a gratis basis, provides the library with a non-exclusive right to publish a digital copy of the deposited work in the fund
of deposited works with the possibility of subsequent publication in the electronic library of the
Russian State Library for the purpose of providing
the readers with open access to the work2.
Internet services are multivariate. As a deposit
mechanism, they, as a rule, use their own systems
to record the time and the information about the
work on the website. The essence of the services is

to obtain “time stamps” upon the registration of
intellectual property, which may be considered as
proof of existence of a protected object at the moment of registration. Those (for example, the service called copytrust.ru3), as a rule, coordinate with
verification centers which are accredited by the
Ministry of Communications and Mass Media of
the Russian Federation and act in compliance with
Federal Law No. 63-FZ “On Electronic Signature”
of April 6, 20114.
Certain Internet platforms provide additional
public and professional expert review services (for
example the service called a-priority.ru of the NonCommercial Partnership for the support in the protection of intellectual rights Intell-Zaschita)5.
In the majority of cases, such registration systems record the following: the work itself, the date
of its creation and the information about the author.
At present, the most sought-after registration is offered by the Russian Authors Society (RAO) [12,
pp. 26–27]. The following can be deposited in the
RAO with the issuance of the relevant certificate:
manuscripts containing short stories, novellas, novels, poems, text books, study manuals, plays, articles etc.; manuscripts containing screenplays for
documentaries, full-length feature films, commercials, clips etc.; manuscripts containing literary
translations; author’s descriptions of games, quizzes, lotteries; architectural projects; descriptions
and scripts of festivals and contests; works of visual
arts including sketches of trademarks, emblems etc.
The RAO does not deposit names separately
from works, nor does it deposit slogans, logos,
“catch phrases”, trademarks or computer programs6.
The RAO does not verify whether the object
being registered is protected by copyright or not.
When signing the application, the author guarantees that he or she “is the sole proprietor of
the intellectual property rights to this work and
that the rights of other persons were not violated

3

Available at: www.copytrust.ru/ (accessed 11.04.2017).
Federal law No. 63-FZ “On Electronic Signature” of April 6,
2011 (as amended on 23.06.2016). Collection of Legislative
Acts of the Russian Federation. 2011. No. 15. Art. 2036.
5
Available at: https://www.a-priority.ru/Priority/3obshestvo/%
D0%903%D0%92007.html (accessed 11.04.2017).
6
Available at: http://rao.ru/for-rightholders/deponirovanie-neobnarodovannyh-proizvedenij/ (accessed 11.04.2017).
4

1

On the order of depositing the results of intellectual activities
in the Federal State Budgetary Institution. Russian State Library. Available at: http://www.rsl.ru/datadocs/doc_7542ti.
pdf#4 (accessed 11.04.2017).
2
Official website of the Russian State Library. Available at:
http://www.rsl.ru/ru/s4/s47542 (accessed 11.04.2017).
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Right-Holders5. The ROIP register also indicates (if
available) the information about the producer of the
audio recording, authors of the music and text, year
of publication and the name of the album.

during the creation of the indicated work". In the
application, the author also states that “the legal
significance of the fact of depositing of the result of
intellectual activity and the conditions of the depositing were explained to him/her, including the fact
that the indicated depositing does not affect the occurrence, exercise or protection of the results of
intellectual activity (copyright), but may be used by
the author as evidence of the fact that a nonpublished result of intellectual activity existed at
the moment of its depositing with the RAO”1.
The registers of the RAO include both registers
of works and registers of proprietors. A search can
be conducted both by the name and type of object
and by the information about the proprietor. For
example, the search word “Cinderella” brings up
more than 100 works indicating their proprietors.
By type, these works include songs, plays, films,
advertisement, clothes for dolls and many other
things2.
The nature of registration of works in the RAO
is functional and technical: it facilitates the search
for and identification of works and their authors.
Such registration solely confirms the existence of a
specific registered object and does not have any
constitutive effect. The applicant’s authorship or
precedence in the creation of an object is not confirmed by such registration.
Another organization for the collective management of rights that maintains a register of intellectual property is COPIRUS – the Russian Authors
Association for the collective management of authors’, publishers’ and other proprietors’ rights to
reproduce, copy and otherwise use works3, which
accepts almost any kind of written works into deposit, with the exception of names (separately from
works), slogans, catch phrases, separate words and
word combinations.
Registers of performances and audio recordings are also maintained by the Russian Organization for Intellectual Property (ROIP)4; a register of
works, audio recordings and individual audiovisual
works is also maintained by the Russian Union of

Registration of Copyrighted Objects Abroad
The USA were one of the last signatory states
to the Berne Convention to abolish the requirement
for mandatory registration of copyright in their national law. However, copyright registration is still
an essential condition for effective legal protection
in this country, which is frequently noted by many
specialists in this field [1].
Paragraph 410, Title 17 of the United States
Code (U.S.C.) enshrines the presumption of copyright: the registration of copyright to a work puts
the rights holder in a privileged position compared
to all other persons. A potential defendant (violator)
will not be able to challenge the existence of the
plaintiff’s copyright until he has challenged the certificate of authorship [1]. The procedure for the registration of copyright in the USA is comparatively
simple and is not very expensive. In order to file an
application for copyright registration, the author
needs to:
1) file the appropriate registration application,
the form for which is available from the website in
electronic form;
2) make a category-specific deposit of copies
of the work; depending on the type of the copyrightable subject matter, a different type and number of copies may be required;
3) pay the USCO filing fee (from US$35);
The following categories of copyrightable subject matter can be registered:
 Literary works, including computer programs;
 Musical works, including any accompanying
words;
 Dramatic works, including any accompanying music;
 Pantomimes and choreographic works;
 Pictorial, graphic, and sculptural works;
 Motion pictures and other audiovisual works;
 Sound recordings;
 Architectural work [22].
Registration with the US Copyright Office of
the Library of Congress (USCO) is not mandatory.

1

Available at: http://rao.ru/for-rightholders/deponirovanie-neobnarodovannyh-proizvedenij/ (accessed 22.04.2017)
2
Available at: http://rao.ru/for-rightholders/information/reestry/
reestr-proizvedenij-rossijskih-pravoobladatelej/?work=%D0%
B7%D0%BE%D0%BB%D1%83%D1%88%D0%BA%D0%B
0&author (accessed 11.04.2017).
3
Available at: http://www.copyrus.org/ (accessed 11.04.2017).
4
Available at: http://rosvois.ru/reestr/ (accessed 11.04.2017).

5

Available at: http://reestr.rp-union.ru/fonograms/ (accessed
11.04.2017).
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Nevertheless, the fact of registration is a mandatory
requirement for those seeking protection against
infringement in federal courts. Also, if the author
registers the copyright either before publication of
the work or within three months after first
publication of the work, then the author can seek
additional remedies in the infringement lawsuit (an
award of “statutory” damages instead of actual
damages in a lumpsum in compliance with the
law)1 [17; 28].
Laws of many other countries make provisions
for optional registration of copyright, including
registration by government authorities. As a rule,
patent offices provide optional registration for
computer programs and databases.
In France, the law for the protection of
copyright to literary and artistic property of March
11, 1957 No. 57-298 prescribes registration in a
special register maintained by the National
Industrial Property Institute (patent authority of
France). In compliance with article L.111-5, the
rights recognized in the French Code as those
belonging to the authors, including those pursuant
to international conventions, are recognized in
relation to foreigners as well, on reciprocate terms.
German law provides for optional registration
of names if the author publishes a work
anonymously or under a pen-name, and of works in
the Register of Authors, which is maintained by the
federal government executive body for intellectual
property [5] (Article 66 of the German Copyright
and Related Rights Law2). In compliance with
Article 139 of the Law, the register of pen-names
and anonymous authors is open to the public.
In the UK, an important role in the protection
of copyright is played by the Intellectual Property
Office, which is in the jurisdiction of the Department for Business, Innovation and Skills3. Neither

the Office, nor any other public or government authorities register copyright, which is directly stated
on the Office’s official website4. The search for
rights holders and their works for the purpose of
using them is performed by using the system of organizations for the collective management of rights,
which are indicated on the website of the Intellectual Property Office in relation to different types of
copyright (for example, in relation to musicians –
http://www. mpaonline.org.uk/, composers and authors of lyrics – http://www.prsformusic.com/
Pages/default.aspx, poets and writers – http://www.
alcs.co.uk/Home5).
Laws of the named countries do not restrict
foreign rights holders and other interested parties in
their right to register their works and to receive information about registered copyright and related
rights or about the rights holders.
In India, optional registration of copyright is
performed by the Copyright Office, which reports
to the Union Government of India and is regulated
by Chapter X of the Copyright Act of June 4, 1957
No. 146. The Copyright Council is a quasi-judicial
body which reviews certain copyright-related cases,
including complaints against the decisions of the
Copyright Registrar. The importance of registration
in India, like in many other countries, lies in the
fact that it creates an evidentiary base for any legal
disputes related to authorship. Indian laws impose
special requirements to the registration of copyright
to certain types of works [6].
Provisions for optional registration of works by
government authorities are made under Article 19
of the Brazilian Law on Copyright and Neighboring
Rights No. 9610 of February 19, 19987. Computer
programs can be registered by the National Industrial
Property Institute (INPI), which is part of the Ministry of Development, Industry and Foreign Trade [7].
As noted by V. I. Eremenko, “one of the specific
features of Brazilian law in this field is the fact
that all contracts on the transfer of technologies for

1

Copyright registration in the USA. Available at:
https://www.copyright.gov/circs/circ01.pdf#page=7 (accessed
10.04.2017).
2
Act on Copyright and Related Rights (Copyright Act). Full
citation: Copyright Act of September 9, 1965 (Federal Law
Gazette, Part I, p. 1273), as last amended by Article 8 of the
Act of October 1, 2013 (Federal Law Gazette, Part I, p. 3714).
Available at: https://www.gesetze-im-internet.de/englisch_
urhg/englisch_urhg.html#p0009 (accessed10.04.2017).
3
Briefing paper on the protection of intellectual property in the
UK. Innovations in Russia. Available at: innovation.gov.ru/
sites/default/files/documents/2014/28481/4079.doc. (accessed
11.04.2017).

4

Available at: https://www.gov.uk/guidance/copyright-notices
(accessed 10.04.2017).
5
Available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/554033/Copyright_Notice_
Printed_Music.pdf (accessed10.04.2017).
6
Available at: http://www.wipo.int/wipolex/en/details.jsp?id=
2396 (accessed10.04.2017).
7
Available at: http://www.wipo.int/wipolex/en/text.jps?file_id
=203167 (accessed10.04.2017).
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computer programs (transferencia de tecnologia de
programa de computador) must be registered with
the INPI for them to be valid and binding in relation to third parties, regardless of whether or not
these computer programs were previously registered by the INPI” [7].
In the People’s Republic of China, in accordance with the Copyright Law of the People’s Republic of China of February 26, 20101, copyright
protection starts from the moment when the work is
created, while registration serves to confirm the
time when protection started for the purpose of legal remedies [11]. The Copyright Law of the PRC
as amended on February 26, 2010, prescribes obligatory formal registration in situations where a
copyright is pledged with the copyright administration department under the State Council (Article 26)2. In Vietnam, the Intellectual Property Law
of November 29, 2005 No. 50/2005/QH113 makes
provisions for optional registration of copyright
and related rights subject matter by the Copyright
Office of Vietnam, which is part of the Ministry of
Culture and Information. Such registration serves
as unconditional proof of copyright and related
rights ownership [8]. The law does not prohibit
foreign rights holders from registering in and accessing the database.
Copyright is registered by government authorities in several countries of the former Soviet Union,
including certain member states of the Eurasian
Economic Union.
For example, in compliance with Clause 1 of
Article 9 of the Copyright and Related Rights Law
of the Republic of Kazakhstan of June 10, 1996
No. 6-I4, the author in order to prove personal nonproperty rights to the unpublished work, and the
rights holder in order to prove possession of exclusive property rights to the work, at any time within
the period of copyright protection or within the pe-

riod of validity of relevant agreements, shall have
the right to register them in state register of rights
to objects protected by copyright.
Registration is accomplished by an authorized
body in accordance with the procedure specified in
Article 9-1 of the named Law, which prescribes a
list of documents and other materials for the registration of various objects of copyright, including
audiovisual works, architectural works, urban development works, design works, garden and park
design works, works of painting, sculpture,
graphics, fine and applied art and many others.
State registration of rights to works protected by
copyright is confirmed by a certificate of state registration of rights to objects protected by copyright
and by entry of information in the state register of
rights to objects protected by copyright. The registration is accomplished by the Ministry of Justice
of the Republic of Kazakhstan5, but this does not
affect the occurrence or protection of exclusive
rights to works.
Similar provisions for optional registration are
made by Article 11 of the Ukrainian Law On Copyright and Related Rights No. 3793-XII6. The indicated registration whereby a relevant certificate is
issued is performed by the central government executive body for intellectual property – the State
Intellectual Property Service of Ukraine, which is
coordinated by the Cabinet of Ministers through the
Ministry of Economic Development and Trade [9].
The fact that such type of registration and verification documents exists is important to understand the
specific nature of the regulation of legal relationships in the Crimea.
Systems for the registration of works based on
the principle of voluntariness have been set up in 48
countries (including EU members states) – members of the WIPO.
Registration of Works in Search Engines
in Relation to “Orphan Works”

1

Available at: http://www.wipo.int/wipolex/en/details.jsp?id=
6062 (accessed10.04.2017).
2
Available at: http://www.wipo.int/edocs/lexdocs/laws/en/cn/
cn031en.pdf (accessed22.04.2017).
3
Available at: http://www.wipo.int/wipolex/en/profile.jsp?
code=VN (accessed10.04.2017).
4
Available at: http://online.zakon.kz/Document/?doc_id=100
5798#pos=0;0&sdoc_params=text%3D%25D1%2580%25D0
%25B5%25D0%25B3%25D0%25B8%25D1%2581%25D1%2
582%25D1%2580%25D0%25B0%25D1%2586%26mode%3D
indoc%26topic_id%3D1005798%26spos%3D1%26tSynonym
%3D1%26tShort%3D1%26tSuffix%3D1&sdoc_pos=0 (accessed10.04.2017).

The absence of a single system for registration
of works in a number of EU countries, especially
in relation to the so-called “orphan works”, is considered to be a regulatory deficiency, which poses

5

Available at: http://www.adilet.gov.kz/ru/node/81789 (accessed10.04.2017).
6
Available at: http://www.wipo.int/wipolex/en/details.jsp?id=
14930 (accessed10.04.2017).
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serious obstacles for their use. The German library
consider most works available in the library to be
“orphan works”1. Thusly, distinguishing between
“orphan works” and works which have transitioned
into public domain is problematic [22 p. 59]. Identification of “orphan works” is complicated due to
the fact that the requirement to register work contradicts the nature of copyright and international
obligations.
The EU Directive No. 2012/28/EU of October
25, 2015 On Certain Permitted Uses of Orphan
Works (works whose author or rights holder has not
been identified) was adopted as an attempt to rectify this situation and was brought into force on October 28, 20122.
According to Article 2 of the Directive, a work
or a phonogram shall be considered an orphan work
if none of the rights holders in that work or phonogram is identified or, even if one or more of them
are identified, but none is located despite a diligent
search for the rights holders having been carried out
and recorded in accordance with Article 3 of the
Directive, which imposes the corresponding obligations on the government [13, pp. 73–74].
At present, the EU is financing the implementation of ARROW (Accessible Registries of Rights
Information and Orphan Works) – an accessible
system for the registration of rights to orphan
works, including national libraries, publishers and
collective management, which would make it possible to identify rights holders, their rights to works,
and to determine whether or not a work is an orphan work (a work whose exclusive rights holder
cannot be identified, but the work is significant for
science, culture and for the society on the whole) or
an unpublished work3.

not discourage the creation of copyright registration
systems, which would facilitate proving that copyright subject matter, authorship or the fact of rights
ownership exist.
The systems for optional state registration that
exist in some countries make it possible to implement the information function of registration, but
do not make any provisions for the implementation
of the commercialization function or facilitate legal
access to copyright subject matter (including the
objects which the author intends to distribute in
accordance with the principle of free access).
In most countries (the USA being an exception), the fact that an object was registered gives
certain privileges to the author (rights holder) when
protecting his interests.
From the economic perspective, registration
makes it possible to reduce transactional costs during disposal of property or execution of licensing
agreements (rights are acquired more willingly
when they are easy to dispose of); the risk of infringement on exclusive rights is reduced, the management of copyright within the framework of major corporate transactions is simplified; the state
provides an additional guarantee of the fact that
copyright is valid; and, finally, tracking copyright
on the basis of a register becomes possible [18].
The existing national copyright registration
systems are functionally not connected to each other. There are no transnational copyright registration
systems. At the same time, the need to create a single information database of copyright subject matter has been widely discussed. Francis Gurry, Director General of the World Intellectual Property
Organization notes that “We need a global infrastructure that permits simple, global licensing, one
that makes the task of licensing cultural works legally on the Internet as easy as it is to obtain such
works there illegally” [23].
The Russian Federation currently does not
have a government copyright registration system or
a single information database that would contain
information about authors, their works or periods of
copyright protection.
The current system for optional registration of
computer programs and databases can be used as
proof that the copyright subject matter exists and,
to a certain extent, to establish authorship and
ownership. However, these information resources

Results of the Study
The modern system is based on the principle of
copyright protection regardless of any formalities;
the existence of such rights cannot be made dependent on registration. Nevertheless, international
agreements, including the Berne Convention, do
1

Orphan Works Yael Lifshitz-Goldberg, Hebrew University
Jerusalem. Available at: http://www.wipo.int/edocs/mdocs/sme/
en/wipo_smes_ge_10/wipo_smes_ge_10_ref_topic11_1.pdf (accessed22.04.2017).
2
Available at: Official Journal of the European Union N L 299.
27.10.2012. P. 5. (http://eur-lex.europa.eu/) (accessed 12.09.2014).
3
Available at: www.wipo.int/export/sites/www/copyright/en/
registration/pdf/registration_summary_responses.pdf (accessed
12.09.2014.).
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cannot be employed to commercialize and use these
objects.
Other existing government registration systems, which were created to solve public and legal
problems, are not synchronized with each other and
cannot be used to facilitate copyright conveyance.
A certain role is played by private copyright
registration systems, including those that render
Internet services. Their relationships with the authors (owners) are regulated under service contracts. However, the regulatory significance of the
information recorded in such registration systems
has not been legally defined, and the law does not
attribute any special consequences to the availability or lack of such forms of registration.
The need to create a single information register
which would contain information about authors and
their works has been a constant topic of discussion
among scholars and government authorities [3].
Elaboration of the regulatory basis for such
registration systems and determination of their
functions is possible, provided that international
experience is taken into account.
As a potential model of a public register of digital forms of the results of creative activity, it was
suggested that in their application the rights holder
would state the mode of protection and the means
of communication to potential users and would file
a public or restricted (for objects which must not be
published or which are subject to a high level of
protection) deposit copy.
It was also proposed to develop a technological
procedure for contract execution based on the experience of “shrink-wrap licenses”, and to determine
that negotiations can be conducted online, contracts
can be concluded by taking implicative actions
(“clicks”), and by expanding the practice of adhesion contracts and developing a system for electronic payments [14].
Once the need to create a registration system is
recognized, it will be necessary to clearly define its
structure and functions.
These systems may potentially contain a massive amount of information, which would require
colossal energy, technical and financial resources to
create and maintain such a system as a government
service. In view of this fact, the idea to create a single government copyright registry cannot be supported.

A system based on several private registration
systems (maintained by non-government organizations), which would function in compliance with
the common policy determined by the regulator,
seems more feasible. The functions of the state
must be limited to licensing of the relevant services,
imposition of requirements to such services and to
regulation of matters related to the civil law and
remedial consequences of such registration.
It is especially important that there be an official
requirement to make the information contained in
the systems for registration of information publicly
available and that these systems should be technically compatible with each other in order to establish
inter-system coordination to minimize potential duplication of objects and to make it possible to conduct transactions between different systems.
Without a doubt, registration should be optional. Any privileges for registered rights should be
discussed considering the risk that the introduction
of formalities may negatively affect the protection
of copyright and the rights of those rights holders
who are natural persons as they do not have sufficient knowledge or resources to file applications or
to pay the accompanying fees [16].
It is also necessary to define the status of resources used to distribute free content, especially
that distributed on open license principles [19; 21].
The information resources must allow for the
disposal of copyright and for the conclusion and
execution of contracts to transfer or use the relevant
objects.
Conclusions
The analysis of several existing copyright registration systems in Russia and abroad has revealed
that such systems are uncoordinated and have different public and legal functions; furthermore, none
of these systems solves the problem of accessibility
and improvement of copyright conveyance. At the
same time, certain legal models can be used as elements of the new Russian infrastructure of intellectual rights registration.
As evidenced by historical and international
regulatory experience and practice, Russia needs to
create a system for optional copyright registration.
Such a system must be built upon private resources,
which would observe the same common requirements prescribed by the state.
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Introduction: the paper considers the issues of court redress to a consumer of a utility
resource due to the establishment of an unreasonable price (tariff) or unjust standard consumption rate by a regulatory legal act. Purpose: to develop a proposal to improve the procedural legislation and its application by general jurisdiction courts and arbitration courts in
the appropriate category of cases. Methods: the methodological framework of the research is
based on the dialectical method of scientific cognition. The author uses both general scientific
methods (analysis and synthesis, induction and deduction) and specific scientific methods
(formal-legal and comparative law ones). Results: the paper analyzes the practice of application of civil and procedural law by the courts when considering cases involving damages for
the overpayment to a utility resource consumer due to unreasonable prices (tariffs) or unjust
standard consumption rate being established by a regulatory legal act. It defines the main
contradictions and flaws, including those caused by the imperfection of the current legislation. Conclusions: in a situation when public authorities set an illegal tariff or standard consumption rate for a utility resource, it is possible to protect the consumer’s rights by filing a
claim against the supplier for recovery of unjust enrichment as well as by making a claim
against the public entity for the damages to be paid from its treasury. To provide the complete
constitutional right to judicial protection, there should be made some amendments to the provisions of clause 1 of Part 4 of Article 392 of the Civil Procedure Code of the Russian Federation, clause 1, Part 3 of Article 311 of the Commercial Procedure Code of the Russian
Federation, clause 1, Part 1 of Article 350 of the Code of Administrative Procedure of the
Russian Federation for reviewing judicial acts in the cases when regulatory legal acts are
recognized as invalid from the date other than the date of their publication. It is also necessary to specify the grounds for recognition of a regulatory legal act as invalid from a particular date in the Code of Administrative Procedure of the Russian Federation.
Keywords: tariff; standard consumption rate; stay of proceedings; judicial review under new circumstances;
challenge to a regulatory legal act; loss; unjust enrichment; Resolution of the Plenum of the Supreme Court
of the Russian Federation
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Введение: в работе исследуется вопрос о компенсации переплаты потребителю
коммунального ресурса ввиду установления нормативным правовым актом необоснованной цены (тарифа) или норматива потребления в судебном порядке. Цель: сформулировать предложения о совершенствовании процессуального законодательства и практики
его применения судами общей юрисдикции и арбитражными судами при рассмотрении
соответствующей категории дел. Методы: методология исследования основывается на
диалектическом методе научного познания. Автором используются общенаучные (анализ и синтез, индукция и дедукция, системный) и частнонаучные методы исследования
(формально-юридический, сравнительно-правовой). Результаты: проанализирована
практика применения гражданского и процессуального законодательства при рассмотрении судами дел о компенсации переплаты потребителю коммунального ресурса ввиду
установления нормативным правовым актом необоснованной цены (тарифа) или норматива потребления в судебном порядке. Определены ее основные противоречия и недостатки, в том числе вызванные несовершенством действующего законодательства.
Выводы: в ситуации, когда государственным органом был установлен незаконный тариф
или норматив потребления коммунального ресурса, возможна защита права потребителя,
как путем предъявления иска о взыскании неосновательного обогащения к ресурсоснабжающей организации, так и посредством иска к публичному образованию о возмещении
убытков за счет его казны. Для обеспечения полноты конституционного права на судебную защиту следует изменить положения п. 1 ч. 4 ст. 392 ГПК РФ, п. 1 ч. 3 ст. 311 АПК
РФ, п. 1 ч. 1 ст. 350 КАС РФ для пересмотра судебных актов в случаях признания нормативных правовых актов недействующими с момента, отличного от даты их издания.
Также необходимо конкретизировать в КАС РФ основания для признания нормативного
правового акта недействующим с той или иной даты.
Ключевые слова: тариф; норматив потребления; приостановление производства по делу;
пересмотр судебного акта по новым обстоятельствам; оспаривание нормативных правовых актов;
убытки; неосновательное обогащение; постановление Пленума Верховного суда РФ
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the regulatory legal act to be partially or fully invalid due to the insufficient regulation of the administrative and other public legal relations, which
may result in the infringement of rights, freedoms
and legal interests of an indefinite number of people, the court has the right to oblige the state power body, local self-government body, some other
body, empowered organization or official having
approved the questioned regulatory act to adopt a
new regulatory legal act, substituting the regulatory legal act recognized to be invalid partially or
in full3.
As we see, the instructions of the specified
norm do not literally provide the possibility to reverse the substituting regulatory legal act. More
than that, this possibility would contradict the legal
norms of substantive law.
For example, Article 4 of the RF Civil Code 4
states that civil legislation acts do not have a reverse power and are applied to the relations occurred after they become effective. The law is applied to the relations occurred before its enforcement only in the cases when it is directly provided
for by the law. As for the relations occurred before
the civil legislation act being effective, it is applied to the rights and duties occurred after its enforcement.
In accordance with Part 1, 4 Article 6 of the RF
Housing Code5 housing legislation acts do not have
a reverse power and are applied to the housing relations occurred after they become effective. An act
of housing legislation can be applied to the housing
rights and duties occurred before this act coming
into force, provided the specified rights and duties
occur due to the contract signed prior to this act’s
entry into force and provided this act directly states
that it is applied to the relations arisen from the
previously signed contacts6.

Introduction
On December 27, 2016, the Plenum of the RF
Supreme Court approved the Resolution No. 63
«On considering the disputes in payment for using
energy resources in courts provided the regulatory
act that established the price is proved to be invalid»1 (hereinafter, the Resolution No. 63), which
provides an official solution to a number of recently
unresolved problems in the areas of tariff formation
and setting the standard consumption rate for utility
resources. The resolution both summarizes previously articulated court practices and contains the
fundamentally new provisions aimed at changing
the law enforcement. At the same time, we believe
that some provisions of this document are rather
controversial, while a number of questions which
should be given an official interpretation are did not
find the appropriate explanation.
Release of a Substituting
Regulatory Legal Act
Clause 2 of the Resolution No. 63 states that if
the court finds a regulatory legal act on setting the
regulated price applicable in calculations between
an indefinite number of people and the resource
providers for the resource to be invalid, the corresponding body must approve a regulatory legal act
substituting the regulatory legal act proved to be
invalid by the court within the prescribed time to
regulate these relations properly, and within its
competences protected by the law and other regulatory acts, and due to the decision approved by the
court (Part 2 Article 178, Part 6 Article 180, Part 4
Article 216 of the Code of Administrative Procedure of the Russian Federation2).
Along with that, provisions of Clause 4 of the
Resolution No. 63 state that the disputes in payment
for the resource for the corresponding regulation
period, including the time preceding the time of the
court decision coming into legal force, the court
being the one which finds the regulatory legal act
invalid, should typically be considered on the basis
of the regulative price set by the substituting regulatory legal act.
Indeed, Part 4 Article 216 of the RF Administrative Procedure Code states that if the court finds

3

The stated is an innovation of the existing legislation since
previously effective Article 253 of the RF Code of Civil Procedure, as well as Article 195 of the RF Administrative Procedure Code do not contain the same rules.
4
Collection of Legislative Acts of the Russian Federation.
1994. No. 32. Art. 3301.
5
Ibid. 2005. No. 1 (part 1). Art. 14.
6
Also see: Clause 5 of the RF Supreme Court Plenum Resolution of July 2, 2009, No. 14 “On Certain Issues Arising in Judicial Practice in the Application of the Housing Code of the
Russian Federation” (Bulletin of the RF Supreme Court. No. 9.
2009); Appellate Decision of the RF Supreme Court of 15 December, 2016 in the case No. 44-АPG16-48. Available at:
http://www.vsrf.ru (accessed 09.01.2017).

1

Russian Gazette. 2016. 30 Dec.
Collection of Legislative Acts of the Russian Federation.
2015. No. 10. Art. 1391.
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Clause 31 of the Rules of State Regulation
(Revision, Application) of Prices (Tariffs) in the
Electrical Energy Industry bans the provisions in
price (tariff) setting acts to be retroactive (approved by the Resolution of the RF Government
of December 29, 2011, No. 11781), Clause 37 of
the Price (Tariff) Regulation Rules in heat supply
(approved by the Resolution of the RF Government of October 22, 2012, No. 10752), Clause 33
of the Price (Tariff) Regulation Rules in water
supply and water disposal (approved by the Resolution of the RF Government of May 13, 2013,
No. 4063)4.
In connection with the above, we stress the importance of explanations given by the RF Constitutional Court about the fact that the relations in one
or another sphere of life cannot be transformed in
violation of the the general (main) principle of the
temporal scope of law which can be found in Article 4 of the RF Civil Code and whose purpose is to
provide the legal certainty and stability of the legal
regulation in Russia, being law-governed state (Part
1 Article 1 of the RF Constitution), and which
means that the law is applied to the relations, rights
and duties occurred after they become effective,
and it is up to the lawmaker to apply new norms to
the facts and legal consequences arisen from them
which occurred before the corresponding provisions
are introduced, that is to make the law retroactive
or, vice versa, to allow for the possibility to apply
the invalid norms (ultraactivity). At the same time,
the legal regulation performed by the lawmaker,
due to the constitutional principles of the lawgoverned state, supremacy of the statute law and
legal equality, must meet the requirements of certainty, clarity and consistency, while the mechanism of its action must be understood by the subjects of the corresponding legal relations from the
content of a particular regulatory provision or the
system of the clearly connected regulatory provisions since the constitutional equality can be provided on the condition of the uniform interpretation

and understanding of the legal norm by all legal
practitioners5.
Thus, essentially adoption of a substituting
regulatory legal act on setting the price (tariff) or
standard consumption rate for a utility resource
cannot solve the problem of determining the price
of the consumed resource in the period prior to this
act introduction, especially when the price of the
resource is to increase: a consumer cannot be put
into a situation when he finds out about the price
for the consumed resources post factum.
Determining the Price of the Supplied
Utility Resource in Case the Regulatory
Legal Act is Proved to be Invalid
and There is No Substituting Act
With regard to the articulated conclusion for
the described situation, it is necessary to be guided
by the explanations given in Clause 5 of the Resolution No. 63 stating that the amount of debts due
to be paid is determined by the court with regard
to the conclusions contained in the court decisions
which find the regulatory legal act to be invalid
(for example, about the economic inconsistency of
the amount of the appropriate gross profit or the
values of the planned resource delivery amounts
for the resources of the regulated organization)
and with regard to the evidences in the case (Article
67 of the RF Civil Procedure Code6, Article 71 of
the RF Administrative Procedure Code7). For instance, when considering a case, the court can consider consultations from the experts, materials of
the tariff case which help to determine the regulated
price, to regard conclusions from the court rulings
in the cases with establishing the price of the same
resource supplied by the same entity for the same
regulated period, as well as to call for the court evidence in accordance with the procedural law [4].
In connection with the above stated still relevant are the approaches to solving corresponding

5

Resolution of the RF Constitutional Court of 22 April, 2014,
No. 12-P “On Petition Case Regarding the Constitutionality of
Clauses 2 – 6 Article 13 of the Federal Law “On Agricultural
Land Turnover” in connection with the complaint from the citizens V. L. Gerasimenko and L. N. Gerasimenko”. Bulletin of the
RF Constitutional Court. 2014. No. 4. Also see Resolutions of
the Constitutional Court of the Russian Federation of November
27, 2008, No. 11-P (Bulletin of the RF Constitutional Court.
2008. No. 6), of June 27, 2013, No. 15-P (Bulletin of the RF
Constitutional Court. 2013. No. 6), of December 23, 2013,
No. 29-P (Bulletin of the RF Constitutional Court. 2014. No. 2).
6
Collection of Legislative Acts of the Russian Federation.
2002. No. 46. Art. 4532.
7
Ibid. 2002. No. 30. Art. 3012.

1

Collection of Legislative Acts of the Russian Federation.
2012. No. 4. Art. 504.
2
Ibid. 2012. No. 44. Art. 6022.
3
Ibid. 2013. No. 20. Art. 2500.
4
The same conclusion can be drawn in respect of the price
(tariff) setting in gas supply sphere considering the provisions
of Article 3 of Federal Law of 31 March, 1999, No. 69-FZ “On
Gas Supply in the Russian Federation” (Collection of Legislative Acts of the Russian Federation. 1999. No. 14. Art. 1667).
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cases previously specified by the RF Presidium of
the RF Supreme Arbitration Court Plenum in the
Resolutions of 29 October, 2013, No. 6098/131, of
29 September, 2010, No. 6171/102 and of 24 April,
2012, No. 16452/113. For instance, in case of the
disputes between the resource providers and the
consumers when the tariffs are canceled the recommendation is to determine the difference between the tariff found invalid and the price established by the courts with regard to the actual cost of
one unit of the public resource calculated with regard to the evidences supporting the financially justified costs of the resource providers on their production, transfer and consumption4. We think this
approach can be articulated in Clause 5 of the Resolution No. 63.
What is more, here we believe it is important to
note that the court can acknowledge the conclusions
from the court rulings for the cases with the price of
the same resource supplied by the same person for
the same regulated period and having been found
for those situations when there are no objections
against it and there are no corresponding evidences
from the people participating in the case. Otherwise, the court ruling for the case with the stated
persons not being involved can be obligatory for
them despite the provisions of Article 61 of the RF
Civil Procedure Code and Article 69 of the RF
Administrative Procedure Code, and can deprive
them of the possibility to prove their position. Inappropriate application of the described provision can
become the basis for the abusive activities towards
people’s procedural capabilities (for example,
through a pre-planned court process with the passive side in the dispute).

overpriced resource, the consumer of the corresponding resource who consciously pays the price
to the resource provider has the right to recover the
overcharge from the latter, including for the period
before the court finds the regulatory legal act invalid (Clause 1 Article 424, Subclause 3 Article 1103
of the RF Civil Code) or to count this claim towards their duties before the provider (Article 410
of the RF Civil Code).
The issue of canceling the act being invalid at
the moment of decision making by the arbitration
court5 and the issue of canceling the act by the
body having approved it or by the higher-level
authority should be treated the same way [7]. Here
we agree with the opinion of scientists advocating
the strengthening of the procedural capability of
interdependently challenging invalid regulatory
legal acts [1; 5; 7]. It is thought that this very way
to protect rights is an important prerequisite of
their complete recovery within the procedures of
the action proceedings. Moreover, it is rather economical in terms of the further explanation of the
issue on the legitimacy of one or another invalid
regulatory legal act with regard to particular legal
relationships.
Article 12 of the RF Civil Code provides for
the non-application of the act of a state body or
local self-government body by the court if that
contradicts the law as a means of civil rights protection. Here to evaluate the validity of the claim
by the court, there is no need to have the original
court’s decision on holding the regulatory legal act
invalid or non-regulatory legal act disabled
(illegal).
For example, paragraph 6 Clause 11 of the
Resolution of the Plenum of the RF Supreme Court
of 29 November, 2007, No. 48 “On practices of
considering the cases in challenging regulatory legal acts fully or partially by the courts” explains
that a judge refuses to accept the claim in accordance with Clause 1 Part 1 Article 134, or Part 8 Article 251 of the RF Civil Procedure Code when a
claim challenges invalid regulatory legal act or its
part (including the act not being effective, declined
by the body or authority having issued it, terminated

Recovery of the Unjust Enrichment
due to the Overpayment
for the Supplied Resource
In accordance with Clause 6 of the Resolution
No. 63, in case a regulatory legal act is considered
invalid, including from the date different from the
date of its approval, as it is interpreted in Article 13
of the RF Civil Code, it does not give the grounds
to reject the protection of the civil rights infringed
in the validity period for this act. If a regulatory
legal act is found invalid by the court due to the

5

It should be noted that Federal law No. 186-FZ “On the
Amendments to the Commercial Procedure Code of the Russian Federation” of June 28, 2014 (Collection of Legislative
Acts of the Russian Federation. 2014. No. 26. (Part I). Article
3392) excludes the suits on challenging regulatory legal acts
except for the suits on challenging regulatory legal acts of the
federal bodies of executive power if these suits refer to the
competences of the Court in intellectual rights in accordance
with the RF Administrative Procedure Code.

1

Available at: http://kad.arbitr.ru (accessed 09.01.2017)
Available at: http://kad.arbitr.ru (accessed 09.01.2017)
3
Available at: http://kad.arbitr.ru (accessed 09.01.2017)
4
Also see the Decision of the RF Supreme Court of November
24, 2015 in the case No. 307-ES14-8293. Available at: http://
kad.arbitr.ru (accessed 09.01.2017).
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due to the time limits specified in this act, as well
as officially not canceled but actually being invalid
due to the introduction of a later act), since this act
or its part does not give rise to any legal consequences, and therefore cannot entail any legal violations of the rights and freedoms of the applicants
and other people protected by the law. The applicant has the right to challenge the decisions, actions
(inactions) based on such a regulatory legal act in
court in accordance with the procedure specified in
Chapter 25 of the RF Civil Procedure Code, or to
apply to the court in accordance with the action
proceedings to protect the right or to be freed from
the legal duties, thus questioning the nonapplication of this regulatory legal act or its part in
solving this dispute1.
Thus, in accordance with this legal position,
when considering a dispute on particular legal relationships in the court, a party has the right to declare about the non-application by the court of the
regulatory legal act contradicting the act of greater
legal force, including the act not being effective,
canceled by the body or authority having issued it,
having become invalid due to the time limits specified in this act, as well as officially not canceled but
actually invalid due to the introduction of a later
act. At the same time, the court does not apply a
regulatory legal act contradicting the law independently of it being held invalid.
However, there are quite opposite practices, including those at the level of the RF Supreme
Court’s Decisions. For example, in the arbitration
cases No. А50-14180/2013, А50-10442/2014, the
defendants referred to the economic inconsistency
of the tariff on hot water (including the fact that the
arbitration court had already found the tariff on
thermal energy, being an integral part of the hot
water tariff, to be economically inconsistent). However, the courts of three authorities turned this argument down due to the circumstance that the stated tariff had been found valid [5]. Along with that,
by the time of considering the cases in court, the
tariff had been canceled by the body that had approved it, while the “scientific experiment” of its

challenging in the court of general jurisdiction was
not expectedly successful since according to the
provisions of the RF Civil Procedure Code (presently the provisions of the RF Administrative Procedure Code) an invalid act cannot be challenged:
the application for challenging the regulatory legal
act by the court of general jurisdiction was returned2. In fact, the described situation means evasion of performing indirect regulatory compliance
verification by the arbitration court [3; 6]. In this
situation, the defendants are deprived of the rights
to protection in court, which is not acceptable due
to the direct violation of Articles 46 and 47 of the
RF Constitution.
Recovery of Damages due to the Unjust Price
(Tariff) Being Established
In accordance with Article 16 of the RF Civil
Code, the damages incurred by a citizen or a legal
entity due to the illegal actions (inactions) of the
state bodies, local self-government bodies or officials from these bodies, including issuance by a
state body or a local self-government body of an act
which is inconsistent with the law in force or some
other legal act, must be recovered by the Russian
Federation, the appropriate subject of the Russian
Federation or a municipal entity.
In accordance with Article 1069 of the RF Civil Code, the damages incurred by a citizen or a legal
entity due to the illegal actions (inactions) of the
state bodies, local self-government bodies or officials from these bodies, including issuance by a
state body or a local self-government body of an act
which is inconsistent with the law in force or some
other legal act, must be recovered. The damage is
recovered from the treasury of the Russian Federation, treasury of the subject of the Russian Federation or treasury of the municipal entity [6].
Thus, when a state body establishes an illegal
tariff on a utility resource, consumers’ rights can be
protected through suing the public entity represented by its financial body to recover the damages at
the expense of its treasury3.
This method is, unfortunately, not paid attention to by the Plenum of the RF Supreme Court in
the Resolution No. 63. However, its value lies
in the fact that overcharge paid to the public utility

1

Also see, for example: Clause 9 of the Resolution of the Plenum of the RF Supreme Court of June 23, 2015. No. 25 “On
the Application by Courts of Some Provisions of Section I of
the First Part of the Civil Code of the Russian Federation”
(Bulletin of the Supreme Court of the Russian Federation.
2015. No. 8). Decision of the RF Supreme Court of January 28,
2015. No. 49-АPG14-24. Available at: http://www.vsrf.ru (accessed 09.01.2017); court rulings in arbitration suits No. А5024503/2014, А71-4267/2014, А05-429/2014, А31-6199/2013.
Available at: http://kad.arbitr.ru (accessed 09.01.2017).
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Available at: http://kad.arbitr.ru (accessed: 09.01.2017)
See, for example: Decision of the RF Supreme Arbitration
Court of January 17, 2012, No. 9608/11 in the case No. А7613763/2010. Bulletin of the Supreme Arbitration Court of the
RF. 2012. No. 5.
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is not always unjust enrichment. For example, the
situation is rather disputable when an economically
justified tariff was set but the maximum permitted
level was exceeded1. Besides, the resource providers may not always be able to return the overcharged sum due to the financial insolvency.

defendant, including the penalty or interest payment
for the usage of money of other people3.
The explanations on how to solve the case in
the higher authorities in the situation of unreasonable refusal from the first-level court to suspend the
proceedings and to cancel the regulatory legal act in
parallel court proceedings can be found in Clause
13 of the Resolution of the Plenum of the RF Supreme Arbitration Court of 30 July, 2013, No. 58.
The higher court authority offered to cancel the already finished proceedings, but did not provide any
exact recommendations on what procedural decision should be arrived at since just refusal in a
claim is not possible: a resource provider must have
an opportunity to prove the price of the supplied
resource. At the same time, the courts of appeal,
cassation and supervision, as a rule, have procedural capabilities, including the determined time to
consider the case, that are not sufficient to finally
solve the case. Considering the above, the most adequate solution for the courts of cassation and supervision is to send the case to the court of the first
instance due to the violation of the provisions of the
procedural law (Clause 2 Part 1 Article 390, Clause
2 Part 1 Article 391.12 of the RF Civil Procedure
Code, Clause 3 Part 1 Article 287, Clause 2 Part 1
Article 291.14, Clause 2 Part 1 Article 308.11 of
the RF Administrative Procedure Code). As far as
the court of appeal is concerned, with no grounds to
start considering the case in accordance with the
rules set for the court of the first instance4 (Part 6.1
Article 268 of the RF Administrative Procedure
Code), its powers to provide a comprehensive consideration of this case are quite limited, including
those in terms of introducing additional evidences
by the parties and of conducting the expert examination (327.1 of the RF Civil Procedure Code, Article 268 of the RF Administrative Procedure Code).
The solution is seen to be in legalizing the proceedings in accordance with the rules set for the
court of the first instance, including for the courts
of general jurisdiction. The implementation of this
suggestion requires one to introduce the appropriate
changes in the Article 327.1, Part 4 Article 330 of
the RF Civil Procedure Code and Part 4 Article 270
of the RF Administrative Procedure Code.

Court Rulings on Collecting Debts
for the Supplied Utility Resources
and Repeal of the Regulatory Legal Act
on Establishing the Price (Tariff)
or Standard Consumption Rate
Clause 3 of Resolution No. 63 states that if the
court considering a case on claiming the debts in
paying for the supplied resource finds it impossible
to consider it prior to arriving at the decision in the
case considered by court as well on challenging the
regulatory legal act, the court suspends the proceedings on the grounds of Article 215 of the RF Civil
Procedure Code or Clause 1 Part 1 Article 143 of
the RF Administrative Procedure Code. Earlier the
same explanations were given by the Plenum of the
RF Supreme Arbitration Court in Clause 13 of the
Resolution of 30 July, 2013, No. 58 “On some issues occurred in the court practices when considering the cases on challenging regulatory legal acts
by arbitration courts”2.
In fact, the courts do not always follow the
specified explanations, and are likely to regard the
significant time losses in solving the disputes on
recovery of the utility recourse debts, as well as the
need to suspend dozens or even thousands of court
cases in particular situations with the ground to
claim the recovery of the money from the utility
resource consumer being the challenged tariff or
standard consumption rate [2].
However, an unreasonable refusal to suspend
the court proceedings on recovering the debts for
the supplied utility resource until an administrative
case on challenging the tariff or standard consumption rate for this utility resource is solved can result
in unreasonable financial burden being put on the
1

The specified method to protect the rights is seen to be mentioned in Clause 7 of Resolution No. 63. It states that when the
regulated price is lower than the economically justified one
despite the law requirements, and the regulatory act which
establishes it is found to be invalid by the court, the supplier
being involved in its establishment has no right to claim extra
charge in the corresponding part from the resource consumers.
The property losses of the supplier are covered in the next periods of regulation, as well as through other ways to protect the
infringed right (Article 12 of the RF Civil Code).
2
Economics and life (Accountant application). 2013. 6 September.

3

See, for example: arbitration cases No. А50-16687/2012.
No. А50-12299/2016. Available at: http://kad.arbitr.ru (accessed 09.01.2017).
4
For instance, the reason can be that the body setting the tariff
or the standard consumption rate is not involved into the proceedings.
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However, this only partially solves the problem
of unreasonable rejection to suspend the proceedings in the analyzed situations, since if the court
decision on declaring the regulatory legal act on
setting the tariff or standard consumption rate for
the utility resource invalid becomes effective later
than hearing of the case on collecting the cost of
this resource is completed, then the mentioned procedural capabilities cannot be applied.
Here two ways are possible. The first one is to
reconsider the effective court ruling with regard to
the new circumstances. For example, according to
Clause 1 Part 4 Article 392 of the RF Code of Civil
Procedure and Clause 1 Part 3 Article 311 of the
RF Administrative Procedure Code, the cancellation of the resolution of a state body or a body of
local self-government being the ground to approve
the court ruling is one such circumstance. This,
however, brings up a question on defining the term
«cancellation» since a resolution of a state body or
a body of local self-government can be canceled by
the court of general jurisdiction (both from the
moment it becomes effective and at a later date),
superior agency (authority), as well as the subject
having issued the act itself. Besides, previously arbitration courts were given the same powers. Resolution of the Plenum of the RF Supreme Court
No. 31 of 11 December, 2012 “On applying the
provisions of the Civil Procedure Code of the Russian Federation when considering applications, petitions to reconsider the newly found or new circumstances of effective court resolutions”1 contains
no official definition of this term. At the same time,
it is given in Clause 7 of the Resolution of the Plenum of the RF Supreme Arbitration Court No. 52
of 30 June, 2011, “On applying the provisions of
the Arbitration Procedure Code of the Russian
Federation in reconsidering court rulings with regard to new or newly found circumstances”, where
the court’s declaring a regulatory legal act invalid
or canceling this act in accordance with the appropriate procedure by the superior body or authority
as being inconsistent with the law cannot be regarded at as a circumstance mentioned in Clause 1
Part 3 Article 311 of the RF Arbitration Procedure
Code, except for the cases when this regulatory
legal act is found to be invalid from the moment it
was approved.
Literal recognition of this legal position
means the impossibility to apply the mechanism of
rights protection provided in Clause 1 Part 3 Arti-

cle 311 of the RF Arbitration Procedure Code by
the persons concerned in case the regulatory legal
act is canceled by the arbitration court (officially
having no powers entitled by Part 5 Article 195 of
the RF Arbitration Procedure Code to declare the
act invalid from the moment it was approved). It
also makes no sense in court rulings which found
the regulatory acts being the grounds to collect the
debts for the utility resources to be inconsistent
with the law (including the acts being invalid at
the moment of adoption of the court decision due
to expiration of the tariff validity and to canceling
the resolutions by later resolutions of the regulating body).
According to the Decision of the RF Constitutional Court No. 182-О of 12 July, 2006, from the
provisions of Clause 1 Part 1 Article 150 of the RF
Arbitration Procedure Code in their connection
with the provisions of Article 192 and Part 5 Article
195 of the RF Arbitration Procedure Code it follows that the court cannot stop proceedings in challenging a regulatory legal act, if the decision from a
state power body, local self-government body or
official declares this act to be invalid, or in case the
expiry date for this act is over after sending the corresponding application to the court, if the court proceedings found infringement of the applicant’s
rights and freedoms guaranteed by the RF Constitution, laws and other regulatory legal acts2.
Furthermore, in defining the constitutional content of the right to judicial protection, the RF Constitutional Court concludes that since within the
judicial protection of the rights and freedoms it is
possible to challenge decisions and actions (inactions) of any state bodies, including judicial bodies,
in court, then the absence of the possibility to reconsider a wrong court ruling does not conform
with the universal rule of effective restorations of
rights through justice, meeting the requirements of
justice, depreciates and limits this right 3.
For example, under the arbitration case
No. А50-16687/20124, the housing cooperative
TSZh “Norilskaya, 15” applied to arbitration courts
of different instances five times to request for the
suspension of the proceedings in collecting the
debts for thermal energy till the case on challenging
2

The same view was previously expressed towards the provisions of Articles 134, 220, 253 of the RF Code of Civil Procedure: see the Decisions of the Constitutional Court of the Russian Federation of May 12, 2005, No. 244-O (Bulletin of the
RF Constitutional Court. 2005. No. 6).
3
See, for example: Resolution of the RF Constitutional Court
No. 7-P of 19 March, 2010. Bulletin of the Constitutional
Court. 2010. No. 3.
4
Available at: http://kad.arbitr.ru (accessed 09.01.2017)
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the tariffs on it (case No. А50-9813/20131) was
heard, but all the requests were rejected. At the
same time, the proceedings for the case No. А509813/2013 lasted for about two and a half years.
Finally, the regulatory legal acts on setting the
tariffs on thermal energy (not being valid at the
moment of proceedings due to their cancellation
by the later act of a regulating body) were found to
be inconsistent with the federal legislation, and the
tariffs were declared to be financially unjustified.
However, this circumstance did not help reconsider the effective decision for the case No. А5016687/2012.
Along with that, according to the position of
the Presidium of the RF Supreme Arbitration Court
stated in the Resolution No. 6171/10 of 29 September, 2010, the lack of uniformity among the courts
about the moment from which the regulatory act is
declared to be invalid results in the inequality
among the subjects challenging the regulatory act in
the extent of the infringed right restitution. Declaration of a regulatory act to be invalid from the moment the court decision becomes effective must not
obstruct the payer being obliged to pay in accordance with the illegal regulatory act to restore the
right infringed by this act, as well as must not provide the payee with the opportunity to receive payments on the basis of this regulatory act for the period prior to the moment when the arbitration
court’s decision on declaring the regulatory act invalid becomes effective.
Here the provisions of the Resolution of the
Presidium of the RF Supreme Arbitration Court
No. 12939/09 of 19 January, 2010 should be taken
into account, according to which the regulatory act
having become invalid by the time of proceedings
can be declared to be contradicting the law. That is,
in all such cases the regulatory act infringes the
rights existing before the court declared this act
contradicting the law. Within these circumstances,
it would be senseless to challenge the regulatory
act, unless the infringed right was restored or protected. In cases provided for by law, the prices (tariffs, fees, rates, etc.) are applied that are established
or regulated by the empowered state bodies (Clause
1 Article 424 of the RF Civil Code). This standard
provides a lender with the right to demand the contract execution at the established price, provided the
corresponding legal act on its establishment is not
declared to be contradicting the law by the court.

Some other interpretation of this rule would mean
that a lender would have the right to get the illegally set price2.
A complaint from TSZh “Norilskaya, 15” filed
to the RF Constitutional Court on the infringement
of the constitutional rights and freedoms in Part 5
Article 195 and Clause 1 Part 3 Article 311 of the
RF Arbitration Procedure Code did not help in
solving the stated problem. The court rejected to
consider the complaint and noted that presently the
issues of challenging regulatory legal acts are regulated by the provisions of the RF Administrative
Procedure Code3.
Indeed, according to Clause 1 Part 4 Article
215 of the RF Administrative Procedure Code, the
resolution part of the court decision in an administrative case on challenging a regulatory legal act
should satisfy the administrative suit fully or partially and recognize the challenged regulatory legal
act to be invalid fully or partially from the date of
the court decision becoming effective or from any
other date determined by court or should reject in
satisfying the administrative suit with giving the
full name of the challenged regulatory legal act, its
number, approval date and the name of the body or
authority that issued or approved it. The same
standard was previously included in Part 2 Article
253 of the RF Code of Civil Procedure. However,
both previously and presently the law does not
specify any criteria to determine the date for declaring the regulatory legal act invalid, which results in
the lack of legal clarity.
Presumably, the Plenum of the RF Supreme
Court, recognizing the obvious gap, gives the following explanations in Clause 28 of the Resolution
No. 48 of 29 November, 2007: “A regulatory legal
act or its part can be declared to be invalid from the
moment it starts contradicting the regulatory legal
act with higher legal force. If the challenged act
was approved prior to the regulatory legal act with
higher legal force, it or its part can be declared to
be invalid from the moment when the stated regulatory legal act with higher legal force becomes
effective. The challenged act which was approved
later than the regulatory legal act with higher legal
force and which does not conform with that act or
its part can be declared invalid in full or partially
by the court from the date of the challenged act

2

Ibid.
Access from the legal reference system “ConsultantPlus”
(accessed 09.01. 2017).
3
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becoming effective. If the regulatory legal act was
applied prior to the court decision, and it helped to
implement the rights of the citizens and organizations, the court can declare it invalid in full or partially from the date when the decision becomes effective. Circumstances which help the court to conclude about the need to declare the act to be invalid
in full or partially from some or other date must be
given in the motivational part of the decision”1.
At the same time, in the context of the situation
in question, the regulatory legal act which established the unjustified tariff or standard consumption
rate for the utility resource is unlikely to be declared invalid from the date of the decision’s entry
into force, although this act was the basis to exercise the rights of citizens and organizations. Otherwise, the unjust enrichment received by the resource provider when applying the unreasonable
tariff or standard consumption rate is legalized.
More than that, this regulatory act may be the
ground to collect the punitive penalties from the
consumers for the late payment for the utility resource based on the unjust tariff or standard consumption rate.
For example, while the housing cooperative
TSZh “Komsomolskii prospekt, 94” was challenging the standard electric energy consumption rate
established by the Order of the Ministry of Construction and Public Utilities of Perm Krai, the
resource provider managed to file a claim to an
arbitration court and to collect the debt and penalty from this TSZh. Along with that, the arbitration
court declined twice to satisfy the defendant’s petitions on suspending the proceedings till the court
ruling on challenging the standard electric energy
consumption rate becomes effective. Since the
regulatory act was found to be invalid from the
moment of the court decision coming into effect,
the case cannot be reconsidered due to the new
circumstances.
We believe that Resolution No. 63 should contain the appropriate explanation. Moreover, we
deem it is necessary to add Article 215.1 to the RF
Administrative Procedure Code with the articulated
grounds to declare a regulatory legal act invalid
from a particular date.
It is clear that protecting his rights, even with
the approved court ruling on recovering the debts

for the public utility, in case of the court cancelation (declaring invalid) of the regulatory legal act
which established the economically unjustified tariff or standard consumption rate, the consumer is
entitled to file a claim for collecting the unreasonable gains from the resource provider or for recovering the losses from the state regulator. This is the
second way to solve the stated issue. However, this
situation can result in difficulties connected, for
example, with the insolvency of the resource provider, with the reimbursement of punitive penalties
previously collected according to the court decision
(and their reimbursement is surely to be covered).
Besides, in any case originally the guilty party is
given juridical protection, which contradicts the
very essence of the court ruling, and the court will
actually have to reconsider the dispute due to the
claim from the original defendant.
Conclusions
When a regulatory legal act is found to be invalid, adoption of a substituting act on setting the
price (tariff) or standard consumption rate for a utility resource can solve the problem in determining
the cost of the resource starting from the act’s introduction date, giving this act retroactive effect is
not possible. In solving disputes regarding the resource delivery period before approval of the substituting act, the cost of the resource should be determined with regard to the conclusions from the
court decisions which found the regulatory legal act
invalid and with regard to the evidences and the
practices of the supreme judicial authorities in determining the actual cost of a resource unit.
When a state body established an unjust tariff
or standard unreasonable consumption rate for a
utility resource, the consumers’ rights can be protected (alternatively) both by bringing a legal action
to collect the unreasonable gains from the resource
provider and by suing the public entity represented
by its financial body for recovering the damages at
the expense of its treasury.
If in the course of proceedings the court finds
the tariff or the standard consumption rate for the
utility resource to be challenged in administrative
legal proceedings, being the ground for the claims
declared in the ordinary proceedings, the proceedings on collecting the cost of the utility resource
must be suspended till the date of entry into force
of the corresponding court ruling. Exceptional
cases should have the possibility to be considered

1

Bulletin of the Supreme Court of the Russian Federation.
2008. No. 1.
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5. Len’shina N. G. Pravo na sudebnuyu zashchitu po delam ob osparivanii tarifnykh resheniy i vzyskanii ubytkov, voznikshikh v svyazi s
prinyatiem ekonomicheski neobosnovannykh
tarifnykh resheniy [The Right to Judicial Protection in the Cases of Challenging the Tariff
Decisions and Recovering the Damages
Caused by the Economically Unreasonable
Tariff Decisions]. Arbitrazhnye spory – Arbitration Disputes. 2016. Issue 2. Pp. 122–128.
(In Russ.).
6. Nikitin S. V. Sudebnyy kontrol’ za normativnymi pravovymi aktami v grazhdanskom i arbitrazhnom protsesse [Judicial Control over Regulatory Legal Acts in Civil and Arbitral Procedure]. Moscow, 2010. 304 p. (In Russ.).
7. Yarkov V. V. Dopustimo li sudebnoe osparivanie normativnykh pravovykh aktov (ili ikh
otdel’nykh polozheniy), utrativshikh silu? [Is a
Judicial Review of Normative Legal Acts (or
Their Separate Provisions) Become Inoperative
Permissible?]. Vestnik grazhdanskogo protsessa – Herald of Civil Procedure. 2016. Issue 2.
Pp. 44–64. (In Russ.).

in the court of appeal in accordance with the rules
set by the court of the first instance, including
courts of general jurisdiction.
In order to provide the constitutional right to
judicial protection in full, it is necessary to introduce changes to Clause 1 Part 4 Article 392 of the
RF Civil Procedure Code, Clause 1 Part 3 Article
311 of the RF Commercial Procedure Code, Clause
1 Part 1 Article 350 of the RF Administrative Procedure Code, particularly concerning the notification of canceling the resolution of the body which
becomes the ground to approve the court decision
for the case as the ground to reconsider the court
rulings having become effective in law due to new
circumstances. The following wording seems to be
more appropriate: “declaring illegal of the resolution of a state body or local self-government body
being the ground to approve the court decision for
the case” – which gives the opportunity to reconsider court rulings in cases when regulatory legal
acts are held invalid from the date other than the
date of their publication1.
It is also necessary to specify the grounds to
declare a regulatory legal act invalid from some or
other date in the RF Administrative Procedure
Code.
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Introduction: the definition of right in rem as offered by the developers of the second section of the Civil Code of the Russian Federation and consequently the following expectation period of its legislative confirmation gave rise to both the possibility and practical necessity of
the more detailed scientific reasoning and study. Purpose: to create a comprehensive image of
the given legal framework comprising all the possible shades of its understanding as described
in Russian civil law literature. Methods: both general scientific and specific scientific research
methods were used, including dialectical, comparative-legal, historical, technical, and linguistic ones. Results: taking into consideration the generalized characteristics of the right in rem, it
is concluded that the legal definition offered by the Civil Code of the Russian Federation needs
further development. It should concern the nature of the purpose of the right, the proof of the set
of powers inherent in any in rem right as well as the indication of the outer side hereof or the
so-called negative obligation. Conclusion: the efficiency of application of the right in rem legal
framework depends on the grade of accuracy and scientific validity of its characteristics as necessarily implemented into the final definition. It is proved that the right in rem is specific as to
its object and can be characterized by the internal and external connections reflecting its content. The internal connection predominates over the internal one, letting the party to a legal relationship an immediate opportunity to satisfy his or her demands for the res. The possibilities
of the party do not take the form of the specific powers. The internal connection, mediating the
obligations of the third parties, shall be provided with a special civil law regulation including
the system of real actions.
Keywords: civil right; right in rem; real right; corporeal right; interest; estate;
notion of right in rem; definition of right in rem; property law; civil law; civil legislation
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Введение: предложенное разработчиками проекта второго раздела ГК РФ определение
субъективного вещного права и объективно возникший период ожидания его законодательного
подтверждения создали как возможность, так и практическую необходимость его более детальной научной аргументации и проработки. Цель: создать собирательный портрет данной
правовой конструкции, воплотив в нем все возможные, из описанных в российской гражданскоправовой литературе, нюансы ее понимания. Методы: были использованы как общенаучные,
так и частнонаучные методы исследования. Диалектический, сравнительно-правовой, исторический, формально-юридический, лингвистический. Результаты: с учетом выделенных
обобщенных характеристик вещного права сделан вывод о том, что предложенное разработчиками проекта второго раздела ГК РФ легальное определение нуждается в доработке. В том
числе это касается характеристики объекта права, доказательств объективно присущего
любому вещному праву «набора правомочий», а также отражения внешней его стороны или
так называемой отрицательной обязанности. Выводы: эффективность применения правовой
конструкции вещного права зависит от того, насколько точными и научно обоснованными являются его характеристики с необходимостью воплощенные в итоговое его определение. Доказывается, что вещное право специфично своим объектом и характеризуется внутренней и
внешней связями, отражающими его содержание. Внутренняя связь является главенствующей, предоставляя субъекту непосредственную возможность удовлетворения потребности в
вещи. При этом возможности лица здесь не облекаются в конкретные правомочия. Внешняя
связь, опосредуя обязанности третьих лиц, должна быть обеспечена специальным гражданско-правовым регулированием, в том числе системой вещно-правовых исков.
Ключевые слова: субъективное гражданское право; вещное право; понятие субъективного вещного права;
определение субъективного вещного права; цивилистика; гражданское законодательство
Cogito ergo sum
René Descartes

The first part of the given article provides an
answer to the question whether science, including
juridical science, needs definitions and what importance was attached to the conceptual framework by the great thinkers. The second part considers the basic philosophical ideas concerning
the understanding of the constructions “notion”
and “definition”. Their semantic aspects are revealed, as well as their correlation. The required
characteristics of the subject under study that
cover the basic wordings of the notion and definition are formulated. In the third part, the doctrinal
understanding of the real right as developed by
the prerevolutionary civilists is elucidated. Here,
we study the arguments in understanding the real
right notion as brought forward by such classics
of the Russian civil law as K. N. Annenkov,
D. I. Meier, K. P. Pobedonostcev, V. I. Sinaiskiy,

Introduction
There is an objective need to include the general
provisions in relation to the real right (right in rem)
in a codified civil legislation, in particular to establish the legal definition of the right in rem. Thus, it is
necessary to summarize the scientific studies of this
notion, which have been conducted by the Russian
civil law over the course of its centuries-old history.
Such a retrospective analysis is required to create a
comprehensive image of the given legal framework.
It is important that there is a significant majority of
shades of understanding of the studied legal framework. Only thereupon it is possible to assess the
merits and demerits of the real right definition as
offered by the developers of the second division of
the Civil Code of the Russian Federation.
362

The Notion of Right in Rem in Reasoning of Russian Civilists

G. F. Shershenevich. The fourth part is devoted to
the understanding of the real right as reflected in
the modern civil law. Here, we analyze the views
as to the real right notion formulated in works
by E. A. Sukhanov, Yu. K. Tolstoy, V. F. Belov,
O. N. Sadikov and other scholars specializing in
the development of the real right categories. The
analysis of the notions and definitions allows us
to identify the common features and differences
upon creating an abstract model of the real right
as developed by the collective intellect of the
modern civil law scholars. In conclusion, we list
the revealed peculiarities of the real right framework which shall be reflected in its scientific
definition.

All things considered, our predecessors urged
us to think, understanding the nature of things, cognizing their essence, internal connections, thereby
approaching the truth. Upon the creation of scientific notions, the great thinkers considered it to be
the supreme good of life, true happiness and bliss,
urging their successors to be constantly “greedy”
and never to stop in the chosen path.
Philosophical Science about Notions
and Definitions
Any science is based on notions. The doctrine
of notions is developed by the science of philosophy. It seems appropriate in this study to turn to the
main ideas of philosophy concerning understanding
the “notion”.
According to the modern philosophical dictionary, the word “notion” [22, p. 664], comes from
the root “girdle”, which means “taken”. In Latin,
this term corresponds to “conceptus” from the verb
“capere”, which means “to grasp on the spot”. Consequently, the origin of the word itself and its semantic aspect connect the notion with the moment
of “grasping” of what is “manifested” in the language by the thought.
I. Kant argued that it is possible to cognize by
contemplating or creating notions. While contemplating only creates individual ideas, notions reflect
common ties. We think by means of concepts.
That is why the briefest definition of the notion
is “the thought” [16, p. 395]. V. I. Lenin called notion a supreme product of brain [17, p. 149]. The
things and phenomena of reality are not just imprinted as they are. First of all, it is necessary to
emphasize that notions reflect their essence [22].
Secondly, the notion fixes the connections between
things and phenomena of reality through distinguishing the common and specific features [27].
Thirdly, as I. Kant emphasized, there is a common
idea of what is common for many of the things,
which consequently may be present in many things
[16, p. 395]. Fourthly, notions are called “contractions” which comprise the multitude of different
sensuously perceptible things [31, p. 14]. Finally, it
should be emphasized that true nature of things is
revealed in the notions. It is not accidentally that
Georg Wilhelm Friedrich Hegel called the notion a
“synonym of real understanding of the essence of the
matter” [15, p. 110]. Thus, in order for the result of
a scientist’s thinking as to the subject of investigation to be a notion, it must reflect its real nature,

The Great Thinkers
about the Conceptual Framework
The phrase penned by the French mathematician Rene Descartes in the 17th century: “I think,
therefore I am” [14, p. 315], steadily accompanies
any researcher, including a civilist. Many treatises
have been written about the process of cognition
and its purposes. For example, the greatest thinker
of antiquity, Aristotle, wrote that in the process of
cognition it is necessary to comprehend the nature
of the thing (phenomenon) of that which it exists
for [2]. Aristotle attached importance to definitions,
emphasizing that it is in them that the “essence of
the thing” is reflected [3]. The Russian thinker of
the 19th century V. S. Soloviev saw in definitions,
revealing the inner connection of everything, the
truth [23]. The German philosopher of the 19th century Ludwig Feuerbach believed that in the absence
of definitions, a researcher “is not even given an
object”, as being unknown fails to be present [26].
S.L. Frank showed in his monograph “The Meaning
of Life” that it is the definition elaboration that constitutes “the light of knowledge” and “the highest
good of life” [28]. The Dutch thinker B. Spinoza in
his “Theological-Political Treatise”, 1676, associated the wisdom of cognizing notions with the “true
happiness” and the “human’s bliss” [24]. The German philosopher Georg Wilhelm Friedrich Hegel
considered the strive for the development of notions
to be “an ineradicable, unhappy and incomparable
lust for the truth”. The English philosopher
F. Bacon believed that a scholar must be “greedy”
in respect to the essence of notions cognition, never
stop, have no rest, but break through deeper and
deeper [7].
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internal essence and connections, being an intellectual contraction of the studied multitude at the
same time.
As emphasized in philosophic literature, the
creation of notions is the unity of the whole chain
of consequent mental actions, including abstraction,
idealization, generalization and comparison [27].
Working out of a definition can be considered to be
the climax of reflection as to the studied subject.
Consequently, notions and definitions are interrelated, but not identical phenomena.
Definition is a logical technique (operation), as
a result of which the basic content of the notion is
presented in a concise and explicit form. Definitions form an essential part of any scientific theory.
In definitions, the results of a long scientific search
process are captured, complex scientific descriptions are simplified. Democritus as far back as he
was, began to create the doctrine of definitions in his
work “The Canons” [22, p. 664]. The rules of creating definitions, though, were formulated by Aristotle. They are important to be remembered and always guided with. The first rule: definitions should
not be the same in extent and be interchangeable.
The second rule: a definition should not contain incomprehensible terms or be ambiguous. The third
rule: a definition should not be tautological, i. e. contain a “vicious circle”. The fourth rule: a definition
should not include negation [22, p. 664].
In conclusion, it is necessary to infer that to
create a notion means to think and to grasp the general, essential and deep. To formulate a definition
means to capture the cognized in a concise and explicit form. Guided by the described ideas of the
philosophical science, let us pass onto the consideration of the civil notion of real right and its definitions as created by the Russian civil law science.

civil law, distinguished five special features of real
rights. First, according to this scholar’s concept, the
real right creates a direct and immediate connection
between the party and the thing. E. V. Vaskovskiy
put additional emphasis on the fact that the real
right “covers” a thing, whereas in the law of obligations the subject has to “get over the legal sphere of
another person” [8]. Secondly, according to
E. V. Vaskovskiy, the real right must be recognized
by everyone and anybody. Therefore, the peculiarity of the real right is in its being compulsory for
everybody. E. V. Vaskovskiy considered such “absoluteness” to be “a natural consequence of the real
right feature”. However, there may be exceptions
set in the law itself that limit the absolute nature of
real rights. An illustration of such restrictions during that period of the legislation development was
the non-extension of the absolute power over the
loan treasury ownership. The sign of absoluteness
does not mean the possibility to equate the entity
and absoluteness, stipulated the scholar. Vaskovskiy stated that “old writers”, upon coming to a different conclusion, failed to take into account other
civil rights of the absolute nature. The third sign
under Vaskovskiy is the possibility of violation of
real rights by everyone. Going deeper into this feature, he emphasized that the real right, while being
mandatory for everybody, on the one hand, can still
be infringed by everybody, on the other hand. The
fourth conceptual characteristic deals with the provision of an absolute protection. Claims that protect
these rights from violations are called real actions
and can be brought against each infringer. Finally,
the last fifth sign of being in rem under E. V. Vaskovskiy is the focus on the object, but not on the circle of the obligated parties. Such an approach, according to the scholar, is simpler and more understandable. Its advantage is in its general availability
for understanding and, accordingly, prevalence. As a
result of his reflections, E. V. Vaskovskiy formulated the following definition of the real right: it is “a
certain measure of power given to a person by objective legal norms directly over a thing”.
V. I. Sinaiskiy, a Russian and Latvian lawyer,
who received a personal nobility for his merits to the
Russian science proposed his own consideration of
the real right understanding. The accent in the definition of this scholar was made on the relationship developing between the empowered person and all the
third parties. The scholar considered the essence of
the developing relations in recognizing the predomination of the authorized person over a thing within

The Doctrinal Understanding of the Real Right
as Created by Prerevolutionary Civilists
During the prerevolutionary period of the civil
science development, scientists paid much attention
to working out the arguments for understanding the
real right. Signs of the notion were formed in civil
law science, and in some concepts a final definition
was proposed. Let us dwell on the conceptual provisions of the real right understanding as created by
the classics of Russian civil law: E. V. Vaskovskiy,
V. I. Sinaiskiy, G. F. Shershenevich, K. P. Pobedonostsev, K. N. Annenkov.
E. V. Vaskovskiy, a Russian and Polish civilist, the author of numerous works in the field of
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the limits established by law. Predomination over a
thing, according to V. I. Sinaiskiy, is in the ability
to directly and exclusively make impact on the
thing with the elimination of any influence from the
third parties. The definition of the real right through
the category of relations Sinaiskiy justified the following way: “any law presupposes a legal relationship, and a legal relationship is only possible amid
parties and not between a party and a thing”
[21, p. 135]. This approach to the definition in the
literature of that period was considered “negative”,
since the essence of the relationship here is reduced
to the elimination of all the third parties who recognize the dominance over the thing and do not interfere with its implementation. However, in the next
paragraph, V. I. Sinaiskiy contradicts himself arguing that “it is more accurate to determine the
real right positively, that is, as a predomination of
a person over the thing” [21, p. 135]. The limits of
such predomination, according to V. I. Sinaiskiy
can be different, and therefore, there are different
types of real rights. By the way, the professor explained the title of the corresponding section of the
tenth volume of the Code of Laws of the Russian
Empire (“On the essence and scope of different
real rights”) due to the task of the law to establish
the limits of real rights.
K. P. Pobedonostsev created his own concept
of real rights. According to his reasoning, real
rights have several distinctive features. The first
characterizes the connection of the subject with the
thing. The real right, according to the civilist, is
inextricably connected with the thing and “fails to
fall behind it, passes along with it in whosever
hands it is, in whatever position the thing is, and
attached to it until either the thing is destroyed, or
the owner himself decides to break ties with it,
abandon it, or turn it into value, or exchange it”.
K. P. Pobedonostsev considered the object to
be another important quality of real rights. Property
in this case, has a status of a thing, that is, outside
the party, existent being, objective meaning. Finally, K. P. Pobedonostsev considered three of the real
rights features, namely: exclusivity, advantage and
preference. In K. P. Pobedonostsev’s concept, the
definition of the real right looks as follows: “The
right to a thing gives rise to a general immediate
negative obligation before the owner of the thing to
do nothing that could violate his right” [19]. Thus,
the scholar differentiated between the “owners”,

i. e. the subjects of real rights, and all the others,
who are obliged not to violate the “master’s” rights.
Therefore, in total, K. P. Pobedonostsev formulated
six distinctive features of property law – the continuity of the relationship, domination over the thing,
materiality of the object as united with such features as exclusivity, advantage and preference.
G. F. Shershenevich, while working on his
concept of real rights, emphasized the characteristics of the real right as of an absolute right. It was
the division of civil rights into absolute and relative
rights that he considered “basic and extremely important”. There are six features of the absolute right
under G. F. Shershenevich. Firstly, it is a passive
obligation of all the parties to refrain from infringing this right. Secondly, the coercion of everyone
and anybody to refrain from using the things, as
well as from committing actions that are permitted
only to certain parties. Thirdly, the possibility of
violation of absolute rights by any person. Fourthly,
the protection of the absolute right with a help of an
action against anyone who violates the right. Fifthly, the independence of the absolute rights establishment from the will of passive subjects. Finally,
according to G. F. Shershenevich, the sixth sign of
absoluteness is the advantage of absolute rights
over relative ones, which are always inferior to
them. All the formulated signs of absolute rights are
inherent in real rights. According to G. F. Shershenevich, the real right differs from all the other
absolute rights by the object, which is the “thing in
the material meaning of the word” [29, p. 128]. The
real right, as argued further by the scholar, establishes a direct relationship with the thing. The essence of the relation to an object in real right is not
the “contact with the thing”, but that in order to exercise its right, the party in this case does not need
the actual mediation of other parties. That is why
G. F. Shershenevich considered the essence of the
real right not in what the subject of the right is capable of doing with the thing (that is, in the possibilities of predomination), but in what the subjects
of obligation may not do with this thing.
K. N. Annenkov created his own theory of
civil rights in the system of Russian civil law. He
characterized every right (or competence) as predominance of a particular person over a certain
subject on the basis of the law. Real rights, as
K. N. Annenkov emphasized, are designated to satisfy the various needs that serve self-preservation.
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Starting with the Roman private law, invariably, property rights have been prevailing in the system of real rights. The scientist regretted that the
term “real right” was not used in the code of laws
of our country. As confessed by the composer of
the Code of Laws, M. M. Speranskiy, he did not
use the expression “real right” in the text since it
was unknown to the practice of that period. This
kind of “motive” was considered by K. N. Annenkov to be clearly insufficient to “expel” from
the law “such a precise” term denoting a very important set of civil rights. The absence of the generic category, though, did not prevent the legislator
from including into the Code of Laws a system of
specific varieties of real rights, such as the property
right in its various limitations, the right to ownership
and accommodation right, separate from proprietorship, and various rights to participate in other people’s property. K. N. Annenkov distinguished two
characteristics of real rights: direct predomination
over the object and obligation of everyone to respect
this right of its subject. The definition of the real
right in the concept of K. N. Annenkov looks like
this: “It is actually a right to such a thing or object
which cannot be a subject of right” [1, p. 118].
An interesting concept of rights was created by
D. I. Meyer. He divided all the rights into objectfree and objective. In their turn, objective rights
were grouped into three types: rights of power,
property rights and obligations. D. I. Meyer stated
that the right is called real when a thing as an object
hereof fails to be a subject of right. According to
the scholar, the real right “does not presuppose the
will of the object” [18]. There is a close relationship among the possible types of civil rights, and
the shades that delimit them depend on “the grade
of legal life development”. D. I. Meyer predicted
that the obligatory right would often replace the
real thing in the advanced legal life. For example,
instead of acquiring a thing in property, a person
will confine himself to entering into a contract of
hiring in respect to the thing. Apparently, the modern conditions of life in Russia cannot be considered an “advanced legal way of life” in the sense
that was given by Meyer, since people’s desire to
acquire real rights, especially to real property, is
much greater than to acquire obligatory rights.
However, let me remind you that D. I. Meyer finished his prediction with the following sentence:
“Real rights will still exist forever”. And this phrase
is significant in the context of this study.

In addition, it seems important to pay attention
to the aspect of freedom that was considered by
D. I. Meyer to take the first place in the understanding of the civil right. The essence of such a right,
according to the scholar, is a measure of freedom of
a person living in a society. It is the measure of
freedom that constitutes the human’s right. Consequently, the task of civil law is to determine the
limits that cannot be transgressed by a person’s
freedom. Any right can be “split to infinity”, therefore, the law is able to determine only the limits of
free (lawful) activity of citizens. Otherwise, it
would be necessary to indicate that the proprietor
has the right to “throw his thing into the air, turn it,
carefully study it, etc.”
Having considered the views of a whole pleiad of prerevolutionary civilists on the notion of
real right, it is possible to formulate the following
final conclusions. First, the real right, according to
the concepts created at that time, represents a unity of the positive possibility and negative obligation. And these two components are objectively
inherent in this notion. Accordingly, there is no
need to resolve the dispute as to which of them is
prevalent. Second, the positive component of the
real right is in the possibilities (domination, power) that are given to the person (subject) in relation
to the material thing regarding the satisfaction of
his needs in it. However, the norms of civil law
should not exhaustively enlist the permissions, as
their true purpose is to establish the boundaries
and limits of freedom in the exercise of a right.
Thirdly, proprietary rights give rise simultaneously to the negative obligation of everyone and anyone to recognize the arising proprietary connection, not to infringe it, otherwise, establishing
the methods of its civil protection against any infringer.
The Notion of Real Right
in Modern Russian Civil Law
The almost century-long period of the subsequent development of the Russian state has proved
the survivability of the construction of the real
right. It proved to be indestructible neither by revolutionary explosions, nor by the changes during
Perestroika. Real rights in Russia has always remained in civil law either in a variety of property
rights, or in the form of limited property rights, for
example, the right to operational control. However,
domestic civil science again returned to the active
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development of this concept only at the beginning
of the 21st century. E. A. Sukhanov, Yu. K. Tolstoy,
O. N. Sadikov, V. A. Belov and many other young
representatives of civil law science, who managed
to defend their theses were working on their reasoning of understanding the categories under study.
What features have the modern authors used to
compose the real right definition? E. A. Sukhanov
singled out five signs of the real right. The first is
that these rights form a direct relationship of the
person to the thing, giving him the opportunity to
use this thing in his own interests without the participation of other persons. The second is the absolute nature of real rights, which determines the relationship between the entitled person and all the other (third) parties. The third is a civil law protection
with the use of special real actions, which can be
brought against any third parties. The fourth is the
only possible object in the form of an individually
specified thing. Accordingly, if there is no thing,
then there is no real right. Finally, the fifth feature,
which was called by E. A. Sukhanov “an important
feature”, is that all the third parties should be clearly aware of the content and types of real rights. The
definition of the real right formulated by Prof. Sukhanov looks as follows: “It is an absolute civil
right of a person, giving him the opportunity to directly predominate over a particular thing and to
remove any other persons from it, as protected by
special civil lawsuits” [10, p. 7].
Yu. K. Tolstoy has also formulated his own
concept of real rights. His reasoning on this topic
is of a considerable scientific interest. The author
himself calls the category of real right “enduring”,
“vulnerable” and “criticized” in the civil literature
[11, p. 331]. According to Tolstoy’s opinion, the
real right should not be reduced to the relation between parties and things. Nevertheless, the actions
of subjects are crucial in meeting the interests of
the empowered person. Third parties passively
refrain from infringing the right, however this
“passive detention” [11, p. 331] does not become
less significant. Let someone of those who are
obliged invade the sphere of economic domination, and in the right itself there will be a “congestion” with all the ensuing consequences. As for the
features of real rights, based on the current legislation, the professor has identified two of them. The
first is the right of following, meaning that cession
of the right of property to another person is not the
ground for the termination of other proprietary

rights in respect of this property. The second is the
absolute nature of protection, consisting in the fact
that the real right is protected from infringement
by any person. Having elicited these features from
the norms of the Civil Code of the Russian Federation, Yu. K. Tolstoy immediately noted that this
kind of legislative position is “unstable”, since
both features can be applied in respect of other
rights, which do not necessarily relate to real
rights. By the way, Yu. K. Tolstoy did not consider the feature of object as specifically characterizing the notion of the real right. He stressed that
objects of real rights are not always reduced to
a thing.
V. A. Belov provides his own detailed and
well-reasoned understanding of real rights [6,
pp. 38–39]. According to him, there are eight characteristics inherent in real rights. Firstly, they form
the state of things (material welfare) belonging or
the statics of property relations. Secondly, they are
absolute. Thirdly, they provide the possessor with
the opportunity of direct predomination over things
and performance of active actions in their respect,
as well as the possibility to remove of all the other
parties from such predomination. Fourthly, these
rights provide the powers of the authorized subject
with passive obligations of the indefinite range of
(all the other) persons. Fifthly, they enjoy absolute
protection. Sixthly, their objects have individually
defined features. Seventhly, they are defined in the
law in terms of their content in an imperative way.
Finally, they must be directly named real rights.
V. A. Belov notes quite correctly that there is no
need to include all of these features into the final
definition. For example, the first feature, according
to the author, “fails to be within the legal sphere”.
The last three features are derived from the absolute
nature of real rights. Without any harm to the definition, one can also exclude the fifth feature, as is
believed by V. A. Belov. As a result of the sequestration according to the rules of formal logic,
V. A. Belov has formulated a brief version of the
definition of real rights: “These are civil absolute
rights to things” [6, pp. 38–39].
An original view on understanding real rights
was also expressed by O. N. Sadikov. He stressed
that this term unites a large and practically important group of property rights that have existed
for a long time. The term itself reflects the subject
of such rights, including “various material values,
starting with land and natural resources, production
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facilities, buildings, and ending with everyday life
items and monetary signs”. Thus, according to
О. N. Sadikov, the material object, predetermining
both the practical significance of these rights and
important legal features, determines the basis and is
considered the first sign for the distinguishing of
real rights. According to this author, the second
sign of the real right is the possibility of its subject
to directly affect the object. The third sign under
О. N. Sadikov is the perpetuity of the action of real
rights. Finally, real rights are characterized by the
author as having legal protection against all the
third parties, which means they are included in the
system of absolute real rights. The result of reasoning in the framework of this concept was the conclusion that “real rights are sufficiently wide in
terms of their legal content and give their owners
great opportunities for the realization of their own
powers and interests” [13, p. 236].
A system of specific distinctive features of real
rights is developed by A. B. Babaev in his monograph “The system of real rights” [5, pp. 196–201].
The first distinction, according to the author, are the
interests comprised in real rights. Here, he detects
two of them: the interest in performing actions in
respect of the thing, in extracting useful properties
from it, and apart from that the interest in retaining
such an opportunity for the longest time possible.
The second difference are the obligated subjects
(parties), who oppose the empowered owner of the
real right. Those obligated, as is emphasized in the
concept, have an obligation to refrain from certain
actions, which is the same in content and scope for
all of them. The third difference is considered in the
method of individualization, which includes the
form of the right, the authorized subject and the
object. Fourth, the real right should be public, consequently, all the third parties should be able to
learn about its existence and their passive obligations. The fifth difference in A. B. Babaev’s concept is the nature of the protection. Here, any third
party can be an infringer, while a real action is filed
against a strictly defined party. The author summarizes that real rights have the properties of absoluteness, exclusivity and publicity, exist in connection with individually-defined things and are
equipped with the means of legal protection of
property [5, pp. 196–201].
Z. A. Ahmetyanova gives her own version of
understanding the real right. There are six attributes
of real rights in it. First, the author emphasizes that

the real right ensures the connection of the subject
with the thing and his predomination over it. Second, it accrues in respect of the individuallydefined things. Third, the subject of real right has
the opportunity to satisfy his interest without the
mediation of others. Fourth, these rights are characterized by the obligation of other parties not to impede the subject in exercising the powers that are
held. Fifth, they are characterized by an absolute
nature of protection. Sixth, they possess the following property. Z. A. Akhmetyanova defines real
rights as a kind and measure of the subject’s possible behavior with respect to a certain thing provided for by law [4, p. 16].
The description of scientific sources containing author’s approaches to understanding of the
real right can be continued long enough. When
working on the problem, we counted at least twenty-five different definitions of the notion under
study. Some authors emphasize that the real right is
an opportunity to use an individually-defined thing
[12, p. 602]. Others describe it as “a known measure of the domination of a person over a thing” [30,
p. 14]. Still others emphasize that real rights form
and fix the belonging of a thing [9, p. 87]. There is
an understanding that the real right gives the possibility of personal domination over a thing [20,
p. 178]. It appears that there are not many examples
of scientific analysis of the notion of real right,
whereas there are dozens of “working” definitions
contained in civil law literature. The developers of
the draft of the second section of the RF Civil Code
tried to sum up the development of the theory of
real rights by proposing the following wording as a
definition: “The real rights gives a person a direct
control over a thing and is the basis for exercising,
together or separately, the powers of ownership,
accommodation and disposal within the limits established by the Civil Code”.
What conclusions can be made based on the
above review of the various approaches to understanding the real right? First, modern civilists, although they do not offer completely new approaches to the characteristics of real rights, but also do
not coincide in their views on the concept under
study. Second, there is a different number of essential features of the real right in civil literature.
Some scientists limit themselves to two distinctive
differences; others identify up to ten ones. Third,
different authors highlight different key points in
understanding the category. The significance of
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one or another feature is evaluated by different
scholars ambiguously. Fourth, the discrepancy in
views may concern any of the identified features,
including even the understanding of the object of
the right. Fifth, there is active scientific criticism of
each other by scholars, even within one and the
same school of thought (for example, the MSU
school of thought, if we bear in mind the views on
the problem of E. A. Sukhanov and V. A. Belov).
Finally, the fact that the approaches to the final definitions do not coincide is well worth mentioning.
There are different variants of them – from voluminous (wide) to extremely short.
Nevertheless, it is possible to create a comprehensive portrait upon the analysis of many points of
view on the understanding of real rights, having
embodied all the “shades” of its understanding described in the literature. Thus, firstly, the legal right
is specific due to its object, which is always a thing
that is material and concrete (individually-defined).
Indeed, if there is no thing, then there is no right.
Secondly, the real right secures the belonging of a
thing and the possibilities of a person in relation to
it. This belonging can be characterized as some
kind of internal connection in the construction.
It provides the subject with an opportunity to exercise the accommodation right over the thing directly, performing his own actions, without resorting to
the help of others. At the same time, the person’s
capabilities in relation to a thing are not in the form
of specific powers, since each real right is characterized by its own “degree of domination” described in the law. Thirdly, the importance of the
internal connection between the person and the
thing is proved by the possibility of extracting useful properties to satisfy the needs. As it is wellknown, civil law is the law of needs, satisfied
needs, that is. That is why the person’s capabilities
in relation to the things here can be characterized as
predominant. Fourthly, the real right is characterized by the external connection which mediates the
obligations of the third parties. For this connection
to be “established”, all the third parties a) should be
aware of the content and types of the existing real
rights, b) should passively refrain from interference
into the sphere of economic dominance of subjects
of real rights c) should stay away from the interference in case of violation of the established limits
and boundaries of the existing real rights. The potential possibility of the invasion of everyone and
anyone into the sphere of economic dominance of
the subject of real rights emphasizes the obvious
importance of this external connection in the struc-

ture of the real right. Fifthly, the real right is protected by a system of special property lawsuits (real
actions). In addition, the real right possesses a
combination of properties, such as exclusivity and
the right of following. The list of these properties
can be specified as civil regulation of the law of
property relations develops.
Taking into account the outlined generalized
features of real rights, it is possible to evaluate the
legal definition proposed by the developers of the
draft of the second section of the Civil Code of the
Russian Federation. First, the internal connection
here is represented by the powers of possession,
accommodation and disposal, which can be exercised depending on the type of rights together or
separately. Argumentation of this approach is not
represented in the domestic science of civil law. In
order to include this definition in the legislation, it
was necessary first to prove beforehand that the real
right always consists of the powers of possession,
accommodation and disposal, although the specific
“set” of powers is always different and depends on
the specific type of right. Such reasoning is contained in works of foreign civilists, for example,
M. K. Suleimenov [25, pp. 16–22], but it is not universally recognized in the domestic science of civil
law. Second, the definition of real right proposed
for inclusion in the Civil Code of the Russian Federation does not reflect the external and essential
relationship between the real right holder and all
the third parties. It turned out to be outside the concept, although Yu. K. Tolstoy stressed that this
“passive abstinence” does not become less significant here, meaning the possibility of each and every
one to invade the sphere of economic predomination and to violate it until it is completely denied.
Third, the proposed definition does not contain an
indication of the object of right, whereas it is generally accepted in science that it can only be a material individually-specified thing. Finally, the definition does not include an indication of the absolute nature of the protection of the system of property lawsuits, whereas it is in this characteristic
that the Russian science of civil law achieved almost complete unanimity.
Thus, having taken into account the variety of
features and definitions of real rights, both in modern and pre-revolutionary science of civil law, we
can claim the creation of a comprehensive image of
this concept. This image was formed, and it was
important to create it in all the shades of the variety
of approaches proposed by civil law science, which
is the purpose of this paper.
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ferent numbers of essential features of the real
right. Some scientists limit themselves to two distinctive differences; others identify up to ten ones.
Third, different authors highlight different key
points in understanding the category. The significance of one or another feature is evaluated by different scholars ambiguously. Fourth, there is an
active scientific criticism of scientists by each other, even including within one and the same school
of thought. It should be pointed out that the approaches to the final definition do not coincide.
There are different variants of them – from voluminous (wide) to extremely short.
Based on the analysis of many points of view
on the understanding of the real right, the author
presents a comprehensive portrait of this construction, which embodies the unity of its five essential
and indispensable features. The first one is the specific object, which is always a thing, material and
individually-defined. The second characterizes the
internal connection of the concept, ensuring the
direct use of the thing through performing one’s
own actions, without resorting to the help of others.
The third emphasizes the fundamental role of the
internal connection between the person and the
thing, providing the possibility of extracting the
useful properties from it to satisfy the needs. The
fourth feature is given to designate the external
connection, which also individualizes the real right
and mediates the obligations of the third parties. As
the author concludes, civil law regulation upon
providing this external connection creates opportunities and prerequisites for the awareness of the
third parties about the content and types of real
rights with a view to passive abstention from intrusion into the sphere of economic predominance of
subjects of the real right, and also proposes a mechanism for removing from interference in the event
of infringement of the established limits and
boundaries of the existing real rights. Finally, the
feature inherent in the real right is its effective protection by a system of special property lawsuits.
Taking into account the highlighted generalized
characteristics of real rights, the article provides an
assessment of the legal definition from the second
section of the Civil Code of the Russian Federation,
proposed by the draft developers. The revealed
shortcomings of the definition show that the development of the national civil science ideas concerning this issue urgently demands some consolidation,
with all the achievements of this development being
embodied in the legal concept.

Conclusions
Since time immemorial the great thinkers have
assigned high priority to the development of a conceptual framework. It was in it that they saw the
essence of the phenomena studied, the internal connections subject to being revealed with the help of
science. They urged us to think, comprehending the
nature of things, learning their essence, thereby approaching the truth.
Philosophic science has created a whole doctrine of notions and definitions, on which any science, including, civil science, shall be based. From
the philosophic perspective, for the result of a scientist’s reflection on a subject matter to be called
“notion”, it has to reflect its real nature, inner essence and connections, and has to be an intellectual
contraction of the studied multitude. The climax of
a scientist’s work on a notion is the development of
a definition. To formulate a scientific definition is
to fix the cognized in a condensed and explicit
form. Consequently, the notion and the definition
are interrelated but not identical phenomena.
Prerevolutionary civil law science developed
conceptual provisions for understanding the real
right. It is possible to formulate three final conclusions based on the concepts created at that time.
First, the real right is a unity of the positive opportunity and negative obligation. These two components are objectively inherent in this notion and,
accordingly, there is no need to resolve the dispute
which one is the main one. Second, the positive
component of the real right are the possibilities
(predominance, power) that are given to the party
(subject) in relation to the material thing to satisfy
his need for it. However, the civil law provisions
should not exhaustively list the permissions, for
their true purpose is to establish the limits of the
freedom to exercise the right. Third, real rights
give rise to the negative obligation of each and
every one to recognize the arising property legal
connection, not to violate it, otherwise the possibility of its civil protection against any violator is
established.
A certain contribution to the development of
the concept of real right and the development of its
definition has been made by modern civil science.
The analysis of scientific developments of modern
authors made it possible to conclude that, first, even
without offering completely new approaches to the
characteristics of the real right, scientists do not
coincide in their views on the term under investigation. Second, in civil literature there are given dif370
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