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THE RIGHT TO FREEDOM OF SPEECH AS A FUNDAMENTAL RIGHT
V. A. Kochev
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Introduction: the article considers the original constitutional and legal requirements of the
right to freedom of speech as one of the fundamental human rights, noting its complex nature as
of a personal and political right. Purpose: to analyze approaches developed in the constitutional law science and in judicial practice covering the concept of “freedom of speech” and to justify the statement that the right to freedom of speech is one of the fundamental rights of the individual. Methods: the methodological basis of the research is based on a set of general scientific
(analysis, synthesis, induction and deduction) and specific scientific (formal-legal, comparative
law) methods of cognition. Results: the use of the right to freedom of speech involves the person’s use of all the powers vested by this freedom: the right to produce and search for information, the right to make up messages out of the information, the right to transfer and disseminate information, the right to use accessible communication channels, the right to receive and
decode the transferred messages, the right to hold one’s own opinions and beliefs, the possibility to enjoy the freedom of communication as a commonweal. Conclusions: the constitutional
right to freedom of speech is classified as the fundamental human right, it is inalienable and
is given to everyone since birth. As a fundamental right, the freedom of speech provides protection against arbitrary interference of the state into the important area of the human life –
communication.
Keywords: freedom of speech; human rights; fundamental rights;
inalienable rights; indefeasible rights; communication; information
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ПРАВО НА СВОБОДУ СЛОВА КАК ОСНОВНОЕ ПРАВО
В. А. Кочев
Доктор юридических наук, профессор, зав. кафедрой конституционного и финансового права
Пермский государственный национальный исследовательский университет
614990, Россия, г. Пермь, ул. Букирева, 15
ORCID: 0000-0002-4009-3585; ResearcherID: A-9121-2017
e-mail: kochevvladimir@mail.ru

А. Б. Эктумаев
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Введение: в статье рассматриваются исходные конституционно-правовые требования права
на свободу слова как одного из основных прав человека, отмечается его сложная природа в качестве личного и политического права. Цель: проанализировать разработанные в науке конституционного права и судебной практике подходы к понятию «свобода слова» и обосновать, что право на
свободу слова относится к числу основных прав личности. Методы: методологическую основу исследования составила совокупность общенаучных (анализ, синтез, индукция и дедукция) и частнонаучных (формально-юридический, сравнительно-правовой) методов познания. Результаты: использование права на свободу слова предполагает использование лицом всех предоставленных
ему этой свободой правомочий, а именно: право производить и искать информацию; право
придавать информации форму сообщения; право передавать и распространять информацию;
право использовать доступные каналы связи; право получать и расшифровывать передаваемые
сообщения; право придерживаться своего мнения, убеждения; возможность пользоваться свободой коммуникации как социальным благом. Выводы: конституционное право на свободу слова
относится к основным правам человека, оно является неотъемлемым и принадлежит каждому
от рождения. Как основное право, свобода слова обеспечивает защиту от произвольного вмешательства государства в важнейшую сферу человеческой жизни – коммуникацию.
Ключевые слова: свобода слова; права человека; основные права;
неотъемлемые права; неотчуждаемые права; коммуникация; информация

(Part 4 of Article 29)2, the right to private property
(Article 35)3, the right to the juridical protection
(Article 46)4, and the right to the free use of the
person’s own abilities and property for entrepreneurial activities (Article 34)5, the right to be elected to the state power bodies and local selfgovernment bodies (Part 2 of Article 32)6 and the
right to education (Article 43)7.

Introduction
The categories of fundamental rights are considered in legal literature in different aspects. The
two principle approaches to this issue, closely related to each other, should be distinguished: all the
constitutional rights are qualified as fundamental
rights or only the most important rights of a human
(those inalienable and indefeasible and given to
everyone since birth in accordance with Part 2 of
Article 17 of the Constitution of the Russian Federation). Against this background, the RF Constitutional Court’s regulations addressing the mentioned
task are of special interest.
The Constitutional Court of the Russian Federation considers different constitutional rights to
be fundamental rights: the freedom of movement
and the freedom to choose the place of living
(Part 1 of Article 27)1, the freedom of information

2

Regulation of the Constitutional Court of the Russian Federation of March 4, 1997, No. 4-P. Collection of Legislative Acts
of the Russian Federation. 1997. No. 11. Art. 1372.
3
Regulation of the Constitutional Court of the Russian Federation of July 14, 2005, No. 9-P. Collection of Legislative Acts of
the Russian Federation. 2005. No. 30 (Part II). Art. 3200.
4
Regulation of the Constitutional Court of the Russian Federation of November 17, 2005, No. 11-P. Collection of Legislative
Acts of the Russian Federation. 2005. No. 48. Art. 5123.
5
Regulation of the Constitutional Court of the Russian Federation of July 18, 2003. No. 14-P. Collection of Legislative Acts
of the Russian Federation. 2003. No. 30. Art. 3120.
6
Regulation of the Constitutional Court of the Russian Federation of April 25, 2000, No. 7-P. Collection of Legislative Acts
of the Russian Federation. 2000. No. 19. Art. 2102.
7
Regulation of the Constitutional Court of the Russian Federation of April 8, 2004, No. 167-O. Collection of Legislative Acts
of the Russian Federation. 2004. No. 19. Art. 2099.

1

Regulation of the Constitutional Court of the Russian Federation of April 4, 1996, No. 9-P. Collection of Legislative Acts of
the Russian Federation. 1996. No. 16. Art. 1909.
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It is necessary to pay attention to the fact that
the Constitutional Court does not use the notion of
the “fundamental right” defining the freedom of
speech. On account of the successive use of the
“fundamental right” characteristic each time when
mentioning the right to juridical protection1, and in
particular in connection with the acknowledgment
of the freedom of entrepreneurial activities and the
right to education as fundamental rights, this circumstance can hardly be called accidental.
In this relation, three regulations of the RF
Constitutional Court are indicative: 1) Regulation
of November 30, 2003, No. 15-P2, 2) Regulation of
November 14, 2005, No. 10-P3 and 3) Regulation
of June 16, 2006, No. 7-P4. In all the three cases the
claims were associated with the freedom of speech
restriction. It may seem to determine the necessity
to express the standpoint concerning the nature of
the freedom of speech as a fundamental right.
However, in no single regulation was the freedom of speech called a fundamental right. In other
cases, the RF Constitutional Court, mentioning the
freedom of speech, limited itself to such wording as
the “constitutionally meaningful purpose”, or, for
example, the “constitutional right”5. Such a “position” requires clarifications.
This means that the necessity to research the
constitutional right to the freedom of speech as a
fundamental right should be considered compelling.

individual and the state, thus fixing one of the
fundamental principles of such relations. Based on
that, this regulation of the RF Constitution should
be understood in the following way: each individual since his birth and till he dies possesses the
most important (fundamental) rights. No one and
under no circumstances can be deprived of these
rights.
Having regard to the above, let us make it
clear that understanding of fundamental rights is
primarily defined by Part 2 of Article 17 of the RF
Constitution, which runs that fundamental rights are
indefeasible rights and are granted to each individual naturally.
International law classifies the right to freedom and the equality of men as rights acknowledged naturally and the right to life is settled as an
indefeasible right. The RF Constitution categorizes
the right to the personal dignity (Part 1 of Article 21), the right to freedom (Part 1 of Article 22),
the right to privacy (Part 1 of Article 23) and some
others as indefeasible rights, along with the right to
life. For this reason, they are called fundamental.
From our point of view, fundamental rights
have a number of typical features. Fundamental
rights and their guaranteeing are associated, first of
all, with providing and protection of the most important or most assailable spheres of a person’s activities; secondly, the original constitutional values,
i.e. an individual, his freedom, equality and personal dignity, privacy are directly represented in other
rights (these, for example, include appendant and
special fundamental rights); thirdly, the RF Constitution assigns the highest guarantees to fundamental rights and freedoms.
As is known, not all personal rights comply
with the mentioned characteristics, but the most
important of them and first of all those serving as
indefeasible and manifesting the original constitutional values and their principal guarantees.
The described approach is compliant with the
doctrinal provisions of K. Hesse. The author notes
that, in their origin and historical development, fundamental rights are the guarantees that secure and
protect separate, particularly important or constantly
attacked spheres of life; and in the subjective understanding, fundamental rights of the constitutional
states of the West are super-positive legal values and
the basis of legal awareness [5, pp. 151, 159].
The concept of K. Hesse was supported by
the domestic constitutionalists. As E. A. Lukasheva notes in her work, the list of fundamental rights

Nature of Fundamental Rights
The question about the fundamental right criteria is widely discussed in juridical literature. In
spite of the disputable nature of the question, researches find various characteristics which basically do not contradict each other but reveal different
angles of one and the same notion.
The meaning of the regulation of Part 2 of
Article 17 of the RF Constitution is that it legally
settles the fundamental relationships between an
1

Regulation of the Constitutional Court of the Russian Federation of April 14, 2002, No. 4-P. Collection of Legislative Acts
of the Russian Federation. 2002. No. 18. Art. 894.
2
Regulation of the Constitutional Court of the Russian Federation of October 30, 2003, No. 15-P. Collection of Legislative
Acts of the Russian Federation. 2003. No. 44. Art. 4358.
3
Regulation of the Constitutional Court of the Russian Federation of November 14, 2005, No. 10-P. Collection of Legislative
Acts of the Russian Federation. 2005. No. 47. Art. 4968.
4
Regulation of the Constitutional Court of the Russian Federation of June 16, 2006, No. 7-P. Collection of Legislative Acts of
the Russian Federation. 2006. No. 27. Art. 2970.
5
Regulation of the Constitutional Court of the Russian Federation of November 22, 2000, No. 14-P. Collection of Legislative
Acts of the Russian Federation. 2000. No. 49. Art. 4861.
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consists of the rights contained in the fundamental
international acts (the Universal Declaration of
Human Rights of 1948, the International Covenant
on Economic, Social and Cultural Rights of 1966,
the International Covenant on Civil and Political
Rights of 1966 and the European Convention for
the Protection of Human Rights and Fundamental
Freedoms of 1950). In the author’s opinion, fundamental rights are the backbone of the legal status of
a person and they allow for the emergence of other
numerous rights necessary for a normal life of a
person [3, pp. 135–136].
M. V. Baglai points out such characteristics as
the importance, the depth of fundamental rights,
their ability to uncover the natural state of freedom,
as well as their being covered by the supreme juridical protection [1, p. 167].
T. Ya. Habrieva and V. E. Chirkin give such a
characteristic as the connection of fundamental
rights enumerated in the RF Constitution with the
universal human values and other universally
acknowledged rights and freedoms of a person
[4, p. 136] (Part 1 of Article 55).
Thus, a complex nature of fundamental rights
is revealed in juridical literature: their essence and
content (the original constitutional values, guaranteed rights necessary for human existence, the
backbone of the legal status of a person) as well as
the juridical aspect (establishment of the human
rights and freedoms which are indefeasible and belong to a person since birth in the basic international legal acts and constitutions of democratic countries) are defined.

within which a person or a group of persons are to
be left to do or be what they are able to do or be [6].
It is worth noting that yet at the beginning of
the previous century constitutionalists, when categorizing fundamental rights, accepted them as having a negative character. Fundamental rights were
unanimously viewed as the guarantees against the
state’s interference into the individual liberty
sphere.
For example, V. F. Matveev, analyzing the
ideas of the German constitutionalist O. Gierke,
states that the fundamental rights concept, as the
latter understands it, implies the existence of a
personal liberty kingdom, which is untouchable
even for the supreme mode of communication.
That is why the object of fundamental rights is not
the freedom of worship, not the freedom of press
or the freedom of meetings, but the fact that the
state agrees to recognize the disputable set of actions contained in these notions as a non-state
sphere of the individual self-activity, and correspondingly the state agrees not to interfere in this
sphere [2].
It appears that the guarantee of the negative
liberty can be regarded as one of the principal criteria of the fundamental human rights. It is because
human rights in their social and political essence
are the rights of protection. These are the rights of
protection from the despotism of the state power,
from the excessive interference in the sphere of
personal freedom [5, p. 169].
Furthermore, the attention should be paid to
the fact that fundamental rights are classified as the
so-called first-generation rights [3, p. 137]. With
this, some of the researches incline to assign all the
“negative freedoms” particularly to the first- generation rights.
The first generation rights are traditionally
considered to be the rights which were the first to
get the legal acknowledgement as natural, inherent
and belonging to each person since birth in the
basic constitutional documents of the bourgeois
revolutions epoch. The Bill of Rights of 1791, the
Declaration of the Human and Citizen Rights of
1791, the first constitutions of the world’s countries
are among them.
V. F. Matveev makes it prominent that fundamental rights got their name basically because they
are declared in triumph when establishing the constitutional form of government and because they are
enshrined in the constitutional charters and documents of inaugural character [2].
In view of the foregoing, one should admit
that fundamental rights are the “negative freedoms” which define the human activities sphere

Content of the Freedom of Speech
as a Right
The original fundamental human rights are
closely connected with the appendant and special
rights. In these relation, the latter increase the protective force of fundamental rights. Special rights
themselves gain the essence of fundamental guarantees. In other words, the indefeasible guarantees
acquire the quality of fundamental rights and thereby can be viewed as fundamental ones.
The understanding of the problem under research can be improved through considering it
within the framework of the “negative liberty” concept. The attributed author of the notions “negative” and “positive” liberties is I. Berlin. The negative liberty if defined by the researcher as the individual’s minimum freedom protected from the external interference. This freedom from something
differs from the “positive liberty”, which is the
freedom for something. The essence of the negative
liberty was defined by I. Berlin himself as the area
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free from the state’s interference. These rights are
characterized by such features as the fundamental
nature and ability to protect (guarantee) the minimum freedom necessary for the existence and development of any person.
In this respect, fundamental rights are the basic
legal values forming the centerpiece of the person’s
legal status in any democratic society. Fundamental
rights are enshrined in the principal (universal) international acts. Historically, fundamental rights
were acknowledged as a result of bourgeois revolutions and were included into the first constitutions
of the world’s countries.
The nature of fundamental rights is not limited to the mentioned features. The right to juridical protection, for example, needs to be included
into the list of fundamental rights in spite of the
fact that it does not comply with the above characteristics of this group of rights. With this, in relation to fundamental rights, it acts as an inherent
guaranteed right.
For example, the RF Constitutional Court stated that the right to juridical protection refers to fundamental inherent human rights and freedoms being
simultaneously the guarantee of other rights and
freedoms1. One should agree with this because the
right to juridical protection in a democratic society
is an indefeasible guarantee of the fundamental
rights protection, which was repeatedly stated in the
foreign [8; 9] and domestic literature.
The group of fundamental rights includes the
freedom of speech. As a rule, researchers limit the
freedom of speech to the right to freely distribute
opinions, views, ideas, including or excluding the
freedom of information and the freedom of press
into/from its content. Such an approach seems to be
restrictive. In our opinion, the freedom of speech as a
fundamental right is a guarantee against the state’s
interference into the most important sphere of the
human life – into communication.
In the communicative sense, the freedom of
speech includes a number of freedoms and prohibitions. These are: a) the freedom to produce and to
search for information; the freedom to make up
messages out of the information; the freedom to
transfer and disseminate information, the freedom
to use the accessible communication channels, the
freedom to receive and decode the transferred mes-

sages; b) the right to hold to opinions and beliefs:
c) the right to protection of all the persons involved into the communication activities;
d) prohibition for the authorities to interfere in
communication activities; e) prohibition on limitation of the means of disseminating information;
f) prohibition on forcing anyone to express opinions, ideas, beliefs; g) prohibition on interference
in activities of the communication service providers; h) prohibition on censorship.
The historical experience shows that communication, being an important sphere of life, is constantly under the threat from the state authorities.
Without the freedom of communication, a person is
not able to exist and progress harmonically. The
opportunity to communicate guaranteed by the
freedom of speech means the possibility of the total
development and application of all the human
qualities, intellect, talents, and meeting the spiritual
and other needs. That is why the freedom of
speech is defined in juridical literature as one of
the key freedoms in the society, and first of all of
the society’s political and spiritual spheres
[5, p. 196]. Thus, it is not by chance that the Preamble of the Universal Declaration of Human
Rights proclaims the freedom of speech and beliefs as the highest aspiration of the common people. A special value of the freedom of speech is
recognized in different legal systems.
For example, in the West European countries
of the continental system, the right to the freedom
of speech is characterized as an inalienable right
intrinsic to a person’s nature [10], in the American
legal doctrine – as one of the major and fundamental freedoms [9]; the legal doctrine of Great Britain points out that the freedom of speech results
from the personal freedom and is a derivative of it
[8]. The right to the freedom of debating for the
members of the English Parliament was stipulated
already in the English Bill of Rights of 1689, and
the freedom of speech and press for all the persons
was settled in the first amendment to the American
Bill of Rights of 1789 and in the French Declaration of Human and Citizen Rights of 1789. Today
the freedom of speech is legitimized in all the basic
international acts on human rights and is traditionally viewed as a universal legal and human value.
The value essence of the freedom of speech can be
studied in its subjective and objective meanings.
The freedom of speech as a subjective right
was not always unambiguously treated in legal
science. For example, in the opinion of G. Jellinek,

1

Regulation of the Constitutional Court of the Russian Federation of May 11, 2005, No. 5-P. Collection of Legislative Acts of
the Russian Federation. 2005. No. 22. Art. 2194.
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the state’s recognition of some known sphere of
freedom for the citizens is mainly explained by the
fact that the actions taken by the citizens within this
sphere are not juridically interesting for the state;
and if someone, practicing the freedom of printing,
publishes his work, then this action has to do with
the state’s rights in the same way as drinking of the
person’s own wine or walking on the person’s own
piece of land [2].
However, de-facto the state construction
proves the contrary: fundamental rights, inevitably
facing the public power authority, become very assailable. Therefore, the necessary conclusion was
made that fundamental rights require having the
authority to force the state to at least abstain from
interference. At present, the constitutional theory
and practice, including that of Russia1, conferred
the meaning of the protective subjective rights on
the fundamental (constitutional) rights.
The freedom of speech as a subjective right is
defined as a legally guaranteed type and degree of
the possible behavior of a person, including three
elements:
1. A possibility for the positive behavior (right
to personal actions/ failure to act). The freedom of
speech suggests both its positive usage and refusal
to practice it (failure to act). Only on the condition
of the availability of the mentioned alternative, one
can speak about the real freedom of the realization
of the right [5, p. 153].
The positive use of the freedom of speech involves the person’s use of all the authorities imposed by this freedom: the right to produce and to
search for information, the right to make up messages out of the information, the right to transfer
and disseminate information, the right to use the
accessible communication channels, the right to
receive and decode the transferred messages, the
right to hold to opinions and beliefs, the possibility
to enjoy the freedom of communication as a commonweal. On the other hand, the freedom of practicing the subjective right means a freedom to refuse to use it.
Part 3 of Article 29 of the RF Constitution settles the corresponding guarantee norm, according to

which no one can be forced to express his opinions
and beliefs or to abandon them. The refusal to practice the freedom of speech is a kind of “the right to
remain silent” and “the right for silence”, i. e. the
freedom to refuse to transfer or distribute messages.
Moreover, the refusal to exercise a right means
also the right to refuse to receive messages. This
right is established, in particular, by the USA Supreme Court. In case Rowan v. United States Post
Office Dept. the court declares: “There is nothing in
the Constitution that makes us listen to or watch the
undesired communication no matter what its quality
is”2. This statement can also be referred to the guarantees of Part 3 of Article 29 of the RF Constitution, it may be made currently relevant by the fact
that the freedom to refuse to receive the transferred
messages is the constitutional grounds for solving
such a problem as “spam”.
The right to refuse to receive messages is not
an absolute right, it can be restricted for protecting
other values contained in the Constitution. In particular, the RF Constitution restricts the freedom of
communication in the sphere of criminal procedures, setting the obligation of witnessing. The exceptions from this requirement are settled in Part 1
of Article 51 of the RF Constitution, which runs
that nobody shall be compelled to be a witness
against themselves, against their spouse and close
relatives defined by the federal law. With this, a
possibility to refuse to witness in the mentioned
cases is provided by the general regulation of Part 3
of Article 29 of the RF Constitution, which establishes the prohibition to compel to express one’s
own opinions and beliefs.
2. A possibility to demand the corresponding
behavior from the right-bound person (the right to
other people’s behavior).
The right-bound persons are: firstly, an individual and a citizen; secondly, associations of citizens, their bodies and authorized persons; thirdly,
state power and local self-government bodies and
their officials. All the mentioned persons can create
conditions of restricting the freedom of speech by
their illegal actions. Therefore, holders of the right
to the freedom of speech are entitled to demand
from them to observe the existing legislation in order to avoid the infringement of rights.

1

Regulation of the Constitutional Court of the Russian Federation of May 31, 2005, No. 6-P. Collection of Legislative Acts of
the Russian Federation. 2005. No. 23. Art. 2311; Regulation of
the Constitutional Court of the Russian Federation of November 29, 2004, No. 17-P. Collection of Legislative Acts of the
Russian Federation. 2004. No. 49. Art. 4948.

2

Rowan v. United States Post Office Dept. (1970). Available at:
http://www.openjurist.org/397/us/728 (accessed 23.09.2015).
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3. The possibility to resort to the state coercion
in case the party fails to perform obligations. In
case the right-bound person infringes the right to
the freedom of speech, the subject of right can go to
the court for protecting the infringed right.
The named elements in their unity define the
content of the right to the freedom of speech as a
subjective right.

Court notes, elections as one of the democratic institutions can be considered to be free only in case
the right to objective information and the freedom
of expressing opinions are guaranteed2.
Based on the mentioned above, one must admit that the freedom of communication activities is
removed from the competence of the state authorities which are not entitled to cancel it or interfere in
this sphere of life with no reasons. The general constitutional guarantee of the freedom of speech is the
ideological diversity as one of the constitutional
system fundamentals protected by the direct prohibition on the establishment of the state or any other
mandatory ideology (Part 2 of Article 13 of the RF
Constitution).
With this, the objective legal aspect of the
freedom of speech excludes the unrestricted freedom of an individual. When practicing the freedom
of speech, protection of other constitutional values
(fundamentals of the constitutional system, morality, health, legitimate rights and interests of other
persons, country’s defense, national security)
should be observed in accordance with Part 3 of
Article 55 of the RF Constitution. For this purpose,
the RF Constitution establishes direct prohibitions.
These are the principal ones of them: the prohibition on creation and promotion of public entities
whose purposes and actions are aimed at the incitement of social, ethnic, national and religious
conflicts (Part 5 of Article 13 of the RF Constitution); the prohibition on agitprop leading to social,
ethnic, national and religious hatred and antagonism; the prohibition on the declaration of social,
ethnic and religious supremacy (Part 2 of Article 29
of the RF Constitution).
Taking into account the mentioned above, one
should agree that for the purpose of protecting the
constitutionally secured values, the freedom of
speech can be restricted by definite constitutional
prohibitions. In the law enforcement practice,
these restrictions should be reasonable, fair and
proportionate; if they are followed, the guarantees
of the freedom of speech are strengthened, and
their normative meaning gets constitutional justification.

Objective and Legal Meaning
of the Freedom of Speech
The value essence of the freedom of speech is
not limited to the subjective-legal meaning. Fundamental rights are, on the one hand, subjective
rights of an individual, and on the other hand, they
are the elements of the objectively existing social
order [5, pp. 148–158]. They constitute the content
of the general public order, thus receiving the objectively legal meaning. Through the realization of
the subjective rights, the corresponding constitutional order is formed. Thereby, the latter obtains
its actual existence. The principal elements of the
democratic constitutional legal order are included
into the legal basis of the constitutional system,
thus being objectively manifested. The objective
legal meaning of fundamental rights is taken into
account by the RF Constitutional Court when taking decisions on specific cases.
For example, in one of its decisions, the RF
Constitutional Court formulated the following position: due to the interrelated regulations of Articles 1
(Part 1), 3 (Part 3) and 32 (Parts 1 and 2) of the RF
Constitution, voting rights, being subjective rights,
act as an element of the voter’s constitutional status. With this, these rights are the elements of the
public legal institution of elections1, which is one of
the foundations of the democratic constitutional
legal order.
The objective legal meaning of the freedom of
speech is determined by its direct connection with
the fundamentals of the constitutional system. The
realization of the freedom of speech is one of the
conditions for the ideological diversity provided for
in Part 1 of Article 13 of the RF Constitution. This is
because the ideological diversity in the society is not
possible without the freedom of communication.
Ultimately, providing the freedom of speech is
one of the guarantees of the true people power and
democratic state power established as the basis of
the constitutional system by Article 1 and Article 3
of the RF Constitution. As the RF Constitutional

Conclusions
1. The constitutional right to the freedom of
speech is one of the fundamental human rights, it is
indefeasible and belongs to everyone since birth.
As a fundamental right, the freedom of speech

1

2

Regulation of the Constitutional Court of the Russian Federation of November 29, 2004, No. 17-P. Collection of Legislative
Acts of the Russian Federation. 2004. No. 49. Art. 4948.

Regulation of the Constitutional Court of the Russian Federation of October 30, 2003, No. 15-P. Collection of Legislative
Acts of the Russian Federation. 2003. No. 44. Art. 4358.
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provides protection from the voluntary interference
of the state in the most important sphere of a person’s life – the sphere of communication.
The freedom of speech is one of the most important guarantees of the original constitutional
rights (life, freedom, reputation and dignity). The
freedom of speech itself is legalized in all the basic
international acts on human rights and in the constitutions of the world’s countries.
2. The content of the freedom of speech as a
subjective right includes the following elements:
а) a possibility for a positive behavior (right to personal actions/ failure to act), which involves the
freedom to produce and search for information, the
freedom to make up messages out of the information, the freedom to transfer (disseminate) information, the freedom to use the accessible communication channels, the freedom to receive and
decode the transferred messages, the freedom to
hold to opinions and beliefs; b) a possibility to enjoy the freedom of communication as a public weal;
c) a possibility to demand the corresponding behavior from the right-bound person (the right to other
people’s behavior); d) a possibility to resort to the
state coercion in case the other party fails to perform obligations.
In addition, the subjective right to the freedom
of speech also includes the right to refuse to transfer and distribute messages and the right to refuse
to receive messages.
3. The objective legal meaning of the freedom
of speech lies in the fact that the realization of the
freedom of speech is implemented in the fundamentals of the constitutional system. The freedom of
speech is one of the principal elements of the democratism (Article 1 of the RF Constitution), the
power of people (Article 3 of the RF Constitution),
the ideological diversity (Part 1 of Article 13 of the
RF Constitution).
4. The freedom of speech as a complex right is
restricted by general constitutional prohibitions: a)
prohibition on the creation and promotion the public entities whose purposes and actions are aimed at
the forced changing of the existing constitutional
system and damage to the integrity of the Russian
Federation, undermining of the national security,
organization of armed groups, incitement to social,
ethnic, national and religious conflicts (Part 5 of
Article 13 of the RF Constitution); b) the prohibition on agitprop leading to social, ethnic, national
and religious hatred and antagonism; the prohibition on the declaration of social, ethnic, religious
and language supremacy (Part 2 of Article 29 of the
RF Constitution).

Moreover, the freedom of speech can be restricted by the federal legislative authorities for the
purpose of protecting the constitutionally secured
values: the fundamentals of the constitutional system, morality, health, legitimate rights and interests
of other persons, ensuring the country’s defense
and national security (Part 3 of Article 55 of the RF
Constitution).
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Introduction: the article considers introduction into the system of the state power organization of such an element as delegation of particular public authorities to the subjects of private
law. Purpose: to analyze the relations emerging when subjects of private law exercise functions
and powers characteristic of governmental bodies; to identify the forms of delegation and gaps
emerging in the system of public administration; to perform analysis of each form of delegating
authoritative powers. Methods: the research is based on analysis of statutory regulation, technical and comparative law methods. Results: the identified forms of delegating state powers of
authority accepted in the Russian Federation are as follows: co-regulation, self-regulation and
quasi-regulation; establishment of an organization with a special status combining the features
of a state body and those of a non-profit organization but having the right to engage in business
activities; management of a territory by a private law organization; outsourcing of the functions
of governmental bodies. It has been revealed that the RF Constitution does not provide for (but
also does not prohibit) delegating powers of authority to non-governmental organizations.
Permissibility of such delegation is based on the broad interpretation of the RF Constitution
general provisions given in some rulings of the RF Constitutional Court. Conclusions: modern
ideology of libertarianism, which proves inefficiency of the government in performing its public
functions, has a considerable influence on the content of the administrative reform. One of the
reform lines is the government’s renunciation of excessive authorities and their delegation to
the third sector – different non-governmental organizations. Lack of unified rules of such delegation in the Russian Federation entails abuses, as well as the government’s refusal to control
the efficiency of performing public functions.
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Введение: статья посвящена внедрению в систему организации государственной власти такого элемента, как передача (делегирование) отдельных публичных полномочий субъектам частного права. Цель: проанализировать отношения, возникающие по поводу осуществления субъектами частного права функций и полномочий, характерных для органов государственной власти.
Выделить формы делегирования, пробелы, возникающие в системе государственного управления,
провести анализ содержания каждой из форм передачи властных полномочий. Методы: основу
данного исследования составили метод анализа нормативно-правового регулирования, формально-юридический и сравнительно-правовой методы. Результаты: установлены формы делегирования государственно-властных полномочий, принятые в Российской Федерации: сорегулирование, саморегулирование и квазирегулирование; создание организации с особым статусом, совмещающей в себе признаки государственного органа и некоммерческой организации, но имеющей
право заниматься предпринимательской деятельностью; управление территорией организации
частного права; аутсорсинг функций органов государственной власти. Выявлено, что Конституция России не предусматривает (но и не запрещает) делегирование государственно-властных
полномочий негосударственным организациям. Допустимость делегирования основывается на
расширительном толковании общих положений Конституции России, осуществленном в некоторых постановлениях Конституционного суда РФ. Выводы: современная идеология либертарианства, обосновывающая неэффективность осуществления государством своих публичных функций, оказывает заметное влияние на содержание административной реформы. Одним из направлений реформы является отказ государства от выполнения избыточных полномочий и передача
их третьему сектору – различным негосударственным организациям. Отсутствие единых правил
такой передачи в Российской Федерации влечет злоупотребления, а также отказ государства в
части контроля за эффективностью выполнения публичных функций.
Ключевые слова: делегирование; власть; полномочия; сорегулирование, саморегулирование;
квазирегулирование; государственный орган, негосударственные организации; либертарианство

Article 11 of the RF Constitution specifies
public authorities, distinguishing two levels (federal
level and level of the subject of the Russian Federation) and enumerating them depending on what
branch of power they belong to (legislative, executive, judiciary).
However, nowadays we can see changes in
many conventional principles of organizing social
life: establishment of international associations with
supranational authorities, internationalization of
law, leadership of transnational corporations, globalization of economy, instantaneous dissemination
of information. All this cannot but affects state institutions which are trying to adapt to the changing
reality. Over the last 25 years, our country has tested itself almost all possible variants of development: from the policy of chaos and disintegration

Introduction
According to Article 1 of the Constitution, the
Russian Federation is declared a democratic federative and constitutional state with the republican form
of government. According to Article 3 of the Constitution, the holder of sovereignty and the only source
of power in Russia is its multinational public that can
exercise it either directly or via central and local authorities. Thus, the Constitution defines the subject
of power as well as the forms of its exercise, having
established the monopoly of public institutions (state
and local government authorities). The traditional
doctrine of constitutional law proceeds from this
idea. As S. A. Avakyan mentions: “If it is necessary
for a state to manifest itself in terms of governing, it
is done by public authorities acting as independent
subjects of constitutional legal relations” [12].
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of all management systems to strengthening centrist
principles (since the tragedy in Beslan and Putin’s
historical speech about reinforcing the vertical
power structure). However, after a short period of
time it has become quite clear that the process of
centralization has its limits. Political reforms undertaken under the aegis of strengthening democracy
and power deconcentration principle coincided with
the long-lasting economic crisis and sanctions from
the USA and the European Union. All this made the
problem of finding an effective national administration system acute. One of the recipes offered to increase the efficiency is to introduce commercial
principles into the system of organizing governmental power. The extension of this policy is delegation of particular state authoritative powers to
private law subjects. All this is within the logic of
the liberal idea to build such a type of societal organization in which the government will have the
minimal role.

only to provide exterior borders in which spontaneous order originates and exists” [23]. In other
words, he calls into question the monopoly of a
state as the main regulator of public relations.
L. Mises substantiates liberalism as a trend
which “opposes further expansion of governmental
activity”. His idea is to support private property as
the main principle of “organizing human life in society”. All this must substantiate governmental
minimalism [28]. Murray Rothbard derives a formula: “We are not the government, and the government is not us” [30].
Such statements have a significant number of
supporters who continue the general idea about
withering away of the state as a form of organizing
public life. R. Cornwell develops the theory of the
“third sector” (an independent sector) which can
perform the governmental functions more efficiently [20]. Many ideas, for example, are used to justify
the necessity of building the edifice of publicprivate partnership [15]. Anthony de Jasay delivers
a verdict: “Even the most altruistic state cannot pursuit any aims other than their own” [21, p. 26]. Martin van Creveld also draws conclusions impartial for
the state: “Having emerged as a tool to allow the
monarchs to become absolute sovereigns, the state
began to live its own life. As an apocalyptical monster it hung over the society”. As a result, the author
underlines an ambiguous value of the thing called
“state”, and he sees the way out of this situation in a
gradual “deviation from the state” [21].
It is not enough for the new ethics just to declare that it is necessary to reduce the authority of
the government, to deprive its bodies of their excessive functions. The concept of state itself is being
revised. It is declared as a dogma that the state is
not a single whole. In opinion of the liberal society
model representatives, the contrary idea can be useful in political philosophy, but in practice there is
no such a concept as state [17]. There are different
organizations which in some way participate in administrative activity. In a general sense, they are
referred to the components of the governmental
machinery.
Based on this ideology, one of the ways out of
the described apocalyptic situation is delegation by
the government of its particular authorities to nongovernmental organizations (third sector, which is
being developed).

Political and Legal Reasoning
for Delegating State Powers
A basic ideological dogma underlying the delegation of governmental authoritative powers to
non-governmental organizations is the theory of
libertarianism. It has quite a long history. As early
as in the 18th century Jacques Claude Marie Vincent
de Gournay declared the “Laissez – faire” principle
(from French “let us do”) [14, p. 914]. As applied
to modern times, libertarianism was developed by
the Austrian school representatives: Friedrich August von Hayek (Nobel laureate in Economics,
1974), Ludwig von Mises, Murray Rothbard.
F. A. Hayek systemized the key drawbacks of a
state:
1. Subordination of the legislative power to the
executive power.
2. Transformation of people’s representatives
into agents of lobbying groups.
3. Transfer of making decisions important for
the society to the sphere of current government.
4. Dependence of the government on the mass
media (Hayek gives them a unifying name “media”).
At the same time, F. A. Hayek analyzes the
functions of a state, demonstrating that many of
them could be performed by the private sector. He
draws an important conclusion: “In a free society
government is one of many organizations necessary
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often used when characterizing the practice of delegation in West European legal science [3, p. 65].
Let us add that the negative aspect of the term
“power privatization” is revealed in foreign research works, too [26].

Constitutional Principles of Delegating State
Authoritative Powers in the Russian Federation
The RF Constitution does not use the term
“delegation”, including when defining the procedure for the exercise of state power. At the same
time, the Constitution allows for redistribution of
state powers of authority, using different wordings:
contract (Article 66 provides for reauthorization
between an autonomous okrug and territory (region)); change in the status of the power holder
(part 5 of Article 66 provides for the opportunity to
change the status of a Russian Federation subject);
delegation (Article 78 consolidates the delegation
of authoritative powers under the executive branch
of power); vesting (Article 132 provides for vesting
state powers to local government bodies).
Using such reticence, the Constitutional Court
of the Russian Federation has made numerous
broad interpretations of these articles, having identified not only the possibility of distributing powers
of authority between public power holders but also
involvement of non-governmental organization in
this range of parties: notary offices (Ruling of May
19, 1998 No. 19-P1), self-regulatory organizations
of arbitration managers (Ruling of December 9,
2005 No. 12-P2). However, these rulings contain
only the general conclusion on the permissibility of
delegating state authoritative powers. At the same
time, the Constitutional Court of the Russian Federation avoided the formulation of constitutional
characteristics of delegating power.
It should be noted that one of the claims of the
administrative reform declared by the Decree of the
President of Russia of July 23, 2003 No. 824 “On
Measures of Conducting the Administrative Reform
in 2003-2004”3 was termination of the excessive
governmental regulation. Despite the temporary
terms of the given Decree, its relevance is preserved in the current decade. The forms of terminating the excessive governmental regulation are rather diversified. Considering that the administrative
reform has already been functioning for quite a
long time, the government can be seen to have succeeded in the process of “power privatization”.
Russians have an ambiguous attitude to the word
“privatization”, but it is exactly this term that is

Co-Regulation, Self-Regulation,
Quasi-Regulation
Delegating powers of authority is sometimes
considered to be a paired category of deregulation.
However, in the latter case there is a refusal from
the governmental regulation when the emerging
“niche” can be occupied by a private organization.
Some intermediate forms are co-regulation and
self-regulation, when delegation can be manifested
in various forms.
In a classical way co-regulation appears in
adoption of legal regulations by the governmental
body together with a non-governmental organization. For example, according to the fundamental
principles of legislation of the Russian Federation
on the notarial system4 the joined party in adopting
important legal regulations is the Federal Notarial
Chamber (non-profit organization based on obligatory membership of privately practicing notary officers). The Ministry of Justice of the Russian Federation jointly (it is exactly this wording which is
used in the law) with the Federal Notarial Chamber
ratifies the Procedures of taking a qualification exam by individuals willing to become notary officers5, Regulation on the Review Board6 and other
documents.
Co-regulation can be considered a form of participation of non-governmental organizations in the
current administration activity of a regulatory body.
Let us take as an example the creation and activity
of a special regulatory body which has representation of both the government and the main participants of the regulated activity. According to Article
33 of the Federal Law of March 26, 2003 No. 35–
FZ “On Electric Power Engineering”7, the Review
Board (regulatory body) of the Market Council
(non-profit organization which unites (on the basis

4

Bulletin of the Congress of People’s Deputies of the Russian
Federation and the Supreme Soviet of the Russian Federation.
1993. No. 10. Art. 357.
5
Bulletin of Normative Acts of Federal Executive Bodies.
2015. No. 41.
6
Ibid. 2000. No. 28.
7
Collection of Legislative Acts of the Russian Federation.
2003. No. 13. Art. 1177.

1

Collection of Legislative Acts of the Russian Federation.
1998. No. 22. Art. 2491.
2
Ibid. 2006. No. 3. Art. 335.
3
Ibid. 2003. No. 30. Art. 3046.
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of membership) subjects of power engineering and
large consumers of electricity) was established. The
Review Board includes both representatives of
governmental bodies and non-profit organizations.
Co-regulation is a perspective trend in governmental power activity but it has to meet particular requirements which have been worked out clearly abroad. Let us demonstrate them as theses which
can be conceived by Russian administration practice. Firstly, there should be an institutional aspect
– the presence of a co-regulation subject which has
to meet particular requirements: the presence of
positive intentions (in Europe this principle is formulated in the following way: “A fox should not be
responsible for a henhouse” [18]); orientation towards interaction and cooperation; government’s
confidence in the co-regulator. Secondly, a criterial
aspect should be followed – the law should define
the co-regulation criteria [24]. Thirdly, it is necessary to provide transparency of the system, with
long-term public control over co-regulation [16].
Fourthly, sound indices of legitimacy and coregulation efficiency should be established. The
state should specify what it expects from coregulation [29].
The concept of self-regulation is given in Article 2 of the Federal Law of December 1, 2007
No. 315-FZ “On Self-Regulatory Organizations”1.
They are defined as “independent and initiative activity which is carried out by the subjects of entrepreneurial or professional activity and the essence
of which is development and establishment of the
standards and rules of the given activity, as well as
control over compliance with the requirements of
the given standards and rules”. The RF Government
Decree of December 30, 2015 No. 2776-р ratified
the Concept of enhancing self-regulation mechanisms, which confirms the governmental attitude to
the development of this institution.
Self-regulation can be a result of initiative activity of entrepreneurs interested in self-organization and upholding common interests. However, self-regulation can also appear as a form of delegating state authoritative powers when the state
rejects its function of a regulator. The main administrative functions (issuance of permissions, adoption of legal regulations in a particular sphere of

activity, monitoring) are delegated to a selfregulatory organization, membership in which becomes obligatory. Self-regulation in this case ceases being initiative activity, establishment of an administrative structure turns into an obligation. The
legislation enacts membership criteria, structure of
the organization, rights and responsibilities of the
regulatory bodies, obligatoriness of their orders,
etc. According to M. A. Egorova, “the right to selfregulation de facto turns into the obligation of its
implementation” [6, p. 27]. In Russian jurisprudence, there are no doubts that under such an approach a self-regulatory organization is given the
features of a public body having powers of authority, built (although indirectly) into the system of
public administration. This is also confirmed by the
abovementioned Ruling of the RF Constitutional
Court of December 9, 2005 No. 12-P.
It is exactly in this way that self-regulatory organizations were created in the sphere of urban development (Chapter 6.1 of the Town-Planning Code
of Russia2), valuation activities (Federal Law of
July 29, 1998 No. 135-FZ “On Valuation Activities
in the Russian Federation”3), auditing activity (Federal Law of December 30, 2008 No. 307-FZ “On
Audit Activity”4) and some others.
Russian science has ambiguous opinions on
the institution of self-regulation. Its opponents think
that a governmental body (even having all the
drawbacks of the bureaucratic system) is more independent in solving public tasks, more objective in
making obligatory decisions [11, p. 34]. There is no
theoretical development of the status of selfregulatory organizations combining public and private law principles [7]. Similar structures can become engaged by or dependent on commercial interests [2].
D. A. Petrov considers the term “quasiregulation” as “governmental regulation of public
relations not by means of government agencies but
by delegating public authorities to private individuals, which gives the opportunity to exercise regulatory control with simultaneously a bigger degree of
independence, but on condition of maintaining governmental control over their activity” [10, p. 102].
In the course of research, this consideration is not

2

Ibid. 2005. No. 1. Pt. 1. Art. 16.
Ibid. 1998. No. 31. Art. 3813.
4
Ibid. 2009. No. 1. Art. 15.

1

3

Collection of Legislative Acts of the Russian Federation.
2007. No. 49. Art. 6076.
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absolutely clear, especially if compared with the
features of co-regulation and self-regulation. Foreign sources demonstrate specific features of this
very term. For example, materials of the Australian Law Reform Commission give a particular example: a voluntary memorandum of Internet providers on filtrating URL-addresses containing information about child maltreatment. The voluntariness is provided simultaneously both by legal requirements and regulating activities of governmental agencies [19].

functions. A. N. Dementyev names the process of
establishing such structures “devaluation of the executive power” [5]. Let us note that 2009–2010 was
a period of endless scandals connected with exposing the facts of mere misuse of budget funds by
state corporations, which led to negative evaluation
of their existence by President of Russia (at that
time) D. A. Medvedev2.
Territory Management by Private
Law Organizations
The Russian Constitution enshrines the right to
private ownership of land (Article 9). The given
provision belongs to the foundations of the constitutional system and cannot be changed without the
procedure of reviewing the whole text of the RF
Constitution. Regardless of the form of ownership
of the land, the government functions as a sovereign. It is a governmental agency that is an operational agent in exercising the sovereign’s power
[8, p. 10]. The land property, being in private ownership, is not removed from official jurisdiction.
However, nowadays federal laws have been passed
according to which the sovereign’s functions on a
certain territory are performed not by governmental
agencies but by private law organizations (often by
commercial organizations – joint stock companies).
They are the following laws:
– Federal Law of December 3, 2011 No. 392FZ “On Zones of Territory Development in the
Russian Federation and on Amendments to Certain
Legislative Acts of the Russian Federation”;
– Federal Law of December 29, 2014 No. 473FZ “On Arias of Priority Socioeconomic Development in the Russian Federation” 3;
– Federal Law of September 28, 2010 No. 244FZ “On the Skolkovo Innovation Center” 4;
– Federal Law of July 22, 2005 No. 116-FZ
“On Special Economic Zones in the Russian Federation”5;
– Federal Law of June 29, 2015 No. 160FZ “On the International Medical Cluster and

Establishing Organizations with a Mixed Status
One of the forms of delegating state authoritative powers is establishment of an organization with
a special status combining features of a governmental body and those of a non-profit organization, but
having the right to engage in entrepreneurial activity. A bright example is the state corporation
“Rosatom”, established according to the Federal
Law of December 1, 2007 No. 317-FZ “On
Rosatom State Nuclear Energy Corporation”1. Article 2 of this law gives characteristics of the corporation pointing at its maximal proximity to the status of a governmental agency: “authorized regulatory body”, “vested with the powers on behalf of the
Russian Federation to exercise government control”. At the same time, the status of a corporation
is defined by the Federal Law of January 12, 1996
No. 7-FZ “On Non-Profit Organizations”. It has the
right (although with limitations) to carry out forprofit activities.
Since the establishment of state corporations
(Rosatom is not the only one of this kind), discussions on their place in the system of legal entities
have not ceased. Nowadays, there is the Federal
Law of July 3, 2016 No. 236-FZ “On Public Companies in the Russian Federation and on Introducing
Amendments into Certain Legislative Acts of the
Russian Federation”. The law defines the status of
these new organizations as public companies. They
are coming to substitute state corporations, taking
most of their features (in part of exercising public
functions). Along with this, there are commercial
criteria of efficiency of such organizations, which
can hardly contribute to exercising the very public

2

The Presidential Address to the RF Federal Assembly of November 12, 2009. Available at: http://news.kremlin.ru/transcripts/5979/print (accessed 20.02.2017)
3
Collection of Legislative Acts of the Russian Federation.
2015. No. 1. Pt. 1. Art. 26.
4
Ibid. 2010. No. 40. Art. 4970.
5
Ibid. 2005. No. 30. Pt. 2. Art. 3127.

1

Collection of Legislative Acts of the Russian Federation.
2007. No. 49. Art. 6078.
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Amendments to Certain Legislative Acts of the
Russian Federation”1;
– Federal Law of July 13, 2015 No. 212-FZ
“On the Free Port of Vladivostok”2.
Analysis of the abovementioned laws indicates
the use of a different control matrix: 1) an area is
determined, where limitations are placed on the
functions performed by governmental agencies and
local authorities; 2) establishment of a holding
company is provided; 3) delegation of the function
of managing the area to the specially established
holding company is carried out; 4) the type of legal
entity of the holding company is conferred (as a
rule, a joint stock company). At the same time,
when the laws were being passed, there was no
clear explanation of the inefficiency of the “standard” system. Pride of place goes to the axiom: the
state cannot cope with performing public functions.
However, establishing joint stock companies
with state regulation functions is highly questionable. Now there is a joint stock company “Special
Economic Zones”, which has the rights and obligations of a holding company. It is in charge of 17 special economic zones (SEZ) of Russia. In June 2016,
K. Chuichenko, Head of the Presidential Control
Directorate, announced the figures proving the abuses in spending budget funds in SEZs. Over the last
10 years, 186 billion rubles have been spent on developing 33 special economic zones. The cost of one
working place in SEZ is 10 million rubles, which
equals an average salary in Russia for 25 years3.
In the RF subjects, there are also attempts to
establish SEZs. For example, according to the law
of the Lipetsk Region of August 18, 2006 No. 316OZ “On Special Economic Zones of the Regional
Level”, there is administration acting on the SEZ’s
territory – a “commercial organization registered
according to the Russian Federation legislation exercising administration of a regional level SEZ”.
There are even more questions to the Skolkovo
Center, with a specially established Foundation performing functions of its holding company. The
abovementioned Law No. 244-FZ gives a blurred
definition of a holding company – “a Russian legal

entity which, according to the procedure established
by the RF President, has the responsibility to ensure
implementation of the project” (Article 2). In respect to the Skolkovo Center, particular exceptions
from land, urban planning, housing, medical and
other sectoral legislation were introduced. The
functions performed by governmental bodies and
local authorities are delegated to the abovementioned Foundation. E. V. Gritsenko considers this
delegation to be “violation of the constitutional
principles of a democratic state” [4, p. 117].
V. V. Komarova points at the lack of control over
such delegation [9, p. 45].
Unfortunately, the practice shows numerous financial improprieties in the work of the Skolkovo
Center, which seriously affects trust to it. In autumn 2016, the Russian Audit Chamber website
published a report prepared together with the Federal Security Service of the Russian Federation,
disclosing the results of auditing of the use of the
federal budget funds aimed at implementing
measures connected with establishing and providing the functioning of the Skolkovo Innovation
Center in 2013–20154. This document emphasizes
the fact that despite the large-scale budgetary financing some state government bodies do not exercise their authorities on the area of Skolkovo. It
also compares the expenditures on developing
Skoltech with budgetary financing of federal universities. The figures make us to think about the
Center’s efficiency. Under equal amount of financing, in 2015 Skoltech had 315 students and 60
members of teaching staff. An average salary of
the Foundation employees in 2015 was 468 thousand rubles. An average salary of the teaching
staff at Kazan Federal University in 2015 was
29,500 rubles.
Outsourcing of State Government
Bodies Functions
In the modern world, the practice of outsourcing is becoming increasingly popular. This practice
was borrowed from entrepreneurial activity, where
many organizations delegate some of their activities

1

Collection of Legislative Acts of the Russian Federation.
2015. No. 27. Art. 3951.
2
Ibid. 2015. No. 29. Pt. 1. Art. 4338.
3
Available at: http://kommersant.ru/doc/3008286 (accessed
20.02.2017).

4

Report on the Results of the Control Activity (together with
the Federal Security Service of the Russian Federation). Available at: http://www.ach.gov.ru/activities/bulleten/882/28144/?
sphrase_id=2575494 (accessed 20.02.2017).
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to another company based on a long-term agreement. Now it is possible to similarly delegate certain functions of state government bodies to nongovernmental organizations or private individuals.
In this case, there is no vesting with power, the
agent performs a function which was earlier performed by a governmental body, but under its control. The result of the agent’s activity influences the
decision made by the government.
Let us take as an example the status of a bank
as an agent of currency control (Part 3 of Article 22
of the Federal Law of December 10, 2003 No. 173FZ “On Currency Regulation and Currency Control”1). Among public authorities of the currency
agent, it is necessary to distinguish control over
performing currency transactions by residents and
non-residents. D. N. Bakhrakh and V. V. Skorokhodova give a negative evaluation to this practice [1].
In respect to educational activity, it is necessary to mention the status of experts participating in
conducting state accreditation. According to the
Decree of the Russian Ministry of Education and
Science of November 9, 2016 No. 1386, as well as
Regulation on State Accreditation of Educational
Activity (ratified by the Resolution of the RF Government of November 18, 2013 No. 10392), accreditation inspection is carried out by experts who
are not civil servants of the Federal Service for the
Supervision of Education and Science (Rosobrnadzor). A civil contract is concluded with the experts,
but the result of their inspection is the action taken
by a government body – Decree of Rosobrnadzor
on State Accreditation (or Its Forfeiture) of an Educational Establishment.
On the one hand, outsourcing of certain functions of state governmental bodies can be considered a positive phenomenon. The government can
focus its resources on solving other, strategic tasks,
without being distracted by routine. On the other
hand, outsourcing can lead to frontolysis of the state
power. Successive removal of some or other functions from a state governmental body can lead to its
total liquidation. In case the governmental presence
in a particular sphere is excessive, it can only be
welcomed. If enthusiasm about outsourcing leads to
the deficit of public interest in the process of a private organization’s activity, it will be difficult for

the government to take its authorities back. The
element of the system will be destroyed.
A negative example of that is gradual reduction
of police agencies’ functions, which is being practices in Western European countries. It is mainly
substantiated by the positive statistics which indicates the declining crime rates. For example, in
Germany there is a gradual reduction of the number
of state police services. They are being substituted
by private security companies, which employ specialists with low level of training, salary and costs
of their training. The number of private security
officers now almost equals the number of police
officers and is about 230 thousand people. Low
level of requirements imposed on private security
companies leads to the increasing number of scandals connected with illegal detentions, rude treatment, abuse of authority [31]. Similar situations can
be observed in Russia, where the issue of professionalism of private security officers is constantly
raised in the mass media.
When analyzing outsourcing, it is essential to
stress that there is delegation of functions of a governmental agency, but not of the government as a
whole. However, even here we can see partial
“conquering” of space by private organizations.
Private military companies are becoming more and
more active in military operations at flashpoints.
For example, in Ukraine there are officially acting
battalions of the oligarch Kolomoisky “Dnepr-1”
and “Dnepr-2”, which are only formally subordinated to the Ministry of Internal Affairs of Ukraine.
Contracts of private military companies in Iraq are
evaluated dozens of billions of dollars in total.
German researchers from Bremen University use
the term “privatization of armed groups” [25]. The
RF President emphasized the importance of introducing the federal law on the status of private military companies3, but the legislative initiatives were
not supported by the State Duma of the Russian
Federation.
Conclusions
First of all, special attention should be paid
to the fact that the Russian Constitution does
not contain any special provisions on the opportunity to delegate state authoritative powers to

1

Collection of Legislative Acts of the Russian Federation.
2003. No. 50. Art. 4859.
2
Ibid. 2013. No. 47. Art. 6118.

3

Available at: http://ria.ru/defense_safety/20120411/623227
984.html (accessed 20.02.2017)
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non-governmental organizations. This practice is
legalized by interpretation of the Constitution by
the RF Constitutional Court. However, some decisions made by the constitutional control body,
which allow for such delegation, have not led to
the introduction of a special federal law that could
complete this gap.
Western doctrine has powerful ideological
support for gradual decentralization of the state.
Libertarian theory originates from the idea that the
state is a manifestation of evil, and it claims with no
proof that reduction of authoritative powers is one
more step to freedom and well-being of all members of society. If the state is not the only (and not
the most effective) regulator of relations, then the
center for taking compulsory decisions can be shifted towards many regulators belonging to the “third
sector” – non-profit organizations implementing
public interest in their activity. V. L. Tolstykh is
right when pointing out that the liberal model put
forward their slogan “less of the state” because
strengthening of the state was considered to be the
ground for the rise of totalitarianism [13, p. 47].
Support of this ideology by part of the Russian elite
has led to the practice of delegating state authoritative powers.
In the Russian Federation, delegation has different forms: co-regulation, self-regulation and
quasi-regulation; establishment of organizations
with a special status, combining the features of a
governmental agency and those of a non-profit organization but having the right to conduct entrepreneurial activity; territory management by private
law organizations; outsourcing of the functions of
governmental agencies. All the above mentioned
forms have been considered in great detail in the
article, so there is no need to repeat the conclusions
drawn. It is only necessary to stress that all of them
have a common disadvantage: lack of constitutional
principles of delegating authoritative powers.
The state considers each form as a private case, individualizing the legislation for each particular situation. Such approach is aimed at solving narrow
problems, it fragments the serious problem of frontolysis of the state. However, here we deal with the
key question of organizing state power, whose main
intention is implementation of public interest.
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Introduction: the issues of church property are under the jurisdiction of several branches
of law and not limited to civil regulation. The special status of the subject possessing this
property (the Church), the historical experience of regulating the property for religious purposes motivate to search for legal models and general principles to construct the legal regime
of the property in question. The complexity of legal regimes of property for religious purposes
in places for confinement is explained by the fact that this property functions in the conditions
of the restricted access requirements and balancing between the norms of positive law and
church canons, which are the original norms regulating property for religious purposes.
Purpose: to develop a scientific theoretical model of the legal regime of property for religious
purposes in places for confinement, based on the analysis of norms of canon law and Russian
legislation, the historical and foreign experience and modern practice of ministration in prisons; to make proposals on the methods for incorporating this model in both civil and criminal
legislation. Methods: the research is based on theoretical methods (dialectical, systemic juridical, historical), methods of comparative analysis of statistical and specific sociological
researches, empirical methods (interviewing and surveys). Results: the current problems and
contradictions in legal regulation of property for religious purposes have been revealed. The
historical experience of ministration in prisons and legal regimes of property in prerevolutionary Russia have been analyzed, as well as the foreign experience of regional cooperation between religious organizations and municipal authorities on the basis of agreements.
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The necessity is justified of implementing this experience into Russian practice when solving
the issues concerning religious property, until the relevant legislative framework is developed. Conclusions: the current mechanisms of establishing the legal regime of property for
religious purposes cannot be directly used in the penal system. They require some adaptation
through additional law-making (in particular, penitentiary rule-making) with the account for
the regime and other features characteristic of the activities of correctional institutions.
Keywords: property for religious purposes; places for confinement; canon law;
clergymen; penal system; cooperation agreement; places of worship in prison
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Введение: тема церковной собственности находится в компетенции нескольких отраслей права, не ограничивается только гражданско-правовым регулированием. Особый
статус субъекта владения данным имуществом, каким является Церковь, имеющийся
исторический опыт правовой регламентации имущества религиозного назначения побуждают к поиску правовых моделей, общих принципов построения правового режима
рассматриваемого имущества. Сложность правовых режимов имущества религиозного
назначения в местах лишения свободы обусловливается тем, что функционирование
этого имущества осуществляется в условиях режимных требований и согласования
норм позитивного права с церковными канонами, являющимися исходными нормами регламентации имущества религиозного назначения. Цель: на основе анализа норм церковного права, российского законодательства, исторического и зарубежного опыта, современной практики тюремного служения сформировать научно-теоретическую модель
правового режима имущества религиозного назначения в местах лишения свободы, внести предложения о методах ее регламентации в гражданском и уголовноисполнительном законодательстве. Методы: теоретические (диалектический, системно-юридический, сравнительно-правовой, исторический), методы сравнительного анализа статистических и конкретно-социологических исследований, эмпирические – интервьюирование и анкетирование. Результаты: выявлены современные проблемы и проти156
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воречия правовой регламентации имущества религиозного назначения в местах лишения
свободы. Проанализированы историческая практика тюремного служения, правовые
режимы имущества в дореволюционной России, а также зарубежный опыт регионального взаимодействия религиозных организаций и муниципалитетов на основе договоров.
Обосновывается необходимость имплементации в российскую действительность этой
практики при решении вопросов, касающихся религиозного имущества, пока не будет
сформирована законодательная база. Выводы: существующие в обществе механизмы
определения правового режима имущества религиозного назначения не могут напрямую действовать в уголовно-исполнительной системе. Их необходимо адаптировать
путем дополнительного законотворчества (ведомственного нормотворчества) с учетом режимных и иных особенностей, характерных для деятельности исправительных
учреждений.
Ключевые слова: имущество религиозного назначения; места лишения свободы; каноническое право;
священнослужители; тюремное служение; уголовно-исполнительная система; договор о взаимодействии;
тюремный храм

heads of the territorial bodies of the Federal Penitentiary Service concluded bilateral agreements on
cooperation which allowed for the clergy’s access
to correctional facilities for the spiritual guidance of
convicts and the confined [5, pp. 8–18].
Over the last years, the institution of ministering in prison have been actually established in correctional facilities executing criminal punishment in
the form of imprisonment; the property for religious
purposes was created (first of all, churches, chapels,
mosques, prayer rooms, etc.). With this, there was
no legislative basis for this institution’s functioning,
many problems were solved at the facilities in the
way preferred by their managers. There were also
no researches conducted on the issues under study
in this paper.
After the Synodal Department of the Patriarchate of Moscow on Ministering in Prisons was
established on March 5, 2010, the questions concerning the interaction between religious organizations’ representatives and employees of the penal
system in the law-making regions, issues of training
the priests ministering in correctional facilities, improvement of the legislation, changes into the RF
PC, development of the relevant legal framework
within the penitentiary system turned to be quicker
in settling. However, many legal and organizational
issues remain unsettled, and there is no sufficient
scientific research and grounds for addressing them.
One of such problems is the necessity to establish
the legal regime of the property for religious purposes and other cult objects used by the ROC for
ministering and other ceremonial events in the
places for confinement.
As the Federal Penitentiary Service of Russia
reports, as of January 1, 2017, there were 642
cult objects functioning at correctional facilities:

Introduction
Convicts, who have the right to profess or not
to profess any religion, to freely choose, hold and
disseminate religious views, and to act in accordance with them while enduring their punishment,
are guaranteed the freedom of conscience and the
freedom of religion. The institutions executing
criminal punishment associated with the isolation
of convicts from the society, allow convicts to go
through religious ceremonies, to use cult objects
and religious literature, including in the rooms specially assigned by the administration of the mentioned facilities for these purposes (Article 14 of
the Penal Code of the Russian Federation, hereinafter referred to as the RF PC). The right to the freedom of conscience and freedom of religion can be
exercised in different forms, which are to be observed by the administration of the institutions and
bodies executing criminal punishment. The legal
regulation of the interaction between religious organizations and the penal system is of no little importance for practicing this constitutional freedom
of an individual.
History of Interaction between Religious
Organizations and the Penal System of Russia
The interaction of the Russian Orthodox
Church (hereinafter referred to as the ROC) and the
penal system of Russia (hereinafter – the PS) was
initiated by concluding the Agreement of Cooperation between the Russian Ministry of Justice and
the Russian Orthodox Church on December 21,
1999. For the interaction development, all the dioceses established diocesan committees on cooperating with the law-enforcement bodies which coordinate the activities of the clergy in the places for
confinement. In addition, the chief dioceses and the
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485 churches, 77 chapels, 6 bell-towers of the
ROC, 61 Islamic mosques, 10 Buddhist churches,
3 Roman catholic churches of the ROC, more than
700 prayer rooms1.
Resulting from the cooperation agreement between the Russian Federal Penal Service and the
ROC, with blessing of Patriarch Kirill of Moscow
and All Russia, emergency funds at orthodox livings were created for the convicts being released
from prison [5, pp. 8–19].
The buildings of prison churches are mainly
erected on the restricted access territories of correctional facilities and are under their operative administration; within the penitentiary system, there are
no legal acts for passing them over to be supervised
by the corresponding religious organizations. Correspondingly, the position of the penal system representatives is not defined concerning the future of
the property for religious purposes and the legal
forms of settling the issues associated with its use.
Against this background, the ROC representatives
voice reasonable fears concerning the possible situations when the churches will not be used for their
direct purpose and exceptionally by the religious
organization that had built them. Moreover, every
piece of property should be legally confirmed, particularly the church property, which can be involved into civil and other relations only after it
passes through the legal regulation procedures.

ed character of this question results from the fact
that, together with the theoretical justification of the
civil legal issues concerning religious property and
aspects of property relations involving it, of great
importance is legal definition of the procedures of
its usage, taking into account the fact it is located at
the objects with special administrative legal requirements.
The general principles of such regimes originate from the civil law sector as they use the legal
norms defining the basis of any property existence
and functioning. In this case, the basis is the model
of legal regulation of the religious purpose property
which is now being developed in Russia, while the
mechanism of such property legal regulation in the
conditions of confinement, the criteria of its classification inside positive law and legislation, setting
the order of its functioning, its development and
improvement need scientific research.
Originally, the institute of regulation of property for religious purposes developed in canon
law. It made its way from enjoying the full autonomy in the form of church property (15–16th centuries) to being limited by legal state acts (17–19th
centuries). Starting from the second half of the
19th century, the legal regime of property for religious purposes turns to be additionally regulated
by the state; the norms of positive law prevail in
the legal regulation mechanism, as compared to
those of canon law. However, this period was not
long: after the revolution of 1917, a cut version of
the institution of property was introduced into the
civil legislation, which did not provide for such a
form of property as property of religious organizations. Moreover, according to the Decree of the
RSFSR Council of People’s Commissars of January 23, 1918 “On the Separation of Church from
State and School from Church”2, the ROC and
other religious communities lost their rights as
legal persons and, correspondingly, any opportunity to use and manage the property for religious
purposes. However, these are the things of the
past. Today religious organizations are subjects of
civil law and are granted with all the necessary
means for participating in social relations preserving their internal administrating.

Problems of the Religious
Property Legal Regime
The legal issues of possessing and using religious property are one of the most important and
complicated problems for the society. In the literature, a reasonable attention is given to the fact that
the active disputes on the church property are connected with numerous problems that had not been
solved before 1917 [4, p. 15]. Historically formed
principal approaches to the legal regulation of
church property are now being restored, whereas in
the PS this process is only expected to start. For this
reason, one of the questions for overcoming disagreements in the relations of the ROC / other confessions and the Federal Penitentiary Service is the
legal regime of the religious purpose property located in the places for confinement. The complicat-

2

On the Separation of Church from State and School from
Church: Decree of the RSFSR Council of People’s Commissars
of January 23, 1918. Consolidated Statutes of the RSFSR.
1988. Vol. 1. P. 861.

1

Brief description of the penal system. Available at: http://
фсин.рф/structure/inspector/iao/statistika/Kratkaya%20har-ka
%20UIS (accessed 01.02.2017).
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In the opinion of N. I. Alekseeva, when developing the legal regime of the property for religious
purposes, it is necessary to consider all the components of the Russian society legal system together
with the international norms, which are included
thereto, and the canon norms, which are the constituents of the religious organizations’ Charters
[1, pp. 114–121]. Sharing N. I. Alekseeva’s views,
we should note that there is a need for a unified
concept of regulating the property for religious purposes providing unity of the norms of canon law
and positive law. There are several reasons why the
concept is necessary.
Firstly, the adequate existence of the mechanism of legal regulation of property relations with
regard to the religious purpose property, and the use
of this mechanism are only possible in case the
provisions of canon law covering the ownership of
religious property are transformed into the norms of
positive (and not exceptionally civil) law. Secondly, the ROC and other religious organizations are
getting more and more active in participating in the
activities of the state organizations and bodies (military forces, penal system – especially, places for
confinement, hospitals and others), where has been
accumulated a significant amount of religious property that requires legal regulation by the positive
law norms.
Regarding such property, the ROC has formulated principal criteria of its legal regime1, which
unfortunately were not properly supported by the
norms of positive law in the relevant branches (civil
law, criminal procedural law or others).
With this, it is noteworthy that the development of the religious property legal regimes in correctional facilities cannot be performed with no research on the modern concept of the state concerning property of religious organizations, which actually exists and is legislatively settled. However, this
research itself is not enough, because there should
be a solid theoretical platform that could be used
for the creation of the legal mechanisms of regulating the property for religious purposes in places for
confinement.

In general, as of today, the conceptual approaches to defining the legal regime of the religious purpose property have been formulated both
theoretically/ legislatively and for practical activities. The legislative basis of the religious property
legal regime are the norms of the Russian Federation Constitution, stating that in the Russian Federation, private, state, municipal and other forms of
property are acknowledged and equally protected
(Article 8 of the RF Constitution). Thus, the constitutionally guaranteed juridical equality of the forms
of ownership, their equal acknowledgement and
protection mean the equal acknowledgement and
equal protection of the various ownership rights by
all possible and allowed means [8, pp. 4–5].
The constitutional provisions cover the property for the religious purposes regardless of the social
sphere it is used in. The property of such a purpose
should obligatorily have legal grounds, including its
being assigned to a definite object possessing and
using it. The novelties of the Russian Federation
Civil Code (hereinafter – the RF CC) regulating the
legal status of religious organizations (Articles
123.26, 123.27 of the RF CC), and also of the property for religious purposes (Article 123.8 of the RF
CC) are also of no little importance.
As it follows from the implication of part 2 of
Article 123.26 of the RF CC, the legal status of religious organizations is regulated by civil legislation, and also by the Law “On the Freedom of Conscience and Religious Associations”2. With this, the
principal role in regulating issues (including the
civil legal issues) associated with religious organizations is delegated to the provisions of the Law
“On the Freedom of Conscience and Religious
Associations”. In particular, such a legal regulation approach is highlighted in part 2 of Article
123.26 of the RF CC, which runs that “the provisions of this Code are applied to religious organizations if not stated otherwise by the Law “On the
Freedom of Conscience and Religious Associations” or by other laws”. The issues of the religious property are regulated in a similar way (part
1 of Article 123.27 of the RF CC). Therefore, Law

1

Regulation on the Canonical Subdivisions of the Russian
Orthodox Church Functioning on the Premises of the Penal
System Facilities (approved on May 29, 2013 at the meeting of
the Holy Synod of the Russian Orthodox Church). Moscow,
Synodal Department of the Moscow Patriarchate on Ministering in Prisons, 2013. Pp. 4–9.

2

On the Freedom of Conscience and Religious Associations:
Federal Law of September 26, 1997 No. 125-FZ (as revised of
July 6, 2016). Collection of Legislative Acts of the Russian
Federation. 1997. No. 39. Art. 4465.
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“On the Freedom of Conscience and Religious Associations” and Law “On the Transfer of the Religious Purpose Property Possessed by the State or
Municipal Authorities to Religious Communities” 1
are the central core of regulating the religious associations’ activities in general and the religious
property in particular. These two laws reflected
some of the provisions of canon church law concerning the different types of the property for religious purposes.
Traditionally, the property of religious purpose
(the church property) is divided into the ceremony
tools intended for the acts of worship, and the other
church property used for specific purposes – real
estate, movable property, money for maintaining
churches, priests and satisfying the general church
needs – for example, maintaining church schools.
The ceremony tools are divided into the items
which are sacred by origin and items which are
sanctified. An item becomes sacred through its
sanctifying or through the very character of its use.
An item can be a real estate item or a movable
property item. Besides churches, the sacred items
are vessels (chalices, discos, lances, pyxes and others) and all the items appertaining to the altar (the
Christian volume, altar crosses, coverings for the
sacred vessels, coverings for altar and for the credence table).
The sanctified items are the real estate items
(church houses, chapels), and movable items (laver,
scoops, aspergilla, censers, chandeliers, icon lamps,
candle sticks and candles fitted in them, liturgy
books, bells and others). The most important church
property is the building of the church where the
Divine Liturgy and other servicing are held. From
the moment of sanctification, the church becomes a
sacred place. Some of its parts and items become
untouchable for laity. For example, the Holy Doors
can be entered by no one except for priests
[7, pp. 420–422].
Law “On the Transfer of the Religious Purpose
Property Possessed by the State or Municipal Authorities to Religious Communities” also contains

the definition of the property for religious purposes
and the criteria of its classification. Part 1 of Article
2 states that the “property of religious purpose is
the real estate (rooms, buildings, erections, constructions, including the cultural heritage sites of
the Russian Federation peoples (historical and cultural monuments); monastery, church and/or other
cult complexes built for performing and/or providing such activities as ministering, other religious
rituals and ceremonies, organizing prayer and religious meetings, religious training, professional
religious education, monastic activities, religious
devotion (pilgrimage), including buildings for
temporary location of the pilgrims; and the movable property of religious purpose (items of the interior decoration of the cult buildings and erections, items intended for ministering and other religious applications)”.
The principal criteria for defining the religious property, just like in the church law canons,
is its purpose expressed either originally at the
beginning of the construction (creation), or later
by the process of its use resulting from its historical purpose.
Thus, considering the classification of the
property of religious purpose adopted in the church
law canon norms and the Russian legislation, this
property located at correctional facilities should be
recorded in groups and legitimized in documents
for the possible inventory.
1. Real property of religious purpose: church
and other cult complexes built for ministering,
prayer and religious meetings, other religious rituals and ceremonies, for religious training, professional religious education and etc.;
2. Items of the internal decoration of the cult
buildings and erections, and the things used for religious purposes (items of the church space): sacred
items, items of religious worships, including belongings and components making up a unity with
these items (robes, coverings, wooden panels, curtains, icon frames), items of the church decorations
and architectural elements of the church, and belongings/ components making up a unity with these
items, including coverings for the analogion and
floats for icon lamps.
3. Auxiliary items of religious property:

1

On the Transfer of the Religious Purpose Property Possessed
by the State or Municipal Authorities to Religious Communities:
Federal Law of the Russian Federation of November 30, 2010
No. 327-FZ (as revised of 23.06.2014). Collection of Legislative
Acts of the Russian Federation. 2010. No. 49. Art. 6423.
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a) items necessary for ministering, for rituals
and ceremonies; b) special auxiliary items necessary for storing, adjustment, functioning and relocation of the religious property items; c) printed materials of religious purpose.
The above categories of the religious purpose
property have different functions in accordance
with the church law canon norms, which should be
considered by the civil and penal legislation in regulating the legal regime of this property.
The norms of church law define that the
churches’ arrangement, their internal and external
appearance should comply with the purpose. There
is a special order for starting the construction
works. Building and rebuilding of a church is performed with the consent of the leading bishop of
the eparchy. During dismantling of a church, the
material used for constructing it is considered to be
sacred, and so should not be recycled in a usual
way, but should be re-used for building another
church. The area adjoining a church is also considered to be sacred. A special attention is given to the
significance of a church as a place expressing the
essence of the Church of Christ, which means the
consistence of the principles of its arrangement,
their canonicity on the basis of the church Tradition
containing the general rules and principles of its
construction [6, pp. 312–328].
Moreover, the norms of church law include
definite limitations concerning management of all
the types of the church property, with the strictest
rules affecting the sacred items. For example, according to the canon norms, they are not subject to
any type of alienation (Apostolic Rule 73), can be
used only for ministering purposes in a specific
church. Transfer (but not selling) of this property to
another canonical subdivision of the Russian Orthodox Church is only possible with the permission
of the hierarchy. The property transfer to any state
organization (including a penal system establishment) is out of question. The legal clarification is
required for the questions of the ownership of
churches located in the premises of correctional
facilities as well as of any other property used by
clergymen in rituals and ceremonies.
As the legal regime of the religious purpose
property at correctional facilities of the Russian
Federal Penitentiary Service is not clear, it has a
negative impact onto the development of relations
between religious organizations and the Peniten-

tiary Service, which does not facilitate the accomplishment of the tasks of prison ministering specified in the Regulations of the Bishop’s Council of
the Russian Orthodox Church of 2011 and 20131.
With this, the current interaction between the Federal Penitentiary Service of Russia and religious
organizations is characterized by an active participation of churchmen in correcting the behavior of
convicts and in preventing the post-penitentiary
recidivism. In the republics and regions, the territorial bodies of the Service concluded agreements on
cooperation with the local diocesan authorities, assigning churchmen to every place for confinement.
In a number of correctional facilities, churchmen
are engaged in the focused individual work with
intractable convicts. In some of the prisons, there
are permanent Sunday schools attended by the interested convicts.
There are many religious organizations cooperating with the penal system. They have their own
parishioners, religious property, their peculiar traditions, but they do not have a serious normative basis. For this reason, they are forced to develop internal organizational norms regulating ministering
in prison, which are not capable of providing the
proper level of cooperation between religious organizations and the PS establishments, as they are
mandatory only for the members of the religious
organization and are often even not known to the
PS officials. For example, the “Regulation on the
Canonical Subdivisions of the Russian Orthodox
Church Functioning on the Premises of the Penal
System Institutions” (hereinafter referred to as the
Regulation), which was introduced to improve
Item 42 of the Decision of the Sacred Bishop’s
Council of February 4, 2011 “About the Issues of
the Internal Life and External Activities of the
Russian Orthodox Church” and Item 39 of the Decision of the Sacred Bishop’s Council of February
5, 2013, is an internal church document defining
the mechanisms of the administrative church management and the status of the canonical subdivisions of the Russian Orthodox Church created and
functioning at the restricted access territory of
correctional facilities. This document does not
settle the issues of the legal regime of the churches
1

Regulations of the Sacred Bishop’s Council of the Russian
Orthodox Church. Official web-site of the Moscow Patriarchate. Available at: http://www.patriarchia.ru/db/document
(accessed 01.02.2017).
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functioning at correctional facilities of the PS, although it proposes some of the variants of establishing the church legal regime in positive legislation.
In accordance with Item 1.1 of the Regulation1,
the canonical subdivisions of the Russian Orthodox
Church (hereinafter – prison chapels) can be created and can function at the restricted access territory
of the penal system facilities; with this, prison
chapels can be registered as legal persons (religious
organizations) or can function with no registration
of the kind (Item 1.2).
A prison chapel can be registered as a legal
person (religious organization) in the form of the
diocesan metochion at the address of the PS institution location; its Charter should comply with the
typical form adopted by the Holy Synod of the Russian Orthodox Church, should be approved by the
Eparchial Bishop and comes into effect from the
moment of the state registration of the Metochion
(Item 2.1, 2.2 of the Regulation).
A diocesan metochion can own or have at its
disposal property necessary for organizing and
maintaining the metochion’s activities. In case the
state property of religious purpose operatively controlled by the PS facility is granted for free use to
the diocesan metochion, the PS facility’s right to
the operative control should be terminated in accordance with the legislation in force (Item 2.7 of
the Regulation). Besides, on the basis of the Cooperation Agreement, a diocesan metochion can be
located in the buildings (rooms) under the operative
control of the PS facility, with no registration of the
ownership rights of the diocesan metochion for
these buildings (rooms) and correspondingly with
no termination of the PS facility’s right to the operative control of the buildings (rooms) (Item 2.8 of
the Regulation).
A prison chapel can also function with no state
registration as a legal person in the form of an attached prison chapel and be controlled by the canonical subdivision of the diocese of the Russian
Orthodox Church (a living, a metochion, or a monastery) located as a rule in the same town or rural
settlement with the PS facility (Item 3.1, 3.2 of the

Regulation). This canonical subdivision performs
all juridically meaningful actions (including making
agreements) for the convenience of the attached
prison chapel and provides the attached prison
chapel with the necessary ministering items and
other things of daily use necessary for the pastoral
care of the convicts (Item 3.2 of the Regulation).
As far as an attached prison chapel does not
possess the rights of a legal person, it cannot own
property or have it through other property rights
(Item 3.4 of the Regulation). In case the property of
the religious purpose operatively controlled by the
PS establishment is transferred to the attached prison chapel to be used for its needs, the property is
registered as that owned or used by the diocese or
the canonical subdivision of the diocese which supervises the attached prison chapel; in this case, the
PS institution’s right to operative control should be
terminated in accordance with the legislation in
force (Item 3.5 of the Regulation).
Besides, an attached prison chapel can be located in the buildings (rooms) under the operative
control of the PS establishment with no registration
of the ownership rights of the diocese (or other canonical subdivision) for these buildings (rooms)
and correspondingly with no termination of the PS
establishment’s right to operative control of the
buildings (rooms); in this case, the diocese/another
canonical subdivision and the PS establishment
conclude an Agreement of Cooperation (Item 3.6 of
the Regulation).
Thus, in accordance with the current legislation, the following variants are possible for legitimizing the relations concerning the use by a religious organization of the buildings (rooms) located
at the territory of the PS establishments:
1) assigning the religious purpose buildings
(rooms), including newly built ones, located at the
territory of the PS establishment for a free use;
2) obtaining ownership of the religious purpose
building (room), including newly-build ones, located at the territory of the PS establishment;
3) concluding a Cooperation Agreement with
the Administration of the Federal Penitentiary
Service, which allows the PS establishment to retain the operative control right regarding the
building (room). In this case, the religious organization does not obtain property rights for the

1

Regulation on the Canonical Subdivisions of the Russian
Orthodox Church Functioning on the Premises of the Penal
System Facilities. Moscow, Synodal Department of the Moscow Patriarchate on Ministering in Prisons, 2014. 27 p.
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building but can use it for performing the types of
activities as per the Charter listed in the Cooperation Agreement.
Item 4.2 of Chapter 4 the mentioned Regulation runs that diocesan bishops at their own discretion choose the most acceptable variant from the
four variants of using the buildings of churches located at correctional facilities. However, the above
ways of defining the status of churches located in
places for confinement are proposed by the Russian
Orthodox Church but are not settled in the official
state legislation and are not legitimate.
Before these variants are settled in the legislation, they are to be approved by the Ministry of Justice of the Russian Federation, which is the federal
body of executive power having the functions of
development and implementation of the state policy
and normative legal regulation in the sphere of executing criminal punishment, and by the Federal
Penitentiary Service, acting as the subject of contractual relations on cooperation with the ROC.
At present, chapels and prayer rooms are under
the operative control of the administration of correctional facilities, and the representatives of the
diocesan clergy are allowed to hold services therein. This regime has been practiced for more than
twenty years, and this state of things has not provoked objections neither from the administration of
the divisions of the Russian Federal Penitentiary
Service nor from the diocesan bishops. With this, in
the opinion of the chairman of the Synod Department of the Patriarchate of Moscow, bishop Irinarch of Krasnogorsk, there is a need for decisions
at the government level for the legitimization of
these relations [5, pp. 57–83]. Law-making activities are required, including these within the penitentiary system, aimed at creating the legal basis for
the institute of religious property in the places for
confinement.
Over recent years, all the joint efforts of the
Synod Department for Ministering in Prisons and
the Russian Federal Penitentiary Service were
aimed at forming the institution of prison clergymen and creating the legislative basis for this purpose. As a result, Federal Law of April 20, 2015
No. 103-FZ was adopted, which introduced changes and amendments to Article 14 of the RF Penal
Code regulating the procedure for conducting reli-

gious rituals in different types of correctional facilities in the conditions of confinement. This law also
introduced into the RF Penal Code the following
innovation: “For the purpose of assuring freedom of
consciousness and religion for the convicts in establishments executing punishment, the federal body
of the penal system concludes cooperation agreements with the centralized religious organizations
registered in compliance with the established procedure. In accordance with the mentioned agreements, the territorial bodies of the penal system are
entitled to conclude cooperation agreements with
the centralized religious organizations registered in
compliance with the established procedure, with the
approval of the federal body of the penal system”
(Part 4.1 of Article 14 of the RF Penal Code).
The analysis of the work of territorial bodies of
the penal system on cooperating with religious organizations shows that they actively use these legislative changes. Practically in all the constituent
units of the Russian Federation agreements were
concluded for the cooperation of the territorial bodies of the penal system with the officially registered
centralized religious organizations. Moreover, such
agreements are concluded directly between correctional institutions and religious organizations, what
is obviously important in the absence of the legislative basis.
This innovation of the penal legislation creates
the opportunities for establishing contractual relations concerning the use of the property of religious
purpose, implementation of measures on the appropriate decoration of churches, construction of new
churches etc. With this, texts of the contracts do not
practically include the provisions about the legal
regime of a church on the premises of correctional
facilities, about the legal forms of its link with the
specific religious organization, about the period of
its use and its future in case the correctional facilities are closed or reorganized (for the period from
2011 to 2016, 87 correctional facilities were liquidated for different reasons).
Agreements of cooperation with the ROC
concluded by territorial regulatory bodies of the
penal system mainly contain general provisions
with no specification of the issues which have not
yet been settled by the legislation. It is noteworthy
that clergymen themselves do not show interest in
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the issues of the prison church legal regime and its
future. Interviews with clergymen (priests and archpriests) who have been serving for more than
20 years in the places for confinement and in pretrial detention centers shows that 75 % of the respondents deem it not practical to change anything
in the legal status of churches (satisfied with everything); 18 % of the respondents think that some legal reforms are needed for the clearness of the
church legal status (to regularize it); 7 % of the respondents were uncertain about their position on
the issue in question.
Those who were against changing the church
legal regime explain their position by being worried
about the possible situation when the churches are
transferred to the formal ownership of the ROC
with no real right to ownership as the church is located at the territory of a restricted access facility
and so the penal system officials would interfere in
the church activities; it would also be difficult to
bring other persons (for example, choir men) to the
church, to supply the church with the items necessary for worships and so on. There were some other
arguments given, in particular the necessity to pay
for the communal services rendered to the church
whereas there is no benefaction in the prison
church. Thus, even a small survey on the question
in study speaks for different problems requiring
solutions. One of the ways to solve them, even in
case when the basic principles of the prison church
regime are defined, is to have these questions covered by the agreements of cooperation between the
dioceses and the regulatory bodies of the penal system in the Russian Federation constituent entities.

the European Union, being developed in the states
on the basis of the international legal property regulation documents [11]. Such contracts are not necessarily concluded at the country level, vice versa –
it is preferred that they have a regional status at the
place of the religious organization’s registration
and activities. For example, in Germany, the authority to conclude contracts with religious organizations is delegated to the federated states [12]. In
Poland [15] and other countries, the questions
covering the relations of the governmental agencies and religious organization are treated in a
similar way.
The national practice of the contractual regulation of relations with religious organizations, including relations concerning their estate property of
religious purpose, extends to include prison establishments as well [13]. Although there are some
specific features, because in the majority of the European countries priests are on the staff of prison
establishments and provide the realization of the
freedom of conscience for convicts exercising different religions, and in some of the states churches
are jointly used by the convicted Catholics and orthodox Christians. For example, in prisons of the
federal state of Bavaria, members of the EvangelicLutheran Church and of the Catholic living work
together. In large prisons, priests are included into
the staff, in smaller prisons they visit the convicts
as part-time employees, organize worships and individual talks. They keep in touch with the relatives
of the convicts, help and support the convicts in
searching for new life opportunities after their release. In Austria, relations between the state and the
Roman Catholic Church are also regulated not by
the law but by the Contract (Concordat) of 1933.
Along with staff chaplains, voluntary priests are
involved in worship activities in prisons, who, in
spite of their theological education, should be legally and psychologically prepared. Irrespective of
what religion is practiced by the prison chaplains
or voluntary priests, in accordance with the international standards on human rights they are to
provide the freedom of conscience of the convicts
and an opportunity to use the prison church or
prayer room [15].
It is necessary to clarify that the European
practice of the contractual relations between the
penal system institutions and religious organizations can be borrowed to be introduced into
the Russian practice, but there should be a critical

Foreign and Russian Historical Experience
of Cooperation between Religious Organizations
and Correctional Institutions
The practice of the contractual regulation of relations between the Church and the government
authorities, municipal authorities and the penal system institutions is well-developed in foreign states,
which does not exclude the legislative regulation of
the most important issues. However, as legislation
is not able to cover all the factors, the contractual
regulation of relations, especially those associated
with property, is given a principal meaning. The
legislation settles only the main principles of regulating the religious organizations’ property rights.
All other issues are regulated by special contracts
(concordats) aimed at harmonizing canonical norms
with public law [14]. This is a uniform practice of
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attitude, the Russian specific realities and the differences in the types of penal establishments should
be taken into account [16]. The correctional facilities where the convicts live collectively in usual
rooms and can walk around the territory with the
permission of the administration significantly differ
from the European prisons where the convicts are
kept in wards. The Russian multi-religious nature
should also be taken into account, as well as the
historical status of the ROC and the presence of
regions where convicts exercising another religion
prevail. Seemingly, the mentality of a Russian believer can hardly accept the universalism of the
church used for worships by the orthodox Christians and Catholics in turn. The rules of the church
autonomy and the rules of its belonging to a definite religious community have been developing for
centuries. For historical reasons, worships of the
Russian orthodox church are performed in churches, chapels, family chapels or other specially
equipped rooms, and no other religious organizations are allowed to hold service there. For the
Christians, a church is a supreme canonical establishment having specific features and characteristics
described in the Christian canonic sources (the Bible, the Gospel and others). That is why the European experience of having one (common) church or
prayer room for the related religions is hardly acceptable, and in correctional facilities it can be a
potential reason for conflicts between the convicts.
The penal legislation states that the administration of correctional facilities, when allowing for the
religious ceremonies and rituals of the convicts,
allocates the corresponding building (erection,
room) at the territory of the penal facilities and provides the corresponding conditions defined in the
cooperation agreements with the religious organizations registered as appropriate (Part 3 of Article 14
of the RF PC). Such legislative provisions result
from the principle of the equality of all the religions
(those not prohibited by the legislation) and the
equality of all the convicts before the law (Article 8
of the RF PC).
The same principles should be the basement
for the property relations or relations concerning
the use of the religious purpose property, both types
of the relations being included into the sphere of the
civil regulation in spite of the specific character of

this property and of the subject that owns it (the
Church as a special subject of the civil society and
of the state political relations) in the places for confinement. For this reason, the interbranch cooperation is needed, as well as the creation of the civil
law norms in this sphere, with the account for the
penal legal relations during the confinement, for the
special features of their subjects and for the process
of the penal regulation.
These are not absolutely new aspects of the
civil regulation of property relations in the conditions of confinement, because all the issues relating
to the property of the convicts were researched in
the scientific literature [9]. But the special character
of the religious purpose property, the use of this
property by the ROC and the convicts in the places
for confinement, the primary regulation by the
church law norms and partial regulation by the state
law (by the laws discussed above) inspires to search
for new approaches of civil law-making focused on
the penal system, and for the examples of such lawmaking in the legislative history and practice of
other countries.
When defining the general framework of the
legal regime of the religious property, the principles of its status in the system of positive state law
and its participation in the civil turnover, questions arise about some specific spheres of the ROC
activities and their legal regulation correspondingly. In particular, we mean the penal system, which,
besides civil legal regimes of the property functioning, faces some other issues outside the civil
law regulation.
A vivid example of this is the property for religious purposes at correctional facilities executing criminal punishment in the form of confinement, as well as the entire religious policy being
followed during recent years. The peculiar feature
of the religious ministering in the places for confinement, as opposed to, for example, the Military
Forces or hospitals, is determined by the specificity of the administrative legal regimes of the correctional facilities’ functioning, by the requirements of the regime and by the rules of internal
regulation that are set by penal law. When
creating the institution of prison ministering, a
special attention is given to numerous problems
which seem relatively new for the penal system
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but are not new in fact. There is a vast Russian historical experience of prison ministering and legal
regulation of the associated issues, including those
concerning the property for religious purposes.
Some of the legal regulation elements, the legal
forms of regulating the religious property in the
places for confinement can be borrowed from the
European legislation and practice of cooperation
between prisons and religious organizations working with convicts in prisons.
Russia’s historical experience of regulating the
legal status of the religious property when executing criminal punishment in the form of imprisonment needs critical research considering the current
status of the Church in the society’s political system, which differs a lot from the pre-revolutionary
period. The major difference is in the fact that in
the Tzarist Russia the Church together with all its
attributes was a serious institution of the state administration, including the penal system. On the
other hand, the positive examples of ministering in
prisons should be reproduced from our history to
the maximum possible extent. This is because for
centuries the ROC has been paying much attention
to the places for confinement and satisfying the religious needs of convicts, supporting them spiritually and financially, helping them to meet the demand
in food, clothes etc.
The ROC representatives actually “came to
prisons” with establishing of the Prison Guarding
Society in 1819. The first Prison Guarding Society
was created on July 19, 1819 in St. Petersburg with
the permission of Emperor Alexander I. Each province had a local committee of the society, and each
district had its division. This organization was set a
task of the moral correction of criminals and improving the conditions of their maintenance. With the
help of the society’s committees, church servicing
was started in prisons, prison libraries were organized, priests and other members of the committees
got an unrestricted access to prisons and could communicate with the convicts at any time [3, p. 112].
Under the guidance of the Society’s committees, a significant amount of churches and prayer
rooms were opened in prisons, religious training
was included into the timetable of the arrestees who
were to attend such classes. It is noteworthy that
such ROC activities in jails and prisons, including

among convicts sentenced to penal servitude, was
regulated in detail by the legislation of that period.
The principal legislative act regulating the issues
under research was the Charter “On the Detention
of Persons” (issued in 1890) containing chapters
and sections about ministering in prisons.
It was defined that building of churches in
prisons and proper maintenance of all the prison
churches was the subject of guidance and activities
of the Prison Guarding Society (Article 68 of Section 8 of the Charter) [10, pp. 385–394]. With this,
the decisions on the particular prisons for ministering, the number of churchmen and the size of their
salary were taken by the Ministry of Justice upon
the recommendation of the Central Prison Administration (CPA).
The church maintenance expenses were calculated based on the general budget for churchmen,
doctors and the clerical office in prisons (Article
38 of the Charter). As churches in prisons were
organized specially for the convicts, and unauthorized persons were not admitted, there were no traditional sources of the church fund replenishment.
The source for maintaining the prison churches
were the money of the local divisions of the Prison
Guarding Society and donations of private individuals. For these reasons, prison churches, having
no parish, were not subject to paying taxes for the
diocese needs.
The issues of the legal status of the priests and
churches, the duties and rights of the priests in the
places for confinement were in detail settled in the
Instruction of the prison warden. This document
also regulated some issues of administration, it was
stated that administrating of particular places of
confinement was performed by priests, deacons,
psalmists assigned to these places (§24 of Article
25 of the Instruction).
It is notable that the Instruction of the prison
warden also regulated civil legal relations associated with the use of prison churches, building of new
churches and filling them with church tools and all
the necessary equipment.
Thus, many of the forms and methods of the
Society committees’ activities and organization of
religious ministering in places for confinement can
be used today. In the legislative acts of the past we
can find not only examples of religious education
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of the convicts but also examples of the religious
property accounting methods and the methods to
construct new churches which are still functioning
today. The experience of the church charities and
rendering assistance to the convicts, including that
involving money and goods, is also not of little importance.

3.

4.

Conclusions
The research conducted shows that in the process of the ROC and the penal system cooperation,
the conditions have been created for the establishment of the institution of prison ministering
and for enshrining its fundamentals in the legislation. With this, there is a number of problems
(discussed and researched in the article) which
have not been settled for a long period of time.
One of them is the clear legal status of the property for religious purposes in the places for confinement and the codification of the forms of this
property ownership, as well as of the guarantees
for the owners. Another one is inventorying and
accounting of such property in accordance with
the legally established procedure.
The number of churches, other buildings and
other places of religious cult is increasing in the
penal system, so it is necessary to solve the issues
of developing the legal basis of cult objects in the
penal system. A joint program (by the ROC and the
penal system) is necessary.
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Introduction: the article analyzes the specific features of foreign economic relations in
Russia, studies the trends in determining the ways to improve foreign economic legislation
that governs these relations under the conditions of rapidly changing political, economic, social and legal processes. Purpose: to make an attempt to solve the scientific problem concerning the development of the modern concept of foreign economic relations in Russia. Achievement of this purpose is of great theoretical significance for science of civil and business law.
Methods: the methods used include historical-legal, logical-legal, system-structural, method of
interbranch legal researches, system analysis. Results: foreign economic relationship has a
unique structural type of legal relationship. It is a complex system consisting of the main synthetic foreign economic relationship with the dynamic structure and accompanying subsidiary
relationships that have a direct impact on the dynamics of the main one, with not a single private entity taking part in them. The complicated foreign economic relations must be distinguished from a set of legal relations, groups of legal relations interconnected in a certain way.
Two criteria of differentiation can be identified, one of which is the aim of the legal relationship, and the other is a close interconnection and interdependence of relations that make up the
complex relationship so that they cannot be separated from each other without detriment to the
purpose of the legal relationship. Conclusions: through the example of the dynamics of foreign
economic relationship on export of sturgeon caviar, it is shown that this legal relationship is a
combination of civil law relations on export of sturgeon caviar and subsidiary public and private law relations, entering into which is mandatory for the exporter and in some cases also for
the importer. The civil law relationship cannot be realized without the proper fulfilment of obli Bublik V. A., Gubareva A. V., 2017

169

V. A. Bublik, A. V. Gubareva

gations under the subsidiary legal relations. Accordingly, the combination of the considered relations can be regarded as a complex legal relationship, because they are all inextricably linked
and united by one goal – to fulfil a foreign economic transaction.
Keywords: foreign economic activity; foreign economic relations; structure of a foreign economic relationship;
cross-industry legal relations; circulation of objects of civil rights; private law and public law relations
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Введение: статья посвящена анализу и выявлению особенностей внешнеэкономических правоотношений в России, исследованию тенденций определения направлений
совершенствования внешнеэкономического законодательства, регулирующего внешнеэкономические правоотношения, в условиях динамично изменяющихся политических,
экономических, социальных и правовых процессов. Цель: основная цель статьи состоит в попытке решения научной проблемы, касающейся построения современной концепции внешнеэкономических правоотношений в России. Достижение поставленной
цели имеет существенное теоретическое значение для науки гражданского и предпринимательского права. Методы: историко-правовой, логико-юридический, системноструктурный, метод межотраслевых юридических исследований, метод системного
анализа. Результаты: внешнеэкономическое правоотношение обладает уникальным
структурным типом правоотношения. Это сложная система, состоящая из основного
синтетического внешнеэкономического правоотношения с динамической структурой и
сопровождающих его дополнительных правоотношений, которые напрямую влияют на
динамику основного правоотношения, но при этом ни один частный субъект не принимает в них участия. Сложные внешнеэкономические правоотношения необходимо отличать от совокупности правоотношений, групп правоотношений, определенным образом
связанных между собой. Можно выделить два критерия их разграничения, одним из ко170
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торых является цель правоотношения, а вторым квалифицирующим признаком, свидетельствующим об образовании сложного правоотношения, – тесная взаимосвязь и взаимообусловленность правоотношений, входящих в состав сложного правоотношения,
вследствие чего они не могут быть отделены друг от друга без ущерба для достижения
цели правоотношения. Выводы: на примере динамики внешнеэкономического правоотношения по экспорту икры осетровых видов рыб показано, что это правоотношение
представляет собой совокупность гражданского правоотношения по экспорту икры
осетровых видов рыб и вспомогательных публичных и частных правоотношений, вступление в которые обязательно для экспортера, а в ряде случаев – для импортера. Причем
без надлежащего исполнения обязательств в рамках вспомогательных правоотношений
гражданско-правовое отношение не может быть реализовано. Соответственно, совокупность рассмотренных правоотношений может быть представлена как сложное
правоотношение, поскольку все они неразрывно связаны между собой и объединены одной целью – исполнить внешнеэкономическую сделку.
Ключевые слова: внешнеэкономическая деятельность; внешнеэкономические правоотношения;
структура внешнеэкономического правоотношения; межотраслевые правоотношения;
циркулирование объектов гражданских прав; частноправовые и публично-правовые отношения

ent major branch” [1, p. 270]. However, we think
that the presence of such a “structural type” of legal
relationship may be typical not only of major
branches of law, but also of complex ones. Thus,
the legal relations regulated by entrepreneurial law
have no less important distinguishing features than
the relations regulated by civil law.
Let us take, for example, a set of basic relations united into the foreign economic relationship
on the export of sturgeon caviar beyond the boundaries of the customs territory of the Customs Union.
Such relations are regulated not only by the
domestic legislation of the Russian Federation and
by the legislation of the Customs Union, but also
by international treaties concluded by Russia [9].
The main international legal act regulating the
turnover of sturgeon caviar is the 1973 Convention
on International Trade in Endangered Species of
Wild Fauna and Flora 1. The presence of restrictions on the export of these goods and regulation at the level of international instruments allows
for comprehensive examination of the basic legal
relations arising in the course of these foreign
economic activities [8].
The core of such foreign economic relations
is made up by civil legal relations occurring between a Russian exporter and a foreign importer
of sturgeon caviar. However, they cannot be implemented now; and before October 13, 2005 such
relations could note even occur without subordinate public legal relations: before the RF Government issued Decree of September 26, 2005 No. 584

The nature of foreign economic relations and
interconnection of the legal relations which occur in
the process of foreign economic activities can be
vividly seen by considering the dynamics of a foreign economic relationship. At present, the legal
science views the dynamics of a legal relationship
only in respect to legal relations of the active type,
which are considered to be the relations reflecting
the dynamic function of the law and formed on the
basis of binding rules. The main feature of such
legal relations is that they impose on a person
“a positive obligation”, i. e. an obligation “to take
certain actions (to perform particular work, to transfer property, etc.)” [2, p. 264]. Foreign economic
relations by their nature belong to the active type of
legal relations.
Main Part
According to R. O. Khalfina, “every legal relationship in its dynamics has its own “entry” – in the
form of a relevant legal fact and its “exit” – the result which either the will of the parties is aimed at
or which occurs regardless of the will of the parties,
in accordance with the will of the state and society”
[5, p. 306]. The study of different basic legal relations making up the foreign economic relationship
from the moment of “entry” to the moment of “exit” will make it possible to distinguish a structural
type of the foreign economic relationship.
S. S. Alekseev noted that the notion of a “structural
type of legal relationship” characterizes the specific features of a method of a particular branch, reflected in the peculiarities of branch legal relationships”. “The presence of such a “structural type” is
one of the vivid indicators that we see an independ-

1

Collection of Effective Agreements, Treaties and Conventions Concluded by the USSR with Foreign States. M., 1978.
Issue XXXII. Pp. 549–562.
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“On Measures of Securing the Fulfillment of Obligations by the Russian Federation Following
from the Convention on International Trade in Endangered Species of Wild Fauna and Flora of
March 3, 1973 in Relation to Sturgeons”1, export
of sturgeon caviar (from both caught and farmraised fish) could only be performed within the
export quotas.
The above Convention is aimed at protecting
different endangered species of wild fauna and
flora [6, p. 150], which is explicitly stated in its
Article 2. With the purpose of protecting these
species, including species of sturgeons, the signatory states have agreed upon a strict monitoring of
trade [7].
Pursuant to Item 2 of the RF Government Decree No. 968 of August 17, 1998 “On Measures on
Fulfillment of Recommendations of the 10th Conference of the States Signatory to the Convention
on International Trade in Endangered Species of
Wild Fauna and Flora of March 3, 1973 in Relation
to Sturgeons”2, export of sturgeons and products
from them, including their caviar, from the territory
of the Russian Federation was possible (let us repeat) within the export quotas, annually fixed by
the RF Government on the basis of proposals
agreed upon with the State Fisheries Committee,
the Ministry of Natural Resources and the Ministry
of Economic Development and Trade of the Russian Federation. Such quotas were fixed both for
caviar extracted from sturgeons caught in the natural habitat and for caviar of sturgeons raised at fishing farms in artificial conditions.
By the RF Government Decree No. 584 of
September 26, 2005 the regime of sturgeon caviar
export was changed: subitem “c” p. 3 of the Decree
cancelled quotas on export of caviar from sturgeon
raised at fish farms in artificial conditions. This regime is still in effect.
Thus, the Russian legislation has formally provided for two alternative “entries” into foreign economic relationship concerning export of sturgeon
caviar, depending on the source of its origin:
1) for export of caviar from sturgeons industrially caught, the exporter shall buy a relevant quota

within the framework of the established administrative procedure3;
2) for export of caviar from sturgeons artificially cultivated, the exporter just enters into a corresponding agreement.
When exporting caviar from sturgeons artificially cultivated, the point of “entry” into foreign
economic relationship is not fundamentally different from such point in case of selling caviar on the
domestic market of Russia. However, the situation
is different in case of exporting caviar from sturgeons industrially caught.
Thus, to enter into such foreign economic relationship, the Russian exporter shall make a bid to
participate in the tender or auction to acquire the
export quota. The very participation in the tender is
a separate private legal relationship complicated by
a public legal element. It cannot be recognized as
an independent type of relationship because it is
entered into exclusively for conclusion and further
fulfilment of a foreign economic agreement.
It proves the legal integrity of this relationship,
which is aimed exclusively at providing a normal,
“natural” development of a complicated set of legal
facts [2, p. 361]4. And it means that this relationship
is a part of a complicated set of legal facts of foreign economic relationship and is a subsidiary type
of legal relationship.
Then, there occur legal relations connected
with the determination of the size of the export
quota and arrangement of tenders and auctions.
These relations are independent; they do not presuppose involvement of the exporter, but they directly affect the dynamics of foreign economic
relationship. For instance, if the size of export
quotas is not fixed, the foreign economic relationship on export will not occur. At the same time, if
the size of export quotas is fixed, it does not absolutely mean that the foreign economic relationship
on export will occur. Such interconnection of legal
relations allows us to conclude that the complicated
synthetic foreign economic relationship under analysis is the central element in the general system of
3

On the Procedure of Conducting Tenders and Auctions on the
Sale of Quotas in Case of Introduction of the Quantity Restrictions and Licensing for Export and Import of Goods
(Works, Services) in the Russian Federation: Decree of the
Government of the Russian Federation of October 31, 1996
No. 1299. Collection of Legislative Acts of the Russian Federation. 1996. No. 46. Art. 5249.
4
The notion “legal integrity” is considered in detail by S. S.
Alekseev.

1

Collection of Legislative Acts of the Russian Federation. 2005.
No. 40. Art. 4037. (came into effect on October 13, 2005).
2
Ibid. 1998. No. 34. Art. 4094. (became inoperative in connection with the Decree of the Government of the Russian Federation of September 26, 2005 No. 584).
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legal relations occurring in the sphere of foreign
economic activities and is complemented by subsidiary legal relations, in particular by legal relations in the sphere of establishing quantity restrictions on export.
The given conclusions in respect to the export
of sturgeon caviar are of more theoretical rather
than practical importance because since 2007 Russia has had a 10-year moratorium on the industrial
catching of sturgeons1; a year-long moratorium was
established in 2013 by all the states of the Caspian
region, and it was expected to be prolonged for five
years at the IV Caspian Summi. Addressing the
press, the Russian President V.V. Putin emphasized
that Russia had prolonged the moratorium on the
industrial catching of sturgeons till the stabilization
of their population (actually, for an indefinite period); however, the analysis of the Agreement on the
Conservation and Sustainable Use of Water Bioresources of the Caspian Sea, signed at the Summit 2,
shows that other states of the Caspian region did
not support the idea. Consequently, there are, in
fact, no possibilities for the export of caviar from
industrially caught sturgeons due to the lack of the
established export quotas. Taking this into account,
we will consider only the dynamics of foreign economic relationship in the export of caviar from artificially cultivated sturgeons.
As it was mentioned above, the very relations
occurring in foreign economic contracts for the export of caviar are not significantly different from
the relations occurring in case of civil contracts for
the delivery of caviar onto the domestic market;
therefore, in terms of the dynamics of foreign economic relations they are not of much interest, except for some questions of their termination for the
Russian law of foreign economic activities (to be
discussed further). However, the scientific importance of such a conclusion cannot be underestimated: the legal science has distinguished the system of legal relations in which the central relationship with its complicated dynamic structure is accompanied by subsidiary legal relations, but they,
as a rule, are derivative and do not determine the

very possibility of such legal relations to occur
[1, p. 378; 4, pp. 96–102; 3, pp. 23–31]. All this
allows us to speak about the unique character of the
system of relations occurring in the sphere of foreign economic activities.
The next condition for the development of foreign economic relationship on the export of sturgeon caviar is obtaining a permit for its export. The
relations occurring in the process of obtaining permits for export are of administrative legal nature,
and the result of passing this administrative procedure determines the fulfillment of obligations under
foreign economic contracts for the export of caviar:
if the permit is not obtained, export of caviar beyond the territory of the Russian Federation will be
impossible3.
The procedure of execution, issuance and registration of permits for export and import of sturgeons and products from them, including caviar
(hereafter – the Procedure) was established by Order of the RF Federal Agency for Fisheries (Rosrybolovstvo) of June 18, 2009 No. 526 “On the Procedure for Execution, Issuance and Registration of
Permits for Export and Permits for Import, Certificates for Re-Export and Certificates for Introduction of Sturgeons and Their Products, Including
Caviar, as Well as Amendments, Suspension and
Termination of the Said Permits / Certificates”4.
Pursuant to Item 2 of the Procedure, the issuance of permits for the export of sturgeon caviar is
effected on the basis of written applications made by
Russian and foreign citizens and legal entities. Items
3 and 4 of the Procedure establish requirements for
such applications, including the following:
1) the application shall be submitted in the
Russian language, and in case of a foreign applicant
– additionally in the native language of such an applicant;
2) the application should specify the purpose of
export;
3) the application should provide information
on the specifically-marked package;
4) the application should contain information
about the quantity and weight of the delivered caviar;
5) the application should contain information
on the planned time limits of export, customs and
veterinary checkpoints, means of transport and itinerary.

1

The ban on commercial catching of beluga sturgeon was introduced in 2000, and on commercial catching of common
sturgeon and starred sturgeons in 2005. Available at: http://rus.
ruvr.ru/2013_12_30/Moratorij-na-vilov-osetra-chernaja-ikra-stanet-dostupnoj-2402 (accessed 14.02.2017).
2
On Signing the Agreement on the Conservation and Sustainable Use of Water Bioresources of the Caspian Sea: Decree of
the Government of the Russian Federation of September 20,
2014 No. 1866-p. Available at: http://government.ru/media/
files/xbA6iJP4bSA.pdf (accessed 14.02.2017).

3

See: subitem 5 item 1 Article 183 and subitem 1 item 1 Article
195 of the Customs Code of the Customs Union.
4
Rossiyskaya Gazeta – Russian Gazette. 2009. 21 May.
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tioned only once – in Decision of the 9th Arbitration
Appellate Court of August 30, 2010 No. 09AP16607/20103, however, the text of the Order can be
received only upon the request in the RF Federal
Agency for Fisheries.
3. The requirement to provide information on
the planned time limits for export, customs and veterinary checkpoints, means of transport and itinerary. This requirement deprives parties to the foreign
economic contract of a possibility to introduce
changes in the schedule of delivery. The permit is
issued strictly for one specific delivery with certain
volume and itinerary and cannot be used for several
shipments under the same contract (par. 2 of Item10
of the Procedure).
Item 5 of the Procedure provides for an exhaustive list of documents submitted together with
the application: copies of constituent documents
verified following the established procedure – for
Russian legal entities; copies of documents verified
according to the established procedure on the entry
to the Uniform State Register of Legal Entities or
copies of the passport or of any other ID document
for individual entrepreneurs; copies of contracts
between the exporter and the importer or of any
other agreement confirming the intention to export
or import sturgeons or products from them; documents confirming the payment of the state fee for
the issuance of the permit; duly verified copies of
documents confirming the applicant’s right to ownership of caviar; documents proving the quality of
caviar.
We find it unreasonable that the documents confirming the status of the foreign legal entity – the
applicant – have been excluded from the list of documents submitted together with the application. Such
an omission does not allow for considerable control
over the export of sturgeon caviar in case if the applicant for the export permit is a foreign legal entity.
The procedure of obtaining the export permit
explicitly provides for the right of a citizen of the
Russian Federation or of a foreign citizen, including the citizen without the status of an individual

It is obvious that despite the fact that requirements for the application to obtain a permit are relatively simple, some of them are excessive.
1. The obligation imposed on the foreign applicant to fill in the application in Russian and his native language (the reasoning behind this requirement may be either for simplifying the administrative procedure of entitling the foreign applicant to
fill in the application in his own language or for
simplifying the processing of the documents for
submitting the application only in the Russian language). The Russian Federation either gives the
right to the foreign applicant to fill in the application in his own language for the purpose of simplifying the administrative procedure, or requires
submitting the application only in the Russian language for the purpose of simplifying processing of
the documents. In the conditions when the foreign
applicant acquires goods for export from the Russian producer, the submission of the application in
the Russian language cannot be recognized as more
burdensome than the procedure effective nowadays.
2. The requirement to submit information on
the specifically-marked package. Formally speaking, it corresponds to the requirements of the Convention on International Trade in Endangered Species of Wild Fauna and Flora1. However, in our
country there is only one normative legal act which
establishes requirements to the specifically-marked
package of caviar – Order of the RF Federal Agency for Fisheries of August 24, 2009 No. 736
“On Marking Sturgeon Caviar for Export” (hereafter – Order No. 736). This Order is not publicly
accessible: you can find it neither on the official
website of the RF Federal Agency for Fisheries nor
in the reference legal databases “KonsultantPlus”
and “Garant”. There are grounds to believe that this
act was not published following the procedure established by law and was not registered by the RF
Ministry of Justice2. The document has been men-

1

See: Supplement 1 and 2 to Resolution 12.7 “Preservation and
Trade in Sturgeons and Paddlefish” of the Conference of the
Signatory Parties to the Convention of International Trade in
Endangered Species of Wild Fauna and Flora of 3 March 1973
(the official translation of the recommendations in the Russian
language has not been found). Available at: http://www.cites.org/
eng/res/12/12-07R16.php (accessed 14.02.2017).
2
Consequently, it shall not apply due to Item 10 of the Decree
of the President of the Russian Federation of May 23, 1996
No. 763 “On the Procedure of Publishing and Coming into
Effect of Acts of the President of the Russian Federation and
the Government of the Russian Federation and Normative Le-

gal Acts of Federal Executive Bodies. Collection of Legislative
Acts of the Russian Federation. 1996. No. 22. Art. 2663.
3
It should be noted that the lack of information on the publication and registration of Order No. 736 (in the judicial decision
this question, for unknown reasons, was not discussed) did not
prevent the 9th Arbitration Appellate Court from applying this
Order in case No. А40-38157/10-79-204 (electronically available). Access from “KonsultantPlus” database (accessed
14.02.2017).
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entrepreneur, to apply for a permit for sturgeon caviar export (Items 2, 4.1 and 5). It is obvious that this
procedure establishes the general legal regime of
controlling export of a certain object of civil rights
beyond the territory of the Russian Federation regardless of the exporter. Individuals have the preferential right (without obtaining a permit) to export
beyond the territory of the Russian Federation 250
grams of caviar per person regardless of the age of
the person1. As we see, this preferential right belongs to individuals – both to those who have the
status of an individual entrepreneur and those without such a status. The rule is designed to determine
the maximum volume of export of the object of civil rights beyond the territory of the Russian Federation without following the established procedure of
control.
Pursuant to Item 7 of the Procedure, if an applicant submits the necessary information and a full
set of documents, the RF Federal Agency for Fisheries sends the application to the Federal State Unitary Enterprise “All-Russian Research Institute of
Fisheries and Oceanography” for a recommendation to be made. This recommendation is usually
made within one month after the submission of the
application and then the recommendation is referred to the RF Federal Agency for Fisheries.
Within one month after receiving the recommendation, the RF Federal Agency for Fisheries shall either issue the permit for export or refuse to issue
the permit, giving reasons for such refusal (Item 8
of the Procedure). Grounds for refusal may as follows: failure to submit the necessary documents by
the applicant; representation of false information;
negative recommendation of the FSUE “AllRussian Research Institute of Fisheries and Oceanography”; violation of the RF legislation during
export by the applicant.
Item 12 of the Procedure obliges the applicant
to provide the RF Federal Agency for Fisheries
with information on the actual export transaction.
The legal relations occurring in the process of
obtaining the permit for export of sturgeon caviar
cannot be recognized as independent legal relations,
because they are derivative from the primary civil
legal relationship between the exporter and importer, and they cannot occur if there is no foreign economic contract, and they directly affect the dynam-

ics of foreign economic relationship on the whole:
without the permit for export, a foreign economic
contract cannot be fulfilled; from the moment of
obtaining the permit for export the parties to the
contract can change the procedure of fulfilling the
contract exclusively on the condition of obtaining
another permit for export.
Pursuant to Item 7 of the Procedure of obtaining the permit for export, the necessary requirement
for the applicant to receive the permit is (let us repeat) the positive recommendation from the scientific body of CITES – “All-Russian Research Institute of Fisheries and Oceanography”. Such a recommendation is made upon the results of the expertise of documents submitted by the applicant and
molecular-genetic analysis of caviar samples; for
the expertise to be performed the applicant enters
into a civil agreement with the Institute2 and makes
the necessary fee payment.
The cost of services to conduct the expertise
and molecular-genetic analysis of caviar is not included in the state fee and is to be paid separately,
thus violating the law: to obtain the permit for export it is necessary to pay only the state fee, and the
Procedure of obtaining the permit for export does
not oblige the applicant to resort to the services of
the scientific body of CITES. Moreover, due to the
necessity to conduct the molecular-genetic analysis
of caviar the applicant should provide the scientific
body of CITES with caviar samples, however, the
Procedure is silent on this issue. At the same time,
without entering into the said agreement and paying
and providing samples of caviar, the applicant cannot obtain the positive recommendation from the
scientific body of CITES.
Another stage in the development of the foreign economic relationship under consideration is
veterinary and sanitary examination of the organization processing caviar.
Pursuant to item “c” of the Supplement to
Order No. 736, marking of sturgeon caviar should
contain a four-number official registration code
of the processing enterprise. However, search in
the reference legal databases, such as “KonsultantPlus” and “Garant”, for normative legal acts
regulating the assignment of the official registration code to the enterprise processing caviar has

1

2

Subitem “i” of item 3 of the Decree of the Government of the
Russian Federation of September 26, 2005 No. 584 “On the
Measures of Securing Fulfillment of Obligations by the Russian Federation Arising out from the Convention of International Trade in Endangered Species of Wild Fauna and Flora of
3 March 1973 in Respect to Sturgeons”.

See: Procedure of Processing Applications and Conducting
the Expertise on the Possibility of Export (Re-Export) of Sturgeons and Products from Them as Well as of Import of Sturgeons and Products from Them to Russia. Available at:
http://www.vniro.ru/pages/labs/cites/poryadok.doc (accessed
14.02.2017).
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revealed no results. At the same time, it has been
found out that the organization which imports (exports), processes, stores, transports and sells hydrobionts, fish, seafood and other products produced
from them may be assigned the official registration
number, upon the results of the veterinary and sanitary examination by the commission (with the participation of representatives of regulatory veterinary
bodies of the subjects of the Russian Federation)
with the purpose of determining the suitability of
veterinary and sanitary conditions as well as technological conditions for raw processing or raw storage in accordance with the existing veterinary and
sanitary rules.
The legal ground for conducting such an examination and further assigning of the above said
number is Order of the RF Ministry of Agriculture
of October 6, 2008 No. 453 “On Establishing Rules
of Organizing Veterinary Supervision over Hydrobionts, Fish, Seafood and Other Types of Products”1 (hereafter – Order No. 453) and Letter of the
Federal Agency for Veterinary and Phytosanitary
Supervision of December 1, 2008 No. FS-GK4/121412 (hereafter – Letter No. 12141). At the
same time, only Letter No. 4/12141 mentions the
assignment of the registration number to the processing organization.
Order No. 435 does not provide for the assignment of any numbers or codes, but Item 3 of
the “Veterinary Rules on Import (Export) to the
territory of the Russian Federation, Processing,
Storage, Transportation and Selling of Hydrobionts,
Fish, Seafood and Other Animal Products and
Products of Their Primary Processing Which Are
Neither Industrially Processed Nor Treated by
Heat” (approved by Order of the RF Ministry of
Agriculture of October 6, 2008 No. 453. Hereafter
– the Veterinary Rules) prohibits export of animal
products (including fish, other hydrobionts), products of their primary processing (including cooled,
slightly frozen, deeply frozen products and caviar)
by an organization which has not underwent a veterinary and sanitary examination. The assignment
of a registration number is the result of successful
veterinary and sanitary examination – necessary for

acquiring the right to the export of production – by
the processing organization.
At the same time, the analysis of Order
No. 453 and Letter No. 4/12141 has shown the following contradictions between them:
1) under Item 3 of Letter No. 4/12141, an organization processing caviar is given a sevennumber registration code: the first two numbers are
the code of the region, the next four numbers (the
ordinal number and letter symbols) mean: I – an
enterprise attested for the work with imported raw
materials; E – an enterprise attested for export of its
production. At the same time, Order No. 435 requires a four-number code for the organization processing caviar. Neither systemic interpretation of
Order No. 435 and Letter No. 4/12141, nor search
for any legal acts in the reference legal systems
help eliminate this contradiction due to the lack of
any other legal and technical rules;
2) under Item 1 of Letter No. 4/12141, veterinary and sanitary examinations of enterprises importing (exporting), processing, storing, transporting and selling hydrobionts, fish, seafood and any
other products from them are conducted with the
purpose of determining the suitability of veterinary
and sanitary conditions as well as technological
conditions for processing or storage of import raw
in accordance with the existing veterinary and sanitary rules. However, the Letter is silent about what
exactly is subject to inspection in the organization
processing Russian raw materials for caviar export.
Item 1 of the Veterinary Rules emphasizes that
these Rules are designed to ensure veterinary security in the Russian Federation but not in foreign
states where the products will be exported. Consequently, the wording of the provisions of the legal
acts causes ambiguity whether they are effective in
respect to exporters of products produced from
Russian raw materials. This ambiguity may be
overcome by means of literal interpretation of Item
3 of the Veterinary Rules, under which the Rules
provide for examination of both importers and exporters of animal products (including fish and other
hydrobionts), products of their primary processing
(including cooled, slightly frozen, deeply frozen
products and caviar). We consider that the ambiguity revealed is the result of shortcomings of legal
drafting.
The procedure of veterinary and sanitary
examination to acquire the registration number by

1

Rossiyskaya Gazeta – Russian Gazette. 2008. 19 November.
Letter of the Federal Agency for Veterinary and Phytosanitary Supervision of December 1, 2008 No. FS-GK-4/12141
(available electronically). Access from “KonsultantPlus” database (accessed 14.02.2017).
2
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an enterprise processing caviar is to be went
through only once – with the first delivery of caviar
for export. The necessity to go through this procedure is not directly connected with the signed foreign economic contract, and, therefore, it means
that this procedure can be gone through before entering into the contract as well as after it. If there is
no intention to conduct foreign economic activities,
a Russian producer is not required to go through the
examination and obtain the registration number;
however, without the registration number, special
marking cannot be put on the exported goods,
which in this case will not be allowed to cross the
border of the Russian Federation, and, consequently, the foreign economic relationship will not
achieve its purpose. Moreover, the registration
number is closely connected with the possibility of
the exporter to fulfill its obligations before its counterpart, because a processing enterprise is prohibited to deliver its production beyond the territory of
the Russian Federation without such an examination (Item 3 of the Veterinary Rules).
Thus, legal relations arising in connection with
the veterinary and sanitary examination of the enterprise processing caviar for export beyond the
territory of the Russian Federation are also an important constituent part of the complicated foreign
economic relationship.
Analyzing the dynamics of the foreign economic relationship, we put this stage after the stage
of obtaining the permit for export based on the following:
1) conducting common economic activities, it
is not necessary to enter into legal relations occurring in connection with the veterinary and sanitary
examination of the enterprise processing caviar for
export beyond the territory of the Russian Federation. So, the exporter will not enter into such legal
relations before concluding a foreign economic
contract;
2) due to the lack of information on the official
publication of Order No. 736, as well as the absence of its text in major legal reference systems,
the exporter can learn about the necessity to obtain
the registration number only after the request to the
RF Federal Agency for Fisheries; and, consequently, the procedure to obtain the code (the veterinary
and sanitary examination) can only be initiated after
such a request to the Agency;
3) obtaining the registration code is a necessary
requirement for special marking of the caviar package; but as the 9th Arbitration Appellate Court ruled
in the above mentioned Ruling of August 30, 2010

in case No. А40-38157/10-79-204, “the requirements to the sturgeon caviar package marking …are
to be met only after obtaining the corresponding
permit for export”.
Another stage in the development of the analyzed foreign economic relationship is obtaining the
veterinary certificate for the exported from the Russian Federation fish, crayfish, shellfish, aquatic animals, and other objects of catching and products of
their processing (form 5i)1.
Items 14 and 15 of the Veterinary Rules provide for export of goods from the territory of the
Russian Federation if the goods are produced by
economic entities, checked according to the established procedure and recognized fully corresponding to the established requirements, and upon the
written consent of the RF State Veterinary Inspector-in-Chief. To meet the said requirements, the RF
Ministry of Agriculture issued Order of October 13,
2008 No. 462 “On Establishing Rules of Veterinary
and Sanitary Expertise of Sea Fish and Caviar”2
(hereafter – the Expertise Rules). Item 5 of the Expertise Rules states that if the results of the veterinary and sanitary expertise confirm the safety of
fish and (or) caviar, the Federal Agency for Veterinary and Phytosanitary Supervision (Rosselkhoznadzor) issues a veterinary accompanying document for each lot of fish and (or) caviar, in accordance with the Rules of issuing veterinary accompanying documents.
In 2010, the RF Federal Agency for Fisheries
came to the conclusion that the functions performed by the Federal Agency for Veterinary and
Phytosanitary Supervision under the Veterinary
Rules and Expertise Rules are beyond the framework stipulated by the legislation, and the Rules
themselves restrict rights of economic subjects to
export and import of goods. Therefore, the RF
Federal Agency for Fisheries asked the Federal
Antimonopoly Service to analyze these Rules in
terms of violating anti-monopoly legislation as
well as Federal Law of July 26, 2006 No. 135-FZ
“On the Protection of Competition” (hereafter –
the Law on Competition) and make it possible
to terminate the Veterinary Rules and Expertise

1

The form of the certificate is established as Supplement 13 to
Order of the RF Ministry of Agriculture of November 16, 2006
No. 422 “On Establishing Rules of Issuance of Veterinary Accompanying Documents” (hereafter – Rules of Issuance of
Veterinary Accompanying Documents). Bulletin of Normative
Legal Acts of Federal Executive Bodies. 2006. No. 52.
2
Rossiyskaya Gazeta – Russian Gazette. 2009. 20 May.
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Rules. The Federal Antimonopoly Service agreed to
the arguments of the RF Federal Agency for Fisheries and came to the conclusion that, by issuing the
Veterinary Rules and Expertise Rules, the RF Ministry of Agriculture violated Part 1 of Article 15 of
the Law on Competition (RF FAS Decision of August 5, 2010 No. 1 15/5-10 in the case concerning
the violation of antimonopoly legislation1). However, considering case No. А40-137033/10-79-892,
commercial courts of the Moscow District came to
the conclusion that this ruling of the RF Ministry of
Agriculture was passed in accordance with the current legislation and does not violate the legislation
on the protection of competition2. Consequently,
nowadays to export sturgeon caviar beyond the territory of the Russian Federation, the exporter must
obtain not only the consent to export from the RF
Federal Agency for Fisheries but also the permission from the Federal Agency for Veterinary and
Phytosanitary Supervision in the form of a veterinary certificate.
Under Item 1.3 of the Rules of issuing veterinary accompanying documents, it is necessary to
obtain a veterinary permit for transportation of sturgeon caviar beyond the boundaries of the district (of
the city) and for the caviar export beyond the territory of the Russian Federation – the veterinary certificate (form 5i). Item 2.10 specifically states that the
form 5i veterinary certificates are issued for the
goods exported from the territory of the Russian
Federation instead of veterinary permits.
The provisions of the Rules of issuing veterinary accompanying documents on the necessity to
obtain veterinary accompanying documents (both
permits and certificates) in respect to caviar of any
type have been challenged in the RF Supreme
Court on the ground of the fact that caviar as a
ready-made product which has been certified and
produced in strict accordance with sanitary rules
should not be subject to veterinary inspection.
However, this appeal was dismissed according to

the Decision of the RF Supreme Court of May 14,
2007 No. GKPI07-80, remained unchanged by Ruling of the RF Supreme Court of July 31, 2007
No. KAS07-3443. Under Item 2.7 of the Rules of
issuing veterinary accompanying documents, the
exchange of veterinary permits to veterinary certificates shall be made within one day without the necessity to conduct the laboratory study of caviar.
Thus, though a producer of sturgeon caviar is
obliged to obtain a veterinary permit for transportation of caviar for selling it on the Russian domestic
market, for export of caviar it is necessary to obtain
a veterinary certificate, an independent veterinary
accompanying document; otherwise export of caviar beyond the territory of the Russian Federation
shall be prohibited.
The exporter is obliged to obtain a passport of
the transaction to make calculations under a foreign
economic transaction with the value exceeding
50,000 US dollars at the official currency rate established by the Bank of Russia on the date of concluding the contract or, if the official currency rate
is not established by the Bank of Russia, at the currency rate established by any other means recommended by the Bank of Russia. If the price of the
transaction is less than 50,000 US dollars, a passport of the transaction shall not be obtained, but the
resident of Russia is obliged to provide the authorized bank where the resident has the account with
the certificate of currency operations and with documents connected with the currency operations
mentioned in the certificate of currency operations 4.
Under Article 20 of the Law on Currency Control, a passport of the transaction is an instrument of
currency control and shall contain the information
necessary to provide registration and reporting and
to perform currency control over currency operations between residents and non-residents. Consequently, the necessity for a resident to enter into
legal relations to obtain a passport of the transaction (as well as a certificate of currency operations)
is determined by the resident’s participation in foreign economic activities. Such legal relations will

1

Decision of the Federal Antimonopoly Service of the Russian
Federation of August 5, 2010 No. 1 15/5-10 in the case concerning the violation of antimonopoly legislation (electronically available). Access from “KonsultantPlus” database (accessed 14.02.2017).
2
See: Decision of the Moscow Commercial Court of March 4,
2011; Rulings of the 9th Commercial Court of Moscow of July,
7 2011, RF FAS of September 28, 2011 in the case No. А40137033/10-79-892; RF FAS Decision of August 5, 2010 No. 1
15/5-10 in the case concerning the violation of antimonopoly
legislation (electronically available). Access from “KonsultantPlus” database (accessed 14.02.2017).

3

Access from “KonsultantPlus” database (accessed 14.02.2017).
See item 5.2 and item 2.1 of the Instruction of the Bank of
Russia of June 4, 2012 No. 138-I “On the Procedure of Providing the Authorized Banks by Residents and Non-Residents
with Documents and Information Connected with Currency
Operations, on the Procedure of Obtaining Passports of Transactions as well as on the Procedure of Registering and Controlling Currency Operations by the Authorized Banks”. Bulletin
of the Bank of Russia. 2012. No. 48–49.
4
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not occur in cases when there are no foreign economic activities.
The customs formalities concerning sturgeon
caviar export are one of the last stages of the foreign economic relationship. Under Article 163 of
the Customs Code of the Customs Union, in case
of export of goods from the customs territory of
the Customs Union, a person going through the
customs formalities in accordance with the conditions of the foreign economic transaction shall
submit to the customs body a customs declaration
or any other document which allows for their export from the customs territory of the Customs
Union, as well as documents and information provided for by the customs legislation. The Customs
Code of the Customs Union pays special attention
to the documents which confirm the compliance to
the prohibitions and restrictions established for the
circulation of particular goods. Departure of the
goods from the customs territory of the Customs
Union is only allowed with the permission of the
customs body.
When the exported goods are being declared,
customs bodies usually check not only the correctness of the declaration filled and the necessary fee
paid but also the availability of all the documents
necessary for the export of goods, the observance of
all the restrictions applied in connection with the
special protective, anti-dumping and compensatory
measures, the observance of all the required procedures, including the procedures connected with the
exercise of currency control (Art. 181 and 183 of
the Customs Code of the Customs Union).
Pursuant to item 2 of Article 213 of the Customs Code of the Customs Union, goods placed
under the customs procedure of export and actually
transported from the customs territory of the Customs Union lose the status of goods of the Customs
Union. It also means that as soon as goods are actually exported from the customs territory of the Customs Union, the foreign economic relationship regulated by the Russian law ceases to exist. By this
time, the purpose of the legal regulation of such
relationship by the law of foreign economic activities has been achieved: the definite object of civil
rights has legally been withdrawn from the national
economy; the only basic legal relationship which
will exist is the relationship connected with the repatriation of foreign currency profit. The private

legal relationship formed by the foreign economic
contract will, under the influence of public legal
rules of the importing state, be transformed into the
relationship regulated by the rules of foreign economic law of another state.
Under Article 19 of the Law on Foreign Currency Control, when conducting foreign economic
activities, residents, unless stated otherwise, shall
ensure within the time limits fixed in foreign economic agreements (contracts) the following:
1) the receipt of foreign currency or the currency of the Russian Federation under the terms of the
said agreements (contracts) from non-residents to
the accounts in the authorized banks for the goods
passed over to non-residents, for services provided,
for information or results of intellectual activity,
including exclusive rights over them;
2) the return to the Russian Federation of the
money paid by non-residents for the non-imported
to the territory of the Russian Federation (not received in the territory of the Russian Federation)
goods, unperformed work, services not rendered,
information or results of intellectual activity not
passed over, including exclusive rights over them.
The basic legal relationship on the return of
foreign currency profit may cease by the moment
sturgeon caviar is actually taken away from the customs territory of the Customs Union or it may continue after sturgeon caviar is exported. In this case,
the legislator provides the parties to the foreign
economic contract with the right to determine
themselves when this obligation shall be fulfilled.
Conclusion
Thus, by the example of the dynamics of the
foreign economic relationship on sturgeon caviar
export we have proved that this relationship is a
combination of a civil relationship on the export of
sturgeon caviar and some subsidiary public and
private relations, entering into which is obligatory
for the exporter and only in some cases also for
the importer. However, without the proper performance of obligations within the frameworks of
subsidiary relations, the civil legal relationship
cannot be realized.
Consequently, the set of the analyzed relations
may be viewed as a complex type of relationship
because all these relations are interconnected and
united by one common goal – to fulfil a foreign
economic transaction.
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Foreign economic relationship has a dynamic
structure and the performance of the civil legal relationship is closely interconnected with the proper
fulfilment of obligations by one of the parties under
the subsidiary public and private relations. Moreover, the system of foreign economic relationship
includes subsidiary legal relations which can have
not only an accompanying role but also predetermine the development of the major relationship:
these are the relations on establishing quotas and
applying special protective, anti-dumping and compensatory measures.
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Introduction: the article discusses the legal nature of corporate relations. In civil law, it
is assumed that the relations connected with corporate governance are based on the principle
of subordination, but are not actually the relations of power and subordination. There is an
opinion that relations of corporate governance are regulated by civil law and are a form of
civil organizational relations. According to another position, such relations should be governed by two methods of legal regulation concurrently. Thus, of great importance is the task
of answering the question on the possibility to regard relations of corporate governance as
the subject of civil regulation. Purpose: to develop a scientific understanding of what branch
of law relations of corporate governance belong to, based on the analysis of scientific literature and civil legislation. Methods: a systemic approach, methods of comparison, description,
interpretation, theoretical methods of formal and dialectical logic were applied, as well as
specific scientific methods as follows: a comparative legal method and interpretation of legal
norms. Results: the analysis of the positions of scientists and the current civil legislation has
shown that corporate governance relations are an integral part of the subject of civil law, different from property, personal non-property and organizational relations. Conclusions: it is
necessary to distinguish between the power of public law and power of private law. Despite the
opinion prevailing in the doctrine of civil law that relations of governance can only refer to
public law, it is proved that these relations can be part of the subject of civil law. Such relations
of power and subordination are regulated by the method of legal equality of the parties. At the
same time, it is important not to confuse the subject and the method of civil regulation.
Keywords: corporate management; method of legal equality of the parties;
principle of subordination; relations of power and subordination; relations of governance;
organizational relations; powers and authority; subject of civil regulation
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Введение: статья посвящена правовой природе корпоративных отношений. В цивилистике принято считать, что отношения, связанные с корпоративным управлением, основаны на
принципе подчинения, но не являются отношениями власти и подчинения. Согласно одной из
точек зрения, отношения корпоративного управления регулируются нормами гражданского
права и являются разновидностью гражданско-правовых организационных отношений. Высказано также мнение, согласно которому к отношениям корпоративного управления следует
применять одновременно два метода правового регулирования. В связи с этим решение вопроса
о возможности отнесения отношений корпоративного управления к предмету гражданскоправового регулирования приобретает важное значение. Цель: сформировать научное представление об отраслевой принадлежности отношений корпоративного управления на основе
анализа научной литературы и гражданского законодательства. Методы: системный подход, методы сравнения, описания, интерпретации; теоретические методы формальной и
диалектической логики. Применялись частнонаучные методы: сравнительно-правовой и метод толкования правовых норм. Результаты: анализ позиций ученых и действующего гражданского законодательства показал, что отношения корпоративного управления являются
составной частью предмета гражданского права, отличаясь при этом от имущественных,
личных неимущественных и организационных отношений. Выводы: следует различать публично-правовую и частноправовую власть. Несмотря на господствующую в цивилистической
доктрине точку зрения о том, что отношения управления могут иметь только публичноправовую принадлежность, доказывается, что данные отношения могут быть составляющей предмета гражданского права. К таким отношениям власти и подчинения применяется
метод юридического равенства сторон. При этом не следует смешивать предмет и метод
гражданско-правового регулирования.
Ключевые слова: корпоративное управление; метод юридического равенства сторон; принцип подчинения;
отношения власти и подчинения; отношения управления; организационные отношения; властные полномочия;
предмет гражданско-правового регулирования

debatable, because, in accordance with Art. 1 of the
Civil Code, civil law is based on the recognition of
equality of participants in relationships regulated by
it. Traditionally it is considered that the relations of
power and subordination characterize only public
branches of law. Meanwhile, as Professor Judith
Kelleher Sсhafer notes, there should be a clear distinction between private and public law that based
on the civil law tradition [31].
Under the Chinese civil law it is noted that, regardless of whether enterprises are large or small,
their position is high or low, their economic power is
great or weak and regardless of whether their type of
ownership is state, collective or individual, they have
equal legal status and they are independent and equal
subjects. No entity can use its own administrative

Introduction
Issues concerning corporate governance and
determination of the legal nature of corporate relations are nowadays remain the focus of lawyers’
attention in many countries.
As is known, Russian civil legislation regulates
the relations connected with the governance of corporate organizations (Art. 2 of the Civil Code of the
Russian Federation)1. In this connection, the question of the implementation of the principle of subordination of one person to another in civil law is
1

Civil Code of the Russian Federation. Part One: Federal Law
of the Russian Federation of November 30, 1994 No. 51-FZ (as
revised of 28.12.2016). Collection of Legislative Acts of the
Russian Federation. 1994. No. 32. Art. 3301.
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influence and power to put itself in the privileged
position of the subject of civil law [53, p. 160].

V. S. Em believes that in this case there is a
combination of the principle of legal equality of the
subjects with the principle of subordination. According to the author, entering into a corporate legal
relationship allows the subject to influence the formation of the will of the partner, thus participating
in corporate governance [11, p. 103]. The combination of the two principles, V. S. Em writes about,
unwittingly leads to the idea about a combination of
the methods of legal regulation, which we cannot
agree with. In this context, one more position deserves attention, according to which in those cases
where formal equality of the parties leads to infringement of the rights of one party, the legislator
deviates from the principle of equality of the parties
[10, p. 23]. Based on the above position, we may
also conclude that the author finds it possible to
combine the two methods in the regulation of civil
relations.
V. A. Belov sees nothing radically incongruous
with the nature and the principles of civil law in the
regulation of relations based on the principle of legal subordination [3, pp. 79‒80]. At the same time,
the author avoids using the term “power”.

Main content
1. Belonging of relations connected with governance to the civil regulation sphere: problem
statement
It is generally prohibited for a transaction
made by one person to generate or modify duties
of others, which is determined by one of the most
important principles of civil law – the principle of
equality of the participants in relations regulated
by it (Art. 1 of the Civil Code). In particular, this
is noted by B. M. Gongalo and P. V. Krasheninnikov. According to the authors, a subject cannot rule over another one, between subjects of civil law there are no relations based on the authoritative subordination of one party to another [21,
p. 469]. This statement is consistent with the p. 3
of Art. 2 of the Civil Code, according to which
civil law is not applicable to property relations
based on administrative or other authoritative subordination of one party to another, unless otherwise provided by law.
How then do relations connected with governance correlate with p. 3 of the Art. 2 of the Civil
Code? In legal literature there is a variety of opinions on this issue which require a comprehensive
judgment as applied to the current state of jurisprudence. As it is rightly pointed out, the main task of
a legal scholar is not to create their own little theory, which is of interest only for amateurs, but to
consider many theories reflecting life, select and
summarize those ideas that match the era, the requirements of life and reveal the essence of phenomena [38, p. 307]. Let us consider the main
views in the context of the stated problem.
N. V. Kozlova believes that corporate relations
are relations of power and subordination, the same
way as administrative ones, but indicates a specificity of their power and subordination [15, p. 245].
O. V. Gutnikov expresses a similar view, according
to which relations of participation can be characterized as a special kind of relations of power and
subordination of the local character, including the
duty of participants to abide by decisions of the majority of other participants even against their will
[25, p. 142].
Another position is held by V. P. Mozolin,
who classifies corporate law as a non-civil legal
area [18, p. 7]. In our view, this statement is too
categorical.

2. On the existence of private power
As noted by V. F. Yakovlev, “granting a person the right to demand certain behavior from another does not mean here the simultaneous empowering of the first person and subordinating the second person to the first person’s will” [27, p. 109].
The scholar also notes that management of a legal
entity, which is carried out by the founders, members, is fundamentally different from authoritative
governance in public law. Corporate governance
[30] is based on coordination. On the one hand, it
should be accepted that civil law governance is different from public law governance, and that there is
no automatic legal subordination of one party of the
relations to the other while this other person is the
only one who has received the power.
At the same time, it is possible to put forward a
version that the presence of powers of authority is
inherent to corporate governance. As correctly noted by N. V. Kozlova, in private corporations internal rights are ranked as private law and form a special class of private rights of the power [15, p. 211].
The point is that the concept “governance” is a general scientific concept, and all the necessary attributes of governance manifest themselves in natural
and human sciences. An integral part of governance
is the controlling action to an object, which always
has an authoritative character in the social sphere.
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In addition, governance does not exist without a
governing subject, who, based solely on their authorities, lead the object of control to the desired
state. Therefore, in our opinion it is wrong to say
that governance is present, the principle of subordination functions, but the governing subject does not
have powers of authority. If one party in a civil law
relationship has to subordinate their will to the instructions of another party or of the majority of the
participants, it means that between the participants
there are dependency relations, relations of power.
However, it is now possible to distinguish between two basic governance types (regimes): governance in public law systems (public administration) and governance in private law systems (for
example, management of an organization)
[9, p. 144]. It should be noted that the term “governance in private law” is used in foreign literature
[39, 40]. To be more precise, we are talking about
relations of governance, i.e. relations of power and
subordination, which are governed by both branches of public law and civil law. Thus, powers of the
governing subject in civil law are authoritative.

of the Civil Code of the Russian Federation, does
not work.
However, before considering the specificity of
private law relations of governance, let us emphasize that the method of civil regulation remains unchanged. In other words, there are relations of power and subordination in civil law but there is no and
cannot be the method of power and subordination.
Therefore, in relation to this situation the statement
of S. S. Alekseev that in each method of legal regulation (including the method of civil law regulation)
one can find elements of the “power and subordination” is not that obvious. But “...the thing is in what
the ratio of these elements is... that is the specificity
of the forms of their expression” [2, p. 11]. From
our point of view, in civil law it is possible to find
relations of power and subordination as elements of
the realm of legal regulation rather than elements of
the method of public law branches.
As for the specificity of civil law relations of
power and subordination, firstly, it must be said that
they are not property relations because they only
establish a certain order (procedure) of activity. In
this connection, the assertion that all the corporate
rights and responsibilities are of the property nature
should be recognized untenable [15, p. 219]. Indeed,
civil law proceeds from the idea that corporate relations of governance are conditioned by property relations. As noted by the Canadian scholar Ernst
Freund, implementation of governance rights by a
corporation’s body is usually the result of possessing
some property [30]. In one of the American courts’
decisions, it is stressed that the right only implies
that the property and personality of the corporation
are separated from the property and personality of its
members [52, p. 202]. At the same time, relations
connected with governance are of the procedural
nature. No wonder in foreign literature it is noted
that interaction of a corporation members is based on
common procedural rules [40, p. 1; 42, p. 3].
Corporate relations of governance, despite being full-fledged independent relations, have a
complementary and subordinate character with
respect to property relations. Governance relationship are needed only because they provide that in
the future property interests of the subjects of civil
law may be satisfied. These findings, coupled with
the fact that organization should be regarded as
one of the functions of governance, are the basis for

3. Combination of relations of power and subordination in civil law with the method of legal
equality of the parties
It is possible that there is no contradiction between the presence of relations of power and subordination in the realm of civil law and the method
of civil regulation. In opinion of V. F. Yakovlev,
the method of legal regulation entirely depends on
the nature and content of the regulated relations.
A method is applied in accordance with the branch
of law [12, p. 49; 17, p. 68]. With respect for the
opinion of the eminent scientist and making no pretense to ultimate truth, we dare suggest, nevertheless, that this statement is not entirely accurate. Relations regulated within the civil law branch,
though united by a common basis (they all are
somehow connected with property relations) may
significantly differ from each other. And this does
not prevent their being regulated by means of the
same method. Exactly the same way not all property relations should be regulated by the method of
civil law. In addition, we should pay attention to the
fact that civil law is not applied only to property
relations based on power and subordination (p. 3 of
Art. 2 of the Civil Code). In regard to non-property
relationships, this rule, proceeding from the norms
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raising the question of the recognition of these relationships as organizational ones. We believe that
the sphere of civil regulation, together with property and personal non-property relations, includes
both organizational relationships and not identical
with them relations of governance.

with relations of governance. In German literature
there is an opinion that corporate relations are organizational and property ones [34, pp. 12; 42,
p. 2; 43, pp. 23]. Yu. S. Kharitonova expressed an
opinion that organizational actions should be seen
as an element of governance as a notion of a broader sense. At the same time, governance presents a
function of domination and manifests itself in civillaw relations as an organizational element
[24, p. 211]. According to N. D. Egorova, organizational relations develop in the course of governance
activity of one party (organizing) in relation to the
other (subordinate) [13, pp. 10‒11]. It is also noted
that during the term of the organizational contract
management activity is carried out [23, p. 217]. The
organizational relations characteristic of the modern market economy principally differ from the
organizational relations of the Soviet period economy. Nowadays, subjects of civil law act for their
own benefit [48, p. 548], they organize and manage the activity of a corporation according to civil
law principles [55, p. 151]. As E. V. Bogdanov
states: “Relations on managing a corporation
(governance relations) should also be referred to
organizational legal relations. A complicating factor here is that for individual organizational relationships power connections between their parties
are possible, for example such as relations between the board of directors and the general meeting of shareholders, between the auditing commission and the board of directors, while civil law
relations are based on equality, autonomy of the
will and property independence of the parties”
[4, p. 31].
Let us disagree with this position proceeding
from the following considerations. Organizational
relations are always directed at the organization of
other civil law relations, without which they are just
meaningless. The same cannot be said about relations of governance, many of which do not imply
emergence of other legal relations in the future.
They are legal relations that are subject to organization while activity, things, intellectual property
rights are subject to governance. Organizational
relations, as opposed to governance relations, do not
apply the principle of subordination. “Governance
without power does not exist, i. e., without a possibility to dispose behavior of people in the process

4. Correlation between civil organizational relations and governance relations
The common ground of civil organizational
and governance relations manifests itself in the fact
that some time ago, due to changes in the economic
paradigm, both of these kinds of relations partially
“moved” time from administrative law to civil law.
During the period of a command economy,
M. A. Agarkov and S. N. Bratus emphasized that
organizational relations are relations of power and
subordination, and are subject of administrative law
[1, p. 290; 8, p. 64]. At the same time, according to
S. N. Bratus, organizational relations appeared and
existed in the field of public administration
[7, p. 104]. Another noteworthy statement is that
governance and organizational activity are not a
method of legal regulation but a special kind of social relations [8, p. 64].
O. A. Krasavchikov was the first to declare in
1960s that organizational relations can be found in
the sphere of civil law. Under the organizational
relations he understood social bonds constructed on
the principles of coordination and subordination
and aimed at streamlining (normalization) of other
social relations and actions of their participants or
on the formation of social structures [16, p. 163].
Further on, the concept was developed in writings
of many lawyers who recognized civil organizational relations along with administrative organizational ones. The orientation of the former towards
streamlining of other social relations was also considered to be their qualifying feature [22, p. 217].
Many scientific studies have been devoted to organizational contracts. Due to the accumulated experience and knowledge, we now no longer doubt the
existence of civil organizational relations, which it
is already indecent to ignore.
Apparently, the fact that in administrative law
relations of governance are considered to be organizational served as a basis for extending this situation to the sphere of civil law. Currently, there is a
tendency to equate organizational civil relations
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of governance. Power, therefore, is an attribute and
inherent property of governance” [5, p. 136]. Relations of governance always assume preliminary
vesting the governing subject with the powers of
authority, implementation of which allows it to
control the behavior of subordinate persons or
property. Such requirements are not imposed on
organizational relations. Let us emphasize that we
are talking about powers and not competence. As
rightly noted by V. F. Yakovlev, “...competence is
a category only inherent to those branches of law
that regulate relations of power-organizational content” [27, p. 149].
If there were some persons who participated in
organizational relations but there are other persons
in legal relations being organized, then the persons
who were not involved in organizational legal relations cannot be forced without their will to fulfil
obligations under the legal relationship being organized. For example, an agreement on the organization of cargo transportation is concluded by the
cargo owner, but the contract of carriage is concluded by the consignor. If these are two different
persons, then the consignor can be forced to fulfil
obligations only in the event of his consent expressed in the agreement, attorney letter, etc. The
situation is different if the participant of the corporation was not present at the general meeting during
the voting. Regardless of his agreement or disagreement with the decision, he is forced to do the
will of the majority. The participant must also agree
with the decisions of the executive body of the corporation. This is a worldwide practice of legal regulation of corporate relations. It is noteworthy that
according to American law, fiduciary duties are not
intended to protect stockholders from wrong decisions [51]. Relations of governance are linear and
different from the self-organization processes.
In connection with the above, we can conclude
that organizational relations aimed at organization
of relations of governance can exist

is based on the act of concordance of the wills of
the subjects forming corporate relationships 1
[6, pp. 80–81]. For example, N. V. Pakhomova
does not see inequality in submission of subsidiaries and dependent companies, believing that the act
of concordance of the wills of the subjects is the
basis of subordination [20]. It is noted that relations
of subordination arising under the agreement of the
participants are of the coordinative-volitional
origin, and therefore do not undermine the common
features of a strong-willed organization in corporate
relations coupled with the agreement of the wills of
the participants [20]. It is worth mentioning that in
German science of civil law corporate law is traditionally considered to be the “right of private cooperation” (privatrechtliches Kooperationsrecht)
[32, pp. 12; 33; 37; 49].
Second, legal capacity of participants of civil
relations of governance is identical. For example
S. S. Alekseev regards equality of subjects of civil
law as “equality of legal attributes of legal capacity” [2, p. 264]. In contrast to administrative law,
where legal capacity of participants of governance
relations is different, in civil law it is identical [45].
In administrative law, legal capacity of the subject
of governance is initially wider in scope than that of
the subordinate person. This is explained by the fact
that not all participants of administrative legal relations have competence as the ability to gain and
exercise powers of authority [26; 27, p. 93]. In civil
law, the situation is different. For the subject
of governance to be vested with powers, expression
of the consent by the subordinate is necessary.
Thus, becoming a participant of the corporation,
the person voluntarily agrees with the necessity to
obey decisions of the majority of the participants,
the constituent documents and requirements of the
law [44]. According to O. Gierke, legal capacity of
a legal entity is wider as a legal entity has rights
that can only belong to the public whole over its
parts (e. g. corporate power) [33, pp. 265, 469,
etc.]. Thus, powers of authority are always derived
from the will of the subordinate entity of
corporate relationship. Before joining the relations

Results
Specific features of governance relations, in
particular corporate ones, indicate their civil nature and that the civil method is applicable to their
regulation.
First, such relations are formed solely on the
grounds stipulated by civil law [3, pp. 79–80].
Dependence, subordination of one party to another

1

By means of the contract, each party has an opportunity to
organize activity of the other party but only because the other
party undertakes obligations to behave in a certain way.
M. I. Braginsky noted that the right to behavior of the obligor
has nothing in common with the similar in content rights of
bodies of authority in regard to persons subordinate to them.
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of governance, participants have equal opportunities. Imperative establishment of the rights and duties of other persons is not allowed.
Third, the private interest is satisfied through
corporate relations of governance. S. V. Mikhailov believes that society, being an independent
subject of law, has its own interest, which may
not coincide with the interests of its members.
A similar thesis is supported in German legal literature. In particular, it is alleged that private interests of a company and its board of directors
aimed at making a profit may not coincide with
the interests of individual participants. It is generally accepted nowadays that the classical model of
corporate governance is the model of shareholders
(shareholder-oriented model), proceeding from
the priority of the interests of shareholders over
those of all other members of corporate governance [29; 35; 36].
Fourth, with regard to specific legal relations
of governance, legal equality is found primarily in
terms of legal facts. It manifests itself in the main
role that belongs to the civil contract in the establishment, modification and termination of legal relations [14, p. 31; 28, p. 161; 46, pp. 260, 280, 550;
54, pp. 121–123]. The legal facts which determine
the use of the civil law method include not only the
corporate contract [41, p. 72], memorandum of Association [38; 50, p. 81]1 and other contracts
[47, p. 90]2, but also decisions of assemblies, unilateral civil transactions.
Fifth, the subjective right of the subject of governance in civil relation serves as a means for satisfying the interests of the subject of governance and
at the same time of the interests of his contractor.
The power of a public authority is a means of performing its duties assigned to it by the State.
Sixth, governance relations are governed by
civil law rules, the dominant characteristic of which
is optionality of legal regulation, which, however,
does not exclude the presence of peremptory norms
in corporate law [38, pp. 29, 92, 94; 55].
Seventh, governance on a voluntary basis can
be terminated according to the rules of civil law or
challenged in the prescribed manner, which is not
the case for public law relations [25, p. 40]. The

unilateral breach of public law relations, especially
at the initiative of the subordinate participant, is, of
course, inconceivable [3, p. 80].
Conclusions
Civil corporate relations are local private relations of power and subordination and are regulated
by the method of legal equality of the parties. At
the same time, corporate governance relations differ from civil organizational ones because they are
not oriented towards organization of other civil
law relations and personable and non-personable
entities.
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Introduction: this article discusses the problem of choice of law rules to govern relations
arising as a result of the use of assisted reproductive technologies where a foreign element is involved. The article highlights the issues of conflicting norms arising due to the use of in vitro fertilization (IVF) and surrogate motherhood. The article states that the use of assisted reproductive
technology demands solution to the issue of choosing competent rules of law for regulating contractual relations regarding IVF and surrogate motherhood, as well as for determining the origin
of children born as a result of the use of the technologies mentioned. Purpose: to identify the issues of legal regulation of relations arising from the use of assisted reproductive technologies
complicated by the “foreign element”, and to suggest ways of improving conflict rules regulation.
Methods: the methodological framework of this work is based on the following methods of scientific cognition: dialectical, historical, formal-logical, analytical, statistical, comparative law, and
also the method of classification. Conclusions: regulation of conflicting norms should be developed through the use of in vitro fertilization subject to compliance with the international agreements and national legislation. The problems of conflicting norms arising from the use of assisted
reproductive technologies can be solved by increasing the harmonization of law within the framework of regional organizations of countries. Eligibility of making appropriate amendments to the
Kishinev Convention of 7 October 2002 “Convention on Legal Assistance and Conflicts of Law in
Matters of Civil, Family and Criminal Law” is justified. Furthermore, the article reasons in favor
of the use of autonomy of the free will of the parties (lex voluntatis) as the main conflict-of-law
principle of regulating contracts in the field of assisted reproductive technologies.
Keywords: assisted reproductive technologies; child; foreign element; genetic relation;
donorship; in vitro fertilization; artificial insemination; surrogate motherhood;
autonomy of the free will of the parties; connecting factor; genetic parents
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Введение: в настоящей статье рассматриваются проблемы выбора правопорядка
регулирования отношений с участием иностранного элемента, возникающего в результате применения вспомогательных репродуктивных технологий. Выделены коллизионные проблемы, связанные с применением экстракорпорального оплодотворения и суррогатного материнства. Указывается, что использование вспомогательных репродуктивных технологий требует разрешения вопроса о выборе компетентного правопорядка для
регулирования договорных отношений об экстракорпоральном оплодотворении и суррогатном материнстве, а также для установления происхождения детей, рожденных
благодаря их использованию. Цель: выявить проблемы применения правопорядка к отношениям, осложненным «иностранным элементом», возникающим из вспомогательных
репродуктивных технологий, а также предложить направления совершенствования
коллизионного регулирования. Методы: методологическую основу настоящей работы
составили диалектический, исторический, формально-логический, аналитический, статистический, сравнительно-правовой методы познания, метод классификации.
Выводы: коллизионное регулирование должно получить развитие за счет применения
экстракорпорального оплодотворения на уровне международных договоров и внутригосударственного законодательства. Преодоление коллизионных проблем применения
вспомогательных репродуктивных технологий возможно путем усиления унификации
законодательств в рамках региональных организаций государств. Обоснована приемлемость внесения соответствующих изменений в Кишиневскую конвенцию от 7 октября
2002 года «О правовой помощи и правовых отношениях по гражданским, семейным и
уголовным делам». Кроме того, аргументировано использование в качестве основного
коллизионного принципа регулирования договоров в сфере применения вспомогательных
репродуктивных технологий автономии воли сторон (lex voluntatis).
Ключевые слова: вспомогательные репродуктивные технологии; ребенок; иностранный элемент;
генетическая связь; донорство; экстракорпоральное оплодотворение; искусственное оплодотворение;
суррогатное материнство; автономия воли сторон; коллизионная привязка; генетические родители
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Fundamental Freedoms (Rome, November 4,
1950); The UN Convention on the Rights of the
Child (New York, November 20, 1989); European
Convention on Human Rights and Biomedicine of
January 24, 2002; the United Nations Declaration
adopted on November 10, 1975, No. 3384 “Declaration on the Use of Scientific and Technological
Progress in the Interests of Peace and for the Benefit of Mankind”; Universal Declaration on the Human Genome and Human Rights adopted on November 11, 1997; The UN General Assembly Resolution “Principles of Medical Ethics” of December
18, 1982; Convention on the Elimination of All
Forms of Discrimination against Women of December 18, 1979; Convention on the Rights of the
Child of November 20, 1989; International Covenant on Economic, Social and Cultural Rights of
December 16, 1966 (New York), etc.
In the field of assisted reproductive technologies, there are a number of problems arising from
the participation of foreign nationals. In particular,
there are issues related to the choice of applicable
law in establishing contractual relations, establishment of paternity/maternity, donation of gametes,
penalties for violating the terms of use of assisted
reproductive technologies, etc.

Introduction
Assisted reproductive technologies play an
important role in today’s world. Their role is especially important in the countries with the low birth
rate, which affects the demographic situation in
these states. However, even in the countries where
the overall demographic situation is stable, there
are certain problems with reproduction. Tajikistan
is one of the examples.
Today, the increasing use of assisted reproductive technologies has attracted global attention of
not only medical scientists but also sociologists and
lawyers. This phenomenon has acquired the character of a global process.
The complicated relations regarding the use of
reproductive technologies by “foreign elements”
require adequate regulation but at the same time
they create additional opportunities for relationships between different states.
Some new terms entered the language. For example, such terms as “reproductive travel”
[9, p. 12], “fertility tourism”, “medical tourism”,
“reproductive tourism”, which were introduced by
some scientists, have become customary [10; 11;
12]. The German scientist A. Diel points out the
need for international regulation of “surrogate reproductive tourism” [8, p. 232]. The term “reproductive tourism” today is commonly understood as
a “temporary entry into the territory of another state
in order to obtain reproductive care.”
Given the fact that, on the one hand, many
economically stable countries have introduced various legislative restrictions on the use of assisted
reproductive technologies and, on the other hand,
there are women willing to provide reproductive
services for an average pay, this kind of relationship will increasingly develop and strengthen. The
absence of adequate legal regulation at the international level entails confusion in the use of assisted
reproductive technologies.
At the same time, one cannot state that this
sphere is devoid of any legal regulation. There are a
number of general documents related to reproductive rights: Universal Declaration of Human Rights
(adopted at the third session of the UN General Assembly – Resolution 217 of December 10, 1948);
Convention for the Protection of Human Rights and

Issues of Conflict Regulation
in Artificial Insemination
The scientific concept of “assisted reproductive technology” combines various medical technologies, treatments for infertility and related procedures. The use of in vitro fertilization, donation
of sperm and egg cells, the use surrogate mothers
all belong to the category of “assisted reproductive
technology”. This stipulates the need for differentiation of legal regulation, including conflict regulation, and application of various methods of assisted
reproductive technology.
Contracting in assisted reproductive technology raises a number of issues of legal order. Firstly,
it is the issue of legal regulation of contractual relations whose subject is the use of assisted reproductive technologies. The countries that permit the use
of reproductive technologies often become a mecca
for foreign nationals who wish to get the opportunity to become parents. The presence of a “foreign
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element”, which is the customer’s citizenship, requires the solution of the legal conflict – the choice

There may be a reverse situation, when a
woman is infertile and it is necessary to use a donor

of the applicable law to regulate the contractual
relationship between the parties.

egg which is fertilized by the husband’s or donor’s
sperm. The embryo is then placed in the uterus of

In addition, conflicts can arise in determining
the origin of a child born with the help of assisted

the woman supposed to undergo the procedures of
in vitro fertilization.

reproductive technology. In this case, there are the
following options for regulating: the personal law

In this case, the determination of the competent
law governing the contractual use of in vitro fertili-

of the customer of assisted reproductive technology, the law of the place of birth of the child, the law

zation is necessary, and the question of the link between the contractual relationships and the autonomy

of the person who provides services of assisted reproductive technologies.

of the will of the parties becomes relevant.
The use of the autonomy will of the parties ex-

Unfortunately, the conflict legal regulation of
assisted reproductive technology lags behind the

presses the specificity of family regulation based on
the principle of non-interference in the affairs of the

pace of the development of medical techniques and

family. If spouses express mutual will to use in vitro

methods of infertility treatment.
Domestic and foreign legislation on private in-

fertilization for infertility treatment, then they also
have the right to determine the governing law for the

ternational law does not contain special connecting
factors concerning regulation of agreements in the

contractual relationship between themselves and the
medical institution providing such services. The law

field of assisted reproductive technology and determination of the origin of children born due to

selected by the parties determines the subjects, rights
and obligations of the parties, consequences of im-

their application.
The most compromising type of assisted re-

proper performance or failure to fulfil obligations
under the contract, as well as adequate protection of

productive technology is in vitro fertilization. It is
a method of infertility treatment during which a

the rights and legal interests of the child born with
the use of assisted reproductive technology.

female egg is extracted from the body and fertilized in vitro. Most countries of the world allow

Recognition of the principle of autonomy of
will as the main connecting factor facilitates the

for the fertilization of the wife’s egg by her husband’s sperm. For example, law of the Islamic

solution of the issue of the origin of the child born
by using in vitro fertilization.

Republic of Iran, in spite of the negative attitude
to assisted reproductive technologies, still admits

If the parties fail to choose the applicable law,
it becomes necessary to refer to the connecting fac-

the possibility of in vitro fertilization as an infertility treatment method using spouses’ genetic

tors in legislation of the country where the conflict
of laws arose.

material.
The presence of genetic relation between the

As is known, in the absence of choice of the
governing law by the parties, special connecting

parents and the child born as a result of in vitro fertilization allows the law to recognize the child’s

factors regulating certain contractual relationships
shall be applied. At the same time, contracts to pro-

origin from them.
Assisted reproductive technologies using do-

vide assisted reproductive technology services are
not regulated by special rules of conflict of laws.

nor material has caused an ambiguous attitude to it
throughout the world. For example, fertilization of

Nevertheless, the domestic law governing contractual relations complicated by “foreign element”

an egg by donor sperm remains a controversial type
of in vitro fertilization.

provides flexible connecting factors. For example,
Article 1219 of the Civil Code of Tajikistan provides
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for the application of the law of the country with
which the contract is most closely connected.
Regarding the application of civil legislation
of Tajikistan to the contract providing in vitro fertilization services, it can be concluded that the
agreement will be most closely linked to the law of
the state of residence (or the principal place of
business) of the party executing the contract. If it is
impossible to determine whether the contract on the
use of in vitro fertilization has been performed, the
governing law shall be the law of the country with
which the contract is most closely connected.
The problems of conflict of laws in establishing the origin of children in the case of in vitro
fertilization shall be settled by the factors governing the determination of their origin under normal
conditions. These factors often are the personal
law of the child, the personal law of the parents,
the law of the person applying for the establishment of origin of the child from a particular person (lex fori – the law of the court), and the law
most favorable to the child. Of course, plans to
have a child, including by the use of in vitro fertilization, are the internal affair of the family. However, the interests of a child born with the help of
in vitro fertilization (especially when using donor
material) should be given priority in the development of the conflict rules.
The above considerations lead us to the conclusion about the need to develop conflict regulation of the use of in vitro fertilization in accordance with international agreements and national
legislation.

the parents, etc. Similar differences exist in the relationships depending on whether or not the child
was born in wedlock. It also depends on how the
child was conceived, naturally or through assisted
reproductive technology.
The differences also arise when completely
different legal systems are used, e.g. Common Law
or Mohammedan law.
For example, Austrian law “On International
Private Law” of 1978 contains various conflict
principles in relation to the child born in or out of
wedlock.
As A. M. Nechaeva points out, when a child is
born, his or her parents (regardless of their joint or
separate residence and presence or absence of a
registered marriage) have a moral debt to them
[5, p. 143]. From the legal perspective, for the institutionalized parent relationships to arise it is necessary to establish the origin of the child from his/her
parents. In this connection, O. Yu. Ilina remarks
that the regulation of relations between parents and
children is determined by the norms of morality and
ethics on the one hand, and by legal norms on the
other [3, p. 53].
The problem of relations between parents and
children may be complicated due to their link to
different states. This can occur in cases when parents have citizenship of different states, if they reside in different states or if they are living in the
territory of a foreign state when the child is born.
Between member states of the Commonwealth of Independent States (CIS), the general
conflict rules that affect the relationship between
parents and children were unified by the adoption
of the Minsk Convention on Legal Assistance and
Legal Relations in Civil, Family and Criminal
Cases in 1993.
In the CIS, civil, family and criminal cases are
internationally regulated by two conventions: the
Minsk Convention of January 22, 1993 “On Legal
Assistance and Legal Relations in Civil, Family and
Criminal Cases” and the Kishinev Convention of
October 7, 2002 “On Legal Assistance and Legal
Relations in Civil, Family and Criminal Cases.” In
some CIS member states, the Minsk Convention is

Legal Basis for Establishment of the Origin
of Сhildren When Concluding a Contract
for Surrogacy Complicated by the
“Foreign Element”
Since the relationship between parents and
children involving the so-called “foreign element”
are particularly complex, the issues arising from
these relationships require special regulation in the
conflict of family law.
Different countries use different connecting
factors: the child’s place of birth, the permanent
place of residence of the parents, the citizenship of
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applied whereasа other states apply the norms of
the Kishinev Convention.
In the territory of the states that signed but not
ratified the Kishinev Convention, the provisions of
the Minsk Convention are in force.
The Minsk Convention does not distinguish
between “local” nationals and foreign nationals, it
equalizes them in their rights. The norms of the
Convention contain provisions on conflict of civil
law, some aspects of recognition and enforcement
of foreign judgments, procedural rules that regulate
the jurisdiction, and norms to be applied in family
relations in the presence of the “foreign element”.
The Minsk Convention regulates the relationships that arise between parents and children, in
particular the establishment (or challenging) of maternity, paternity, relations concerning the establishment (or cancellation) of adoption, as well as
the jurisdiction of these relations.
The norms of the Convention recognize the
competence of the courts of the state that deal with
disputes that arise between parents and children,
by determining the legislation to be applied. It is
the Minsk Convention, as the primary regulator of
the private law relations with the “foreign element”, that for a sufficiently long period occupied
the leading position in the field of regional cooperation.
In 2002, the norms of the Minsk Convention
were improved and reflected in the Kishinev Convention, signed on October 7 of the same year.
In Tajikistan, the latter replaced the Minsk Convention. In general, the Kishinev Convention regulates
private law relations with the “foreign element” for
stateless persons and citizens of such countries as
Belarus, Armenia, Azerbaijan, Kazakhstan, and
Kyrgyzstan. The norms of both Kishinev and
Minsk Conventions have effect not only on persons
who are citizens of the participating countries, but
also in relation to other persons residing within
these countries.
The countries that signed but not ratified the
Kishinev Convention continue to be regulated by
the norms of the Minsk Convention.
Despite all the positive aspects of the Kishinev
Convention, it is not without drawbacks. For example, it does not cover problematic issues related to

the use of assisted reproductive technologies. In
particular, many problems arise in the case when a
person has to resort to the use of such type of reproductive technologies as surrogacy.
For example, Article 59 of the Marriage and
Family Code of Kazakhstan of 2011 recognizes
spouses (customers) using assisted reproductive
technologies as the parents of the born child. Therefore, Article 57 of the Code establishes an obligation for the transfer of the child by the surrogate
mother to the child’s genetic parents who entered
into the contract with her. It turns out that if a child
is born using reproductive technologies in the Republic of Tajikistan, the surrogate mother will be
found to be his mother, because, in accordance with
the norms of the Tajik Family Code, the mother is
the woman who gave birth to the child. In Kazakhstan, the woman who is a genetic parent of the child
and entered into the surrogacy agreement will be
the mother.
If the surrogacy contract is concluded by persons who are citizens of different states (which may
either prohibit or regulate this matter differently),
there is a conflict between domestic laws.
In Armenia, Azerbaijan, Brazil, Hungary,
Great Britain, Georgia, Israel, India, Kazakhstan,
Canada, Kyrgyzstan, Russia, Uzbekistan, the Netherlands, the United States (in some states), Hong
Kong, South Africa surrogacy is allowed [7, p. 11].
In Austria, Germany, Norway, France, Sweden, and
Switzerland surrogacy is not permitted by law.
There are also countries where the law completely
forbids only commercial surrogacy and lawsuits for
such contracts are not allowed. These countries include Greece, the Netherlands, Norway, Switzerland, and Spain.
Spain has an ambivalent attitude to the programs of surrogate motherhood. In accordance
with Article 10 of the Spanish law “On Assisted
Reproduction Technologies” No. 14 of May 26,
2006, a contract providing for the rejection of
motherhood in favor of the third parties is considered null and void. Thus, in this country, the presumption that the mother is the woman who gave
birth is unwavering. However, under general law,
it is possible for a genetic father to file a claim
to the establishment of paternity. Meanwhile,
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the donation of gametes in Spain is not prohibited
and is even well regulated by legislation. Donation
(both free and paid for) is allowed, as well as the
posthumous use by the wife of her husband’s gametes for one year after his death.
Thus, Article 9 of the law states that during
his life, the husband, by his written consent, a notarial deed or a testamentary disposition, can give
his consent to have his reproductive material used
for the purpose of insemination of his wife in the
period of up to 12 months from the date of his
death. In this case, the husband will be recognized
as the legal father of the child who was born after
his death. In addition, the law also provides for the
possibility for a dead woman to become a mother,
if her husband or domestic partner will turn to the
clinic for embryos previously exposed to cryopreservation.
Another complexity of cross-border regulation
in this case may be that in some countries only the
spouse of a deceased person has the right to use
cryopreserved gametes, while in other countries –
other persons as well.
Let us consider a situation when persons in a
civil union who are citizens of different states had
embryos cryopreserved in a medical facility. After
the death of the woman, her partner decided to
use the embryos. However, the woman’s parents
who live in another state do not agree with the
decision, since, in their opinion, their daughter’s
partner even was not her husband. The determination of the applicable law in such a situation may
be difficult.
Japanese law is also not unambiguous about
the question of surrogacy. For example, genetic
parents are not recognized as parents in the territory
of the state of their citizenship – they can only be
recognized as such in the country of the surrogacy.
As a result, in Japan (in the same way as in Spain)
“limping relationships” can arise, when citizens are
forced to undergo the procedure of adoption of their
own children in a foreign country.
In the case of non-compliance with the norms
of the private law of the country on the use of assisted reproductive techniques, persons participat-

ing in agreements on surrogacy can face litigation;
there can be non-recognition of kinship between the
child and his/her genetic parents. In addition, there
may be certain difficulties in the acquisition of citizenship by the child, problems with leaving and
entering the territory of the state, as well as some
other issues.
Today there is an objective need for regional
cooperation in the field of settlement of relations
regarding the use of assisted reproductive technologies. In particular, it would be advisable to make
additions to the Kishinev Convention.
The collision method for regulating relations
between parents and children with a “foreign element” has its drawbacks. The main problem is a
mismatch of the conflict norms in different countries, which may result in frequent renvoi problems.
A possible way out could be the harmonization of
conflict of laws norms by the states and conclusion
of international treaties establishing the uniform
conflict rules.
Using the personal law of genetic parents may
not always contribute to adequate regulation of relations, as it can often ban the use of surrogate
motherhood. “Customers” usually travel outside the
country of their citizenship in order to reduce the
costs associated with the surrogacy contract, and in
order to circumvent the adverse effects of legal
norms in force in the country of their origin. Here
we are talking about banning the use of certain
types of assisted reproductive technologies and, as
a consequence, the offensive responsibility for the
use of such methods of infertility treatment.
Of course, when concluding a surrogacy contract, it is necessary to take into account the attitude of legislation of the country of genetic parents. In the case of a fundamental prohibition of
the use of surrogate motherhood, conclusion of the
contract can be problematic, because all the future
relations between the child born using assisted
methods of reproduction and genetic parents can
become “limping”, that is they will only be recognized in the state of execution of the contract,
while not recognized by the law of the customers’
country.
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Conflict regulation of relations between parents
and children has its own specific features in most
foreign countries. For example, in some countries
the main connecting factor for determining the regulation of personal relations of the child (including
his / her defense) is the domiciliary law of the child
(Article 3093 of the Civil Code of Quebec; §24 of
the Austrian Law “On International Private Law” of
1978, Article 16 of the Law of the United Arab
Emirates on Civil Transactions, 1985); in other
countries, it is the law of the dispute (Article 27 of
the Civil Code of Yemen, 1992); in third, it is the
law of the state which regulates the origin of the
child [4, p. 350]. In particular, in Turkey, the origin
of the child is determined by the common citizenship
of the parents (Article 17 of the Turkish Code of International Private Law and International Civil Process No. 5718 of November 27, 2007); if the parents
have different citizenships, it is the law of the common place of residence of the spouses that is to be
applied, and in the case of its absence – the law of
their usual cohabitation.

parents [2, p. 161]. Therefore, these authors recognize autonomy of the will, limited to a certain extent.
The position above is not devoid of rationality,
because the choice of law of the state to which the
contract of surrogacy is not relevant cannot take
place. In other words, a contract to use assisted reproductive technologies cannot be governed by laws
not connected with this contract.
International private law relationships recognize
the principle of “lex voluntatis” as one of the fundamental principles, whose purpose (as rightly pointed
out by A. G. Filippov) is “to identify opportunities
for the use of the material-legal norms, to determine
of the autonomy of the will of the parties in the
choice of the law applicable to their relationship”
[6, p. 425].
It should be noted that the principle of autonomy of the will is not an exclusive principle only belonging to private international law. Moreover, its
origin and further development and dissemination
proceeded in the sphere of contract relations of civil
law. If this principle acts as fundamental in civil law,
then its extension to the scope of international family
law, as is correctly stated in legal literature, has only
just begun [1, p. 15].
Legal regulation of the surrogacy contract only
through mandatory connecting factors is not in the
interest of both the parties and the child born with
the help of assisted reproductive technology. Rigid
connecting factors in modern society give way to the
principle of the autonomy of the will, which facilitates intervention in the process by choosing a specific law regulating contractual relations. Family law
also provides the possibility of applying the principle
of the autonomy of the will both in the case of entering into a marriage contract and when signing an
agreement to transfer alimony.
Application of the consequences of default or
improper fulfillment of the agreement, in turn, will
be regulated by law based on the principle of party
autonomy.
Thus, if there is a “foreign element”, a surrogacy contract should contain provision on the applicable law on the basis of “lex voluntatis”
principle, which is nowadays consistently used in

The Significance of the Principle
of the Autonomy of the Will in Conflict
Regulation of the Surrogacy Contract
The presence of a “foreign element” stipulates
that the choice of law for the regulation of the relations arising from the use of assisted reproductive
technologies should be based on the principle of “lex
voluntatis” (autonomy of the will of the parties),
which is important in the regulation of conflict of
contracts.
The connecting factors in the use of assisted reproductive technologies must reflect the specificity
of the agreement concluded. A special place among
such agreements takes a surrogacy contract.
In legal literature devoted to the choice of applicable law, a variety of opinions may be found. For
example, some legal scholars point out the need to
give a surrogate mother and genetic parents the right
to choose the applicable law from a number of options, which may include the state law of the country
in which the child is born, the state law of permanent
place of residence of the surrogate mother, the state
law of the permanent place of residence of genetic
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“lex voluntatis”, conflict contract regulation in the
field of civil and family law.
We should not forget that in family law there
are no special conflict law principles governing the
above-mentioned contract. However, there is a solution, which should be based on the analogy of the
law; in particular, in accordance with Article 1218
of the Civil Code of Tajikistan, they are norms of
civil law subordinating the relationship from the
contract to the law of the country specified in the
agreement that may be subject to application.
The applicable law, in turn, should be pronounced, have a direct link with the contract provisions, or this relationship should arise from the circumstances of the case examined as a whole.
The “lex voluntatis” principle may be provided
both in a general contract and in an additional
agreement between the parties, but if the will of the
parties is not expressed explicitly, it does not mean
that the parties do not have it. In this case, the duty
of the court should be to identify it.
If the parties have a proper will, but have not
directly reflected it in the contract, we can talk
about a “hidden” autonomy of the will. The will of
the parties regarding the applicable law should be
considered if the contracting parties do not object to
the use of the revealed will of the parties by the
court. Moreover, the parties should be interested in
its application, while a close connection with legal
relationship revealed by the court may well lead to
the expression of discontent by at least one of the
parties.
It should also be remembered that the “lex voluntatis” principle may be limited subject to the public policy or mandatory norms of the country. A separate legal basis applicable to limit the autonomy of
the parties is the right of the court to apply the mandatory rules of a foreign country in cases where, in
accordance with the legislation of this country, these
rules should regulate relevant relationships.
As a rule, the presence of a “foreign elements”
is linked to the prohibition on the use of certain
types of assisted reproductive technology. In particular, the parties of a surrogacy contract may be
citizens of foreign countries whose personal law
prohibits the conclusion of such contracts. However, we should not forget that the consequences of
surrogacy contract contain not only a moral and

ethical burden, but also affect the future legal status
of the child.
The Civil Code of the Republic of Tajikistan
includes a norm according to which the procedure
of execution and the measures used for improper
fulfillment shall be determined by the law of the
state in which the execution takes place.
However, we should not forget that the connecting factors provided for the civil turnover of
things cannot be applied to a child, since a child
born by surrogate mother is not a thing.
This type of agreement requires the establishment of a special control by the state. Violation of
its terms and conditions by those directly involved
(genetic parents and the surrogate mother) and by
the medical organization should entail adverse
property (and in some cases personal) effects. In
this connection, in the contract, not only the law of
the country of genetic parents, but also the law of
the country of execution of the surrogacy agreement should be taken into account.
At the international level, one of the regulators
of the issue of the applicable law in the relations
between parents and children are the provisions of
the Convention “On Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for
the Protection of Children” of 1996. (It should be
noted that the Republic of Tajikistan is not a member of the said Convention). The main collision
principle to establish the origin of children is the
place of usual residence of the child. For example,
the incurrence (or termination) of parental responsibility is governed by the law of the country where
the child habitually resides. Similarly, the incurrence (termination) of parental responsibility under
the agreement or unilateral act without the involvement of a court or administrative body is
regulated by the law of the country where the child
habitually resides at the time of entry of the unilateral act or contract into force.
Unfortunately, the norms of the Convention do
not govern the establishment and challenge of the
origin of children, whereas it is exactly this document that regulates conflict issues of parental responsibilities. In this case, the main reference is also
the habitual residence of the child. In our view,
such a state of affairs rests on a stable basis, because
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reference to citizenship cannot always meet the
child’s interests. In addition, some problems may
arise in dealing with conflict issues. The citizenship
of a child depends on the citizenship of his/her parents, while the application of assisted reproductive
technology makes it difficult to legally relate the
child to certain persons as parents.
The Convention also includes provisions under which the responsibility in accordance with
the legislation of the country of habitual residence
of the child is not removed from the parents in the
case of a change of habitual residence. If after a
change of residence the situation improves for the
child, and in accordance with the law of the new
state, the person previously not burdened with responsibility shall be burdened with it, the relationship will be regulated by the law of the state of the
new residence.
Thus, the incurrence (termination) of parental
obligations is put in direct dependence on where the
child was born and where he/she lives. If the child
was born in the country of habitual residence of the
surrogate mother, the question of incurrence of
rights or duties of certain persons will be settled in
accordance with the national law of the country
where the child was born.
At the same time, in practice, a situation may
occur when surrogacy applied outside the country
of origin of the genetic parents is not recognized or
explicitly prohibited by the law of the country of
their origin. In this case, not only the surrogate
mother and the genetic parents may find themselves
in a difficult situation but also the child, which is
considered unacceptable.
At the present stage of development of the society, despite the fact that there is a substantial
number of international instruments affecting or
concerning matters of reproduction, there is obviously an insufficient number of international
agreements clearly regulating the issues of the legal
status of children born with the use of assisted reproductive technologies.

tive technologies should be carried out exactly on
the basis of the “lex voluntatis” principle. The latter
occupies an important place in the conflict regulation of contracts, which is reflected in international
agreements. In particular, it is advisable to make
certain adjustments to the Kishinev Convention of
October 7, 2002 “On Legal Assistance and Legal
Relations in Civil, Family and Criminal Cases”,
which is in force in the territory of the Republic of
Tajikistan. Only those cases should be an exception
where the choice of the applicable law by the parties does not meet the interests of the unborn child,
or it is in no way connected with the contract.
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Introduction: the article gives a comparative analysis of the nature and content of the
concepts “social protection” and “social security” in legal literature and social legislation.
In the few scientific and legal sources dealing with this issue, there have been developed
several approaches to their definition. Some authors who write about the content of “social
protection” consider it as a complex concept, and not only use the basic provisions of social
security law but also include the context of labor, family and civil law. As for the “social security” concept, in legal publications one can find statements that this term is more of a historical character, as it only relates to a specific period of the 20th century. In addition, there
is an opinion that this legal concept is connected with the subjective right of citizens to receive assistance from the state or is characterized as a special form of distribution relations.
Purpose: to justify the need to analyze these concepts as objects of system analysis in order to
determine their comparative characteristics. Methods: the analysis is based on the systemic
and comparative law methods. Results: the revealed ambiguity in interpretations of “social
protection” and “social security” confirms the complexity of the social phenomena denoted
by these terms. It is shown that the difficulties with the interpretation are largely due to the
lack of the legal interpretation of the concepts. Conclusion: the concepts of social security
and social protection are not identical, since social security represents only one of the forms
of social protection, which is dominated by the principles of state organization with a very
limited use of it.
Keywords: social protection; social security; key concepts; analysis
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Введение: в статье дается сравнительный анализ сущности и содержания понятий «социальная защита» и «социальное обеспечение» в юридической литературе и социальном законодательстве. В немногочисленных научно-правовых источниках, посвященных данной проблематике, сложилось несколько подходов к их определению. Отдельные авторы, которые пишут
о содержании понятия «социальная защита», рассматривают его комплексно, не только используя основные положения права социального обеспечения, но и включают контекст трудового, семейного, гражданского права. Что касается категории «социальное обеспечение», то в
публикациях правового характера можно встретить высказывания о том, что термин «социальное обеспечение» в большей степени имеет исторический характер, поскольку относится
только к определенному периоду XX в. Кроме того, существует мнение, что данная правовая
категория имеет отношение к субъективному праву граждан на получение помощи со стороны государства, либо характеризуется как особая форма распределительных отношений.
Цель: обоснование необходимости анализа этих понятий как объектов системного анализа с
целью выявления их сравнительных характеристик. Методы анализа: основу данного анализа
составляют системный и сравнительно-правовой методы. Результаты: выявленная неоднозначность толкований понятий «социальная защита» и «социальное обеспечение» подтверждает сложность общественных явлений. Показано, что трудности в толковании во многом
обусловлены отсутствием нормативно-правовой трактовки указанных терминов. Вывод: понятия «социальное обеспечение» и «социальная защита» не являются тождественными, поскольку социальное обеспечение отражает лишь одну из форм социальной защиты, где преобладают принципы государственной организации с очень ограниченным ее использованием.
Ключевые слова: социальная защита; социальное обеспечение; ключевые категории; анализ

All the conventions and recommendations on
social security are presented in two aspects 1.
The first group of the documents of the international level contains conventions that are of universal
significance. Thus, the basis of Convention No. 102
(adopted by the ILO in 1952) is the concept of social
security which proclaims the right of all citizens to
social assistance, irrespective of their work history
and the amount of the insurance contributions paid2.
It includes nine areas in which this assistance
should be provided: medical care, sickness benefit,
unemployment benefit, old-age benefit, employment injury benefit, family benefit, maternity benefit, invalidity benefit and survivors’ benefit.

Introduction
The interpretation of the concepts “social protection” and “social security” in scientific legal
literature and social legislation is ambiguous, both
due to the complexity of the social phenomena
they denote and due to the absence of their legal
interpretations. Therefore, it is important to analyze these concepts with a view to their comparative characteristics.
The starting point of our discussion is an assumption that the concept of social protection is more varied and richer than the concept of social security
since social protection involves many subsystems
including social security. Disregard for this fact results in blurring of characteristics of these concepts.
Let us refer to the conventions of the International Labor Organization (ILO), which primarily
considers the concept of social security. This will
allow us to relate the essential aspects of the definition of social security to its actual content.

1

Conventions and Recommendations of the International Labor Organization (ILO). International Labor Office: in 2 vols.
(1918–1966; 1967–2002).
2
ILO Convention No. 102 “Social Security (Minimum Standards) Convention”. Conventions and Recommendations adopted by the International Labor Conference. 1919–1956. Geneva,
International Labor Office, 1991. Vol. I. Pp. 1055–1086.
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Another document is Convention No. 117
(adopted by the ILO in 1962)1. It proclaimed the
aims and standards of social policy that should be
considered in the framework of a comprehensive
social security system aimed at satisfying real-life
needs of people, taking into account the minimum
subsistence level: a man has the right to the standard of living including food, clothing, housing,
medical care and social services that are necessary
for the maintenance of health and well-being of
himself and of his family.
Recommendation No. 672 (adopted by the ILO
in 1994) is also significant for characterizing the
system of social security, which draws attention of
different subjects at both governmental and nongovernmental levels to ensuring incomes of the citizens and their families.
In summary, the conventions and recommendations of the international level which determine the
characteristic features of the social security system
could contribute to a system understanding and
comprehensive analysis.
Let us look at conventions and recommendations in the second group of the international documents which refer to social security of particular
subjects. For comparison, we will consider certain
aspects of Conventions No. 128, 103, 159 and Recommendation No. 1623.
These documents identify the terms of old-age
benefits, disability benefits, and survivor’s benefits.
They deal with the provision of labor rights and
social protection of the elderly. Special importance

is given to the situation of the unemployed among
the elderly. The documents contain provisions on
the protection of the rights of mothers and the government’s responsibility to provide them with guarantees. The rights of persons with disabilities to
social and professional rehabilitation, employment
guarantees for persons with disabilities and some
others are also addressed in the documents.
On the basis of the above-mentioned provisions
one can conclude how great their significance is for
the understanding of the social security concept.
They contain not only the mechanisms, specific
guidelines and regulations which should ideally
conform to social legislation of all countries, but
also determine the conditions for its integration into
the international legal space.
To define the approaches to the content of the
other concept – social protection – let us consider
some of the provisions of the Revised European
Social Charter of May 3, 1995 (adopted by the
European Union (EU) in 1989). This document
contains rules of advisory character which describe the basic rights to social protection of both
the citizens who work (in case of social risk and
loss of earnings they are provided with adequate
payment) and the persons without means of subsistence [3, p. 85].
At the same time, an arbitrary use of the terms,
different understanding of the same definitions,
lack of relevant and clear concepts have a negative
impact on the quality of legal documents. There is
the need for a unified approach to the development
of legal terminology and the conceptual approach to
social security and social protection.

1

ILO Convention No. 117 “Social Policy (Basic Aims and
Standards) Convention”. Conventions and Recommendations
adopted by the International Labor Conference. 1919–1956.
Geneva, International Labor Office, 1991. Vol. II. Pp. 1321–
1329.
2
ILO Recommendation No. 67 “Income Security Recommendation”. Philadelphia. Adopted in 1944. Conventions and Recommendations adopted by the International Labor Conference.
1919–1956. Geneva, International Labor Office, 1991. Vol. I.
Pp. 591–612.
3
ILO Convention No. 128 “Invalidity, Old Age and Survivors’
Benefits Convention”. Conventions and Recommendations
adopted by the International Labor Conference. 1957–1990.
Geneva, International Labor Office, 1991. Vol. II. Pp. 1531–
1552; ILO Convention No. 103 “Maternity Protection Convention” (revised in 1952). Collection of Existing Treaties, Agreements and Conventions Signed by the USSR with Foreign
States. Moscow, 1960. Iss. XIX. Pp. 302–309; ILO Convention
No. 159 “Vocational Rehabilitation and Employment (Disabled
Persons) Convention”. Conventions and Recommendations
adopted by the International Labor Conference. 1957–1990.
Geneva, International Labor Office, 1991. Vol. II. Pp. 2031–
2035; ILO Recommendation No. 162 “Older Workers Recommendation”. Conventions and Recommendations adopted by
the International Labor Conference. 1957–1990. Geneva, International Labor Office, 1991. Vol. II. Pp. 1927–1934.

Results of the Study
At the time when the meaning of the concept
“social protection” compared with that of “social
security” is becoming more important not only in
theory but also in legal practice, it is necessary to
define these basic concepts more precisely.
In legal publications, you can find statements
that the term “social security” is temporary in nature since it only refers to a specific period of the
20th century.
In our view, this conclusion is controversial.
On the one hand, in the post-Soviet period there
appeared a tendency for a more active use of the
generalized term “social protection”, on the other
hand – the need for retaining the concept “social
security” to refer to the government activities directed towards the implementation of social guarantees and human rights was recognized.
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It should also be noted that the current situation
brings in some confusion when the terms in question are used in scientific literature. In some cases,
authors do not make any distinctions between the
concepts of “social security” and “social protection”, which is reflected in the characteristic of the
definitions.
Let us consider the concept of social protection.
In scientific legal literature and in social legislation on social protection, there are several approaches to its definition. It should be noted that
certain aspects of social protection are reflected in
the main document – the Constitution of the Russian Federation1.
It is in this document that a shift from the principles of universal social security to the European
system of social protection was declared, certain
fundamental principles were defined. In this meaning, the concept of social protection is considered
widely and “only a comprehensive approach to
this legal concept allows us to identify its nature”
[7, p. 13].
Our position is supported by the authors who
consider the concept of social protection not only in
view of the main provisions of the human right to
social security but also as part of labor law (unemployment, employment, social guarantees in employment), family law (government support for
family and marriage institutions), civil law (protection of private property) [4, p. 439].
When defining social protection, some researchers use an institutional approach considering it as a
set of institutions, thus believing that the work of
these agencies is primarily aimed at preventing or
mitigating negative consequences, if these occur,
for the individual and his family and at “maintaining an acceptable level of material and social wellbeing” [5, p. 69].
This wording, in our opinion, is closer to the understanding of the nature of social security and
partly of the goal of social policy.
It is worthy of note that the concept “social
protection” is often correlated with the goal of social policy. This conclusion is confirmed by the
definition in which social protection is understood
as the activity of the state in the realization of a set
1

of legally secured economic, legal and social
guarantees that provide every member of society
with a number of important social rights, including
the right to an adequate standard of living necessary for a normal reproduction and personal development [5, p. 54].
Additional difficulties in determining the content of social protection are related, in our opinion,
to the lack of legal interpretation of the concept.
This is despite the fact that since the early 1990s, a
conceptual framework has been developing, which
defines the status of the social protection system as
a whole and its separate subsystems in connection
with the adoption of a number of federal laws2.
These legislative acts reflected the attitude of the
public authorities to the definition of such key concepts as social insurance, social welfare, social services, cost of living, and partly social protection.
New legal documents have established the foundation for a new definition of social protection. The
implementation of social protection measures was
the catalyst for a number of other standards whose
realization is connected with social protection of
population. Almost every region of the country was
developing its own social standards, a system of the
most important social indicators of the population’s
life and activity.
However, while developing and specifying the
provisions of the Constitution of the Russian Federation in the area of social protection, social legislation has not yet been able to fully resolve this
issue. Currently, at the regional level, specialists
of the social protection system are implementing
more than 30 federal laws and about the same
number of regional ones, periodically updating
and adding to this regulatory framework. At the
same time, none of the laws does give a complete
interpretation of the concepts of social protection
and social security.

2

Federal Law No. 178-FZ “On State Social Welfare” of June
17, 1999. Collection of Legislative Acts of the Russian Federation. 1999. No. 29. Art. 3699; Federal Law No. 181-FZ
“On Social Protection of the Disabled in the Russian Federation” of November 24, 1995. Collection of Legislative Acts of
the Russian Federation. 1995. No. 48. Art. 4563; Federal
Law No. 233-FZ “On Amendments to the Federal Law "On
the Minimum Subsistence Level in the Russian Federation"”
of December 3, 2012. Rossiyskaya Gazeta – Russian Gazette.
2012. 7 Dec.

Constitution of the Russian Federation of December 12, 1993.
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It should be emphasized that if we consider social protection as a combination of the social insurance and social welfare systems, the conceptual
space of this definition acquires more precise parameters. However, in this case it is difficult to imagine a social protection system in its broad meaning which includes social security according to the
Constitution of the Russian Federation.
Here we can refer to the studies of the scientists
who believe that a social protection system integrates all ways of protection of the population from
social risks. Among Russian scholars, this position
is most consistently advocated by V. D. Roik
[6, p. 123].
V. I. Sharyn has a different opinion on this issue.
He notes that the modern system of social protection of the population consists of four subsystems:
social security; social insurance; social assistance
(support), a group of other social benefits and social
protection forms provided by the state [8, p. 21].
The author believes that the core element of the
social protection system is social security as an area
which is created and regulated by the government
and which bears the main load of social protection.
Let us consider the concept of social security.
There is an opinion that the term “social security” came into use in 1948 after the adoption of the
UN Universal Declaration of Human Rights and
Freedoms of the Individual. There is a different
view, however, according to which the term was
first used in 1935 in the US law “On Social Security”, which stimulated the development of care programs for the elderly, the disabled and the unemployed.
The concept of social security was widely used
in the legal conceptual space, including at the international level, in the 30–50s, when many countries drastically changed the conditions for the implementation of social policy, which led to the
need for the systematization of the social institutions’ activities.
In the modern period, especially in domestic legal theory and practice, the concept of social security is characterized as a special form of distribution
relations. In addition, it is noted that social security
is a function of the state to provide and serve the
needs of incapacitated population.

If we consider these views in the context of the
cited wordings about social protection, it can be
noted that they do not contradict each other.
A number of authors have suggested that “social
security” is a legal concept denoting a subjective
right of citizens to receive aid from the state, private individuals or legal entities etc.
The emergence of a large number of definitions
of social security in scientific literature led to the
need for their systematization. In the first place, as
we have already noted, the concept of social security is considered to be a “system of distribution relations where it refers to the totality of public relations concerning the distribution of the non-budget
funds of social insurance and redistribution of a
part of the state budget in order to meet the needs of
individuals in the event of loss of earnings or
earned income” [4, p. 440].
In the second version of the definition, the context is the same, it specifies that “this concept represents one of the possible ways of distribution of
the gross domestic product by providing the citizens with material goods in order to equalize their
personal income in the event of social risks at the
expense of the target financing sources in the
amount and on terms strictly regulated by society,
government in order to maintain their full social
status” [2, p. 74].
Finally, there is an opinion that this is a form of
expression of the state’s social policy [1, p. 56].
No doubt, this is far from the full list of possibilities that may be covered by the concept of social
security. Nonetheless, there are no major differences in the way the concept is treated in literature.
Most often similar positions are presented.
Analyzing different opinions, let us pay attention once again to the structure of the definition.
The concept “social security” consists of such
structural-functional units which can be considered as relatively independent systems: pensions;
allowances; medical services; maintenance and
upbringing of children in childcare, preschool
and health institutions; social services and social
assistance. Each system also consists of some
functional components (different types of pensions, allowances, food supplies. For instance,
the pension system includes old-age pensions,

207

Z. P. Zamaraeva

disability pensions, pensions in the event of the loss
of a breadwinner, retirement pensions, social pensions; benefits include sickness benefits, maternity
benefits, child care ones, etc.
In other words, the state system of social security creates the conditions directed towards the implementation of the human right to a decent existence by providing a minimum subsistence level,
guarantees to protect every individual from major
risks which can lead to the loss of the means of
subsistence, such as illness, accident at work, old
age, unemployment, poverty, etc.

2.

3.

4.

Conclusion
As we noted above, the definition of social security is associated with the state measures which
cover social insurance (i. e. the system based on
insurance contributions) and universal benefits (i. e.
benefits financed by taxes and paid without income
verification and testing the recipient’s means). The
above mentioned is not limited to the problems of
social security and, as a rule, is linked to the broader concept of social protection, which includes not
only public social security systems, but also private
or optional ones intended for similar purposes, provided that contributions to these are determined
primarily by market factors.
According to foreign sources, social protection
in a broad sense means the activities aimed at ensuring the process of the formation and development of an integrated personality and at the same
time at the detection and neutralization of negative
factors, creation of the conditions for a person’s
self-determination and self-fulfillment.
In a narrower understanding, social protection
means support and assistance to people in difficult
life situations [9, 10, 11, 12]1.
Accordingly, we can assume that under the narrow approach, the main instruments of social protection are social insurance and social assistance,
whereas under the broad approach social protection includes other areas of life sustenance systems as well.
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Introduction: the paper analyzes the relationship of the educational contract and the apprenticeship contract in Russian law as the institutions (concepts) belonging to different fields
of knowledge. At present, Russian legislation on education is dynamically developing, with a
unified single conceptual terminology framework being established for all areas of law. Federal
Law on Education introduced the concept of an educational contract as well as specified requirements for its content. However, the labor legislation of Russia does not always comply
with the changes in the part concerning training and continuing professional education of employees. In particular, it is not clear what the apprenticeship contract is and if it is a kind of the
educational contract. The paper also discusses the lack of a clear classification of contracts in
labor law associated with the implementation of workers’ right to training and continuing professional education. Employees enjoy the right not only when they enter their first profession
and qualification working for a particular employer under an apprenticeship contract, but also
when they study in an educational organization and improve their skills and retrain. It is not entirely clear what kind of a contract should be concluded: the apprenticeship contract or another
one. Purpose: to prove the necessity of the harmonization of labor and education legislation
and make appropriate changes in the Labor Code. Since education legislation is considered to
have the leading role, the educational contract will be the generic term, and the apprenticeship
contract will be the superordinate term. Methods: the main method of the research is the comparative and descriptive approach. Some specific scientific methods used include the legaldogmatic and law of the court methods. Results: the analysis of the application of the Labor
Code regulations on apprenticeship and of the scientific comment shows the need to change the
title and content of Chapter 32 of that Code. Educational contracts concluded between an employee and an employer can be differentiated depending on the purposes and types of education.
Conclusions: the scientific objective of labor law is to justify the necessity of changes in the
Labor Code, and to provide further analysis of the application of the legal provisions on implementation of workers’ rights to training and continuing professional education.
Keywords: apprenticeship contract; educational contract; training and continuing professional education;
worker’s right to training and continuing professional education
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О СООТНОШЕНИИ УЧЕНИЧЕСКОГО ДОГОВОРА
И ДОГОВОРА ОБ ОБРАЗОВАНИИ
Н. В. Новикова
Кандидат юридических наук, зав. магистратурой
Пермский государственный гуманитарно-педагогический университет
614990, Россия, г. Пермь, ул. Сибирская, 24
ORCID: 0000-0002-60152124
ResearcherID: F-9572-2016
e-mail: novikova@pspu.ru
Введение: статья посвящена анализу соотношения договора об образовании и ученического
договора как институтов разной отраслевой принадлежности. В настоящее время российское
законодательство об образовании динамично развивается, закрепляется для всех отраслей права
единый понятийный аппарат. В федеральном законе об образовании введено понятие договора об
образовании и установлены требования к его содержанию. Трудовое законодательство России в
части подготовки и дополнительного профессионального образования работников не всегда соответствует этим изменениям. В частности, не совсем понятно, что понимается под ученическим договором и является ли он разновидностью договора об образовании. Поднимается также
проблема отсутствия в трудовом праве четкой классификации договоров, связанных с реализацией права работников на подготовку и дополнительное профессиональное образование. Работник реализует это право не только тогда, когда впервые получает специальность, квалификацию
у конкретного работодателя по ученическому договору. Но и тогда, когда учится в образовательной организации, повышает квалификацию, проходит переподготовку. При этом не совсем
ясно, какой договор должен быть заключен: ученический или иной. Цель: доказать необходимость гармонизации трудового и образовательного законодательства, внести соответствующие изменения в ТК РФ. При этом ведущая роль остается за образовательным законодательством. В связи с этим родовым понятием будет являться договор об образовании, видовым –
ученический договор. Методы: основным методом исследования являлся метод сравнения и описания. Применялись частнонаучные методы: юридико-догматический и метод толкования правовых норм. Результаты: анализ практики применения и научного комментирования положений
ТК РФ об ученичестве показал необходимость изменения названия и содержания главы 32. Договоры об образовании, заключенные между работником и работодателем, могут делиться в зависимости от целей и видов обучения. Выводы: задача науки трудового права заключается в обосновании необходимости изменений в ТК РФ, дальнейшем анализе практики реализации положений законодательства о реализации работниками права на подготовку, дополнительное профессиональное образование.
Ключевые слова: ученический договор; договор об образовании; подготовка и дополнительное профессиональное
образование работника; право работника на подготовку и дополнительное профессиональное образование

tion of the discussions about the contract. In the
study, the scholar suggests dividing all of the labor
contracts conditionally into two kinds: labor (service) contracts of the main series and adjacent contracts (collective bargaining agreements, apprenticeship contract, contracts providing for full material liability) [3, p. 157]. However, in the context of
this article the greatest interest is caused by the
scholar’s attitude to the issue of the relationship
between the apprenticeship contract and the employment contract, and also to its genus-species
characteristics. In particular, the scholar notes that
the apprenticeship contract can be assessed as a special class of employment contracts and that the relevant contracts should receive a special (but still adjacent to the employment contracts) legal regulation.

Introduction
The development of contract theory has always
taken the central place in the science of labor law,
although the construction of contract is most widely
used and studied by civil law [1, p. 13]. This line of
research is related to such issues as the concept of
the employment contract, its relationship with other
labor contracts both within the branch (for example,
collective bargaining agreements), and in other
branches of the modern law doctrine (civil and administrative); the features and the legal nature of
the apprenticeship contract, its relationship with the
contract of advanced training and vocational retraining. The final monograph by professor
L. Yu. Bugrov “Employment Contract in Russia
and Abroad” became a certain type of generaliza211
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In addition, the monograph offers fundamental criticism of the broad interpretation of the apprenticeship contract when the corresponding concept is
applied to any agreements based on Article 197 of
the Labor Code of the Russian Federation: contracts
on professional training, advanced training, occupational retraining, training new professions and specialties [3, p. 163].

and directly at employers became clear. Perhaps, it
was related to the guarantees for persons who combined work and learning. For example, the Labor
Code of the RSFSR in 1971 excluded the rules
about training, but provided a number of benefits
for the workers and office employees who combine
work-based learning and off-the-job training in
schools. It can be assumed that both acts predetermined the appearance of the term “ apprenticeship
contract” first in the legal literature, and later in the
labor legislation. A new milestone in the development of the concept became the Labor Code, which
was introduced on February 1, 2002. In Section IX
related to training, retraining and advanced training
of workers, there appeared Chapter 32 “Apprenticeship Contract”, which explained the content of the
contract, but again there was no definition of it. In
connection with that, both before and after the adoption of the Labor Code, there was no certainty concerning the apprenticeship contract. The science of
labor law has tried to fill the gap based on the nature
of apprenticeship relations, their branch affiliation,
the content of current legislature, the practice in vocational training, retraining and advanced training.
An analysis of numerous doctrinal definitions
of the apprenticeship contract that had existed in
the domestic scientific literature before the Labor
Code came into force allows us to conclude that all
the definitions were similar. The differences were
only in the scope of the concept that was expanded
by the description of the duties of the employer and
the student (employee) and for training purposes.
For example, K. N. Gusov defined an apprenticeship contract as an agreement whereby the apprentice shall master the specialty (qualification) within
the agreed period of time through work-based
learning and theoretical studies. Upon successful
completion of the training they should work for the
enterprise. The enterprise is obliged to arrange apprenticeship and to provide the apprentice with a job
according to their specialty (qualification) after the
training. At the same time, the scholar differentiated
between the apprenticeship contract, the contract of
advanced training and retraining contract, since their
training objectives are different. Yu. P. Orlovsky
considered the apprenticeship contract as an agreement between the student and the company, according to which the apprentice had to master the specialty. V. N. Artemova determined the apprenticeship
contract as an agreement by virtue of which the employee (student) should acquire additional skills and
knowledge of the main or related specialty via onthe-job training or off-the-job training.

The Definition
of the Apprenticeship Contract
The concept of the apprenticeship contract has
been debated in the area of labor law for many
years. This discussion is caused primarily by the
uncertainty of labor legislation regarding regulation
of relations between employers and employees, including the future relations. It is connected with
obtaining primary professional knowledge, skills
and experience by an employee, as well as the relations on the advanced training, either on-the-job
training or school-based training. All these relationships in doctrinal sources were called educationallabor, apprenticeship- labor because professional
knowledge and experience were obtained in the
process of labor activity. Scholars had no doubts
that such relations were always of a contractual nature. However, there was no agreement of opinion
on by what kind of contract they were regulated.
In the first years of the Soviet state, apprenticeship as an organizational model of training for the
needs of the employer was not enshrined as a codified act. The Labor Code of the RSFSR adopted in
1918 did not regulate this kind of relationship, although there was a practice of compulsory training of
all persons aged from 18 to 40 at factory evening
courses to provide skilled personnel for enterprises
in the conditions of civil war and the formation of
the young state. Then government took measures on
training of the youth with subsequent employment at
the expense of work place reservation as a means of
combating unemployment. In fact, at that time the
system of planned training for the needs of the state
began to develop. The Labor Code of 1922 included
Chapter XII “On Apprenticeship”. Apprentices were
called the persons who studied in apprenticeship
schools, training brigades and workshops, and also
undergoing individual training in the production process under the guidance of qualified workers
(Art.121 of the Labor Code of the RSFSR 1922).
The concept of the apprenticeship contract in the
law was absent. Starting approximately from the
1940’s the two forms of the planned training for the
needs of enterprises at training centers (schools)
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Since the adoption of the Labor Code there
have been some attempts to define the apprenticeship contract. However, its broad interpretation began to dominate. For example, V. G. Glebov considers that apprenticeship contract is an agreement
according to which the employer is obliged to organize the training, retraining and advanced training of the apprentice. E. R. Bryukhina analyzed the
doctrinal definition, the rules of the Labor Code and
the practice of the implementation of apprenticeship relations and proposed the following definition: “An apprenticeship contract is an agreement
between the apprentice and the employer, according
to which the apprentice shall master a new profession, specialty, qualification, to work under the labor contract at the company for the period established by the apprenticeship contract. In case of
breach of the contract terms, the apprentice should
be liable according to the norms of the labor legislation, collective bargaining agreements and local
regulations. The employer is obliged to arrange vocational training (retraining) for the apprentice in
accordance with labor law and terms of the collective bargaining agreement in a timely manner and
in full, to pay the apprentice award which includes
scholarships and remuneration of work performed
by the apprentice on practical trainings as assigned
by the employer” [7, pp. 135–137]. It is hardly ever
possible to consider this definition of the apprenticeship contract to be a successful one because of
its cumbersomeness. However, if we analyze the
content of Chapter 32 about training as a part of the
entire section on training and continuing professional education, it becomes clear that the author
attempted to comprise a few types of education in
such definition of the contract, in particular, training and retraining in connection with the common
feature of novelty (primacy) in the obtained qualification or specialty. The line is not drawn in this
matter and scholar lawyers should continue to develop the definition, since it affects the subsequent
decision about the relationship between the apprenticeship contract and other contracts that mediate
the relationship of obtaining education by the employee both at work and in schools.

qualification on on-the- job and off-the-job training
(full-time, extramural, part-time and others). But it
is possible to realize these opportunities only by
concluding a contract with the employer. Due to
this fact, scientists proposed to use one generic
(general) concept of the “training contract”.
The types of contract suggested were as follows: an apprenticeship contract, contract of advanced training and internship contract [7, p. 129].
At the same time, the apprenticeship contract, as a
kind of an agreement on training was suggested to
be divided into two types, depending on the training
objectives: a contract with the purpose to acquire a
new profession, specialty, qualification and a contract with the purpose to retrain while working or
not. In сase of the absence of the employer’s own
training center, it was also suggested to provide a
trilateral apprenticeship contract (employee-employer-training school). All the more so because in
practice there have been cases of concluding such
contracts. However, the Labor Code does not provide for such concept as the apprenticeship contract. There is also the question of the branch affiliation of the trilateral contract and application of
labor legislation to such relations. After changes
were made to Article 198 of the Labor Code (as
amended by Federal Law of 30.06.2006 No. 90-FZ
and 02.07.2013 No. 185-FZ), E. R. Bryukhina noted that the title of Article 198 failed to reflect its
content [2, p. 21]. It seems that this is indeed true,
because initially Article 198 of the RF Labor Code
was formulated as follows: “An employer has the
right to conclude an apprenticeship contract for vocational training with a job applicant and an apprenticeship contract for on-the-job retraining with
an employee. The apprenticeship contract with a
person seeking employment is a civil contract and
is regulated by civil legislation and other acts containing norms of civil law. The apprenticeship contract with an employee of this organization is an
addition to the labor contract and is regulated by
labor legislation and other acts containing norms of
the labor contract”. The scientific community denied the existence of the civil legal element in the
regulation of labor relations and closely associated
with them relations on training of potential employees, considering it necessary to amend this misconception in the Labor Code [3, p. 165]. The exclusion of individual entrepreneurs from the number of
persons who have the right to conclude an apprenticeship contract with employees was not entirely

Discussions about the Relationship
between the Apprenticeship Contract
and Other Contracts
Having entered an employment relationship,
employees may receive vocational education, improve their level of education and professional
213

N. V. Novikova

understandable for the practice of implementing
apprenticeship relations. The question of what contract should govern the relationship on improving
the skills of workers remained open providing in
Article 198 of the Labor Code are mentioned only
vocational training and retraining. Since 2001, Article 198 of the Labor Code has been amended three
times, as a result of the scholars’ criticisms of the
types of training included in the apprenticeship contract, its reference to civil law in case the apprenticeship contract is signed with a job-seeker (potential worker); the relationship between the apprenticeship contract and the employment contract.
The current version of Article 198 of the Labor
Code is set out as follows: “An employer, a legal
entity (organization) is entitled to conclude an apprenticeship contract for education with a jobseeker or an employee providing on-the-job training or off-the-job training. The apprenticeship
contract with an employee of this organization is
an addition to the labor contract”. It is obvious
that in this variant, when the terms “vocational
training” and “retraining” are replaced by “education”, the semantic meanings of the term “apprenticeship contract” have not been completely removed in the analysis of the content of all Part IX
of the Labor Code of the Russian Federation on
training and continuing professional education of
employees.
Due to the fact that the legislators have
changed the content of Article 198 of the Labor
Code of the Russian Federation, but have not
amended any other provisions on apprenticeship in
connection with all the institute of training and continuing education, a number of additional questions
arose as follows:
1) Is the apprenticeship contract, after these
changes in the Labor Code, despite the criticism of
L. Yu. Bugrov, the generic term (contract type),
and other contracts on any form of education of
employees are subordinate kinds (for example, a
contract on vocational training, advanced training,
retraining)?
2) Maybe the apprenticeship contract is an autonomous concept without division into any types?
3) Is the apprenticeship a kind of some other
contract, perhaps even labor contract?
4) How does the labor contract relate to the
contract referred in Part 2 of Article 197 of the Labor Code, which establishes that the right of an employee to training and continuing professional edu-

cation is implemented by the conclusion of a contract between the employee and the employer?
Questions continue to multiply in a view of the
fact that in Russia there was adopted the Federal
Law No. 273-FZ dated 29.12.2012 “On Education
in the Russian Federation” (hereinafter – the Federal Law “On Education”)1. The law introduced the
concept of levels and types of education, types of
educational programs, and also included the term
“educational contract” and established requirements
for its content. In particular, education in accordance with paragraph 2 of Article 10 is divided into
general education, vocational education, continuing
education and vocational training, providing the
feasibility of education throughout life (the Long
Life Learning principle). The educational contract
mediates all kinds of education, with the exception
of education provided by the budget. At the same
time, vocational education (secondary vocational,
higher vocational and advanced training of higher
school staff) can be only obtained in public or private educational organizations, whereas professional training and continuing professional education
(advanced training and vocational retraining) are
provided by professional training centers, organizations of continuing professional education and by
the employers. Employers (legal entities of any organizational-legal form and individual entrepreneurs), as well as individual entrepreneurs in accordance with the Federal Law “On Education” are
entitled to conduct training activities on certain
types of programs provided they have a relevant
license and specialized structural training department, as well as to establish private educational
institutions. However, the Labor Code does not
have such a term as “educational contract” and the
Federal Law “On Education” law does not mention
the apprenticeship contract. We believe that the
absence of a definition of the apprenticeship contract in the Labor Code is a disadvantage which,
following to the classification of S. Yu. Golovina,
refers to a broad normative interpretation of the
concepts [4, p. 20]. A broad normative interpretation of the concept of “apprenticeship contract”
gives rise to the above mentioned discussions and
questions, which have no simple answer.

1

On Education in the Russian Federation: Federal Law of December 29, 2012 No. 273-FZ (as amended of 03.07.2016).
Rossiyskaya gazeta – Russian Gazette. 2012. No. 303.
31.12.2012.
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In our view, the marked theoretical problems
of defining the apprenticeship contract and its relationship with other contracts are caused by the following reasons:
1) Making significant changes in legislation on
education in connection with the adoption of the
Federal Law “On Education”, which are relevant
for labor law with regard to the definition of the
conceptual apparatus. In particular, such concepts
as “education” and “training” are formulated and
differentiated; levels of education and types of educational programs are classified; the term “educational contract” is introduced and mandatory requirements for its content are established; the subjects of educational activity are defined. Labor law
must be based on this conceptual framework and
use it exactly in the semantic meaning given by the
Federal Law “On Education”, and not vice versa.
2) The lack of synchronicity in changing the
rules of different branches of law (in particular, labor and education legislation);
3) Different characteristics in the available
scientific literature about genus-species relations
between the institutions of the labor law that relate
to the employee’s right to training and continuing
professional education. As it was already analyzed
above, the apprenticeship contract was considered
either a form of the employment contract, or a generic term in relation to training, advanced training and retraining contracts, or one of the kinds of
training contracts. No characteristics of its relevance to educational legislation were considered.
In this connection, we can see the fourth reason
for the lack in the understanding of the apprenticeship contract.
4) The lack of scientific attention to the interdisciplinary approach to the study of apprenticeship
training.
5) There is an unreasonable restraint in the upgrading of the conceptual apparatus of the training
and additional vocational training system and its
incomplete compliance with educational legislation.

as the contract concluded with an apprentice for
acquiring professional skills at a particular workplace with the assistance of a supervisor (tutor).
The agreement (contract) sets out the objectives,
content, training time and, possibly, the results assessment criteria. At the same time, the apprentice
him/herself defines the training objectives and existing obstacles. Article 199 of the Labor Code
formulates solely formal legal terms of the apprenticeship contract. Abroad an apprenticeship contract
reflects the process of a person’s professional development. The authors note that in this case, it increases the motivation of an apprentice, his / her
academic progress and develops a higher level of
personal responsibility for training outcomes
[8; 9, p. 1048], the training process becomes more
efficient, and qualification improves [10]. The experience of the American law firms is of interest
here [11]. They offer the apprenticeship contract to
students of the second and senior years of study for
initial professional experience during holidays. This
kind of professional test allows the student to determine what additional knowledge he/she needs to
gain, what skills he needs if he / she stays in the
profession. At the same time, it gives the employer
an opportunity to choose a new employee, to whom
permanent employment will be offered upon graduation from the university. Thus, the aim and content
of the apprenticeship contract abroad is wider than
in Russia, and there is no strict boundary between
education and apprenticeship. It seems to be the
right approach.
In neighboring countries, the situation with the
apprenticeship contract is also uncertain. For example, in the Labor Code of the Republic of Belarus1
there is a chapter “Combining work with education”, which mainly includes guarantees for workers who enter extramural and evening forms of
studying. Article 220/1, as well as in Russia, establishes the right of the employer (in Belarus – the
hirer) to determine the necessity of training and
retraining of the workers. The terms of training,
retraining, professional development and internship
are determined by law, collective agreement and
the employment contract. The terms and conditions
of the apprenticeship contract are not specified in
Belarus.

Foreign Experience
of the Apprenticeship Contract
It is necessary to note that in foreign publications devoted to training and vocational training at
the employer, there are no clear boundaries between vocational education and the apprenticeship
scheme. The apprenticeship contract is understood

1

Labor Code of the Republic of Belarus: Code of the Republic
of Belarus of July 26, 1999 No. 296-Z. Available at:
http://www.pravo.by (accessed 25.01.2017).
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The Labor Code of the Kyrgyz Republic1 is
almost identical to the Labor Code of the Russian
Federation in its outdated edition. The relationship
of training, retraining and advanced training at the
employer are in the scope of labor law. These relationships are governed by labor legislation, collective agreements, contracts, labor contracts and additional agreements to labor contracts. The employer
has the right to conclude an apprenticeship contract
for vocational training with a job-seeker, and an
apprenticeship contract for in-service retraining
with its employee (Article 198).
In accordance with Article 1 of the Labor Code
of the Republic of Kazakhstan2, relationships of
training, retraining and advanced training are in the
scope of labor law, but in a broader sense, not only
at the employer. The same way as in other countries
under analysis, the necessity and the amount of
training, retraining and advanced training for the
operation and development of the organization are
determined by the employer (par. 1 of Article 118).
However, unlike Russia, Kyrgyzstan and Belarus,
the employer organizes training, retraining and advanced training of workers or other persons who
are not in the employment relationship (apprentices) as follows: directly at the workplace (at the employer); in educational organizations; in other organizations of vocational training, retraining and
advanced training. (par. 2 of Article 118). Another
essential difference between the Labor Code of the
Republic of Kazakhstan and the Labor Code of the
Russian Federation is specifying of the conceptual
apparatus of the training, retraining and advanced
training (par. 1 of Article 116):
vocational training is a form of professional
education aimed at personal development for the
acquisition of new or changing professional skills
required to perform certain types of work;
retraining is a form of professional education
which allows one to master another profession or
specialty;
advanced training is a form of professional education that allows one to maintain, expand, deepen
and improve previously acquired professional
knowledge and skills;

dual training is a form of training that combines training in an educational organization with
compulsory periods of training and practice at the
enterprise with the provision of jobs and compensational payments to the apprentice with equal responsibility of the enterprise, educational organization and the apprentice;
an agreement on dual training is a written
agreement between the apprentice, the organization
that provides a working place (job) for undergoing
industrial training and practice, and the educational
organization which regulates conditions and procedures for practical training;
a training contract is a written agreement between the employer and the apprentice on the conditions of training, retraining and advanced training.
Thus, in the Republic of Kazakhstan there is
no concept of the apprenticeship contract. The relevant relations are governed by the training contract,
requirements for which are determined by par. 3 of
Article 118 of the Labor Code. This design, in our
opinion, is the most consistent with the practice of
training, retraining and advanced training of employees in Russia. However, the Labor Code does
not fully comply with this practice, as well as it
does not regulate the relations in the case of training, continuing professional education in educational organizations.
The Interconnection between the Right
to Education and the Right to Work
It seems that the further research analysis of
the issues and indicated reasons for the theoretical
and practical questions in defining the apprenticeship contract and its relationship with other agreements should be based on the recognition of the
close relationship between the right to work and the
right to education, therefore, on the balance of labor
and education legislation.
At different stages of development of our state,
the essence of the constitutional rights to work and
education and manifestation of their relationship in
the legislation changed under the influence of a variety of political and economic trends. The right to
work was first proclaimed in the USSR Constitution of 1936. It was not just declared, but also
guaranteed by the full employment policy. The
Constitution of the Russian Federation approved
by referendum on December 12, 1993 proclaimed
freedom of labor instead of the direct textual

1

Labor Code of the Kyrgyz Republic: Code of the Kyrgyz
Republic of August 4, 2004 No. 106. Available at: http://cbd.
minjust.gov.kg (accessed 31.01.2017).
2
Labor Code of the Republic of Kazakhstan: Code of the Republic of Kazakhstan of November 23, 2015 No. 414-V. Available at: http://zakonrk.info (accessed 31.01.2017)
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consolidation of the right to work, which made the
fundamental difference. The right to education as
well as the right to work is the most important element of a person’s legal status. By exercising the
right to education, a person receives the profession,
specialty, updates the existing knowledge, enjoys
the cultural and historical heritage and develops as
a personality. The right to education must be provided to a person throughout his or her life. In accordance with Article 43 of the Russian Constitution, everyone has the right to education. The Federal Law “On Education” contains specific mechanisms and guarantees for the implementation of the
constitutional right to education. The scientists in
the area of labor law (Yu. P. Orlovsky, A. S. Pashkov, K. P. Urzhinsky, A. E. Pasherstnik) first paid
attention to the connection of the right to work and
the right to education. It was not accidental, since
education is a prerequisite for the preparation of a
person for productive labor. The flowering of research in this area occurred in the era of the
planned economy in Russia. The government was,
in fact, the only employer and was in need of qualified personnel, the entire system of professional
education was focused on the manufacturing sector.
At that time, there was a system of compulsory distribution of young professionals for jobs after graduation. Also, the guarantees and benefits for employees enrolled in extramural and evening classes
were developed. There was created a model of the
planned training and retraining of workers, specialists and managers. In parallel with those processes,
the development of the system of apprenticeship
directly at the employer was in progress. Since
1991 (after the change in the political and economic
system in Russia), the relationship between the categories of the right to work and the right to education has changed to some extent. Firstly, the close
link between the system of professional education
and labor market was broken. Both systems existed
for over 10 years independently. Labor, as mentioned above, became free, and the system of professional education was oriented not towards the
manufacturing sector and interests of employers,
but at the comprehensive development of a person.
Education was based on state educational standards,
in elaboration of which employers did not participate. Therefore, the results of professional education were evaluated exclusively by the state. Also,
the system of planning the number of professionals

with different levels of professional education for the
labor market became a thing of the past. That is why
there began to arise contradictions between the employers’ expectations and needs in vocational training of their employees, employment guarantees for
graduates, social obligations of the state to ensure the
right to education and the right to work. In the market economy, the interconnection between the right
to work and the right to education still exists. But it
should be built on taking into account the economic
interests of the employer and employee, as well as
the two models of the implementation of the right to
education as a prerequisite for the right to work: in
educational organizations and at employers.
A. M. Lushnikov and M. V. Lushnikova underlined the importance of the right of workers to vocational training, in which they include training,
retraining and advanced training. However, at the
same time they distinguished the branch affiliation
of the right to work and the right to education, arguing that the right to professional education is exercised in the relationship between students and educational organizations, and the right to vocational
training is fulfilled in the employment relationship
[6, p. 56]. This is difficult to accept because the
right to education is a whole thing, as well as the
right to work is. This statement could only be the
case if a citizen exercises the right to education independently of the employer, i. e. he or she is not in
labor relations with the employer or does not demand the guarantees and benefits provided by labor
legislation, collective agreements, and agreements.
But if the employee is in the employment relationship or seeks for a job with a particular employer,
then he or she implements the right to education in
the labor relations. The employer directly (by arranging an in-service training program) or indirectly
(by sending an employee to a training school) becomes the subject of educational relations. It seems
that these positions were also linked to the fact that
the science of labor law tried to use its conceptual
apparatus within the apprenticeship scheme with no
account for educational legislation. That is why there
was the distinction between the concepts “training”
and “education”. Education was considered in the
area of administrative law. In the Federal Law “On
Education” these concepts are also delineated, but
only in the relationship of “the part – the whole”.
Training is a way, process of transferring knowledge
to get a particular type of education. In this sense, the
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concepts of “apprenticeship” and “training” are very
close to each other. Should we then leave the two
terms: one to use in the labor legislation, and the
other in the education legislation? Since the right to
work and the right to education are closely interconnected, we think that there should be used a single conceptual apparatus and a single mechanism
for their implementation.

(training duration), the cost of training (par. 2 of
Article 54). We think that such a subject of the contract in comparison to the subject of the apprenticeship contract mostly comply with the legislation on
education. However, there is no clear legal nature
of the educational contract. It is more likely that the
contract is of a civil nature and is a kind of service
contracts, but if at least one party to the contract is
the subject of labor law, the contract becomes
mixed. In our opinion, in the case the employee has
an employment relationship and exercises his/her
right to education in an educational organization
(school-based, external training), and the educational contract is signed by the employee, the employer and the school (a trilateral structure) or between the employer and the educational organization in favor of the employee (a bilateral structure),
then the contract will be included in the scope of
labor law, but with predominance of the signs of a
civil nature. If the employee implements the right to
education through in-company training at the enterprise, then the educational contract will also be of a
complex nature, but with the increased labor law
component. In connection with this, we propose to
change part 2 of Article 197 of the Labor Code
and amend it as follows: “The given right is implemented by concluding the educational contract
between the employee, the employer and the educational organization, and in the case of incompany training and continuing professional education – by signing the educational contract between the employee and the employer”. If this
proposal is accepted, it will be necessary to take
the next step of changing the title and the content
of Chapter 32 “Apprenticeship Contract”, and possibly the entire section IX of the Labor Code.
However, the basis for the changes should be the
awareness of the need to harmonize labor and education legislation, understanding of the types of
education and training programs and the purposes
of their implementation.

The Educational Contract
Analyzing the norms of labor legislation in
Russia, some authors point out that it is necessary
to distinguish between the in-company training
contracts or agreements, regulated by labor law,
and school-based contracts (external training), for
example, when an enterprise arranges a placement
at a vocational training school for its employee to
get professional education or continuing professional education, or when an employee enters a
school themselves. In such cases, the employee
should sign a special contract in accordance with
Part 2 of Article 197 of the Labor Code of the Russian Federation. The content of this contract is not
regulated by the legislator. Based on the systemic
analysis of Articles 53 and 54 of the Federal Law
“On Education” and Article 197 of the Labor Code,
we can conclude that we do are not dealing with
different contracts but with one contract titled as an
“educational contract”. This conclusion follows
from the analysis of sub-par. 2 par. 1 of Article 54
of the Federal Law “On Education”. The parties to
the educational contract are the school carrying out
educational activity, the person enrolled, and an
individual or a legal entity that is obliged to pay for
education of the person enrolled. Educational activities can be carried out by educational organizations, organizations providing training (according
to the law, these are any legal entities which conduct training alongside their main activity) and individual entrepreneurs (par. 1 of Article 21). Thus,
if the training is carried out directly by the employer, then the educational contract will be bilateral. If
an employee obtains education in an educational
organization at the expense of the enterprise or at
another employer who has the right to conduct educational process, the contract will be trilateral. The
educational contract must contain the main characteristics of education, including the kind (form),
level and (or) the focus of the educational program
(part of the educational program of the specific level, type and (or) focus), the form of training, the
period of acquisition of the educational program

The Apprenticeship Contract
as a Type of the Educational Contract
The above-mentioned contradictions were partially resolved in 2012, when the Federal Law “On
Education” was adopted. The law introduced the
concepts of “education”, “training” and “qualification” used in labor law, determined the types and
levels of education and types of educational programs, set goals for each type of education, legalized the possibility of implementing educational
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programs by organizations of various forms of
ownership and individual entrepreneurs, and introduced the general concept of “organizations conducting training”. However, the Federal Law “On
Education” does not mention the apprenticeship
contract but uses the term “educational contract”
and establishes the requirements for it (Article 54).
Can we, in this case, argue that the apprenticeship
contract is a type of the educational contract? It
seems that the answer is “yes”, because, based on
the analysis of part 1 of Article 198 of the Labor
Code, the subject of the apprenticeship contract is
obtaining education. However, it is not clear what
type of education the employee can obtain at the
enterprise. There is no answer to this question in
Article 199 of the Labor Code of the Russian
Federation, which is devoted to content of the apprenticeship contract. In this article, one of the
required conditions of the apprenticeship contract
is an indication of the qualifications which the
apprentice acquires but not the kind of education
he or she obtains. A qualification is understood as
the level of knowledge, professional skills and
experience of the employee (Article 195.1 of the
Labor Code). But the qualification itself can be
the subject of neither the apprenticeship contract
nor educational contracts. A qualification is always the result of the acquisition of a particular
educational program by the student (in our case –
the employee). If we analyze the types of education contained in par. 2 of Article 10, as well as
Chapters 8, 9, 10 of the Federal Law “On Education”, it is likely that the subject of the apprenticeship contract is such a kind of education as
vocational training.
Vocational training is a kind of education
which is aimed at the acquisition of professional
competences by persons of different ages. The
competences can include use of particular equipment, technologies, hardware and software and other professional tools, obtaining of qualifying categories, classes and categories of the profession of
the worker or office employee without changing the
level of education (par. 1 of Article 73 of the Federal Law “On Education”).
In accordance with par. 6 of Article 73 of the
Federal Law “On Education”, vocational training is
carried out in organizations providing educational
services, including training centers of professional
qualification and in-company training, as well as in
the form of self-education. Training centers of professional qualification may be established in vari-

ous organizational-legal forms of legal entities provided for by civil legislation, or as structural units
of legal entities. It follows therefore that employers
(legal entities of any organizational-legal form, individual entrepreneurs) may create subdivisions
(professional qualification training centers) and independently implement various kinds of training
programs, concluding educational contracts with
potential or existing employees. To do this, the employer must obtain a license (Article 91 of the Federal Law “On Education”). In the framework of
vocational training, the following educational programs are implemented (par. 2, 3, 4 of Article 73 of
the Federal Law “On Education”):
1) programs of vocational training for worker
professions and positions of office employees.
The term refers to vocational training of persons who previously did not have a profession of a
worker or an office employee;
2) advanced training programs for workers and
employees.
This is professional training of persons who already have a profession of a worker, professions of
workers or hold a position of an office employee,
positions of office employees, with the purpose of
continuous improvement of professional knowledge
and skills in the existing worker profession or office employee position without increasing the educational level.
3) retraining programs for workers and office
employees.
This is professional training of people who already have a profession of a worker, professions of
workers or hold a position of an office employee,
positions of office employees, in order to obtain a
new profession of a worker or a new position of an
office employee to meet the production needs or the
type of professional activity.
The results of vocational training at the above
educational programs are (par. 10 of Article 60 of
the Federal Law “On Education”):
1) assignment of a rank or class, category,
which is confirmed by a certificate of profession of
worker or position of office employee;
2) improvement or assignment of qualification,
which is confirmed by a certificate of advanced
training or a diploma in vocational retraining.
Thus, in the construction offered by the current version of the Labor Code, the apprenticeship
contract mediates the relations in vocational training. However, employers have the right to conduct educational activities not only on educational
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programs of vocational training, but also continuing
professional education according to par. 5 of Article 31 of the Federal Law “On Education”. Legal
entities may implement programs for both types of
education, whereas individual entrepreneurs can
only implement vocational training programs (par.
3 of Article 32 of the Federal Law “On Education”). Our conclusion is also based on the analysis
of the title and content of the entire Section IX of
the Labor Code of the Russian Federation. However, the section does not give the name of the contract which mediates the relationship on continuing
professional education, nor the requirements to its
terms. We believe that this is also a kind of educational contract – the continuing professional education contract.
Workers can only obtain professional education in professional educational organizations.
Thus, if the employer pays for the employee’s training, there should be concluded an educational contract, to which the requirements are defined in Article 54 of the Federal Law “On Education”. For
this case, the Labor Code does not provide any requirements yet and does not provide for such form
of training for the needs of the enterprise at all, although the Labor Code includes in training not only
vocational training but also professional education
(par. 1 of Article 196 of the Labor Code).

mentation of legal provisions on the fulfillment of
workers’ rights to training and continuing professional education.

1.

2.

3.

4.

5.

6.

Conclusions
If we recognize that education legislation defines the conceptual apparatus relevant to the labor
law in terms of training and continuing professional
education of workers and the “employment contract
is being more and more transformed into the labor
and training contract”, as it is rightly pointed out by
I. Ya. Kiselev [5, p. 170], then the term “apprenticeship contract” shall be deemed obsolete and not
meeting the demands of the practice of implementing the relations of training for the needs of the employer and the employees’ right to education.
We believe that within this logic of the relationship between the right to work and the right to
education, and thus education and labor legislation,
a generic term will be the “educational contract”
and the apprenticeship contract should be considered a type of it. Yet in this case, we must clearly
define the subject of such an agreement (the type of
the education obtained by the employee), or reject
the term “apprenticeship contract”, replacing it with
the “vocational training contract”.
The purpose of labor law as a field of study is
to justify the amendments to the Labor Code, provide further analysis of the practice of the imple-
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Introduction: information security is one of the components of the national security of the
Russian Federation. Recently, the role of the information component of national security has increased significantly. There are new challenges and threats to the information security of the
Russian Federation that require reaction of the legislator. Criminal legislation needs modernization to improve its efficiency in terms of criminal law protection of information security. This
is evidenced by a combination of factors that determine the need to strengthen the criminal law
protection of information security. Purpose: to study the factors that necessitate the strengthening of criminal law protection of information security. Methods: the methodological
framework of the research is based on a set of scientific methods, including general scientific
methods (materialist dialectic) and specific scientific ones (systemic-structural, comparative
law and others). Results: at present, criminal law protection of information security of the
Russian Federation does not meet the modern realities. Socio-economic, historical, political,
socio-legal and criminological factors indicate the necessity of adopting legislative measures.
Conclusions: regulations of the Criminal Code of the Russian Federation on criminal law protection of information security require improvement.
Keywords: information; information security; computer information; information protection; criminal law
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Введение: одной из составляющих национальной безопасности Российской Федерации является информационная безопасность. В последнее время роль информационной
составляющей национальной безопасности существенно возросла. Появились новые вызовы и угрозы информационной безопасности Российской Федерации, которые требуют
реакции законодателя. Уголовное законодательство нуждается в модернизации с целью
усиления его эффективности в части уголовно-правовой охраны информационной безопасности. Об этом свидетельствует совокупность факторов, которые обусловливают
необходимость усиления уголовно-правовой охраны информационной безопасности.
Цель: исследовать совокупность факторов, обусловливающих усиление уголовноправовой охраны информационной безопасности. Методы: методологическую основу
исследования составляет совокупность методов научного познания: общенаучные методы (материалистической диалектики), частнонаучные методы (системноструктурный, сравнительно-правовой и др.). Результаты: уголовно-правовая охрана
информационной безопасности Российской Федерации в настоящее время не отвечает
современным реалиям. Социально-экономический, исторический, политический, социально-правовой и криминологический факторы свидетельствуют о необходимости принятия законодательных мер. Выводы: нормы УК РФ, направленные на уголовно-правовую
охрану информационной безопасности, нуждаются в совершенствовании.
Ключевые слова: информация; информационная безопасность;
компьютерная информация; защита информации; уголовный закон

tainable socio-economic development of the Russian Federation. The provisions outlined in the
Strategy were further developed in the new version
of the Doctrine of Information Security of the Russian Federation2. This document not only assesses
the current state of information security in the Russian Federation, but also identifies a list of threats,
as well as a set of tools that can provide the required level of protection of the information security in the Russian Federation. In the document, legal
means of ensuring information security are assigned to the priority area of activity.
Speaking about the legal tools to ensure information security, it should be noted that the potential
of criminal law means has been used to the least
extent. However, information security should be
viewed as an object of criminal law protection. In
this capacity, it presents itself as an open dynamic

Introduction
The new version of the Russian Federation’s
National Security Strategy1 has information security issues included in nearly all its sections concerned with the achievement of strategic national
priorities. This means a close relation between national security and security in the area of information. This is also where the duality of information security reveals itself. On the one hand, it is
a part of national security, and as such it acts as an
element in a complex multi-level system comprised
of various types of security and aimed at achieving
such a degree of protection of the Person, the Society and the State from internal and external
threats which ensures the exercise of constitutional
rights and freedoms of Russian citizens, decent
quality and standard of living, sovereignty, independence, national and territorial integrity, and sus-

2

Doctrine of Information Security of the Russian Federation,
approved by the Decree of the President of the Russian Federation of December 5, 2016 No. 646. Available at: http://
www.scrf.gov.ru/security/information/document5/ (accessed
20.03.2016).

1

National Security Strategy of the Russian Federation, approved by the Decree of the President of the Russian Federation of December 31, 2015 No. 683. Available at:
http://kremlin.ru/acts/news/51129 (accessed 20.03.2016).
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system of social relations which ensure that interests of the Person, the Society and the State in the
area of information are met. Meanwhile, the provisions which are concerned with criminal law protection of information security are located in different sections and chapters of the Russian Criminal
Code, which hardly satisfies the intensive rates of
the information technology development. Criminal
law should reflect changes in crimes against information security. Therefore, information security as a social value needs to be reframed, and reasonable criminal law measures need to be taken in
response to any infringements. The social conditionality of the rules of law should be treated as
the prerequisite of their effectiveness. Despite the
fact that rules of criminal law, much like standards
in all other branches of law, are enshrined in the
national legislation as a result of a conscious human activity, their origins, however, should be
sought in the laws of social development. The ultimate foundation of criminal law protection is the
social need for protection of a certain group of
social relations [11, pp. 46–48]. Therefore, the
nature of criminal law, first of all, comes down to
the objective laws of social development, when
the need for protection of social relations which
became especially important and valuable to the
society at a particular point in time arises.
The concept of social conditionality is rather
broad and comprises a number of intrinsic factors
which together act as indicators of the need for
modification of criminal law. In our view, the factors which determine the need to distinguish information security as an object of criminal law protection should include socio-economic, historical, political and socio-legal factors.

determined by the fact that the Russian Federation
is now entering a new post-industrial stage of development – the so-called “information society”
era. The development of the information society in
Russia requires reframing of the hierarchy of social
relations protected by criminal law. The term “information society” was introduced at nearly the
same time by the U.S. economist Fritz Machlup,
who was studying the information sector of the
economy by the example of the U.S., and by Yujiro
Hayashi, a professor at Tokyo Institute of Technology, who used this term in reports submitted to
Japanese government by the Economic Planning
Agency, Japan Computer Usage Development Institute and Industrial Structure Council. In those
reports, information society was defined as the society where the development of computer technology can help secure access to reliable sources of information for its members and provide a high level
of industrial automation.
The concept of the post-industrial information
society was developed by a number of Western sociologists, including D. Bell, J. Galbraith, J. Martin,
I. Masuda, F. Polak, E. Toffler. In Russia, the concept of the information society was studied by
V. Glushkov, N. Moiseyev, A. Rakitov, A. Sokolov, A. Ursul and others.
It should not be left unmentioned that many
leading world powers have already entered the
stage of the information society, and a number of
legal instruments governing the information society
development have been adopted internationally [13,
17]. For example, Okinawa Charter on Global Information Society, which was signed by the leaders
of the G8 countries on July 22, 2000. The Charter
is, first of all, a call for everyone engaged in both
governmental and private sectors of the economy to
fill the international gap in the area of information
and knowledge. The Charter promulgates the promotion and encouragement both of transition to the
information society and of the implementation of
all its economic, social and cultural benefits as the
foremost objective. At the World Summit on the
Information Society (WSIS) held in Geneva in
2003, Declaration of Principles “Building the Information Society: a Global Challenge in the
New Millennium” was adopted, and in May 2005 –

Socio-Economic Background of Information
Security Protection by Criminal Law
The role of socio-economic conditionality of
law rules is fundamental and driving. “Correspondence between juridical laws and the laws of economic development of the society is the most important prerequisite to their effectiveness.”
[8, p. 101]. In this regard, it appears reasonable to
give a detailed review to this factor first of all.
Socio-economic background of criminal law
protection of information security is principally
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Declaration of the Committee of Ministers on Human Rights and the Rule of Law in the Information
Society1.
For the Russian Federation, the fundamental
document in this area is the Strategy for the Information Society Development2. The Strategy incorporates and accommodates fundamental provisions
of the Okinawa Charter on the Global Information
Society, Declaration of Principles “Building the
Information Society”, Plan of Action of the Tunis
Commitment and other international instruments
adopted by the WSIS.
According to the Strategy, the purpose of
building and developing the information society in
the Russian Federation is to secure higher quality of
living to its citizens, provide Russia with a competitive edge, develop the society in economic, sociopolitical, cultural and spiritual areas, and also to
improve the public administration system through
the use of information technology.
An information society is characterized by an
increasingly important role of the information
sphere, which is understood as a “combination of
information, information infrastructure, subjects engaged in collection, compilation, dissemination and
use of information, and also a system for regulating
the emerging social relations related with information and information infrastructure as objects of
interests of the Individual, the Society and the State”
[9, p. 56]. It is obvious that the phenomenon of information is the core element of the information
sphere and, accordingly, of all information processes
which occur in the society [5, p. 28].
According to the scientific community, distinctive features and characteristics of the information
society are:
– development of the information and telecommunications technology market;
– reliance of the economy on the level of the
development of information and telecommunications technology in a particular country;
– mass use of computers having access to information and telecommunications networks, and
the ability of the public to operate such computers;

– ability to search and retrieve information
freely from information resources, and also to disseminate and share information through information and telecommunications networks;
– enhancement of requirements for information
security to protect interests of the Person, the Society and the State in the information sphere [3, p. 22;
6, pp. 95–100].
The ultimate point of the information society
evolutionary development in a particular state is the
integration into the global information society. Distinctive features of the latter are:
– being formed as a result of a social revolution which is of the global nature and which is
based on the intensive development and convergence of information and telecommunications technologies;
– a prerequisite to well-being of both an individual person and a particular state is knowledge
which has been obtained due to the availability of
free access to information and the ability to handle
such information;
– the process of information exchange is
boundless;
– cross-cultural interaction and the emergence
of new opportunities for implementation at the
same time [7, p. 161].
In 2013, Russia was rated 40th according to the
ICT development index [14]. The index value is
derived from 11 indicators characterizing the penetration of fixed telephony, mobile communications
and the Internet (including broadband access), access to computers and to the Internet for households, the level of information skills possessed by
adults, and the involvement of the youth in the
education process. Russia’s rating according to the
Index is one of the performance benchmarks for
the Strategy for the Information Society Development in the Russian Federation and for the National
Program “Information Society (2011–2020)”3.
The performance benchmarks are provided in
the attachment to the Strategy, and their achievement should confirm the rates of the information
society development in the Russian Federation.
Both the Strategy and the Program shall be implemented in several phases. The phases are delineated

1

Declaration of the Committee of Ministers on Human Rights
and the Rule of Law in the Information Society: Document
CM(2005)56 final 13.05.2005. Available at: https://search.coe.
int/cm/Pages/result_details.aspx?ObjectID=09000016805da1a0
(accessed 15.02.2016).
2
Strategy for the Information Society Development in the Russian Federation, approved by the Decree of the President of the
Russian Federation of February 7, 2008 No. Pr-212. Rossiyskaya Gazeta – Russian Gazette. 2008. 16 February. No. 34.

3

Resolution of the Government of the Russian Federation of
April 15, 2014 No. 313 “On the Approval of the National Program “Information Society (2011–2020)”. Collection of Legislative Acts of the Russian Federation. 2014. Issue 18 (Pt. II).
Art. 2159.
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because of the need to sum up the results of implementation of the Strategy and to update the information society development objectives. In implementation of the innovation scenario, the Program
not only deals with the tasks in the field of information technology but also becomes a tool for
achievement of modernization objectives in other
spheres (management, education, health and others),
regional development and integration into the world
economy, increasing the quality of human capital and
the living standard. A 10-times growth in the amount
of communications services (2.6 times by 2015 with
reference to 2010, and 2.7 times over the period of
implementation of the second phase of the Program
in 2015–2020) and more than 2-times growth in the
size of the IT market are predicted by the year 2020.
However, as soon as in 2014 and 2015 Russia
showed a decline in performance, being rated 42nd
and 45th, accordingly.
Meanwhile, the Russian Federation has already
established an adequate framework for the formation and development of the information society.
The very Strategy for the Information Society Development in the Russian Federation mentions that
an increase in added value in the economy shall be
achieved mainly through intellectual activity, technology level growth in the industry and wide introduction of the latest information and telecommunications technologies. Economic systems are gradually integrated into the knowledge-driven economy,
where intellectual production factors act as the driving force.
Since modern scientific and technological advances – including latest information and telecommunications technologies – can be and are already
used for criminal purposes [12, 15, 16], provision
of security in the sphere of information is a prerequisite to the successful formation of the information
society in Russia. And the more developed the information society is, the more resources and
equipment the State will need to ensure its security.
The law with all its intrinsic methods shall have the
leading role in the national security framework that
is being created.
Thus, the bottom line is that the socio-economic
factor of conditionality of information security criminal law protection is related with the development
of a new type of society in Russia where information
and communications technologies are of paramount
importance. The country’s economic development
also depends on these technologies as Russia transits

from a petro-state to an information-based and
knowledge-driven economy. The spiritual and social
needs of people are now concerned with the rapid
lookup of relevant information, obtaining timely,
complete and reliable information and being able to
exchange such information.
Historical Background of Information
Security Protection by Criminal Law
The next factor – historical conditionality of information security protection by criminal law – involves the evolutionary development of legislation
in this direction. As already mentioned hereinabove, the provisions which are concerned with
criminal law protection of information security are
located in different sections and chapters of the
Russian Criminal Code. Chapter 28, Crimes in the
Sphere of Computer Information, was included in
the Criminal Code of the Russian Federation in
1996, and later, in 2011, it saw fundamental changes as all its three articles were restated. The need
for amendments to be made to provisions of Chapter 28 of Russia’s Criminal Code was long highlighted in literature, which would actually be done
15 years after enactment of the current Criminal
Code. Information technology development rates
call for changes in legislation. Criminal law should
reflect changes in crimes against information security. Therefore, the next step should be to reframe
information security as a social value, and reasonable criminal law measures need to be taken in response to any infringements.
Political Background of Information Security
Protection by Criminal Law
The political factor is related with the political
challenges the Russian Federation is currently facing, both internal and external. In accordance with
the Art. 4 of Federal Law “On Security”1, the
Government’s security policy, which is essentially
an integrated set of coordinated political, institutional, socio-economic, military, legal, information, special and other measures joined by
common intent, is an integral part of the Russian
Federation’s internal policy. New challenges
and threats to Russia’s national security have arisen recently, which are reflected by the new National Security Strategy of the Russian Federation
1

Federal Law of December 12, 2010 No. 390–FZ “On Security”. Collection of Legislative Acts of the Russian Federation.
2011. Issue 1. Art. 2.
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approved by the Decree of the President of the
Russian Federation of 31.12.2015 No. 683. As
mentioned in the document, whereas the Russian
Federation pursues independent internal and foreign policy and goals, it is facing opposition from
the United States and their allies, who put political, economic, military and informational pressure
on the country. The Strategy stresses that aggravation of confrontation in the information space
caused by the desire of certain states to employ
information and communication technologies in
the achievement of their geopolitical goals, including by way of manipulation with public opinion
and perversion of history, has been increasingly
impacting the international atmosphere. New
forms of illegal activities are emerging, in particular, those using information, communication and
high technologies. Among other threats to national
and public security, the document mentions the
activity involving the use of information and
communication technologies for spreading and
propaganda of fascism, extremism, terrorism and
separatism ideology, undermining national accord
and political and public stability in the society.
The Strategy names the improvement of statutory
regulation of crime control, including in the information sphere, among key areas of national and
public security, for which purpose the system for
identification and analysis of threats in the sphere
of information followed by appropriate response
measures is being improved. In other words, information security issues are embedded in nearly
all chapters of legislation which are concerned
with the realization of strategic national priorities,
making it possible to conclude that the role of information security in the national security system
is being reframed.

least protected spheres and, as such, it is vulnerable
to various forms of illegal activity. Provisions protecting information security that are scattered across
the Russian Criminal Code cannot serve as an effective tool to combat crimes in the information sphere.
There is a reoccurring trend towards the increase in a number of computer crimes currently
observed in Russia, and those crimes are just a part
of a total number of crimes against information security. This fact is demonstrably evidenced by historical data as well. For example, there were 2,698
crimes in the sphere of computer information on
record in 2011, 2,820 crimes in 2012, 2,563 in
2013, 1,739 in 2014, and 2,382 in 2015. After some
decline in 2015, a growth in crimes in the sphere of
computer information is being observed again. At
the same time, in 2015 in Russia damages from
such crimes, according to estimates by some experts, amounted to $1 billion. Others claim that the
amount of such damages is even greater. Crimes in
the sphere of computer information are characterized
by a high degree of latency, and as such official statistics would hardly reflect the real picture.
U. Zinina reasonably notes that the actual
computer crime clearance data in Russia is distorted
as a result of the frequent misapplication of rules of
Chapter 28 of the Russian Criminal Code in investigative and judicial practice, in part because of expansive interpretation of elements of offenses addressed by that Chapter and misunderstanding of
technical fundamentals [2, p. 13]. Therefore, official statistics that show a decline in computer information crimes may indicate the inadequate effectiveness of rules of Chapter 28 of the Russian
Criminal Code, high latency of this class of crimes
and the need for drastic measures to be taken.

Socio-Legal Background of Information
Security Protection by Criminal Law

Before any conclusions can be drawn, we
should concur with N. Kuznetsova and G. Zlobin
that between a social need and its reflection in
criminal law there is a historically formed social
consciousness of a given historical period that determines the nature, forms, and degree of accuracy
of legal reflections. Rules of law, unlike objective
laws of nature, may be “good” or “bad”, i.e. they
may either appropriately reflect a social need or be

Results

And last, but not least, the socio-legal factor.
As already mentioned above, the war on crime in
the information sphere is one of the major areas of
national and public security efforts, which is undoubtedly related with the increased public danger
of offenses in the information sphere. The information sphere, despite its significance, is one of the
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insufficiently relevant to that need, achieve or not
achieve goals set by the legislator [4, p. 76]. Provisions of the Russian Criminal Code that address
criminal law protection of information security
scarcely reflect the actual social need for its protection by criminal law. Having become a new value, a
basis of living and a driver of trade and industry
development, the Information requires the State to
focus its efforts on creating the appropriate environment to ensure its security. The social circumstances that have developed bespeak the need to
recognize information security as an independent
object of criminal law protection.
Underestimation of criminal law measures
within the legal mechanism of ensuring information security endangers interests of the Person,
the Society and the State in the information
sphere. A. Ter-Akopov stresses that the information threats that have emerged require a more
thorough scientifically-based consideration. Criminal law plays a special role here, as it has to generalize socially dangerous manifestations of offenses against information security of the Person,
the Society and the State [10, p. 165].
The most urgent threats to information security
existing at the current stage include:
– development, creation, and use of any means
that are intended to impact and damage information
resources and telecommunications systems of the
State;
– purposeful information influence on critical
entities;
– information influence aimed at disruption of
political, economic and social systems of states, and
brainwashing of the public to cause destabilization
of society;
– unauthorized interference with information
and telecommunications systems and information
resources, as well as their improper use;
– activities of international terrorist, extremist
and criminal associations, organizations, groups
and individual offenders that pose a threat to information resources and critical entities of the State;
– the use of information technology and facilities to the prejudice of basic human rights and freedoms that are exercised in the information sphere;
– cross-border dissemination of information
that is contrary to guidelines and rules of the International Law, as well as to national legislation of
the affected states [7, pp. 242–249].
Russia’s information security policy distinguishes the following types of threats to the national information security according to their nature:

– threats to the constitutional rights and freedoms of the human and citizen with regard to spiritual life and information activities, to individual,
group and social consciousness, and to Russia’s
spiritual renovation;
– threats to information support of national
policy of the Russian Federation;
– threats to development of the national information industry, including IT, computerization and
communications industry, to meeting the domestic
market needs for the industry’s products and their
entry to the international market, as well as to the
accumulation, integrity and effective use of national
information resources;
– threats to the security of information and telecommunications facilities and systems, both already deployed and in progress of creation within
Russia.
The above threats reflect the downside of IT development and are far from fiction, they are quite
real. New threats are predicted as well, necessitating
“proactive institutionalization” [1] of criminal law
standards concerning information security protection, which should be based on a common criteria.
Conclusions
Therefore, social conditionality of information
security protection by criminal law is determined
by a number of interrelated socio-economic, historical, political and socio-legal factors. The said factors act as prerequisites to the criminalization of
acts against information security. Those factors are
unique because they are all associated with the process of formation and development of the information society in the Russian Federation, and they
attest to the need for extension of the list of information offenses that are forbidden by law.
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Introduction: the article analyzes threats to the individual, society and state present in the
modern society, and considers the principal directions in the use of modern information technology for ensuring security and increasing efficiency of the state activities and law enforcement.
Purpose: based on the study of technical characteristics of computer technologies and software,
to identify spheres of the information technology application, to determine the legal regulation of
the technology application for providing the efficiency of the state and administrative activities in
law enforcement with the aim of creating a safe living environment. Methods: the methodological
framework of the research is based on a set of methods of scientific cognition, including general
scientific and specific scientific ones, in particular the formal-legal, comparative law, technicallegal methods. Results: the authors state that technical, organizational, administrative and legal
aspects of the information technology implementation optimize the activities on ensuring security,
but the conditions of the global computerization create new risks for privacy. The article explores
the guarantees against the total control to prevent the invasion of privacy. Some specific aspects
are analyzed necessary to reach a reasonable balance between the information technology implementation and observance of the constitutional guarantees of privacy. Conclusions: in the
modern information society, with the widespread use of the artificial intellect and the increasing
number of cybercrimes, the application of information technology in all the spheres of law enforcement, economic and regulatory activities is a necessary, inevitable and the most promising
way of development to ensure security of the individual, society and state.
Keywords: information threats; information technology; geo-information technology;
law enforcement; crime investigation; security of the individual; society and state

 Pastukhov P. S., Losavio M., 2017

231

P. S. Pastukhov, M. Losavio

Information in Russian

ИСПОЛЬЗОВАНИЕ ИНФОРМАЦИОННЫХ ТЕХНОЛОГИЙ
ДЛЯ ОБЕСПЕЧЕНИЯ БЕЗОПАСНОСТИ ЛИЧНОСТИ,
ОБЩЕСТВА И ГОСУДАРСТВА
П. С. Пастухов
Доктор юридических наук, доцент кафедры уголовного процесса и криминалистики
Пермский государственный национальный исследовательский университет
614990, Россия, г. Пермь, ул. Букирева, 15
ORCID: 0000-0003-0391-5540
ResearcherID: B-5451-2017
e-mail: pps64@mail.ru

М. Лосавио
Профессор
Университет Луисвилля (США)
40292, США, штат Кентукки
ORCID: 0000-0003-4542-8599
ResearcherID: E-3528-2017
e-mail: michael.losavio@louisville.edu

Введение: в статье анализируются угрозы современного общества для личности,
общества и государства, исследуются основные направления использования современных
информационных технологий для обеспечения безопасности и повышения эффективности государственной деятельности и правоприменительной практики. Цель: на основе
изучения технических характеристик компьютерных технологий, программного обеспечения выявить сферы применения информационных технологий, определить правовое регулирование применения технологий для обеспечения эффективности государственной и
управленческой деятельности в правоприменительной практике с целью создания безопасной среды проживания. Методы: методологическую основу данного исследования
составляет совокупность методов научного познания. В статье использованы общенаучные и частнонаучные методы исследования, в частности формально-юридический,
сравнительно-правовой, технико-юридический. Результаты: авторы утверждают, что
технические, организационные, управленческие, правовые аспекты внедрения информационных технологий оптимизируют деятельность по обеспечению безопасности, но в
условиях повсеместной информатизации возникают новые риски для частной жизни
граждан. В статье исследуются гарантии от тотального контроля для предотвращения вмешательства в частную жизнь человека. Анализируются отдельные аспекты,
связанные с необходимостью достижения разумного баланса между внедрением информационных технологий и обеспечением конституционных гарантий неприкосновенности
частной жизни. Выводы: в современном информационном обществе, в условиях повсеместного распространения искусственного интеллекта, количественного роста компьютерных преступлений, применение информационных технологий во всех сферах правоохранительной, экономической, регулятивной деятельности является необходимым,
неизбежным и самым перспективным направлением развития для обеспечения безопасности личности, общества и государства.
Ключевые слова: информационные угрозы; информационные технологии; геоинформационные технологии;
правоохранительная деятельность; расследование преступлений; безопасность личности, общества и государства

ed with the spread of domestic and international
terrorism, deterioration in transport safety, administration risks. In this list, information security
threats occupy a special place and include:

Introduction
The current development of society creates a
lot of risks of natural, technology-related, ecological, and conflict character, as well as risks associat232
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– problems in information support for the state
power bodies, municipal companies and services;
– interception of the television and radio broadcasts, alert and information system broadcasts;
– unauthorized access to the information covering the activities of the state power bodies, municipal companies and services;
– unauthorized access to managing the information resources;
– deliberate negative information influence on
the population via the mass media and the Internet
information and telecommunication network;
– incomplete implementation of citizens’ rights
to obtain and exchange the true information, including manipulation with the public consciousness with
the use of the information psychological pressure;
– provoking social, ethnic and religious tension
through the activities of the specific (including
electronic) mass media;
– increasing abuse in the credit and finance
sphere associated with the penetration into computer systems and networks1 [3].
In the conditions of such threats and risks, citizens need to have the public safety, public order
and living environment safety improved, through
increasing the efficiency in coordination of the activities of the powers and services responsible for
solving these tasks.

istrative and the law-enforcement activities is the
information and technical character of modern
crime. As law enforcement practice shows, every
year there is an increase in the number of crimes
in the sphere of computerized information and
those committed with the use of computer technology, both groups of cries leaving digital footprints. This means that investigation and solution
of cyber crimes can only be performed with the
use of information technology by law enforcement
agencies.
The necessity to develop and introduce information technology is related to the speed of decision-making. In the conditions of the dynamic
economy, and with all the human activities [3]
being based on information technology, any critical situation requires taking competent managerial
decisions in the shortest time possible. Taking balanced decisions needs quick obtaining and analysis of all the information taken from all the
sources available, which is impossible without
well-developed automatized information search
systems, automated data banks, analysis and alert
services.
In addition to the mentioned reasons for the
information technology implementation, it is necessary to name economic feasibility, the necessity
to reduce the bureaucracy, improving the quality
of state services, living standards and quality
of life.
Both the named and unnamed reasons for the
introduction of information technology set a task
for law enforcement authorities and state/municipal
power bodies to create a communication platform
for avoiding and eliminating the risks to the public
security and public order, and for creating the safe
environment resting on the cooperation between
different agencies. For this, it is necessary to determine the potential vulnerable points and to timely react to the threats arising in emergency.
The existing information threats and the necessity to adopt anti-terrorist measures made the
Russian legislator to introduce changes into the
legislation in July of 2016, which oblige communications service providers and the organizers of
the information dissemination on the Internet to
keep information of the users and pass it over to
the authorized bodies. These changes caused heated

Main Part
The tasks on neutralizing threats, minimizing
risks and avoiding damage in the conditions of the
information-oriented society need to be addressed
through the introduction of a complex information
system providing forecasting, monitoring, prevention and elimination of the possible threats. Information technology is necessary to control emergencies and offences and take remedial actions, with
the integration of the operations of information
managing subsystems of the emergency, monitoring and municipal services for their quick cooperation for the convenience of the municipality.
One of the main reasons for the urgent introduction of information technologies into the admin1

On Approval of the Concept of the Development of the
Hardware and Software Package “Safe City”: Decree of the
Government of the Russian Federation of December 3, 2014
No. 2446-r. Collection of Legislative Acts of the Russian Federation. 2014. No. 50. Art. 7220.
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discussions in the society. The supporters explained
their position by the necessity to struggle against
terrorism. The opponents thought that it would lead
to the interference with citizens’ privacy.
The changed norms of the Russian legislation
on countering terrorism2, on security agencies3, on
communication4, on information and information
technology5 and others oblige communications service providers to keep in the territory of the Russian
Federation any information about the facts of receiving, sending, delivering and / or processing
voice data, text messages, images, sounds, videomessages and other messages of the communications service users within 3 years after the completion of such actions.
Communications service providers and organizers of the information dissemination on the Internet are to pass this information over to the state
bodies occupied with investigative activities or with
ensuring the security of the Russian Federation. For
the purpose of the unrestricted receipt of such information, a new investigative procedure was introduced into the legislation on investigation – namely, obtaining of computerized information6.
In the sphere of law enforcement activities, it is
planned to intensively develop the information
managing systems, systems of processing and identification of fingerprint, genetic, ballistic and other
criminally meaningful information as well as to
improve the software and information support for
the advanced modern automated management systems, and the information and reference activities
for the benefit of the divisions of the Russian Ministry of Internal Affairs7.

The current efficient information technologies
aimed at providing security include video monitoring and video recording, in particular capturing,
processing and transferring of the video-stream
from cameras showing offenses and emergencies
such as damage to utility systems, infrastructure
and property. In such cases, analysis of the videoand audio-streams is performed, including automated registration of the events based on the videostream analysis system, video analysis of the
events, real-time video-stream investigation, face
identification.
The unique opportunities of applying information technologies in law enforcement activities
can be found in the positioning of movable objects
(geolocation). Geolocation is determining coordinates of the real geographic location of any object8.
Determination of the location (latitude and longitude) of an Internet user is performed using the radio signals from the global navigation satellite system GLONASS/GPS, the level signal at Wi-Fi
access points, the Cell ID in the mobile service
network, the computer IP-address. Geographic
information systems are complex information systems created through the integration of the arrays
of ordinary (usually factual) information about the
objects of interest, with the arrays of geographic
information (topographic maps, plans etc.). Geoinformation systems of the Ministry of Internal
Affairs are complex information systems created
through the integration of data bases of ordinary
information systems functioning in the divisions
of the Ministry with the data bases of the corresponding cartographic information, for the purpose of providing information about specific objects demonstrably and in their spatial location on
plans or maps.
The state takes actions to implement satellite
tracking technologies for the purpose of developing geolocation and technological infrastructure of the system for the benefit of the state and
other information systems which collect and process navigation information received from
the vehicles equipped with the satellite navigation

2

On Combating Terrorism: Federal Law of March 6, 2006
No. 35-FZ (as of July 6, 2016). Collection of Legislative Acts
of the Russian Federation. 2006. No. 11. Art. 1146.
3
On the Federal Security Service: Federal Law of April 3,
1995 No. 40-FZ (as of July 6, 2006). Collection of Legislative
Acts of the Russian Federation. 1995. No. 46. Art. 1269.
4
On Communication: Federal Law of July 7, 2003 No. 126-FZ
(as of July 6, 2006). Collection of Legislative Acts of the Russian Federation. 2003. No. 52. Art. 2895.
5
On Information, Information Technology and Information
Protection: Federal Law of July 27, 2006 No. 149-FZ (as of
July 6, 2016). Collection of Legislative Acts of the Russian
Federation. 2006. No. 31. Pt. 1. Art. 3448.
6
On Amendments to the Federal Law “On Combating Terrorism” and Specific Legislative Acts of the Russian Federation
with regard to Establishing Additional Measures of Combating
Terrorism and Ensuring Public Safety: Federal Law of July 6,
2016 No. 374-FZ. Rossiyskaya Gazeta – Russian Gazette.
2016. 8 July.
7
On the Arrangement of Scientific Support and Application of
Positive Experience in the Internal Affairs Bodies of the Russian Federation and Internal Military Forces of the Ministry of

Internal Affairs of Russia: Decree of the Ministry of Internal
Affairs of Russia of March 18, 2013 No. 150. Access from the
reference legal system KonsultantPlus.
8
On Approval of the Concept of the Development of the
Hardware and Software Package “Safe City”: Decree of the
Government of the Russian Federation of December 3, 2014
No. 2446-r. Collection of Legislative Acts of the Russian Federation. 2014. No. 50. Art. 7220.
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devices9. For this, there should be a communication
platform or a unified information space created
with the restricted access to the information of different nature, which will allow for the exchange of
information between the participants of all the federal and municipal executive bodies in the sphere of
ensuring safety10.
In modern conditions, information technologies play a key role in the information support for
the crime investigation. From the information perspective, information support is a unified system
of collecting and receiving information from both
external and internal sources, schemes of information streams circulating in the course of the
crime investigation and solving, as well as the
methodology of using the available databases and
creating new ones.
Information support is a process with defined
successive stages where the subjects influence the
objects (information) in order to achieve specific
results (purposes). The process of information support starts with obtaining the forensically meaningful information from its source or potential carrier.
All the potential carriers and sources of information about the crime and the criminal can be divided into three groups: homologous, objective and
documentary ones. The group of homologous information sources and carriers includes alive people, dead bodies, parts of dead bodies, body fluid of
alive people (blood, saliva, sperm etc.). The objective information carriers are weapons, ammunition
and explosives, vehicles, different technical devices, clothes, footwear, everyday items etc. The group
of documentary information carriers includes written documents, photos, films, videos, phonograms,
graphic images, hardcopies etc. The information

contained in these sources is the object of information support. Most of it becomes a basis for forensic and search accounting, and the objects themselves (ammunition, explosives etc.) may complement the prototype collections of expert forensic
divisions.
New information technologies have enlarged
not only the crime trace pattern but also the list of
objects and documents subject to the criminal registration as evidences. Registration and long-term
storage of the Internet traffic and all the phone connections, the tight linkage between a subscriber and
the base station, as well as the technical capabilities
of the modern computer equipment and database
management systems allow for a quick processing
of the vast amounts of billing and communication
information and receiving data which can simplify
the crime investigation process.
Modern information technologies and computerized databases make it possible to study personalities of all the individuals committing crimes, to
quickly check all the proposed crime scenarios and
to take a legitimate decision in the shortest time
possible.
With this, one needs to bear in mind that there
are several principal problems on the way of introducing information technologies [4]. The first problem is associated with the possibility of total control over a person’s behavior. Thus, the legislator is
to address this type of new threats and to prevent
deterioration of the constitutional guarantees of the
personal inviolability. The second problem is connected with the information security, with the possibility of disclosing personal data, theft of commercial, professional, business and state secrets. In
the Russian criminal procedure legislation, there is
a problem of using digital information as the evidence in criminal cases. This problem is caused by
the criminal procedure form, which does not meet
the challenges and requirements of the information
society. The existing criminal procedure form prescribes the written arrangement of the evidence information in protocols of investigatory actions,
which, due to the existing amounts of digital information, makes an investigator to perform laborious
work on collecting the evidences. Only in July of
2016, the legislator

9

On Approval of the Action Plan (“Roadmap”) on Creation of
the Open Stock Company GLONASS, Development of the
State Automated Information System “ERA-GLONASS” and
Its Use for the Benefit of Other Information Navigation Complexes and Systems Created by Federal Executive Power Bodies and Organizations: Order of the Government of the Russian
Federation of August 9, 2014 No. 1498-r. Collection of Legislative Acts of the Russian Federation. 2014. No. 49. Art. 4693.
10
On the Infrastructure Providing Information and Technological Interaction Between Information Systems Used for Rendering State and Municipal Services and Performing State and
Municipal Functions in Digital Format: Regulation of the Government of the Russian Federation of June 8, 2011 No. 451 (as
of 05.12.2014). Collection of Legislative Acts of the Russian
Federation. 2011. No. 1. Art. 3503.
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made some efforts (in our opinion, insufficient
ones) to modernize the criminal procedural proving11. Taking into account the rapid development of
information technology and the obsolete criminal
procedure form, we have repeatedly highlighted the
necessity to modernize the improvement of the
criminal procedural proving in the dissertation
[1, p. 454] and monograph researches [2, p. 352].
In addition, there are problems of disunity in
work of different agencies, underfinancing of procurement and introduction of information technologies. The mentioned problems need to be addressed
by all the concerned participants of information
technologies, and for this new information legal
relations should be established.

The new structure of the information legal relations should take into account the existing information threats and risks, provide guarantees of a
person’s right to privacy, and ensure security of
society and the state.
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Conclusions
Taking into account the above mentioned, we
can conclude that in the modern information society, in the conditions of escalating general and information threats, rise of computer-related crimes,
and ubiquitous spread of artificial intelligence, the
usage of information technologies in all the spheres
of law enforcement, economic, and regulatory activities is a necessary, inevitable and most promising area of activity to ensure security of the individual, society and state.
For this, it is necessary to create a unified information environment providing an efficient and
immediate cooperation of all the powers and services responsible for public safety and public order.
In order to improve the efficiency of investigating
and solving crimes, it is necessary to create integrated data banks of forensically meaningful information and to achieve a higher level of law enforcement bodies’ computerization. The level of all
the preliminary investigation bodies’ being
equipped with the telecommunications infrastructure and information resources should comply with
the modern challenges and technical requirements.
When introducing information technologies into all
the spheres of the state and law enforcement activities, seeking security of society and the state, it is
necessary to avoid excesses and disregard for the
constitutional guarantees granted to an individual in
the sphere of privacy.
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