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Beeoenue: cmamvs nocesujena 6HeOpenuio 6 CUCMEMY OPeAHU3AYUL 20CYOAPCIMBEHHOL
61ACMU MAK020 dIeMeHmd, KaKk nepedaya (Oenecuposarie) omoeibHblX NYOIUUHbIX HOTHOM O-
yuil cybvexmam yacmuoeo npasa. Llenv: npoananuzupoeamv omHOWEHUsl, BO3HUKAIOWUE TO
n0800Yy ocyujecmeaienus cyobeKmamu Yacmuo2o npasa QyHKyull u NOITHOMOYUL, XAPAKMEPHBIX
0151 OPeanos 20cy0apcmeenHHou eracmu. Bvidenums gopmbl Oenecuposanus, npoodeivl, 603H u-
Kalowue 6 cucmeme 20Cy0apCmeeHHo20 YAPAGLeHUs, NPOGECMU AHAIU3 COOEPAHCANUS KAANCOOU
u3z ¢hopm nepedauu eracmuvix noaHomouuil. Memoovl: 0CHO8Y 0AHHO2O UCCTEO08AHUsL COCMA-
BUIU MEMOO AHAU3A HOPMAMUBHO-NPABOBO20 PECYIUPOSAHUS, (OPMATLHO -IOPUOUYECKULl U
CPABHUMENbHO-NPABOBOU Memoovl. Pezynvmamol: ycmanosnenvt popmvl denecupoganust 20cy-
0apcmeenHo-61acmublX NOAHOMOYUL, npunsmule ¢ Poccutickoii @edepayuu. copeeynup osanue,
camope2yiuposanue u Keazupesyiuposanue, CcOo30aHue OpeaHu3ayuu ¢ 0coOblM CMamycom,
cosmenjarowell 8 cebe NpUHAKU 20CYOAPCMBEHHO20 OPeAHA U HEKOMMEPUECKOU Op2aHu3ayul,
HO umeroujell npaso 3aHUMAMbCsl NPEONPUHUMAMENbCKOU 0essmenbHOCIbIO, YIpAgieHue mep-
pumopuerl opeaHu3ayUY YaACmMHO20 Npasd,; aymcopcume QYHKYull opeanos 20Cyo0apCmeeHHoll
enacmu. Buisigneno, umo Koucmumyyus Poccuu ne npedycmampugaem (HO u He 3anpewjaen)
denecuposanue 20cy0apCmEenHO-61ACMHbIX NOTHOMOYULL He20CYOAPCMBEEHHbIM OPeAHUZAYUSIM.
Honycmumocms denecuposanuss OCHOBbIBAECMCSL HA PACUUPUMETHHOM MOIKOBAHUU 0OWUX T O-
noocenuti Konemumyyuu Poccuu, ocywjecmenennom 6 Hekomopwix nocmarosienusx Kowem u-
myyuonnozo cyoa P®. Bwieoodwl: cospemennasn udeonozus mubepmapuancmed, 000CHo8bI8d 10-
was HeahhexmusHocmyb 0Cyuecmanens 20Cy0apCcmeom ceoux NyOIUUHbIX YHKYUL, OKA3b18d-
em 3aMemHoe GIUSHUE HA COOePICanue AOMUHUCIPamusHou pedhopmol. OOHUM U3 HANPABTL e-
HULl peghopMbl A8IAEMC OMKA3 20CYOAPCMEa O GLINOTHEHUS. UZOBIMOUHBIX NOTHOMOYULL U 1 e-
pedaua ux mpemvemy CeKmopy — PA3UYHbIM He20CyOapCmeenHbiM opeanusayuim. Omcym-
cmeue eOunbIX npasui maxou nepedaqu 6 Poccuiickoti @edepayuu enevem 3noynompebnenust, a
maxoice OMKa3 20Cy0apcmea 8 4acmu KOHMpOoIst 3a 3PhexmusHOCmbI0 bINOIHEHUSL NYONUYHBIX

Gyuxyuil.

Introduction: the article considers introduction into the system of the state power organi-
zation of such an element as delegation of particular public authorities to the subjects of private
law. Purpose: to analyze the relations emerging when subjects of private law exercise functions
and powers characteristic of governmental bodies, to identify the forms of delegation and gaps
emerging in the system of public administration, to perform analysis of each form of delegating
authoritative powers. Methods: the research is based on analysis of statutory regulation, tec h-
nical and comparative law methods. Results: the identified forms of delegating state powers of
authority accepted in the Russian Federation are as follows: co-regulation, self-regulation and
quasi-regulation, establishment of an organization with a special status combining the features
of a state body and those of a non-profit organization but having the right to engage in business
activities; management of a territory by a private law organization; outsourcing of the functions
of governmental bodies. It has been revealed that the RF Constitution does not provide for (but
also does not prohibit) delegating powers of authority to non-governmental organizations.
Permissibility of such delegation is based on the broad interpretation of the RF Constitution
general provisions given in some rulings of the RF Constitutional Court. Conclusions: modern
ideology of libertarianism, which proves inefficiency of the government in performing its public
functions, has a considerable influence on the content of the administrative reform. One of the
reform lines is the government’s renunciation of excessive authorities and their delegation to
the third sector — different non-governmental organizations. Lack of unified rules of such dele-
gation in the Russian Federation entails abuses, as well as the government’s refusal to control
the efficiency of performing public functions.
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zation of such an element as delegation of particular public authorities to the subjects of private
law. Purpose: to analyze the relations emerging when subjects of private law exercise functions

and powers characteristic of governmental bodies, to identify the forms of delegation and gaps
emerging in the system of public administration, to perform analysis of each form of delegating
authoritative powers. Methods: the research is based on analysis of statutory regulation, tech-

nical and comparative law methods. Results: the identified forms of delegating state powers of
authority accepted in the Russian Federation are as follows: co-regulation, self-regulation and
quasi-regulation, establishment of an organization with a special status combining the features

of a state body and those of a non-profit organization but having the right to engage in business
activities; management of a territory by a private law organization; outsourcing of the functions

of governmental bodies. It has been revealed that the RF Constitution does not provide for (but
also does not prohibit) delegating powers of authority to non-governmental organizations.

Permissibility of such delegation is based on the broad interpretation of the RF Constitution

general provisions given in some rulings of the RF Constitutional Court. Conclusions: modern
ideology of libertarianism, which proves inefficiency of the government in performing its public
functions, has a considerable influence on the content of the administrative reform. One of the
reform lines is the government’s renunciation of excessive authorities and their delegation to
the third sector — different non-governmental organizations. Lack of unified rules of such dele-
gation in the Russian Federation entails abuses, as well as the governments refusal to control

the efficiency of performing public functions.

Beeoenue: cmamovs nocéswyena eHeOpeHuio 8 CUCmeMy OpeaHu3ayuu 20CyO0apCmeeHHol 61acmu ma-
K020 3NIeMeHma, Kaxk nepeoaia (0eiecuposanie) OmoeibHuIX nyOIUUHbIX NOIHO MOYUL CYObEKMam Yacm-
Ho2o npasa. Ienv: npoananuzuposams OmHOWEeHUs, BO3HUKAIOWUE NO NOBOOY OCYUeCmeIeHUs CYobeK-
mamu YacmHo2o npasa QyHKYuil U ROTHOMOUULL, XAPAKMEPHBIX OISl OP2AHO8 20CYOAPCMEEHHOU GLACTILL.
Buioenums popmul denecuposanus, npobenvl, 603H UKAIOWUE 8 Cucmeme 20Cy0apCmeenno20 YNpaeieHus,
nposecmu aHaIu3 COOEPHCAnHUsL Kaxcool uz Gopm nepedauu e1acmuvix noanomouutl. Memoowv: ocrogy
OaHHO2O UCCLEO08AHUSL COCMABUNU MEMOO AHANUZA HOPMAMUGHO-NPABOBO20 PESYIUPOSAHUS, (POPMAlb-
HO-I0pUOUYECKUTL U CPABHUMENbHO-NPABOGOT Memoovl. Pesynemamer: ycmanosnenvl ¢hopmor oenecupo-
8aHUsL 20CYOAPCMBEHHO-GNIACMHBIX NOMHOMOYUL, npuHamule ¢ Poccutickoli @edepayuu: copeynuposa-
HUe, Camope2yiuposanue U Keasupeyiuposanue, Co30aHue opeanuzayuu ¢ 0CoObLM CMamycom, coeme-
waioweil 6 cebe NPU3HAKU 20CYOAPCMBEHHO20 OP2AHA U HEKOMMEPUECKOU OpeaHu3ayu, HO umeiowel
nPaso 3aHUMAMbCsL NPEONPUHUMAMENLCKOL OEsIMEIbHOCIbIO, YIPAGLeHUe Mmeppumopueil opeaHu3ayuu
YACMHO20 NPAsA; AymMcopcure QYHKYuil opeanos 20cyoapcmeennoil enacmu. Bwisigneno, umo Kowcmu-
myyust Poccuu ne npedycmampusaem (Ho u He 3anpewjaenm) 0ene2uposanue 20Cy0apcmeeHHO-6LACHIHbIX
NOTHOMOUUL HE20CYOAPCMEEHHbIM OP2AHU3AYUAM. Jlonycmumocms 0ene2upoéanus OCHOBbIBACMC HA
PACUUPUMETLHOM MOAKO8AHUY 0Owux n onodxcenuti Koncmumyyuu Poccuu, ocywecmenennom 6 Hekomo-
puix nocmanosnenusx Konemumyyuonnoeo cyoa P@. Bvlgoodvl: cospemennas udeono2us mbepmapuan-
cmea, 06OCHOBIBAIOWASL HEIPPEKMUBHOCIb OCYWECMELEHUS 20CYOAPCMEOM CEOUX NYOIUUHBIX (YHK-
Yutl, OKA3bIEACM 3aMeMHOe GIUHUE HA COOepIcanie aoMuHucmpamurot pegopmot. OOHUM U3 HaNPags-
JIeHUTl peqhopmbl SGNAEMCL OMKA3 20 CYOAPCMEA On GbINOJIHEHUsT U30bIMOYHbIX NOTHOMOUULL U N epedaud
Ux mpemvemy ceKmopy — paziutHbIM He20CYOapCmeeHHbIM opeanusayuam. Omeymemeue eOurbIX nPpaeul
maxoti nepedauu 8 Poccutickoii @edepayuu eneuem 310ynompedienus, a makice omkas 20Cyoapemed 6
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quasi-regulation; governmental body; non-governmental organizations; libertarianism

Beenenue

B cootBercTBumM co crarpbern 1 Konctutymum,
Poccuiickass ®enepanus NpOBO3MIALICHA JIEMO-
KpaTu4ecKkuM (eiepaTUBHBIM M TPABOBBIM TOCY-
JApCTBOM C peciyOnukaHckoi (opmoil mpasie-
Hua. ComnacHo crtatbe 3 KoHCcTHTYynHMu, HOCHTe-
JIEM CYBEpEHUTETa M EIMHCTBEHHBIM HMCTOYHHUKOM
Biactu B Poccuu siBIs€TCS MHOTOHAIIMOHAJIbHBIN
Hapoj, KOTOPBIM MOXET OCYLIECTBIATh €€ Kak
HEMOCPECTBEHHO, TaK W Yepe3 OpraHbl rocymap-
CTBEHHOW BJIACTH M MECTHOIO CaMOYTpaBJICHHUS.
Takum obpazom, KoHctutynus onpenenuia cyo b-
eKT BJIACTH, a Takke (HOpMbI ee OCYIICCTBIICHHS,
YCTAaHOBUB MOHOIOJHUIO MYyOJIMYHBIX WHCTHUTYTOB
(opraHoB rocynapcTBa U OPraHoB MECTHOTO CaM O-
yrnpasieHus). M3 yka3aHHOrO MOChUIa MCXOIMIA 1
TpaAUIMOHHAA  JIOKTPUHA  KOHCTUTYIIHOHHOI'O
mpaBa. Kak ormewaer C. A. ABakbsiH, «eClU Xe
HaJ0 KaK-TO KOHKPETHO MPOSBUTH ceds rocyna p-
CTBY B OTHOIICHMAX BJIACTBOBAHHWA, AENAIOT 3TO
OpraHbl TOCYTapCTBEHHOW BIIACTH, BBICTYIas B
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KaueCTBE CaMOCTOSITEIIbHBIX CYyObEKTOB KOHCT H-
TYIIMOHHBIX TTpaBOOTHOMIEHUI» [12].

Crarps 11 Koncturynuu PO ouepruma kpyr
OpPraHOB TOCYIaPCTBEHHOW BIAaCcTH, 0003HAYMB JBa
ypoBHst ((enepanbHblii u cyObekra Poccuiickoit
@denepannn), MEPEeYUCINB HX B 3aBUCUMOCTH OT
OTHECCHHSI K TOW WJIM MHOW BETBHU BIIACTH (3aKOHO-
JaTenbHas, UCTIONHUTETbHAS, CyeOHast).

OpHako B HacTosiee BpeMs H3MEHSIOTCA
MHOTHE YCTOSIBIIMECS TPUHIMUIIBI OpraHu3aluu
OOIIIECTBEHHONW IKM3HHU: CO3JaHUE MEKIocyaap-
CTBEHHBIX OOBEIMHEHHU C HAATOCYJapCTBEHHBIMHU
MTOJTHOMOYHSIMM, ~ MHTEPHAIIMOHAIM3ALUS  TIpaBa,
JIMKTAT TPaHCHAIMOHAIBHBIX KOpIopamui, rmoda-
JU3aUs SKOHOMHMKH, MTHOBEHHOE pacIpocTpaHe-
Hue uHpopmaun. Bee 3T0 HE MOXKET HE 3aTPOHYTh
Y TOCYZIapCTBEHHBIE HHCTUTYTHI, KOTOPBIE MBITAIO T-
Csl TPUCIIOCA0NIMBATLCS K MEHSIOIICHCS JICHCTBU-
TeapHOCTH. Hama crpama 3a mociemnue 25 jeT
arpoOupoBana Ha cebe MPaKTUUECKH BCE BO3MOXK-
Hble BapUAHTHl Pa3BUTHS: OT IOJUTHKH Xaoca |

uacmu KOHMpOs 3a 9¢h YeKMuBHOCMbIO 8bINOIHEHUsL NYOTUYHBIX HYHKYUIL

KitroueBsle croBa: JenerupoBaHue; BIacTh; MOJTHOMOUHS; COPETYIHPOBaHUE, CAMOPET YJTUPOBAHUE;
KBa3MpPEryTUpOBaHKe; TOCYIaPCTBEHHBII OpraH, HEroCyAapCTBEHHbIC OpraHU3aliu; TH0epTapuaHCTBO

Introduction

According to Article 1 of the Constitution, the
Russian Federation is declared a democratic federa-
tive and constitutional state with the republican form
of government. According to Article 3 of the Consti-
tution, the holder of sovereignty and the only source
of power in Russia is its multinational public that can
exercise it either directly or via central and local au-
thorities. Thus, the Constitution defines the subject
of power as well as the forms of its exercise, having
established the monopoly of public institutions (state
and local government authorities). The traditional
doctrine of constitutional law proceeds from this
idea. As S. A. Avakyan mentions: “If it is necessary
for a state to manifest itself in terms of governing, it
is done by public authorities acting as independent
subjects of constitutional legal relations™ [12].
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Article 11 of the RF Constitution specifies
public authorities, distinguishing two levels (federal
level and level of the subject of the Russian Federa-
tion) and enumerating them depending on what
branch of power they belong to (legislative, execu-
tive, judiciary).

However, nowadays we can see changes in
many conventional principles of organizing social
life: establishment of international associations with
supranational authorities, internationalization of
law, leadership of transnational corporations, glob-
alization of economy, instantaneous dissemination
of information. All this cannot but affects state in-
stitutions which are trying to adapt to the changing
reality. Over the last 25 years, our country has test-
ed itself almost all possible variants of develop-
ment: from the policy of chaos and disintegration
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JE3UHTETPAIMHA BCEX YIPABICHYECKUX CHCTEM JI0
YCHJIEHUS IIEHTPUCTCKUX Hayan (C MOMEHTa Tpare-
o B becnaHe W HMCTOPUYECKOTO BBICTYIUICHUS
B. B. [lytuna 00 ykpemyieHUH BEPTHUKAJIN BIACTH).
Ho yxe uepe3 HempogomKHUTENbHOE BPEMs CTAJO
SICHO, YTO TMPOIECC IeHTpaNIu3alid WMEET CBOU
npenenbl. [lonmutudeckue pedopmbl, MPOIIEIIIe
MOl ATUJOW YCHUJICHWS JEMOKpPAaTHH ¥ TPUHIUIIA
JEKOHIIEHTPAIMH BIACTH, COBIAJIN C 3aTAHYBIIN M-
Csl IKOHOMHYECKUM KPHU3HMCOM, CAaHKIIHSIMH CO CTO-
pousl CIIA wu Espomeiickoro Coro3a. Bee sT0
000CTPMIIO aKTyaJIbHOCTh TOWCKa HaIlMOHAJIBHOMN
s dekTuBHON cucteMbl ynpaeieHus. OJHUM U3
penenTtoB MoBBIIIEHUST 3()()EKTUBHOCTH Tpesara-
ercsi BHEPEHNE B CUCTEMY OpraHM3alliu TOCyAap-
CTBEHHOM BJIACTH KOMMEPUYECKHUX IPHHIIHUIIOB.
IIponomxkeHneM Takod IOJUTUKU SIBJISETCS IEpe-
nmada (JIenernpoBaHUE) OTIACIBHBIX TOCYIAPCTBE H-
HO-BJIACTHBIX TIONTHOMOYHH CyObEeKTaM YacTHOTO
npaBa. Bce 3T0 BIMCHIBaeTCS B JIOTUKY JHOEpasb-
HOM MJIeM O MOCTPOCHHUU TaKOW OpraHu3aiiu 00-
IIecTBa, B KOTOPOI TocymapctBy OyneT OTBeneHa
MUHUMaJbHAas POJIb.

IMosmTHKO-IPaBOBOE 000CHOBAHME
JAeJIerHPOBAHHUS FOCYIAPCTBEHHBIX MOJTHOMOYHMIA

ba3oBoit naeomornueckoi JorMou, JeKaIiei B
OCHOBE JENETHPOBAHMS TOCYIaPCTBEHHBIX ITOJH O-
MOYHUH HEroCyJapCTBCHHBIM OpraHu3anusam, BbI-
cTymaeT Teopus aubeprapuancrBa. OHa uMeeT
nasHioo ucroputo. Eme B XVIII Bexe XKan-Kion
Mapu BuHcenT 'ypHe npoBo3nIacuil IpUHLMIL H e-

BMmernarenbcTtBa «Laissez — faire» (¢ hp. — «mo3-
BobTe—enate») [14, c.914]. Ho mpumenumo k
COBPEMEHHOMY  COCTOSIHHIO  JIMOCPTapUaHTCTBO

pa3BUIM TPEACTABUTEIN ABCTPUUCKOM  IIIKOJIBI:
Opuapux Asrycr ¢on Xariek (yaypear HoOeses-
CKOU TpeMuu 10 dKoHOMHKE 1974 roma), JlromBur
dhon Musec, Mroppeii Porbap.

®. A. Xaifek CHCTEeMaTH3UPOBAT KIIOUYCBHIC
HEIOCTaTKH TOCYIapCTBa:

1. [ToqunHeHne 3aKOHONATEILHOW BIJIACTH U C-
TTOJTHUTEIIHHOM.

2. IlpeBparieHre HapOAHBIX MPEICTABUTENCH B
areHTOB JTOOOMPYIOUIUX TPYIIIL.

3. [lepenoc TpUHSATHS BCEX BAKHBIX PEIICHUHN
JUIst o0IIecTBa B chepy TEKyIIEro yIpaBieHHUs.

4. 3aBHCUMOCTH BJIACTH OT CPEICTB MacCOBOM
napopmaruu  (Xalek HMEHYyeT HX «OObETUHU-
TEJIbHOM KJINYKOM MEIay).

OpnnoBpemenno @. A. Xailek aHaIU3UPYyET
(hyHKIIMH TOCYTapCTBa, MOKA3bIBAs, UYTO MHOTHE W3
HUX MODIIU Obl BBIMOJHSATHCS YaCTHBIM CEKTOPOM.
[Tpu sTOM fenaercst 3HaUMMBIH BBIBOJ: « B cB0OOI-
HOM OOII[ECTBE TOCYIapCTBO — OIHA U3 MHOTHUX Op-
raHu3aluii, HeOOXOAMMBIX JIMIIb YISl TOTO, YTOOBI
00eCITeUNTh BHEIIHUE PAMKH, B KOTOPBIX 3ap0iKIa-
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eTCS W CYIIECTBYET CTHUXHUHBIA MOpAmok» [23].
WNubiMu crioBaMu, mMoOnBepraercsi COMHEHHIO MOHO-
MOJTUSl TOCYAAapCTBa KaK OCHOBHOTO PEryisiTopa
00IIIECTBEHHBIX OTHOIIIEHUIA.

JI. Mu3zec 00OCHOBBIBaeT JMOEpaM3M Kak Te-
YEeHHE, KOTOPOE «BO3Pa)KaeT MPOTUB JaJIbHEHIIEro
pacumpenust cepbl MPaBUTEILCTBEHHOW JICSTENb-
HOCTH». Ero naes — 3To rMMH 4aCTHOW COOCTBEHHO-
CTH KaK OCHOBHOTO TPHHLMIA <1 OpPTraHU3alluu
KU3HM YelloBeKa B oOmiecTBe». Bce 310 A0mxHO
000CHOBBIBaTh MJICI0 O MHHMMAJM3ME TOCynapcTBa
[28]. Mrioppeii Potbapn BeiBoauT popmymy: «Mbl He
MIPaBUTENBCTBO, a MPABUTENBCTBO HE MbD» [30].

[TomoOHbIe BBHICKA3bIBAHUSI UMEIOT 3HAYUTEN b-
HOE YMCJIO CTOPOHHHUKOB, MPOIOKAIONINX OOIIYIO
JTUHAI0 00 OTMUpPaHWUHM TOCYIapcTBa Kak (OpMbI
opraHu3anuy oouecTBeHHOM xu3Hu. P. KopHroasn
(hopMynTupyeT TEOpPHIO «TPETHEro cexkropay (He3a-
BHCHMOTO CEKTOpa), KOTOPBIA MOXKET BBITIOTHSTH
¢$yHkuuu rocyaapcersa ropasno d¢pdexrusHee [20].
MHorue uzen Joxarcs, HalpuMmep, B 000CHOBaHHE
HEOOXOMUMOCTH CO3JIaHUS CTPOHHOW CHCTEMBI IO C-
yAapCTBEHHO-YaCTHOTO mapTHepcTBa [15]. DHTOHM
Jie Slcan BBIHOCUT BEPIUKT: «/Jlake camoe anbTpyu-
CTHYECKOE TOCYIapCTBO HE MOXKET IPECIIeIOBATh
WHBIC [ENIM, HEXKEId CBOM  COOCTBEHHBIC»
[22, p. 26]. MapTtun Ban KpeBenba Takke AenaeTr o
roCylapcTBe HEJIHIICTIPUSATHBIE BBIBOABI: «Bo3HM K-
HYB KaK HMHCTPYMEHT, IMO3BOJMBIIMN MOHapXam
cTaTh aOCOJIOTHBIMU BIACTHTEISIMH, TOCYIapCTBO
3aKWIO CBOEH *U3HbI. Kak HeKnii anokamunruye-
CKMH MOHCTpP, OHO HAaBMCJO HaJ OOIIECTBOMY.
B utore aBTOp MOAYEPKUBAET COMHUTENBHBIA X a-
pakTep IIEHHOCTH MO/l Ha3BaHHUEM «TOCYIapCTBOY, a
BBIXOJ] M3 CIIOKMBIIEHCSA CUTyallud BUAWUT B MOCTe-
TIEHHOM «OTCTYIUICHHH rocyaapctay [21].

HoBoil 3THKE yK€ HEIOCTAaTOYHO IPOBO3IVIA-
CHUTB, YTO HEOOXOIUMO ype3aTh IMOJHOMOYHS ToC -
JIapCTBa, JHMIIUTH €r0 OpraHbl U30BITOUHBIX (YH K-
uuid. CaMO TIOHATHE TOCYJapCTBa IMOJBEPraercs
peBusun. Kak morma mpoBo3riamraercs, 9YTo rocy-
JApCTBO HE SIBIISIETCA equHBIM 1ebiM. [IpoTuBorio-
JIO)KHOE, TI0O MHEHUIO TpeAcTaBUTeNel JHuoepalb-
HOM MOJEeIN OO0IIecTBa, MOXKET OBITH IIOJIE3HBIM B
MOJIUTHYECKON (unocoduu, HO Ha TNPAKTUKE HE
CYIIECTBYeT TaKOro IMOHSTHA, KaK TOCYIapCTBO
[17]. Ectp pa3nmuubbiec OpraHU3allid, KOTOPHIC B
TOW WM WHOW (popMe ydacTBYIOT B yIpaBieHYe-
CKOM JeSITEeNbHOCTH. B IIMPOKOM CMBICIE 3TOrO
CJIOBa WX OTHOCST K KOMITOHEHTaM TOCylapcTBe H-
HOTO amnmapara.

Ha ocHOBe mpencraBlIeHHOM WIEOJIOTHH OA-
HAM W3 BBIXOJOB HAPHCOBAaHHOM AaIrlOKaJIMIITHY e-
CKOMl CHUTyalluM BBICTYNAaeT Iepenaya rocyaa p-
CTBOM CBOMX OTAENBHBIX MOJHOMOYMI HErocyna p-
CTBEHHBIM OpTraHu3anusM ((hopMupyromeMycs: Tpe-
TBEMY CEKTOpY).

Delegation of State Authoritative Powers in the Public Regulation System

of all management systems to strengthening centrist
principles (since the tragedy in Beslan and Putin’s
historical speech about reinforcing the vertical
power structure). However, after a short period of
time it has become quite clear that the process of
centralization has its limits. Political reforms under-
taken under the aegis of strengthening democracy
and power deconcentration principle coincided with
the long-lasting economic crisis and sanctions from
the USA and the European Union. All this made the
problem of finding an effective national administra-
tion system acute. One of the recipes offered to in-
crease the efficiency is to introduce commercial
principles into the system of organizing govern-
mental power. The extension of this policy is dele-
gation of particular state authoritative powers to
private law subjects. All this is within the logic of
the liberal idea to build such a type of societal or-
ganization in which the government will have the
minimal role.

Political and Legal Reasoning
for Delegating State Powers

A basic ideological dogma underlying the del-
egation of governmental authoritative powers to
non-governmental organizations is the theory of
libertarianism. It has quite a long history. As early
as in the 18™ century Jacques Claude Marie Vincent
de Gournay declared the “Laissez — faire” principle
(from French “let us do”) [14, p. 914]. As applied
to modern times, libertarianism was developed by
the Austrian school representatives: Friedrich Au-
gust von Hayek (Nobel laureate in Economics,
1974), Ludwig von Mises, Murray Rothbard.

F. A. Hayek systemized the key drawbacks of a
state:

1. Subordination of the legislative power to the
executive power.

2. Transformation of people’s representatives
into agents of lobbying groups.

3. Transfer of making decisions important for
the society to the sphere of current government.

4. Dependence of the government on the mass
media (Hayek gives them a unifying name “media”).

At the same time, F. A. Hayek analyzes the
functions of a state, demonstrating that many of
them could be performed by the private sector. He
draws an important conclusion: “In a free society
government is one of many organizations necessary
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only to provide exterior borders in which spontane-
ous order originates and exists” [23]. In other
words, he calls into question the monopoly of a
state as the main regulator of public relations.

L. Mises substantiates liberalism as a trend
which “opposes further expansion of governmental
activity”. His idea is to support private property as
the main principle of “organizing human life in so-
ciety”. All this must substantiate governmental
minimalism [28]. Murray Rothbard derives a for-
mula: “We are not the government, and the gov-
ernment is not us” [30].

Such statements have a significant number of
supporters who continue the general idea about
withering away of the state as a form of organizing
public life. R. Cornwell develops the theory of the
“third sector” (an independent sector) which can
perform the governmental functions more efficient-
ly [20]. Many ideas, for example, are used to justify
the necessity of building the edifice of public-
private partnership [15]. Anthony de Jasay delivers
a verdict: “Even the most altruistic state cannot pur-
suit any aims other than their own” [21, p. 26]. Mar-
tin van Creveld also draws conclusions impartial for
the state: “Having emerged as a tool to allow the
monarchs to become absolute sovereigns, the state
began to live its own life. As an apocalyptical mon-
ster it hung over the society”. As a result, the author
underlines an ambiguous value of the thing called
“state”, and he sees the way out of this situation in a
gradual “deviation from the state” [21].

It is not enough for the new ethics just to de-
clare that it is necessary to reduce the authority of
the government, to deprive its bodies of their exces-
sive functions. The concept of state itself is being
revised. It is declared as a dogma that the state is
not a single whole. In opinion of the liberal society
model representatives, the contrary idea can be use-
ful in political philosophy, but in practice there is
no such a concept as state [17]. There are different
organizations which in some way participate in ad-
ministrative activity. In a general sense, they are
referred to the components of the governmental
machinery.

Based on this ideology, one of the ways out of
the described apocalyptic situation is delegation by
the government of its particular authorities to non-
governmental organizations (third sector, which is
being developed).



O. B. Pomanosckas

KoHCTUTYUIMOHHBIE OCHOBBI JIeJIerHPOBAHUS
roCy1apCTBEHHO -BJIACTHBIX MOJTHOMOYHUIA
B Poccuiickoii @enepanuu

Koucrurynusa PO He ucnonb3yer TEPMUH «/I e-
JIETUpPOBAaHME», B TOM YHCIE MPUMEHUTEIHHO
K OTPEAETICHUIO MOPSAKa OCYIIECTBICHHS TOCYaap-
CTBeHHOU Biactu. B To xe Bpemsi KoHcrurynus
JIOMTyCKAeT TiepepachpeneseHne TrocyaapCTBEHHO -
BJIACTHBIX MTOJTHOMOYHHN, UCTIONB3YS IIPH 3TOM HHBIE
(hopMyIupOBKH: TOTOBOpP (CT. 66 MpemycMaTpuBacT
repepacrpeseneHne MOJTHOMOYHI MEXIy aBTo-
HOMHBIM OKPYTOM M KpaeM (005acThi0)); W3MEHe-
HUE cTaTyca HOCUTeNs BiacTu (4.5 cT. 66 mpemy-
CMaTpUBaeT BO3MOKHOCTh W3MEHEHHs CTaTyca
cyobekra Poccuiickoii  ®enepanuu); Tmepenava
(cratpst 78 3akpemuisieT mepemady BIACTHBIX ITOJI-
HOMOYMM B paMKaxX HCIOJHUTEIBHOM BETBU Bila-
ctH); HanxeneHnue (cr. 132 ycraHaBimMBaeT Hajene-
HH€ OPraHOB MECTHOTO CaMOYIPABJIEHUS TOCYAA P-
CTBEHHBIMH TTOJIHOMOYHSIMH ).

Ucnonp3yst monobdHoe ymonyanue, KoHcTHT y-
LHUOHHBIA cyn PD HEonmHOKpaTHO HaBayl pacluup U-
TEIbHOE TOJKOBAaHME yKa3aHHBIX CTaTeH, orpene-
JIUB BO3MOXKHOCTH HE TOJIBKO ITepepacipezeseHIs
BIIACTHBIX TIOTHOMOYHN MEXKIYy HOCHTEISIMH IyO-
JUYHOM BIIACTH, HO W BKJIIOYEHHUS B ITOT KPYT
CyObEKTOB HETOCYIapCTBEHHBIX OpPTraHU3allMid: H O-
TapuanbHbIX Manar (moctaHoBieHne oT 19 mas
1998 . Ne 19-I1"), camoperynupyembix OpraHu3a-
UK apOUTPaKHBIX YIPABISIOMUX (TOCTAHOBICHUE
ot 9 nexabps 2005 r. Ne 12-I1%). OnHaxo B ykazaH-
HBIX TOCTAHOBJICHUSX (HOpMYIHpyeTcs JHIb 00-
M BBIBOZ O JOMYCTUMOCTH JI€IETHPOBaHUS TOC-
YIQPCTBEHHO-BIIACTHBIX MOJHOMOYMH. B TO K€
BpeMsi KoHcTuTylnnoHHbIM cyn Poccnn ykioHumncst
OT (hOPMYIMPOBaHUSI KOHCTHTYIIUOHHBIX TapameT-
POB Tiepeayu BIIACTH.

Crnemyer OTMETWUTBH, YTO OOHMM W3 JIO3YHTOB
aJMUHHACTPATUBHONW pedopMBbl, MPOBO3IIAICHHOM
ykazoM IIpesunenta PO or 23 uromst 2003 1. Ne 824
«O Mepax TO TPOBENEHUIO aAMUHUCTPATUBHOU
pedopmbr B 2003-2004 romax»’, sBIseTCS mpe-
KpamieHue M30bITOYHOTO TOCYIapCTBEHHOTO Pery-
nupoBaHus. HecMOTpsi Ha BpeMEHHBIE paMKH TPeN-
CTaBJICHHOTO YKa3a, ero akTyaJbHOCTh HE yTpad -
BaeTCs W B COBpPEMEHHOE aecatuierne. DopMbl
MPEKpaIeHnsT HM30BITOYHOTO0  TOCYIAPCTBEHHOTO
perymupoBaHusi BecbMa pa3zHoobpaszabl. C yderom
TOTO, YTO aJIMHUHHCTpaTHBHAs pedopMa yxKe Mpo-
JIOJDKAeT JIEHCTBOBATH JOCTATOYHO JOJTO, MOXKHO
YBUJETH, KaK TOCY/IapCTBO IMPEYCIIENO B MPOLECCe
«apuBaTu3aluu Biractu». [lpu Bceil HeonHO3HAU-

' Cobpanue 3akoHomarenscTBa Poccuiickoit  ®Denepaunu.
1998. Ne 22, cr. 2491.

2 Tam xe. 2006. Ne 3, ct. 335.

3 Tam xe. 2003. Ne 30, ct. 3046.
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HOCTHU OTHOIIEHUS K CIIOBY IIPHBATH3ALMS» CO CTO-
POHBI POCCHHCKMX Tpa)<AaH WMEHHO ATOT TEPMHUH
HEPEIKO MCIOJIb3YEeTCsl NPU XapaKTep UCTUKE Jielie-
TUPOBaHMUs B 3allaJIHOEBPOIECHCKON OPUINYECKOI
Hayke [3, c. 65]. JIobaBuMm, 4TO Ha HEraTUBHBINA ac-
MEeKT B TEPMHUHE «IPUBATU3AIMS BIACTH» YKa3bIBa-
ercd U B 3apyOeXKHBIX HCCIenoBanusx [26; 27].

Copery/jiupoBaHue, caMoperyJiupoBaHue,
KBa3MperyJinpoBaHue

JlenernpoBaHue BIIACTHBIX MOJIHOMOYMN HHO-
IJla pacCMaTPHUBAIOT KaK MapHYI0 KaTerOPHIO Jep e-
rynmupoBanus. OfHAKoO B TIOCIETHEM Ciydae Ipo-
HCXOAWUT OTKa3 OT TOCYAaPCTBEHHOTO PErYIUpPOB a-
HUS, KOTJIa TOSIBUBLIYIOCS «HHINY» B YIIPaBICHUU
MOTYT 3aHATH YacTHBIE opranu3anuu. Hekoei mpo-
MEKYTOYHOM (POPMON BBICTYIAET COPEryIUPOBa-
HUE€ U CaMOpPEryJlupOBaHNe, KorJa JeernpoBaHue
MOXKET MPOSIBIISATHCS B PA3IMUHBIX (opmax.

Kiaccmueckum  o0Opa3om coperyJimpoBaHue
MPOSIBJISIETC B TPHHITUM HOPMATHBHBIX AaKTOB
TOCYIapCTBEHHBIM OPTaHOM COBMECTHO C HErocy-
JIApCTBEHHOW opraHu3auuen. Tak, B COOTBETCTBUHU
¢ OcHoBamu 3akoHomarenbcTBa Poccuiickoii dex e-
pamuu o HoTapuare', coyuacTHHKOM MunmCTEp-
CTBa IOCTUIMU P® B MpUHATHU 3HAYUMBIX HOpMa-
THBHBIX aKTOB BhICTymaer deznepanbHas HOTApH-
ajpHas Tmanara (HEKOMMepYecKas OpraHu3aIus,
OCHOBaHHasi Ha OOS3aTENbHOM WIEHCTBE YacTHO-
MPaKTUKYIOMMX HoTapuycoB). Muntoct Poccun
COBMECTHO (MMEHHO Takasi (hOpMYIMPOBKA MCIION b-
3yercsi B 3akoHe) ¢ DemepanbHOM HOTapPUAIBHON
nanaroi yrBepxkaaer Ilopsok coaum kBanmmduxa-
LIMOHHOTO ’K3aMeHa y JIUII, YKEeJalolUX CTaTh HO-
tapuycamu, Ilonokenue 06 amesUIAIMOHHON KO-
MHUCCHHE® M IPyTHe TOKYMEHTHL.

CoperynupoBaHue MOXKET TakKXKe paccMmarp -
BaThCcsi Kak ()opMa y4acTHsi HErocyJapCTBEHHBIX
OpraHu3alMii B TeKylled YIpaBIeHUYECKOW Jesi-
TENbHOCTH perynupyromero oprana. I[Ipumepom
MOXKET CIY)KHTh CO3/IaHUE U JICATEILHOCTH 0CO00T0
OpraHa yIMpaBJIeHUs, B KOTOPOM MPHCYTCTBYET
MPECTaBUTENBCTBO KaK TOCYHapcTBa, TaK M OC-
HOBHBIX YYaCTHHUKOB PETYIUPYEMOH AeATENbHOCTH.
Tak, B coorBercTBHH cO cT. 33 DemepaiabHOrO 3a-
koHa or 26 mapra 2003 1. Ne 35-D3 «O0 amexTpo-
sHepreTuke»’, co3naH HabmomarenbHbIi  COBET
(opran ynpasnenusi) CoBera pbIHKa (HEKOMMeEpY e-
CKOM OpraHu3anuu, OOBEIWHSIONICH Ha OCHOBE

4 Benomoctn Chesnia HapomHbIX genyrato Poccwuiickoii De-
nepaunn u Bepxonoro Cosera Poccuiickoit deneparmu.
1993. Ne 10, cr. 357.

5 BiojieTeHb HOPMaTHBHBIX aKTOB (heiepasibHBIX OPraHoB
HCIIONHUTENBHOM BacTu. 2015. Ne 41.

© Tam »xe. 2000. Ne 28.

7 Cobpanne 3akoHomarenscTBa Poccuiickoit  Dexepaumn.
2003. Ne 13, cr. 1177.

O. V. Romanovskaya

Constitutional Principles of Delegating State
Authoritative Powers in the Russian Federation

The RF Constitution does not use the term
“delegation”, including when defining the proce-
dure for the exercise of state power. At the same
time, the Constitution allows for redistribution of
state powers of authority, using different wordings:
contract (Article 66 provides for reauthorization
between an autonomous okrug and territory (re-
gion)); change in the status of the power holder
(part 5 of Article 66 provides for the opportunity to
change the status of a Russian Federation subject);
delegation (Article 78 consolidates the delegation
of authoritative powers under the executive branch
of power); vesting (Article 132 provides for vesting
state powers to local government bodies).

Using such reticence, the Constitutional Court
of the Russian Federation has made numerous
broad interpretations of these articles, having iden-
tified not only the possibility of distributing powers
of authority between public power holders but also
involvement of non-governmental organization in
this range of parties: notary offices (Ruling of May
19, 1998 No. 19-P"), self-regulatory organizations
of arbitration managers (Ruling of December 9,
2005 No. 12-P?). However, these rulings contain
only the general conclusion on the permissibility of
delegating state authoritative powers. At the same
time, the Constitutional Court of the Russian Fed-
eration avoided the formulation of constitutional
characteristics of delegating power.

It should be noted that one of the claims of the
administrative reform declared by the Decree of the
President of Russia of July 23, 2003 No. 8§24 “On
Measures of Conducting the Administrative Reform
in 2003-2004* was termination of the excessive
governmental regulation. Despite the temporary
terms of the given Decree, its relevance is pre-
served in the current decade. The forms of terminat-
ing the excessive governmental regulation are ra-
ther diversified. Considering that the administrative
reform has already been functioning for quite a
long time, the government can be seen to have suc-
ceeded in the process of “power privatization”.
Russians have an ambiguous attitude to the word
“privatization”, but it is exactly this term that is

! Collection of Legislative Acts of the Russian Federation.
1998. No. 22. Art. 2491.

2 Ibid. 2006. No. 3. Art. 335.

3 Ibid. 2003. No. 30. Art. 3046.
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often used when characterizing the practice of dele-
gation in West European legal science [3, p. 65].
Let us add that the negative aspect of the term
“power privatization” is revealed in foreign re-
search works, too [26].

Co-Regulation, Self-Regulation,
Quasi-Regulation

Delegating powers of authority is sometimes
considered to be a paired category of deregulation.
However, in the latter case there is a refusal from
the governmental regulation when the emerging
“niche” can be occupied by a private organization.
Some intermediate forms are co-regulation and
self-regulation, when delegation can be manifested
in various forms.

In a classical way co-regulation appears in
adoption of legal regulations by the governmental
body together with a non-governmental organiza-
tion. For example, according to the fundamental
principles of legislation of the Russian Federation
on the notarial system* the joined party in adopting
important legal regulations is the Federal Notarial
Chamber (non-profit organization based on obliga-
tory membership of privately practicing notary of-
ficers). The Ministry of Justice of the Russian Fed-
eration jointly (it is exactly this wording which is
used in the law) with the Federal Notarial Chamber
ratifies the Procedures of taking a qualification ex-
am by individuals willing to become notary offic-
ers’, Regulation on the Review Board® and other
documents.

Co-regulation can be considered a form of par-
ticipation of non-governmental organizations in the
current administration activity of a regulatory body.
Let us take as an example the creation and activity
of a special regulatory body which has representa-
tion of both the government and the main partici-
pants of the regulated activity. According to Article
33 of the Federal Law of March 26, 2003 No. 35—
FZ “On Electric Power Engineering”’, the Review
Board (regulatory body) of the Market Council
(non-profit organization which unites (on the basis

4 Bulletin of the Congress of People’s Deputies of the Russian
Federation and the Supreme Soviet of the Russian Federation.
1993. No. 10. Art. 357.

5 Bulletin of Normative Acts of Federal Executive Bodies.
2015. No. 41.

¢ Ibid. 2000. No. 28.

7 Collection of Legislative Acts of the Russian Federation.
2003. No. 13. Art. 1177.
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YWIEHCTBA CYOBEKTOB AJIEKTPOIHEPTETUKA M KPYII-
HBIX TOTPEOUTENICH DIICKTPUYECKOM DHEPTUH).
B cocraB HabGmromaTensHOTO CoBETa BXOIAT TIPE -
CTaBUTENN KaK OPTaHOB I'OCYJapCTBEHHOW BIIACTH,
TaK ¥ KOMMEpPYECKHX OpPTaHU3aINH.

CoperynupoBaHue — MEPCHEeKTHBHOE HarpaB-
JICHWE B TOCYJapCTBEHHO-BIACTHOW NESTETHHOCTH,
HO OHO JIOJDKHO OTBEYaTh OIpEeJIeIEHHBIM TPeOoBa-
HUSAM, KOTOpble HanOoiee 4eTKO BBIPaOOTaHBI 3a
pyoexoM. [lpuBeneM nx B BUJE TE3MCOB, KOTOPbIE
MOTYT OBITh BOCTIPUHSTHI M POCCHIICKOM MPAKTUKOM
ynpasieHus. Bo-mepBbIX, H0MKEH IPHUCYTCTBOBATH
WHCTUTYIIMOHAJIBHBIN aCNeKT — HaJuuue CyObekTa
COPETYIHPOBAHUS, K KOTOPOMY TPEIbSIBIAIOTCS
0co0bIe TpeOOBaHMS: HAIMYNE TO3UTUBHBIX HaMe-
pennii (B EBpomie stor npuHimn dopmynaupyercs
METKO: «JIMca He JIOJDKHA OTBEYaTh 32 KypATHUK»
[18]); HameneHHOCTh Ha B3aUMOACHCTBHE U CO-
TPYIHUYECTBO; JIOBEpUE TOCYAAPCTBA K COPETYI si-
Topy. BO-BTOpBIX, JTOMDKEH coOMOnaTbesi KpUTep u-
aJBHBIN aCMEKT — 3aKOH JOJKEH OMpPEAeNsiTh Kpu-
Tepun coperynupoBanus [24]. B-tperbux, nomkHa
obecrednBaTbcs MPO3pPavyHOCTh CHCTEMBI C COXpa-
HEHHUEM JJ0ITOCPOYHOr0 OOIIECTBEHHOTO KOHTPOIIS
3a coperynupoBanuem [16]. B-ueTBepThIX, TOKHBI
3aKpEIUIAThCA HAASKHbBIE WHIUKATOPHI 3aKOHHOCTH
1 3¢ dEeKTUBHOCTH coperynmupoBanus. [ocynapcTBo
JIOJDKHO 0003HAYUTh, YTO KIMEHHO OHO KJIET OT CO-
perynupoBanus [29].

[lonaTre camoperyanpoBaHue COICPKUTCA B
cT. 2 denepanbHoro 3akoHa ot 1 mexabps 2007 r.
No 315-@3 «O camoperyanpyeMbIX OpraHu3ally-
sx»'. Tlog HUM TIOHHMAaeTcsi «CaMOCTOSTENbHAs
VHUIUATUBHAS JEATEIbHOCTh, KOTOpas OCYIIECTB-
nsercst CyObeKTaMH TpeNnpPUHUMATETIBCKON N
po(hecCHOHATEHON IESTENFHOCTH M COIEPKaHUEM
KOTOPO# SIBIISIFOTCSL pa3paboTKa W YCTaHOBIICHHE
CTaH/JApPTOB M MPaBUJI yKa3aHHOM AEATENbHOCTH, a
TaKkKe KOHTPOIb 3a COOMIofeHneM TpeOoBaHMUit
YKa3aHHBIX CTaHIAPTOB W MpaBui». PacmopsikeHn-
em IlpaButrensctBa P® or 30 mekabps 2015T.
No 2776-p yrBepxaena KoHmenuus CcoBepiieH-
CTBOBAaHHS MEXaHU3MOB CaMOpPETYJIHpPOBaHUS, B
KOTOpPOW TIOATBEpKIEHA MO3MIMS TOCyJapcTBa B
YacTH Pa3BUTHS JAHHOTO HHCTUTYTA.

CamoperynupoBaHUe MOXET CTaTh Pe3yIbT a-
TOM WHHIMATHBHOW JESTEIbHOCTH TpeIIpUHIMA-
Tenel, 3aMHTEPECOBAHHBIX B CAMOOPTaHM3ALNU H
OTCTaMBaHUHM 0O0IIMX HHTEepecoB. OmHAKO camope-
I'YIHMpPOBaHUE MOXKET BBICTYNATh U Kak (opma II e-
penadr TOCYIapCTBEHHO -BIIACTHBIX IMOTHOMOYHH,
KOT/Ia TOCYJJapCTBO OTKA3bIBAETCSl OT (PYHKIIMH P €-
rynsatopa. OCHOBHBIE yIpaBlieHUYeCKHE (DyHKIHH
(Bblavya paspelieHui, MPUHSITHE HOPMATHBHBIX

! Cobpanue 3akoHomarensctBa Poccuiickoit  Deneparmu.
2007. Ne 49, ct. 6076.
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aKTOB B OIpECICHHON cdepe neaTenbHOCTH, 0Cy-
IIECTBIIEHUE KOHTPOJISA) NEIETHPYIOTCA CaMOpery-
JINPYEMOM OpraHMu3aluu, YJICHCTBO B KOTOPOM CTa-
HOBHUTCSl 00si3aTenbHBIM. CaMoperyimpoBaHue B
9TOM ciydae Imepecraer ObITh WHUIIMATHBHOW Jies-
TENbHOCTBIO, CO3JJaHUE YIPABIEHUYECKOW CTPYKTY-
pPBI CTAaHOBHUTCSI O0SI3aHHOCTHIO. 3aKOHOIATENHCTBO
MPEANUCHIBACT KPUTEPHHM YJICHCTBA, CTPYKTYpPY
OpraHu3aluy, TMpaBa W OOS3aHHOCTH OPraHOB
yIpaBieHHsl, 00s3aTeNbHOCTh MX TPEIIUCAHUN U
np. Kak ykaseBaer M. A. Eroposa, «mpaBo Ha ca-
MoperyaupoBanue de facto mpeppamaercs B 00si-
3aHHOCTB €ro OCYIIECTBIEHU» [0, ¢. 27]. B poccwuii-
CKOM IOPUCIIPY/IEHLIMA HET COMHEHHUH, YTO MpH I O-
JOOHOM TOIXOZIE CaMOpEryanpyemas OpraHu3alun
HaJIeNsIeTCsl MpU3HAKaMHU MyOJMYHOrO OpraHa, Io-
JYYHBIIETO BIACTHBIC TIOJTHOMOYHSI, BCTPAUBAEMOTO
(XOTh M KOCBEHHBIM NyTEM) B CHUCTEMY TOCYJap-
CTBEHHOTO YIPABICHHS. DTO MOATBEPKICHO TaKKe
YIIOMSIHYTBIM BBIIIIE TTOCTaHOBJIeHHEeM KoHcTHTYIH-
onHoro cyga P® or 9 nexabps 2005 . Ne 12-1L

HMeHHO 110 TaKOMYy ITyTH HIJIO CO3/IaHUE CaMo-
peryMpyeMbIX opraHu3ainuii B cdepe rpagocTpou-
TenbHON gearenbHOCTH (. 6.1 I'pagocTponTens-
Horo komekca P®?), ouenounoii (DemepanbHblii
3aKkoH oT 29 nrons 1998 1. Ne 135-D3 «O6 ouenou-
HOil nesrensHOCTH B Poccmiickoit Mdenepanum»’),
aymuTopckor nestenbHocTH ( DemepaibHbIA 3aKOH
ot 30 mexabpst 2008 r. Ne 307-®3 «OO6 aymuto p-
CKOi1 JIeATeTbHOCTHY ) M HEKOTOPBIX JPYTHX.

B oTHOUIEHNHM UHCTUTYTa CaMOPEryJIUPOBAHMSI
B OTEUECTBEHHOW HAayKe CIOKHIIOCH JAJIeKO He O -
HO3HA4YHOEC MHEHHE. [IpOTHUBHHMKHM CYHMTAIOT, YTO
TOCYJIapCTBEHHBIH OpraH (P BCEX HENOCTaTKax
OFOPOKPATHYECKOM CHUCTEMbI) OOJICe HE3aBHUCUM B
pELIeHNN MyOIUYHBIX 337124, OObEKTHBEH B TIPUH si-
Tin oOs3aTenbHBIX pemennid [11, c. 34]. Orcyt-
CTBYeT TeopeTHdeckas pa3padoTka cTaTryca camo-
peryiaupyeMbIX OpraHH3allfii, COYeTalonuX B cede
myOnuyHbBIe W 4YacTHONpaBoBele Hawana [7]. Ilo-
JOOHBIC CTPYKTYpPBI MOTYT CTaTh aHTa)KHPOBAHHbI-
MH, 3aBUCUMBIMH OT KOMMEPYECKUX UHTEPECOB [2].

[NousiTHe KBa3UpEryIMpOBaHHs paccMaTpHBaeT-
cs /1. A. IleTpoBbIM, KOTOPBIH MPEACTABIISET €ro Kak
«TOCYJaPCTBEHHOE PETYIMPOBAHUE OOIIECTBEHHBIX
OTHOIICHWH HE Yepe3 OpraHbl BIACTH, a IOCPEN-
CTBOM JICJICTUPOBAHMSI YACTHBIM JIMIIAM MTYOJIMYHBIX
MOJTHOMOYHMH, TTO3BOJISTIONIMX OCYIIECTBISTh PEry-
JIUPYIOIIEe BO3/ICHCTBHE C OHOBPEMEHHBIM TPEO-
CTaBJICHHEM OOIIbILIeH CTEIEHN CaMOCTOATEIbHOCTH,
HO TIpHU YCJOBHH COXPaHEHHUS TOCYIapCTBEHHOTO
KOHTpOII 3a ux neicteusmuy [ 10, ¢. 102]. ITo xomy
WCCIIEZIOBAHUS HE COBCEM IOHSATHO TAaKOE BbIJENE-

2 Tam xe. 2005. Ne 1, u. 1, cr. 16.
3 Tam xe. 1998. Ne 31, cr. 3813.
4 Tam xe. 2009. Ne 1, cr. 15.

of membership) subjects of power engineering and
large consumers of electricity) was established. The
Review Board includes both representatives of
governmental bodies and non-profit organizations.

Co-regulation is a perspective trend in gov-
ernmental power activity but it has to meet particu-
lar requirements which have been worked out clear-
ly abroad. Let us demonstrate them as theses which
can be conceived by Russian administration prac-
tice. Firstly, there should be an institutional aspect
— the presence of a co-regulation subject which has
to meet particular requirements: the presence of
positive intentions (in Europe this principle is for-
mulated in the following way: “A fox should not be
responsible for a henhouse” [18]); orientation to-
wards interaction and cooperation; government’s
confidence in the co-regulator. Secondly, a criterial
aspect should be followed — the law should define
the co-regulation criteria [24]. Thirdly, it is neces-
sary to provide transparency of the system, with
long-term public control over co-regulation [16].
Fourthly, sound indices of legitimacy and co-
regulation efficiency should be established. The
state should specify what it expects from co-
regulation [29].

The concept of self-regulation is given in Ar-
ticle 2 of the Federal Law of December 1, 2007
No. 315-FZ “On Self-Regulatory Organizations”'.
They are defined as “independent and initiative ac-
tivity which is carried out by the subjects of entre-
preneurial or professional activity and the essence
of which is development and establishment of the
standards and rules of the given activity, as well as
control over compliance with the requirements of
the given standards and rules”. The RF Government
Decree of December 30, 2015 No. 2776-p ratified
the Concept of enhancing self-regulation mecha-
nisms, which confirms the governmental attitude to
the development of this institution.

Self-regulation can be a result of initiative ac-
tivity of entrepreneurs interested in self-orga-
nization and upholding common interests. Howev-
er, self-regulation can also appear as a form of del-
egating state authoritative powers when the state
rejects its function of a regulator. The main admin-
istrative functions (issuance of permissions, adop-
tion of legal regulations in a particular sphere of

! Collection of Legislative Acts of the Russian Federation.
2007. No. 49. Art. 6076.
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activity, monitoring) are delegated to a self-
regulatory organization, membership in which be-
comes obligatory. Self-regulation in this case ceas-
es being initiative activity, establishment of an ad-
ministrative structure turns into an obligation. The
legislation enacts membership criteria, structure of
the organization, rights and responsibilities of the
regulatory bodies, obligatoriness of their orders,
etc. According to M. A. Egorova, “the right to self-
regulation de facto turns into the obligation of its
implementation” [6, p.27]. In Russian jurispru-
dence, there are no doubts that under such an ap-
proach a self-regulatory organization is given the
features of a public body having powers of authori-
ty, built (although indirectly) into the system of
public administration. This is also confirmed by the
abovementioned Ruling of the RF Constitutional
Court of December 9, 2005 No. 12-P.

It is exactly in this way that self-regulatory or-
ganizations were created in the sphere of urban de-
velopment (Chapter 6.1 of the Town-Planning Code
of Russia?), valuation activities (Federal Law of
July 29, 1998 No. 135-FZ “On Valuation Activities
in the Russian Federation™?), auditing activity (Fed-
eral Law of December 30, 2008 No. 307-FZ “On
Audit Activity”*) and some others.

Russian science has ambiguous opinions on
the institution of self-regulation. Its opponents think
that a governmental body (even having all the
drawbacks of the bureaucratic system) is more in-
dependent in solving public tasks, more objective in
making obligatory decisions [11, p. 34]. There is no
theoretical development of the status of self-
regulatory organizations combining public and pri-
vate law principles [7]. Similar structures can be-
come engaged by or dependent on commercial in-
terests [2].

D. A. Petrov considers the term “quasi-
regulation” as “governmental regulation of public
relations not by means of government agencies but
by delegating public authorities to private individu-
als, which gives the opportunity to exercise regula-
tory control with simultaneously a bigger degree of
independence, but on condition of maintaining gov-
ernmental control over their activity” [10, p. 102].
In the course of research, this consideration is not

2 Ibid. 2005. No. 1. Pt. 1. Art. 16.
3 Ibid. 1998. No. 31. Art. 3813.
4 1bid. 2009. No. 1. Art. 15.
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O. V. Romanovskaya

HHE€, 0COOEHHO TIPH CPAaBHEHUH C MPHU3HAKAMH CO-
perynmupoBaHusi U camoperynupoanus. OOparie-
HHEC K 3apy6€)KHBIM HCTOYHHKaAM IIOKa3bIBACT CIIC-
nr(prKy IMEHHO JaHHOTO TepMHUHA. Tak, Marepu a-
Jibl ABCTpasIMCKON KOMHCCHH 110 pedhopMme IpaBa
MPEJCTARIISIIOT KOHKPETHBIA MPUMEpP: 100POBOJIb-
HBIII MEMOpPaHyM HHTEPHET-IIPOBaiIepoB O HUiIb-
tpanuu URL-anpecoB, copepkaimx JaHHbIE O XKe-
CTOKOM oOOpamieHuu ¢ aeTbMu. JloOpOBOIBHOCTH
OJIHOBPEMEHHO o0ecrieunBaercsi TpeOOBaHUSIMU
3aKOHA W KOHTPOJIMPYIOIIMMH JIEHCTBUSMHU TOCY-
JapCTBEHHBIX opraHoB [19].

Co3nanue opranusanuii
€O CMENIAHHBIM CTATYCOM

OnmHolt W3 ¢GopM JenerupoBaHusi ToCynap-
CTBEHHO-BJIACTHBIX TOJIHOMOYHMK BBICTYHAeT CO37a-
HUE OPTaHM3ALUHN C 0COOBIM CTaTyCOM, COBM EIIAl0-
mel B cebe MpHU3HAKKM TOCY/IapCTBEHHOTO OpraHa u
HEKOMMEPYECKOM OpraHu3alvu, HO M MEIoIIe mpa-
BO 3aHMMATbCs TPEANIPUHUMATENBCKON IS TeIhHO-
cThro. [lokazarenbHbld IpUMEpP — rOCYAAPCTBEHHAS
koprioparust «Pocatom», co3fanHasi B COOTBETCTBUHU
¢ @enepanpHbiM 3akoHOM oOT 1 jmexabps 2007 r.
No 317-03 «O T'ocymapCTBEHHOH KOPIIOpAIUX 10
aTomHoit sHeprun “Pocatom™»'. B cTarbe 2 ykazaH-
HOro 3aKoHa MPHUBEIECHBI Xapa KTEPUCTHUKH KOPIIopa-
LM, YKa3bIBAIONIME Ha €€ MaKCHMAJIbHYIO MPHOIN-
KEHHOCTh K CTaTyCy TOCYylapCTBEHHOTO OpraHa:
«YTIOJIHOMOYEHHBI OpTaH YIPaBICHUS», «HAIEICH-
HBIM IIOJIHOMOYMSIMU OT uMeHu Poccuiickonn dDene-
panyy OCYIIECTBIIATH TOCYAAPCTBEHHOE YIIpaBiie-
Hue». OIHOBPEMEHHO CTATyC KOPIIOpAIMH OIpere-
nsercss DemepalbHBIM  3aKOHOM OT 12 sHBaps
1996 1. No 7-®3 «O HEKOMMEpPYECKUX OpTaHH3allr-
sx». OHa BIpaBe (XOTA M C OTpaHUYEHHSIMH) OCY-
IIECTBIISATH MPUHOCAIIYIO JOXO/bI A TENLHOCTD.

C MoMeHTa CO3JaHMs TOCYIApCTBEHHBIX KOp-
nopanuii («Pocarom» — He eIMHCTBEHHAs MOI00-
Hasg OpraHu3alys) IUCKYCCHH IO BOIPOCY O HUX
MECTE B CHUCTEME€ IOPHIMYECKUX JIHMIl HE YTUXAIOT.
B nacrosee Bpems npunar denepanbHblil 3aKOH
or 3wmrona 2016T. Ne236-®3 «O mybauuHo-
MpaBOBBIX KoMIaHUsx B Poccuiickoit denepannu u
0 BHECEHWHM W3MEHEHHWH B OTAEIbHBIE 3aKOHOMa-
TelnpHBIE aKkThl Poccwiickoit Denmeparumy. 3akoH
OIIpeieNigeT CTaTyC HOBBIX OpTaHuM3aluil — myo-
JUYHO-TIPABOBBIE KOMIaHWU. OHU TPHUXOAAT Ha
CMEHY TOCYAapCTBEHHBIM KOpIIOpAIUsiM, BO MH O-
roM BOMparoT B ce0sf WX MpPHU3HAKH (B 4aCTH OCY-
HICCTBICHUS] MYOIMYHO-TIPaBOBLIX (yHKIWMi). [Tpn
9TOM YCTAaHABIIMBAIOTCS KOMMEPYECKHE KPUTEPHUH
3¢ (HEKTUBHOCTHU MOJOOHBIX OpPraHU3alni, YTO BPS
M CrocOOCTBYET BBIMONHEHUIO MMEHHO ITyONd-

! Cobpanue 3akoHomarensctBa Poccuiickoit  Deneparmu.
2007. Ne 49, ct. 6078.
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HpIX ¢yHkumid. A. H. JleMeHTheB mporecc cos3nma-
HUS MONOOHBIX CTPYKTYpP MMEHYET «JeBaJibBanneit
WCIIOMHUTENbHON BracTi» [5]. Hamomuum, 2009—
2010 rr. — mepuoy MOCTOSTHHBIX CKAHIAJIOB, CBS3aH-
HBIX C BBISIBIICHHEM (DAaKTOB AJIEMEHTAPHOTO «IIpO-
eaHus OIOHKETHBIX CPEICTB TOCYAapCTBEHHBIMU
KOPTIOPAIMsIMUA, YTO W TIPUBENO K OTPHIATENHHOMN
OLIEHKE MX CYIIIECTBOBaHMS cO cTOpoHsI [Ipe3nenta
Poccun (1a Tor MmomenT) /1. A. Mensenesa’.

Yupagienue repputopuei
opraHu3anueil YacTHOro Mpapa

Koncrutynusa Poccuu 3akperuisier npaBo yacT-
HOI coOcTBeHHOCTH Ha 3emiito (ct. 9). JlaHHOE 10-
JoKeHue comepkutcss B OCHOBaX KOHCTHTYITHO H-
HOTI'O CTPOSi U HE MOXKET OBbITh U3MEHEHO 0e3 mpo-
eaypsl mepecMorpa Bcero Tekcta OCHOBHOTO 3a-
KOHa Haillel cTpaHbl. BHE 3aBUCUMOCTH OT HaX0X-
JICHUS1 3eMEITbHOT0 Y4acTKa B TOH MM MHOM (opme
COOCTBEHHOCTH T'OCYIapCTBO OCYILIECTBIISCT (PyHK-
nuM cyeepeHa. VIMEHHO opraH rocygapCTBEHHOMN
BIIACTH SIBIISICTCSI OIMEPAITMOHHBIM areHTOM peaju-
3aIM BJIACTH cyBepeHa [§, ¢. 10]. 3eMenbHbIN y4a-
CTOK, HaXOJSICh B YaCTHOW COOCTBEHHOCTH, HE BHI-
Be/leH u3-11011 oULKaIbHON opucaukiuu. OHAKO
B HACTOSIIEE BPEMSI MPHHSTHI (heiepaIbHbIC 3aKOHbI,
COTJIAaCHO KOTOPBHIM MHOTHE (DYHKIIMU CyBepeHa Ha
OTIPENEIICHHON TEPPUTOPUH BBIIOIHSIIOTCS HE Opra-
HaM{ TOCYTAPCTBEHHON BJIACTH, a OpraHU3aIlFsIMH
YaCTHOTO TIpaBa (3a4acTyl0 KOMMEPYECKUMH OpT a-
HU3AIHSMHA — aKIIMOHEPHBIMH OOIIIECTBAMH).

K TakoBbIM cienyeT OTHECTH:

— OenepanbHbld 3akoH OT 3 mekadbpst 2011 r.
No 392-03 «O 30HaX TeppUTOPHAILHOTO PA3BUTH
B Poccuiickoit denepanuu 1 0 BHECEHUH HU3MEHe€-
HUU B OTAEIILHBIC 3aKOHOJATEILHBIE aKkThl Poccu H-
ckoil denepainy;

— OenepanbHbId 3aK0H OT 29 mekabps 2014 r.
No 473-D3 «O TeppUTOpHUSIX OMEPEKAIOIIETO COIHU-
aJIbHO-D)KOHOMMYECKOro pas3BuTus B Poccuiickoi
denepanun»’;

— denepanbhbliil 3akoH 0T 28 ceHTs0ps 2010 1.
No 244-03 «O6 wHHOBAIMOHHOM IeHTpe ““Ckon-
KoBO »*;

— QenepanbHblii 3ak0oH oT 22 mionga 2005 T.
No 116-@3 «O06 0cOOBIX DKOHOMHUYECKHX 30HAX B
Poccwuiickoit denepamun»’;

— OenepanbHblii 3ak0H OT 29 wuioHs 2015 T.
No 160-©3 «O MexayHaApOTHOM METUIITHCKOM

2 [Tocranue Tlpesunenta Poccuiickoit @enepanun denepaib-
Homy CobGpanuto Poccuiickoii @enepanuu or 12 Hos6. 2009 r.
URL: http://news.kremlin.ru/transcripts/5979/print (mara 00-
pamenust: 20.02.2017).

3 Cobpanne 3akoHomarenbcrtBa Poccuiickoli  Denepanuu.
2015. Ne 1, 4. 1, cr. 26.

4 Tam xe. 2010. Ne 40, ct. 4970.

5 Tam xe. 2005. Ne 30, 4. 2, c1. 3127.

absolutely clear, especially if compared with the
features of co-regulation and self-regulation. For-
eign sources demonstrate specific features of this
very term. For example, materials of the Australi-
an Law Reform Commission give a particular ex-
ample: a voluntary memorandum of Internet pro-
viders on filtrating URL-addresses containing in-
formation about child maltreatment. The voluntar-
iness is provided simultaneously both by legal re-
quirements and regulating activities of govern-
mental agencies [19].

Establishing Organizations with a Mixed Status

One of the forms of delegating state authorita-
tive powers is establishment of an organization with
a special status combining features of a governmen-
tal body and those of a non-profit organization, but
having the right to engage in entrepreneurial activi-
ty. A bright example is the state corporation
“Rosatom”, established according to the Federal
Law of December 1, 2007 No.317-FZ “On
Rosatom State Nuclear Energy Corporation”'. Arti-
cle 2 of this law gives characteristics of the corpo-
ration pointing at its maximal proximity to the sta-
tus of a governmental agency: “authorized regulato-
ry body”, “vested with the powers on behalf of the
Russian Federation to exercise government con-
trol”. At the same time, the status of a corporation
is defined by the Federal Law of January 12, 1996
No. 7-FZ “On Non-Profit Organizations”. It has the
right (although with limitations) to carry out for-
profit activities.

Since the establishment of state corporations
(Rosatom is not the only one of this kind), discus-
sions on their place in the system of legal entities
have not ceased. Nowadays, there is the Federal
Law of July 3, 2016 No. 236-FZ “On Public Com-
panies in the Russian Federation and on Introducing
Amendments into Certain Legislative Acts of the
Russian Federation”. The law defines the status of
these new organizations as public companies. They
are coming to substitute state corporations, taking
most of their features (in part of exercising public
functions). Along with this, there are commercial
criteria of efficiency of such organizations, which
can hardly contribute to exercising the very public

! Collection of Legislative Acts of the Russian Federation.
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functions. A. N. Dementyev names the process of
establishing such structures “devaluation of the ex-
ecutive power” [5]. Let us note that 2009—2010 was
a period of endless scandals connected with expos-
ing the facts of mere misuse of budget funds by
state corporations, which led to negative evaluation
of their existence by President of Russia (at that
time) D. A. Medvedev’.

Territory Management by Private
Law Organizations

The Russian Constitution enshrines the right to
private ownership of land (Article 9). The given
provision belongs to the foundations of the consti-
tutional system and cannot be changed without the
procedure of reviewing the whole text of the RF
Constitution. Regardless of the form of ownership
of the land, the government functions as a sover-
eign. It is a governmental agency that is an opera-
tional agent in exercising the sovereign’s power
[8, p. 10]. The land property, being in private own-
ership, is not removed from official jurisdiction.
However, nowadays federal laws have been passed
according to which the sovereign’s functions on a
certain territory are performed not by governmental
agencies but by private law organizations (often by
commercial organizations — joint stock companies).

They are the following laws:

— Federal Law of December 3, 2011 No. 392-
FZ “On Zones of Territory Development in the
Russian Federation and on Amendments to Certain
Legislative Acts of the Russian Federation”;

— Federal Law of December 29, 2014 No. 473-
FZ “On Arias of Priority Socioeconomic Develop-
ment in the Russian Federation”*;

— Federal Law of September 28, 2010 No. 244-
FZ “On the Skolkovo Innovation Center”*;

— Federal Law of July 22, 2005 No. 116-FZ
“On Special Economic Zones in the Russian Feder-
ation”;

— Federal Law of June 29, 2015 No. 160-
FZ “On the International Medical Cluster and

2 The Presidential Address to the RF Federal Assembly of No-
vember 12, 2009. Available at: http://news.kremlin.ru/-
transcripts/5979/print (accessed 20.02.2017)

3 Collection of Legislative Acts of the Russian Federation.
2015. No. 1. Pt. 1. Art. 26.

4 1bid. 2010. No. 40. Art. 4970.

5 Ibid. 2005. No. 30. Pt. 2. Art. 3127.
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KJlacTepe M BHECCHWU M3MEHEHUH B OTHENbHBIC 3a-
KOHOZaTeNbHEIE akThl Poccuiickoit denepamum» ';

— QenepanbHblii 3akoH OT 13 wmroms 2015 T.
Ne 212-®3 «O cBoGomHOM nopre BnaguBocTox»?.

AHanu3 NPUBEACHHBIX 3aKOHOB YKa3bIBaeT Ha
WCIONB30BAHNE HWHOH  MATpHIIBl  YIIPaBICHUS:
1) ompenensieTcst TEPPUTOPHUS, HA KOTOPOH BBOISTCSI
OIpaHUYCHHsI JUISl OCYLISCTBIICHUST (DYHKLMEI opra-
HaMH TOCYJapcTBa M MECTHOTO CaMOYIPABICHHUS;
2) mpemycMaTpuBaeTCsl  CO3IaHHME  YIpPaBIISIOUICH
KOMIIAaHHUH; 3) OCYILECTBIISICTCS Iepenada (yHKIUU
YIIpaBIeHUs] TEPPUTOPHEH UMEHHO CIICIUAIBLHO CO-
3[ITAaHHOW YIPaBIISIONIEH KOMITAHWH; 4) 3aKperuisiercs
OpraHM3alMOHHO-TIPaBoOBasi (opMa  yIpaBIISIONICH
KOMITaHUU (KaK MPaBUIIO, aKIIHOHEPHOE OOIIECTBO).
B 10 ¢ Bpemst Py MPUHSATHHA 3aKOHOB OTCYTCTBO-
BaJI0 MOHATHOE OOBSICHEHHWE IO MOBOLY HedIPdeK-
TUBHOCTH «CTaHJApTHOM» cuctembl. Bo mnaBy yrima
CTaBUTCS aKCHOMa: TOCYJapCTBO HE CIPABIISIETCS C
peanmzanyen myoIMIHBIX 3a7ad.

OnmHako W (GopMUpOBaHME AKIIMOHEPHBIX 00-
1miecTB ¢ (DYHKIUSMH TOCYIapPCTBEHHOIO YITPaBII e-
HUSA BBI3BIBAET cephe3Hble HapekaHus. Ceiiuac aei-
CTBYyeT aKIHOHEepHOe o00mecTBo «Ocobble IKOHO-
MHUYECKHE 30HBI», BBITIOJIHSIONICE ITpaBa U 00sI3aH-
HOCTH YNPAaBJSIIOMICH KOMITaHWHU. B ero BeaeHuun
HaxonsaTcs 17 ocoObix sxoHOMuYeckux 30H (OD3)
Poccun. B wurone 2016 T. 11aBa KOHTPOJBHOTO
yopaBieauss AnavmuHucTpanmu llpesupenta PO
K. Uyitaenko o3Byums1 mupel, CBUIACTEITHCTBYIOIIIE
0 3JI0YIOTPEONICHUSIX TIPH PACXOIOBAHUU OIOIDKE T-
HBIX cpenctB B O33. 3a mocnennue 10 et Ha pas-
putne 33 0OD3 wm3pacxomoBano 186 mupz pyo.
HasoroBbie 1 TaMOXKEHHbBIC MTOCTYILICHHS OT CAMUX
30H coctaBuian 40 mapa pyd. CTOMMOCTH OIHOIO
pabouero mecrta B 093 — 10 mitH py0., 4TO paBHO-
3HAYHO CpeIHEel 3apaO0OTHOM IiaTe B HAIEM T'0CY-
napcTse 3a 25 ner”.

B cyObekrax PO Takxke WMEIOT MECTO IOIBIT-
ku co3manus O33. Tak, cornacHo 3akoHy Jlumern-
kol obmactm or 18 aBrycra 2006r. Ne 316-O3
«0O0 0cOOBIX IKOHOMHYECKUX 30HAX PETHOHATHHO-
ro ypoBHs», Ha Tepputopuu O3 neicTByeT aaMu-
HUCTpaIMs — «KOMMepUYecKasi OpraHu3aiusi, 3ape-
THCTPUPOBAHHASI B COOTBETCTBHM C 3aKOHOJIATEI b-
ctBoM Poccuiickoii denepanniu, ocyulecTBIAIOMIAs
ynpasneane 023 PY».

Eme OGompmre mpereH3nii k meHTpy «CKOMIKO-
BO», QYHKIIMK YIPABJISIONICH KOMIIAHUHA KOTOPOI'O
MPHHAISKAT CIHEeNHalbHO co3nanHomy DoHmy.
YrnomsauyTeiit Beie 3akoH Ne 244-®D3 maer 3aBya-
JINPOBAHHOE IOHSATHE YIPABJISIOIMICH KOMIAHUM —

' Cobpanue 3akoHomarensctBa Poccuiickoit  Deneparuu.
2015. Ne 27, cr. 3951.

2 Tam xe. Ne 29, u. 1, ct. 4338.

3 URL: http://kommersant.ru/doc/3008286 (nara obpamieHus:
20.02.2017).
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«POCCHICKOE FOPHIMYECKOE JIMIO, HAa KOTOpPOE B
nopsizike, ycraHoBieHHoM IIpesunenrtom Poccuii-
ckoil denepanuu, BO3JIOKEHA peaiU3alMsl MPOEK-
Ta» (ct. 2). [IpumennrensHo K LleHTpYy «CKOTKOBO»
BBEJICHBI OIPE/ICIICHHbBIC UCKITFOUCHHSI 13 3EMENbH O-
ro, TPaAOCTPOUTENIHOIO, XWIIUIIHOTO, MEIWIMH-
CKOTO W WHOTO OTPACJICBOrO 3aKOHOJIATENbCTBA.
qDYHKIH/II/I, BBIIIOJIHAEMBIC OpraHaMu rocCyaapCrBCH-
HOUW BJIACTM M MECTHOI'O CaMOYIIpaBJICHHUSI, repera-
Hbl yKazaHHOMYy PoHny. E. B. I'punieHko oneHuBaer
TaKylo Iieperadyy Kak «HapyLIeHHME KOHCTUTYLMO H-
HBIX OCHOB JIEMOKPAaTH4YECKOTO  TrOCYAapCTBa»
[4, c. 117]. B. B. KomapoBa yka3piBaeT Ha 0€CKO H-
TPOJIBHOCTD TOI00HOM Tiepenaun [9, c. 45].

K coxanenuro, mpakTuka yka3blBaeT Ha MHO-
TOYKCIICHHBIC (PMHAHCOBBIC HAPYIICHUS B JACSTEI b-
Hoctu @onga «CKOMKOBO», UTO CEPHE3HBIM O0Opa-
30M TofpkiBaeT K Hemy ngosepue. Ocenbto 2016 T.
Ha caiite CuerHoll manarel Poccuu ObLT OMyOIHKO-
BaH OTYET, MOATOTOBIICHHBIN COBMecTHO ¢ deme-
panbHOW ciyx0oi Oe3omacHocTH P®, packpriBa-
IOIIMKA  pe3ybTaTbl IIPOBEPKH  MCIONb30BAHUS
cpencts (emepaabHOro OrOMKETa, HAIPABICHHBIX
Ha peain3aluio MEPONPHUSTHHA, CBS3aHHBIX C CO-
3MaHueM H  obecriedeHueM (YHKIIMOHUPOBAHUS
WHHOBAaIIMOHHOTO TIieHTpa «CkomkoBo» B 2013—
2015 rr.* B 1maHHOM JOKyMEHTE aKLEHTHpYeTcs
BHMMAaHHUE HA TOM, YTO IPHU MACIITAOHOM OFOIKET-
HOM (UHAHCHPOBAHUHU HEKOTOpPHIE OpraHbl TOCY-
JApCTBEHHOM BJACTH HE OCYHIECTBISIFOT CBOHMX
noHOMOYHM Ha Tepputopuu «CkonkoBo». Coo T-
HECeHbI TpaThl Ha pa3BuTHEe CKONTexa ¢ OHKeT-
HbIM (pUHAaHCHpOBaHUEM (elepabHbIX YHUBEPCH-
teroB. Ludpser 3acrapisior 3amymMathest 00 3dhdex-
tuBHOCTH L{entpa. B 2015 romy nipu paBHBIX 00be-
Max ¢uHaHcupoBaHus B Ckonrexe o0ydanoch BCe-
ro 315 4genoBek, a YHUCIEHHOCTh MPOQECCOPCKO-
MPEenoaaBaTeNbckOro Kopiryca coctaBuia 60 den.
B 2015 romy cpemmsisi  3apruiata  COTPYTHUKOB
®donpa cocrasisia 468 Thic. py0., a mpodeccop-
CKO-TIPENOIaBaTebCKoro cocraBa B KaszaHckoM
(denepanbHoM yHuBepcuTere — 29 500 pyo.

AyTcopcuHI (pyHKUMII OPraHoB
roCy1apCTBEHHOI BJIACTH

B coBpemenHoM mupe Bce Oonbllie HaOHpaer
000pOTHl ayTcopcHHT. JlaHHas TpPaKTHUKA 3au M-
CTBOBaHA W3 MPEANPHHUMATEIHCKON IEATEIBH O-
CTH, OTKyZla MHOTHE OpPTaHHU3AIIUN TIEPENAr0T HEK O-

4 Omuem o pesynsrarax KoHTposbHOro Meponpustus «IIp o-
BEpKa HCIIONB30BaHUSA CPEACTB (penepaibHOro OrorKeTa,
HAIPaBJICHHBIX HA PEAM3alMI0 MEPONPHUATHH, CBA3aHHBIX C
co3gaHueM U obecrieueHHeM (DYHKIIMOHMPOBaHUS MHHOBALU-
oHHoro nexrpa “CkonkoBo” B 20132015 romax» (coBMecTHO
¢ GenepanbHoii ciryx0Oo0it 6ezonacHoctn Poccuiickoit enepa-
mun). URL: http://www.ach.gov.ru/activities/bulleten/882/281
44/?sphrase 1d=2575494 (nara obpammenus: 20.02.2017).

Delegation of State Authoritative Powers in the Public Regulation System

Amendments to Certain Legislative Acts of the
Russian Federation™';

— Federal Law of July 13, 2015 No. 212-FZ
“On the Free Port of Vladivostok™?.

Analysis of the abovementioned laws indicates
the use of a different control matrix: 1) an area is
determined, where limitations are placed on the
functions performed by governmental agencies and
local authorities; 2) establishment of a holding
company is provided; 3) delegation of the function
of managing the area to the specially established
holding company is carried out; 4) the type of legal
entity of the holding company is conferred (as a
rule, a joint stock company). At the same time,
when the laws were being passed, there was no
clear explanation of the inefficiency of the “stand-
ard” system. Pride of place goes to the axiom: the
state cannot cope with performing public functions.

However, establishing joint stock companies
with state regulation functions is highly questiona-
ble. Now there is a joint stock company “Special
Economic Zones”, which has the rights and obliga-
tions of a holding company. It is in charge of 17 spe-
cial economic zones (SEZ) of Russia. In June 2016,
K. Chuichenko, Head of the Presidential Control
Directorate, announced the figures proving the abus-
es in spending budget funds in SEZs. Over the last
10 years, 186 billion rubles have been spent on de-
veloping 33 special economic zones. The cost of one
working place in SEZ is 10 million rubles, which
equals an average salary in Russia for 25 years®.

In the RF subjects, there are also attempts to
establish SEZs. For example, according to the law
of the Lipetsk Region of August 18, 2006 No. 316-
OZ “On Special Economic Zones of the Regional
Level”, there is administration acting on the SEZ’s
territory — a “commercial organization registered
according to the Russian Federation legislation ex-
ercising administration of a regional level SEZ”.

There are even more questions to the Skolkovo
Center, with a specially established Foundation per-
forming functions of its holding company. The
abovementioned Law No. 244-FZ gives a blurred
definition of a holding company — “a Russian legal

! Collection of Legislative Acts of the Russian Federation.
2015. No. 27. Art. 3951.

2 Ibid. 2015. No. 29. Pt. 1. Art. 4338.

3 Available at: http://kommersant.ru/doc/3008286 (accessed
20.02.2017).
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entity which, according to the procedure established
by the RF President, has the responsibility to ensure
implementation of the project” (Article 2). In re-
spect to the Skolkovo Center, particular exceptions
from land, urban planning, housing, medical and
other sectoral legislation were introduced. The
functions performed by governmental bodies and
local authorities are delegated to the abovemen-
tioned Foundation. E. V. Gritsenko considers this

3

delegation to be “violation of the constitutional
principles of a democratic state” [4, p.117].
V. V. Komarova points at the lack of control over
such delegation [9, p. 45].

Unfortunately, the practice shows numerous fi-
nancial improprieties in the work of the Skolkovo
Center, which seriously affects trust to it. In au-
tumn 2016, the Russian Audit Chamber website
published a report prepared together with the Fed-
eral Security Service of the Russian Federation,
disclosing the results of auditing of the use of the
federal budget funds aimed at implementing
measures connected with establishing and provid-
ing the functioning of the Skolkovo Innovation
Center in 2013-2015* This document emphasizes
the fact that despite the large-scale budgetary fi-
nancing some state government bodies do not ex-
ercise their authorities on the area of Skolkovo. It
also compares the expenditures on developing
Skoltech with budgetary financing of federal uni-
versities. The figures make us to think about the
Center’s efficiency. Under equal amount of fi-
nancing, in 2015 Skoltech had 315 students and 60
members of teaching staff. An average salary of
the Foundation employees in 2015 was 468 thou-
sand rubles. An average salary of the teaching
staff at Kazan Federal University in 2015 was
29,500 rubles.

Outsourcing of State Government
Bodies Functions

In the modern world, the practice of outsourc-
ing is becoming increasingly popular. This practice
was borrowed from entrepreneurial activity, where
many organizations delegate some of their activities

4 Report on the Results of the Control Activity (together with
the Federal Security Service of the Russian Federation). Avail-
able at: http://www.ach.gov.ru/activities/bulleten/882/28144/?
sphrase_id=2575494 (accessed 20.02.2017).



O. B. Pomanosckas

TOpbI€ BUJbI CBOEH AEATENBHOCTH JIPYroll Komiia-
HUW Ha OCHOBE UINTEIIHOTO COTNTameHus. Terepb
BO3MOXKHA ITOJIO0OHAs Teperiada OTIENbHBIX (QYH K-
[IMH OpraHOB TOCYAapCTBEHHOM BIIACTH HETOCYyAa p-
CTBEHHBIM OpPTaHHU3alMsIM WM YacCTHBIM JIMIIAM.
B otom cnyyae He NMpOWCXOOUT HAJENEHHS Bla-
CTBIO, areHT (€ClM TaK MOXXHO BBIPA3UTHCS) BBI-
MonHsAeT (PyHKIMIO, paHee HCHOIHSIBIIYIOCS TOCY-
JAPCTBEHHBIM OpPraHOM, HO TOJ €ro KOHTPOJIEM.
Pesynbrar mesaTensHOCTH areHTa CTaHOBUTCS YCIIO-
BHEM MPHUHITHS TOTO WM MHOTO PEIICHUS YK€ CO
CTOPOHBI TOCY/IapPCTBA.

B kagectBe mpumepa MOXKHO MPHUBECTH CTATyC
0aHKa KakK areHTa BaJIOTHOro KOHTpois (4. 3 cT. 22
OenepanpHoro 3akoHa or 10 gexkabps 2003 r.
Ne 173-@3 «O BanmiOTHOM pEryliupoBaHUM U Ba-
JIOTHOM KOHTpone»'). Cpemy myOIMYHBIX TIONHO-
MOYHI BaJIIOTHOTO areHTa CieayeT Ha3BaTh KO H-
TPOJNb 32 OCYIIECTBICHHEM BaJIOTHBIX OIEpalnui
pesuaentamMmu U HepesuaeHtamu. JI. H. baxpax u
B. B. CxopoxonoBa 3T0 OIIeHHBAIOT HETaTUBHO [1].

[IpumMeHUTETEHO K 00pa30BaTENbHON NEATEITb-
HOCTH CJIEAyeT YIMOMSHYTh O CTaTryce HKCIIepPTOB,
YYaCTBYIOIIMX B TIPOBEACHUH TOCYIapCTBEHHOU
akkpeauranuu. CoracHo npukasy MUHOOpHayKu
Poccun ot 9 HOs6ps 2016 1. Ne 1386, a taxxe Ilo-
JIO)KEHUI0 O TOCYJAapCTBEHHOM aKKpeTuTaIuu O 0-
pa30BaTENbHON JEITEIHHOCTH (YTBEPXKIEHO MOCTa-
HosneaneMm [IpaButensctBa P® ot 18 HOAOpA
2013 1. Ne 1039%), B mpoBeeHHH aKKPEIUTAIMOH-
HOW SKCIEPTU3bl YYaCTBYIOT SKCIEPTHI, HE SIBJIS IO-
IMecs TOCYIapCTBEHHBIMH CiyKamumu Pocobp-
Haz3pa. C aKcrepTaMy 3aKIIOYaeTcs TPakIaHCKO-
MPaBOBOW JTOTOBOP, HO PE3yIBTATOM HMX JKCIEPT U-
3bI BBICTYMAET JEHCTBHE OpraHa rocylapcTBEHHOM
BJIacTH — mpuka3 PocoOpHam3opa o rocymapcTBeH-
HOW akKpeauTanuu (WM O ee JUIIEHUH) 00pa3oBa-
TEJILHOW OpraHu3al1u.

C omHON CTOPOHBI, AyTCOPCHHT HEKOTOPBIX
(GYHKIMA OpraHoB TOCYIApCTBEHHOW BIIACTU M O-
JKET OIIGHWBAThCS KaK IOJIOKUTEIHHOE SIBICHUE.
T'ocyna pcTBO MOXKET COCPEIOTOYNUTH CBOM PECYPCHI
Ha PEUIeHWH WHBIX — CTPAaTETMYecKHuX 3ajad, He
OTBJIEKAsICh HA PYTHHHYIO JeaTeabHoCTh. C Apyroi
CTOpPOHBI, ayTCOPCUHT MOXKET IPUBECTH K (PpoHmo-
Ju3y (pa3MBIBaHHUIO) TOCYTapCTBEHHON BracTu. [1o-
CIIEIOBATENFHOE OTIICIUICHHE TOW MM MHOU (Y HK-
MM y OpraHa TOCYIapCTBEHHOH BIACTH MOXKET
MPUBECTH K JHMKBUAAIWU ero camoro. Ecim mpu-
CYTCTBHE TOCYIapCTBa B TOM WM WHOU cdepe sB-
nsiercsi M30BITOYHBIM, TO 9TO MOXHO TOJBKO IIp U-
BETCTBOBATh. Ecim yBieueHne ayTCOPCUHTOM TIp U-
BelleT K JeuIuTy OOIIECTBEHHOrO HWHTEpeca B

! CoGpanue 3akoHomarenbcTBa Poccuiickoii  Denepaim.
2003. Ne 50, cr. 4859.
2 Tam xe. 2013. Ne 47, cr. 6118.

150

MpoIecce AesATeNbHOCTH YaCTHOM OpraHU3aIiu, TO
TOCYNapcTBy OyHeT CI0XKHO BEpHYTH CBOH ITOJH O-
MOUHs. DIIEMEHT CUCTEMBI Oy/IeT pa3pylleH.

B xadecTBe HEraTMBHOTO MPUMeEpPA BHICTYIAET
KypC Ha MO3TalHOE COKpalleHne (QYHKIUH opra-
HOB TOJUIIMHU, YTO MPAKTUKYETCS B CTpaHax 3a-
nagaoi EBporbel. OOOCHOBBIBAEeTCSl 3TO, MPEXIE
BCEro, ONaroCTHOW CTaTHCTHUKOM, yKa3bIBAIOIIEH
Ha CHMI)KEHHE YPOBHsI IpecTynHocTu. Tak, B I'ep-
MaHUU HaOIIONAETCS TOCIEeNOBaTeIbHOE yMEHb-
[IEHWE 4YHCJa TOCYAAPCTBEHHBIX IOIUIIEHCKIX
cryx0. Maer mx 3amMeHa Ha 4YacTHBIE OXpaHHBIE
OpraHu3alnuu, KOTOphle IJs oOecredeHust 0e3-
OMMACHOCTH TMOCTABIISIIOT COTPYAHUKOB C HU3ZKUM
YPOBHEM TMOATOTOBKH, 3apabOTHOW ILIaThl M 3a-
Tpar Ha uX oOyudeHune. YWCIEHHOCTh YaCTHBIX
OXPAaHHHUKOB MPAKTHUYECKH CPaBHIACH C YHCIEH-
HOCTBIO TONHUIICHCKUX M KOJIeONmeTcsi B paioHe
230 Teic. uen. Huskuii nmpodeccuoHalbHBIN ypo-
BEHb COTPYIHHMKOB YaC THBIX CTPYKTYpP MPUBOAUT K
JecTaOun3aiuy, CBSI3aHHOW C HE3aKOHHBIMHU 3a-
JIEp)KaHUsAMHU, TPYyObIM OOpalieHHuEeM, 3J10yI0Tpeo-
neaneM nonHoMounsamu [31]. TlogoOubie sBIEHUS
MOXXHO HaOmronate U B Poccuiickoit Dexepariim,
rae  Bompoc O mnpodeccHOHalM3Me YacTHBIX
OXPaHHHUKOB IIOCTOSHHO TIOJTHUMAeTCs B Cpel-
CTBaxX MacCcOBOW WH(POpPMAIUH.

IIpu aHanu3e ayTCOpCUHIA CIEAYeT MOAYEp K-
HYTh, YTO MIPOUCXOIMT Iepenada GyHKIIMH UMEHHO
opraHa roCylapCTBEHHOM BJACTH, a HE rocynap-
cTBa B 1enioM. Ho u 31ech HabmomaeTcst 9aCTUYH 0
«OTBOEBBIBAaHUE» TMPOCTPAHCTBA IS YACTHBIX Op-
ragu3anuii. Bce aktuBHEe B OOEBBIX IEHCTBUIX B
Pa3IMYHBIX TOPSYMX TOYKAX YYACTBYIOT YaCTHBIE
BOCHHBIC KoMIaHuU. Tak, Ha YKpauHe opuiiuai b-
HO JIEMCTBYIOT YacTHbIe OaTanboHbI onurapxa Ko-
nomoiickoro «/lmenp-1» u «/luenp-2», numb
dopmanbHo mnomuuHsomuecs MBJl  Vkpaussbl.
CoOBOKyMHBIE KOHTPAKTHI YaCTHBIX BOCHHBIX KO M-
naHuil B Mpake OuEHUBAIOTCA B JIECATKH MUILIU-
apnoB noiiapoB. Hemenkue uccnenosarenn YH U-
BepcuTera bpemeHa HCHONB3YIOT TaKOM TEPMHH,
KaK «IPUBATHU3AIHSI BOOPYXKEHHBIX Tpymm» [25].
Baxnocte mnpussaTus @PenepasbHOrO 3aKOHA O
CTaTyce YaCTHBIX BOCHHBIX KOMITAHWH MOTYEpK -
Banack Ilpesumentom P®®, Ho 3akoHOmaTenbHbIE
WHUIMATUBBl HE OBUIM BOCHPUHATHI locynap-
cTBeHHOH Jymoii POD.

BriBoabI

B nepByto ouepens cnenyer odpaTuth ocoboe
BHUMaHHE Ha TOT ¢akT, 4yto Korcturyus Poccuu
HE COMCPXKHUT CICNHATHHBIX MOJIOKCHUH O BO3-
MOXHOCTH  JICJICTUPOBAHHUS  TOCYJAapCTBEHHO -

3URL: http://ria.ru/defense_safety/20120411/623227984.html
(mara obpamenus: 20.02.2017).

O. V. Romanovskaya

to another company based on a long-term agree-
ment. Now it is possible to similarly delegate cer-
tain functions of state government bodies to non-
governmental organizations or private individuals.
In this case, there is no vesting with power, the
agent performs a function which was earlier per-
formed by a governmental body, but under its con-
trol. The result of the agent’s activity influences the
decision made by the government.

Let us take as an example the status of a bank
as an agent of currency control (Part 3 of Article 22
of the Federal Law of December 10, 2003 No. 173-
FZ “On Currency Regulation and Currency Con-
trol”'). Among public authorities of the currency
agent, it is necessary to distinguish control over
performing currency transactions by residents and
non-residents. D. N. Bakhrakh and V. V. Skorokho-
dova give a negative evaluation to this practice [1].

In respect to educational activity, it is neces-
sary to mention the status of experts participating in
conducting state accreditation. According to the
Decree of the Russian Ministry of Education and
Science of November 9, 2016 No. 1386, as well as
Regulation on State Accreditation of Educational
Activity (ratified by the Resolution of the RF Gov-
ernment of November 18, 2013 No. 1039%), ac-
creditation inspection is carried out by experts who
are not civil servants of the Federal Service for the
Supervision of Education and Science (Rosobrnad-
zor). A civil contract is concluded with the experts,
but the result of their inspection is the action taken
by a government body — Decree of Rosobrnadzor
on State Accreditation (or Its Forfeiture) of an Edu-
cational Establishment.

On the one hand, outsourcing of certain func-
tions of state governmental bodies can be consid-
ered a positive phenomenon. The government can
focus its resources on solving other, strategic tasks,
without being distracted by routine. On the other
hand, outsourcing can lead to frontolysis of the state
power. Successive removal of some or other func-
tions from a state governmental body can lead to its
total liquidation. In case the governmental presence
in a particular sphere is excessive, it can only be
welcomed. If enthusiasm about outsourcing leads to
the deficit of public interest in the process of a pri-
vate organization’s activity, it will be difficult for

! Collection of Legislative Acts of the Russian Federation.
2003. No. 50. Art. 4859.
2 Ibid. 2013. No. 47. Art. 6118.
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the government to take its authorities back. The
element of the system will be destroyed.

A negative example of that is gradual reduction
of police agencies’ functions, which is being prac-
tices in Western European countries. It is mainly
substantiated by the positive statistics which indi-
cates the declining crime rates. For example, in
Germany there is a gradual reduction of the number
of state police services. They are being substituted
by private security companies, which employ spe-
cialists with low level of training, salary and costs
of their training. The number of private security
officers now almost equals the number of police
officers and is about 230 thousand people. Low
level of requirements imposed on private security
companies leads to the increasing number of scan-
dals connected with illegal detentions, rude treat-
ment, abuse of authority [31]. Similar situations can
be observed in Russia, where the issue of profes-
sionalism of private security officers is constantly
raised in the mass media.

When analyzing outsourcing, it is essential to
stress that there is delegation of functions of a gov-
ernmental agency, but not of the government as a
whole. However, even here we can see partial
“conquering” of space by private organizations.
Private military companies are becoming more and
more active in military operations at flashpoints.
For example, in Ukraine there are officially acting
battalions of the oligarch Kolomoisky “Dnepr-1”
and “Dnepr-2”, which are only formally subordi-
nated to the Ministry of Internal Affairs of Ukraine.
Contracts of private military companies in Iraq are
evaluated dozens of billions of dollars in total.
German researchers from Bremen University use
the term “privatization of armed groups” [25]. The
RF President emphasized the importance of intro-
ducing the federal law on the status of private mili-
tary companies®, but the legislative initiatives were
not supported by the State Duma of the Russian
Federation.

Conclusions

First of all, special attention should be paid
to the fact that the Russian Constitution does
not contain any special provisions on the oppor-
tunity to delegate state authoritative powers to

3 Available at: http:/ria.ru/defense_safety/20120411/623227
984.html (accessed 20.02.2017)
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BJIACTHBIX TOJTHOMOYHMM HETOCYIapCTBEHHBIM O P-
raHu3anysM. PeanbHOCTh MPAKTHKH JIETATHN30BaHa
tonkoBanueM OcHoBHOro 3akoHa KoHCTHTYIMO H-
HBIM cynoM P®. OmHako HajaWM4ue HECKOJIBKUX
pemieHnii opraHa KOHCTUTYLIHOHHOTO KOHTPOJIS,
JIONYCKAIOIIUX TOA00HYIO Iepenady, He TPUBEIo
K TPUHATHIO CHEIHAIBbHOTO (eepasbHOTO 3aKO0-
Ha, 00eCIeYnBaIOIIEero BOCIOIHEHHE BO3HUKIIIECTO
npoberna.

B 3anmajnHoi JOKTpUHE NPUCYTCTBYET MOILHAs
WJIeOJIOTHYEeCKasl MONAepKKa IUIAaBHOTO Tpoliecca
JelleHTpaIu3aluy rocynapersa. Jlnbeprapuanckas
TEOpHUSI MCXONUT M3 JOrMara O TOCYIapCTBE Kak
OJIMIIETBOPEHUH 371a, O€370Ka3aTeNbHO yTBEPKIas,
YTO J1I000€ YMEHBIIEHHE BIIACTHBIX TMOJIHOMOYHI
SIBIISIETCSL elle OJJHUM IIaroM K coboze u Ornar o-
JIEHCTBHIO BCeX wWiIeHOB oOmiecTBa. Ecimm rocymap-
CTBO SIBJISICTCSI HE CAMHCTBCHHBIM (K TOMY JKE€ HE
cambIM 3((EKTUBHBIM) PEryJISTOPOM OTHOIICHH,
TO LEHTP HPUHATHUS 00IICO0S3aTEIbHBIX PELICHHI
MOXKET OBITH CMEIIEH B CTOPOHY MHO)KECTBEHHOCTH
PEryisITOpOB, MPUHAMISKAININX «TPEThEMY CEKTO-
pPy» — HEKOMMEPYECKUM OpPTaHM3ALMIM, peau3y-
IOIMAM B CBOCH MEATEIHHOCTH ITyOJUYHBIA WHTE-
pec. IIpaB B. JI. Tonctbix, yKa3bIBarOUUMM, YTO JU-
OepanbHasi MOIETb BBIJBUHYJA JIO3YHI «MEHbIIIE
TOCylapCcTBa», MOCKOJIBKY YCHJIGHHE TOCyIapcTBa
OLIEHWBAJIOCh KaK TOYBa ISl POCTa TOTAIUTaApH3Ma
[13, c. 47]. [lonaepxka TaHHOW WICOJIOTUH B JIUIIC
4aCcTU POCCUMCKOM 3JIMTHI NIPUBEIA K pacnpocrpa-
HEHUIO MPAKTUKH JEIETUPOBAHMS TOCYIAPCTBEHHO -
BJIACTHBIX TTOJTHOMOYHH.

B Poccuiickoii ®enepaiuy JIe1erupoBaHue
MPOSIBJISIETCS B Pa3iMyYHBIX (hopMax: COpEryiaupo-
BaHUE, CAMOPETrYJUPOBAaHUE W KBa3HPETYIHPOB a-
HUE; CO3JaHHE OPTAaHMU3AINK C OCOOBIM CTAaTyCOM,
coBMeIaroneil B ce0e MpU3HAKN TOCYIapCTBEHH O-
ro opraHa M HEKOMMEPUYECKOW OpraHM3allud, HO
MMEIOIIeH TMpaBO HA 3aHIATHE MPEeIIPUHAMATENb-
CKOM JIesITeIbHOCTBIO; YIIPaBJICHHUE TEpPUTOpHEH
OpTaHM3aIMel 4aCTHOTO MpaBa; ayTCOPCHHT (hyHK-
LM OpraHoB rocynapcTBeHHon Binactu. Kaxnas us
yKa3aHHbIX (popM ObLIa MOAPOOHO paccMOTpeHa B
naHHOH ctarthe. Cremyer TOIbKO MOTYepKHYTh, YTO
OHU OOBEAMHEHBI OOIIMM HEIOCTaTKOM: OTCYT-
CTBHEM pa3pabOTKH KOHCTHTYLIMOHHBIX IPUHIIUIIOBR
Iepelayy BJIACTHBIX MOIHOMOYMM. ['oCynapcTBo k
Kaxaoil (opmMe MOAXOIUT C TO3WIHUHA YacTHOTO
ciydas, WHIWBUIYalIU3UpPys 3aKOHOIATEIbCTBO
MPUMEHHUTENIFHO K KOHKpETHOU cutyaruu. [1o7006-
HBIM TMOAXO/A HAIeJIeH Ha pEelIeHHe Y3KHX 3aiad,
(parMeHTHpYET Cephe3HYI0 MpodneMy ¢ponmonu-
3a (pa3MbIBaHus) TocymaapcTBa. OqHAKO HAIIOMHHM,
YTO 3/1€Ch MBI IMEEM JIEJI0 C KITFOYEBBIM BOMPOCOM
OpPTaHM3aIMM TOCYJapCTBEHHOW BIIACTH, IJIABHOE
MpenHa3HaueHue KOTOpo — obecredeHne myommy-
HOT'O MHTepeca.
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non-governmental organizations. This practice is
legalized by interpretation of the Constitution by
the RF Constitutional Court. However, some deci-
sions made by the constitutional control body,
which allow for such delegation, have not led to
the introduction of a special federal law that could
complete this gap.

Western doctrine has powerful ideological
support for gradual decentralization of the state.
Libertarian theory originates from the idea that the
state is a manifestation of evil, and it claims with no
proof that reduction of authoritative powers is one
more step to freedom and well-being of all mem-
bers of society. If the state is not the only (and not
the most effective) regulator of relations, then the
center for taking compulsory decisions can be shift-
ed towards many regulators belonging to the “third
sector” — non-profit organizations implementing
public interest in their activity. V. L. Tolstykh is
right when pointing out that the liberal model put
forward their slogan “less of the state” because
strengthening of the state was considered to be the
ground for the rise of totalitarianism [13, p. 47].
Support of this ideology by part of the Russian elite
has led to the practice of delegating state authorita-
tive powers.

In the Russian Federation, delegation has dif-
ferent forms: co-regulation, self-regulation and
quasi-regulation; establishment of organizations
with a special status, combining the features of a
governmental agency and those of a non-profit or-
ganization but having the right to conduct entrepre-
neurial activity; territory management by private
law organizations; outsourcing of the functions of
governmental agencies. All the above mentioned
forms have been considered in great detail in the
article, so there is no need to repeat the conclusions
drawn. It is only necessary to stress that all of them
have a common disadvantage: lack of constitutional
principles of delegating authoritative powers.
The state considers each form as a private case, in-
dividualizing the legislation for each particular sit-
uation. Such approach is aimed at solving narrow
problems, it fragments the serious problem of fron-
tolysis of the state. However, here we deal with the
key question of organizing state power, whose main
intention is implementation of public interest.
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