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Introduction: the article is aimed at the analysis of reputable and qualified public members
involvement in the sphere of criminal proceedings and in the resolution of criminal conflicts
through mediation under control of the court in foreign countries, especially those with the Anglo-Saxon law system. In the United States and other common law countries, restorative justice
has demonstrated some good results. Restorative justice considers an offence not only as violation of the law, but primarily the victim’s rights violation. It also sees it as a wrongdoing, stating that the offence was committed not so much against public order and the State, but as trespass to the person. Restorative justice is aimed not only at punishing the offender and compensating for damages caused to the victim, but also, to a certain extent, at the offender’s correction. It is generally recognized that incarceration does not correct the accused, and it can aggravate the vices of the individual in many cases. Restorative justice is able to avoid such issues. Not accidentally, the application of restorative justice programs, including these in the
criminal process, is recommended by a number of international legal norms, especially in resolution of criminal cases against minors. In our country, the attitude to juvenile justice is ambiguous. However, this circumstance does not give the grounds to ignore the practice of the USA
and other countries and gradually implement the elements of restorative justice that are acceptable to our criminal procedure. Purpose: to analyze the formation of the restorative justice
paradigm, as well as the current practice of restorative justice programs in the countries of the
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Anglo-Saxon legal system, to identify some positive practices and substantiate the proposals for
the consolidation of restorative justice programs in criminal procedure of the Russian Federation. Methods: there were used the dialectical, historical, comparative legal, system-structural,
and logical-legal methods. Results: It is concluded that there is necessity for legislative consolidation of the possibility of the restorative justice programs use in criminal procedure of the
Russian Federation. It is proposed to introduce relevant amendments to the Criminal Procedure
Code of the Russian Federation.
Keywords: restorative justice; juvenile justice; mediation; family conference; conciliation; mediated agreement
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Введение: статья посвящена анализу опыта зарубежных, прежде всего англосаксонских, стран по вовлечению в сферу уголовного процесса авторитетных, квалифицированных представителей общественности, в разрешение конфликтов преступного характера под контролем суда путем медиации. В США и других странах англосаксонского права восстановительное правосудие дает хорошие результаты. Восстановительное
правосудие видит в преступлении не только нарушение закона, но в первую очередь
нарушение прав жертвы, считает, что преступление совершено не столько против общественного порядка и государства, сколько против личности. Восстановительное правосудие ставит своей целью не только наказать преступника и возместить ущерб, причиненный им жертве преступления, но и, в определенной мере, исправить преступника.
Общепризнанно, что лишение свободы не исправляет обвиняемого, а во многих случаях
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усугубляет пороки личности. Восстановительное правосудие позволяет избежать таких ошибок. Не случайно применение программ восстановительного правосудия, в том
числе в уголовном процессе, рекомендовано рядом международно-правовых документов,
прежде всего при разрешении уголовных дел в отношении несовершеннолетних. В нашей
стране отношение к ювенальной юстиции неоднозначно. Но это обстоятельство не дает основания игнорировать зарубежный опыт США и других стран и поэтапно заимствовать элементы восстановительного правосудия, приемлемые для нашего уголовного
процесса. Цель: проанализировать становление парадигмы восстановительного правосудия, а также сложившейся практики применения программ восстановительного правосудия в странах англосаксонского права, выявить положительный опыт и обосновать
предложения по закреплению программ восстановительного правосудия в уголовнопроцессуальном законодательстве Российской Федерации. Методы: при написании
статьи использовались диалектический, исторический, сравнительно-правовой, системно-структурный и логико-юридический методы. Результаты: сделан вывод о необходимости законодательного закрепления возможности использования программы восстановительного правосудия в уголовном судопроизводстве Российской Федерации. Сделано
предложение по внесению соответствующих изменений в Уголовно-процессуальный кодекс Российской Федерации.
Ключевые слова: восстановительное правосудие; ювенальная юстиция; медиация;
семейные конференции; примирительная процедура; медиативное соглашение

triae, or as it is called in Europe, “a model of social
services”). According to this concept, punishment is
not the main response to crime, as the crime itself is
“a sign of disturbed processes of socialization” [34;
35, p. 230]. Public organizations, government and
education institutions have increasingly tried to solve
this problem, though their activities have become
less efficient due to more formalization occurred.
As a result, decision-makers in the area of juvenile justice disagree on the punishment and the
best ways of protecting public safety 32, 58; 31,
р. 357; 25, рp. 137–172]. They often disguised punishment under individualization of treatment [28;
27, р. 127], mixed purposes of punishment and
public safety and often considered the application
of sanctions as an alternative to the individual approach, rather than the primary component of the
juvenile justice system [26, р. 159; 19, 18].
In addition, there are some new legal acts that
regulate the activities of juvenile justice. In the new
legislation less attention was paid to rehabilitation
of the offender and the powers of the prosecuting
authorities were expanded. All this has led to the
use of more and more harsh penalties. However, no
positive trends related to crime rate were observed.
Society was gradually coming to the opinion
that severe punishment is an appropriate response
to a crime (which is the main idea of the punitive
approach). But time has shown that the severity
of the punishment, too, does not lead to the
desired positive results. And the model of social

Formation of the Restorative
Justice Paradigm
In 1970 John Griffiths, an American professor
of criminal procedure proposed a new concept of
criminal proceedings – the “family model” [22,
pр. 373–380] (restorative justice), which has become a counterweight not only to the views of
G. Packer at his “double” concept, but also, in a
certain sense, it has become a counterweight to the
adversarial principle of the criminal proceedings
in the United States [11, p. 82; 12, p. 45]. Restorative justice emphasizes the value of equal interest
in the resolution of the case by both the victims
and the criminals, but at the same time it does not
focus on the importance of enforcement. It also
aims at the harm caused to individuals and relationships, rather than at the offense itself. The restorative justice model includes a number of restorative programs for victims, society and offenders [29, рp. 38–41].
Restorative justice is also identified by an
American scholar Beyzmor Gordon as one of the
three paradigms for juvenile justice [2, p. 76]. The
first paradigm is punitive. Its purpose is punishment
to the extent of the offense. The punitive paradigm
itself least sets the goal of rehabilitation. Moreover,
this paradigm extends the value of formal hostility
of the parties, determining guilt and the appropriate
consequences of the verdict [30, p. 443].
The punitive approach was changed by the paradigm of individualization of treatment (parens pa109

V. N. Makhov, A. S. Vasilenko, L. V. Chebukhanova

services has already outdated and appeared as a
reaction to the crime which only benefits the criminal. This paradigm does not make any attempts to
explain to the offender that (s)he has done damage
to someone and needs to take certain measures for
reparation, improving the situation and be liable for
the consequences of the harm caused by the crime.
Experts who study the function of punishment
noted that there are several effective ways of making an offender take responsibility for their crimes
and respond to the legitimate needs of society. In
addition, these methods are aimed at adopting some
positive values and bringing to the criminals’ minds
that they have offended others, and that criminal
behavior is unacceptable. Thus, the society has
come to restorative justice, that is, to the implementation of the third paradigm.
It is easy to trace the process of the paradigm
change in the context of the historical development
of the criminal procedure in the USA, which was
formed following the example of the criminal procedure in England, with a certain characteristic of
Private Prosecution Institute. As a result, firstly, the
victim had a wide range of rights American criminal case. By the end of the 18th century in the USA
public charge had begun to replace private one and
the role of the state in the criminal justice system
had increased significantly. The role of the victim
in the investigation of crimes decreased to such an
extent that by the early 19th century the victims of
a crime were not granted the right to claim compensation for damages from the offender in criminal
trial. The crime came to be regarded as an encroachment not on a specific person, but on society
as a whole.
In the 20th century, the vector of criminal justice development in the United States shifted toward providing procedural rights to the accused,
almost oblivious to the needs of victims of crime.
[8, p. 10; 9, p. 23] Since the early 70-ies, due to the
spread of the ideas of restorative justice, the government drew attention to a crime victim in the
criminal procedure in the USA.
Restorative justice, unlike the punitive approach considers crime not only as breaking the
law, but firstly as the violation of the victim’s
rights. It considers that the crime is committed not
only against the public order and the state, but primarily against the victim. Restorative justice puts
the main goal in taking criminal liability for the act,
of reparation to the victim, reconciliation of the of-

fender and the victim and social rehabilitation of
the offender in society [2, p. 84].
It is more persuasive to conclude on insolvency
of a punitive approach to tackling crime. In recent
decades, the idea of restorative justice has spread
beyond the USA and now it is gaining greater reputation [5]. The focus here is put not on punishment,
but on the reconciliation of the offender with the
victim and reparation [6, p. 43].
The original meaning of the restorative justice
paradigm, the idea of a reaction to the crimes, originates from the “traditions of non judicial understanding of justice, when the stumbled admonition
or criminal conflicts resolution were carried out in
the framework of small local communities through
reconciliation or agreement between the parties on
the basis of positive values”. The main idea of restorative justice is not new. For example, its basic
principles are compatible with the traditions of native American, Hawaiian, Canadian indigenous
population, aborigines in Australia and Maori in
New Zealand. These principles are also comparable
to the values underlined in almost all the world’s
religions [33, pp. 4–5].
As L. V. Golovko notes, in the 70-ies of the
20th century there was a crisis of the punitive approach to solving crime [3, p. 103]. Restorative justice as an alternative is gaining credibility worldwide. The focus here is put not on the punishment,
but on the reconciliation of the offender with the victim and on the reparation for the damages [6, p. 44].
Restorative Justice Programs Used
in Criminal Proceedings in the Countries
of Anglo-Saxon Law
In North Carolina, there is an interesting program for mediation in the district criminal court.
This program provides mediation in the court and
works as an alternative to judicial investigation,
but not to the criminal procedure as a whole.
Such program is enshrined in the norms of
North Carolina General Statutes, and the Supreme
Court adopted the Supreme Court Rules to enforce
these norms1. It is clearly stated in § 7A-38.3 D(a)
North Carolina General Statutes that the General
Assembly considers the implementation of mediation in district criminal courts as activities in the
1

Rules Implementing Mediation in Matters Pending in District Criminal Court. Available at: http://www.aoc.state.nc.us/
www/public/html/pdf/Dispute_Resolution/DistrictCriminal
Court.pdf (accessed 01.12.2016).
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public interest. For this purpose, in district courts
organizations practicing restorative justice programs created the certified mediation program.
Judges and district attorneys should encourage mediation for any criminal cases, if they see the benefits of such procedures.
In addition to the above documents, in this
state there are “Rules implementing mediation in
matters pending in district criminal court”.
In accordance with these rules, the court guided by inner conviction and by external factors
such as the willingness of parties to participate in
the mediation program; the refusal of a judicial
investigation does not violate the rights of third
parties involved in the process; the opportunity in
this specific case of the termination of the criminal
case behind reconciliation of the parties, etc. –
may recommend to the parties to participate in this
program.
The court encourages mediation and conciliation to achieve agreement as soon as possible.
After the case materials with the indictment
document are received by the court, the district attorney (and sometimes the judge) shall inform the
parties about the possibility of participation in the
program of mediation. If the victim and the offender agree to participate in this program, mediation
can be held directly at the courthouse. If the case
involves several defendants or victims, at the court
discretion, these persons can be united to participate in mediation.
If the parties have agreed to participate in the
mediation, the court will in writing or orally notify
them on the following conditions:
1. The deadline set by the court for mediation;
2. The name of the mediator or the name of the
community mediation center;
3. The claim for payment by offender a criminal duty of $ 60 for the implementation of mediation services.
In § 7A-38.3D (m) North Carolina General
Statutes states that by agreement, all or any portion
of the fee may be paid by a person other than the
defendant. In § 7A-38.7 (b) North Carolina General
Statutes states that the community mediation center
shall require proof that the defendant has paid the
dispute resolution fee and shall attach the receipt to
the dismissal form. Then the court sends the case
materials to the community mediation center or a
particular mediator.

North Carolina establishes the right of parties
to apply to the court or community mediation center for the replacement of the mediator that guarantees the protection of participants from possible
bribery of the mediator of one party.
If all parties have expressed their desire to participate in the mediation procedure and there all
formalities are eliminated, the mediation can take
place at community mediation center, in the courthouse or any other place, according to the agreement between the mediator and the parties [24].
Before the procedure, the mediator is obliged
to explain to the parties the stages of mediation and
its principles, the rights and obligations of the parties and the features of the mediated agreement.
In accordance with the “Rules implementing
mediation in matters pending in district criminal
court”, the participants who agreed to mediation
must be physically present at it. But there are exceptions to this rule: by agreement of the parties
and the mediator or by the court the person may
be allowed to participate in mediation by telephone or to be represented by a lawyer or a representative.
In general, “Rules implementing mediation in
matters pending in district criminal court” permit
the presence at the mediation procedure and the
participation of the parents and guardians of minors
(in this case mediation becomes similar to a family
conference), the lawyer (consultation are allowed
before, during and after the mediation, as well as
monitoring compliance with agreements) and third
parties (in this case mediation becomes like circles
of justice [16, pp. 315–318]) if the mediator believes their presence will help achieve the goals of
mediation. But the mediator has the right to restrict
the participation of such persons at any time as
soon as (s)he considers that their participation has
negative impact on the mediation process.
Thus, the consolidation in the state’s legislation of the mediation does not mean that the mediator cannot use other techniques of restorative justice in the process of reconciliation of the parties.
Mediation procedure itself takes place in
conditions of confidentiality. The Rules mentioned above contain direct prohibition on the
stenographic, audio or video recording by all participants of the mediation. It is emphasized that
this prohibition applies to record with the consent
of the parties.
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In addition to the principle of confidentiality
the mediator is given the witness privilege in the
matters relating to mediation. The meaning of this
privilege is as follows: if after mediation the parties
have reconciled and the mediated agreement is not
concluded, the case is returned to court and normal
criminal procedure continues. It should be mentioned that if the materials are sent from the court to
the mediator, district attorney may delay prosecution of those actions so that the mediation may take
place (N.C.G.S. § 7A-38.3D(b)). After returning
the criminal case to the court and resuming the process in according with the North Carolina General
Statutes § 7A-38.3D(k) – no mediator shall be
compelled to testify or produce evidence concerning statements made and conduct occurring in or
related to a mediation in any proceeding in the
same action for any purpose.
However, this rule has several exceptions. The
mediator may report to law enforcement personnel
on any statement made or on the conduct occurring
during the mediation process that threatens or
threatened the safety of any person or property. As
the mediator may derogate from the principle of
confidentiality if it is satisfied in the process of mediation that the adult family members violate the
rights of minors. In addition, the court may compel
the disclosure of any evidence arising from the mediation if the court determines that the introduction
of the evidence is necessary to the proper administration of justice and the evidence cannot be obtained from any other source (N.C.G.S. § 7A38.3D(k)(4)).
The ideal result of mediation shall be a mediated agreement which contains all the terms agreed
upon by the parties. An obligatory condition is the
written form of the agreement and signatures of
both parties. In North Carolina this agreement enters into force as soon as it is signed by the parties.
In Idaho, the mediated agreement is treated more
seriously, and for entry into force it must be approved by the court (18.1(8)/12.1(8)).
For today, Victim-Offender Mediation program has spread beyond America and now is successfully working in Canada, England and New
Zealand and in other countries. Typically, the program is carried out by private non-profit or public
organization, which works in close collaboration
with a local court [21].

Since the 70-ies, in addition to mediation there
were started many programs which can be called
restorative ones. Here are some of these programs.
Family Group Conferencing program is based
on the old traditions of dispute resolution of the
Maori tribes in New Zealand. Today, the family
conferences are used for most of the crimes committed by juvenile offenders.
In its modern form, the program has been enshrined in national legislation in New Zealand since
1989. Thus, from all the considered models of reconciliation in criminal proceedings in Anglo-Saxon
countries this model is most completely regulated
by legal acts.
This reconciliation program is currently used
in the same way in other countries: Australia (in a
modified form), the USA and Canada. In these
countries, a family conference is used for such
crimes as theft, arson, vandalism, drug offenses
and others. In New Zealand, this program is applied for the crimes of any severity, except very
serious ones [17].
This model of restorative justice is interesting
because the conciliation procedure is fully controlled by law enforcement. The police involved in
the process of reconciliation are present at every
meeting of participants and have the same rights as
everybody else. In addition, the process is monitored by the court for youth which can find a teenager guilty and to transfer the case to the district
court for sentencing. Thus, as it is rightly pointed
out by L. M. Karnozov, “it reaches the necessary
balance between community ways of conflict resolution and the necessary legal safeguards provided
by the court” [7, p. 229].
Family conferences have a wider range of participants than Victim-Offender Mediation program.
They are attended by the offender, members of
his/her family, the victim and members of his/her
family’s lawyer for youth, and a police officer.
Family conference is convened by court for youth
coordinator [30].
The mission of the family conference is to work
out an action plan for the offender to remedy. In addition, the family conference decides the question of
the necessity of sanctions application by the court.
The court almost always adopts the plan developed at the family conference. But it may use a
broad range of sanctions, up to deprivation of liberty
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for a term up to 5 years, even if the family conference has not recommended its use. This is particularly important when the prescribed plan of correction
is not performed. Thus, the court acts as a “final
stage”, if the plan is violated, and as a “filter” for
clearly not satisfactory recommendations [10, p. 53].
This form of restorative justice is optimal for
juvenile offenders due to the important role of
family in their lives [30]. In 1989 New Zealand
adopted the “Children, Young Persons, and Their
Families Act” that formalized the procedure of reconciliation in the legislation. As mentioned above,
the program is used in other Anglo-Saxon countries, for example, in the Australian state of New
South Wales. This procedure is also regulated by
“Young Offenders Act” (1997). The program used
in New South Wales was positively evaluated by
the New South Wales Bureau of Crime Statistics
and Research.
The practice of family conferences can be applied to almost all crimes committed by adolescents, although in practice it is used only in sufficiently serious cases (except those where the law
does not provide the possibility of its application).
Less significant cases are dealt with help of the police. Family conferences differ from the above Victim-Offender Mediation program and VictimOffender Reconciliation Programs in that they involve a greater number of the society members in
the discussion of the crime, recognize a broader
range of victims of crime and focus on the participation of the families of the offenders’ representatives [24; 37, pp. 137–145].
Family conferences were first introduced in
1991 in Australia as a part of a police initiative
(“Model Wagga” of conference holding in New
South Wales). The police conferences were also
established in the Australian Capital Territory. In
other States and the Northern territories the conferences were held on the basis of the judicial system.
Conferences in the field of juvenile delinquency
were legislatively approved in 1993–1994 in South
and Western Australia. The conferences there were
held without the police professionals [49, pp. 21–
45]. Later conferences were legally approved in
New South Wales and Queensland (juvenile of-

fenders); the practice of conferencing is also used
in the schools of Queensland. The model of conferences is integrated in other countries including
Canada, the US and the UK [23, p. 128].
Basis for the Restorative Justice Formation
in the Russian Federation
Today there is a worldwide trend of humanization of criminal legislation and practice of its application. In our study, we found that foreign states
(on the basis of Anglo-Saxon law countries analysis) tend to move away from punitive, repressive
criminal proceedings. The main direction of such
countries is restorative justice.
In the Russian Federation state leaders repeatedly declare that Russia is on the path of criminal
law humanization. The restorative justice programs
have already been used in our criminal procedure
without violating the Criminal Procedure Code of
the Russian Federation norms and focusing on the
norms of international law.
Let us start with the fact that in 2004 in the city
of Taganrog in the Rostov region there was created
the first “model juvenile court”. Then, in 2005 and
2006, two model juvenile courts were opened in the
city of Shakhty. Model juvenile courts may be located in a separate building and can occupy some
place in the building of the city (or district) court.
A distinctive feature of such courts is a special
room for a psychologist and a mediation room. The
courtroom in such courts is not equipped with bars,
but equipped with special furniture such as a semicircular table, behind which the participants including the judge sit in the trial.
The special features of the emerging model of
juvenile system in the Rostov region include active
use of the elements of restorative justice, which
consists of the application of conciliatory procedures carried out with the mutual consent of the
victim and the juvenile offender [36].
The judges of the Rostov region periodically
report to the Presidium of the Judges Council of the
Russian Federation on the results of model juvenile
courts. One of the Resolutions of the Presidium
states: “...Despite the absence of the special judicial legislation on juvenile courts in Russia they
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create its elements in law enforcement practice on
their own initiative, promoting enhancement of legal proceedings for minors and increasing rehabilitation in the judgements. Considerable decrease in
recurrent crime of minors testifies to efficiency of
juvenile technologies.
The 2008 generalization by the Supreme Court
of the Russian Federation of the practice of introducing juvenile technologies in the courts of general jurisdiction showed that juvenile technologies
at the regional level create the conditions for the
organization of a truly effective juvenile justice system in the Russian Federation. In order to improve
the efficiency and quality of juvenile justice,
measures should be taken to ensure uniformity of
the judicial practice of juvenile application technologies, to develop mechanisms for interaction of
courts with the bodies of the system of neglect and
juvenile delinquency, prevention, and legislation in
this field...”1.
The words “juvenile technologies” are not
highlighted incidentally. In fact, for the first time
the term was used by the Supreme Court of the
Russian Federation in “The Reference of introduction of juvenile technologies in courts of law” in
2008. Today it is applied quite often in spite of the
fact that according to the working group on representation of Judicial Council of the Russian Federation on creation and development of juvenile justice
in the justice system of the Russian Federation
there is no legal definition of the concept “juvenile
technologies”.
In the Reference on maintaining courts of subjects of the Russian Federation the information on
use of juvenile technologies by courts of general
jurisdiction, the working group on representation of
Judicial Council of the Russian Federation attempts
to give definition of this term. So, according to the
reference, juvenile technologies are the special organization of justice concerning minors in the conflict with the penal statute founded on comprehen-

sive awareness of age features of minors, application of special rehabilitation programs (methods,
techniques) eliminating further possible delinquent
behavior of minors2.
Holding conciliatory procedures of restorative
justice as well as private injunction (individual juvenile rehabilitation plan is issued in this way in
Russia) are the elements of juvenile technologies,
and these technologies are applied in the courts of
52 subjects of the Russian Federation3, and also in
the explored countries of Anglo-Saxon law.
Thus, the establishment of restorative justice in
relation to minors has occurred. It should be noted
that in the analyzed countries, mediation and other
programs of restorative justice were primarily used
only for minors. And only then fears that mediation
cannot be effective and achieve its goals with respect to adult criminals have been dispelled. Today,
adult offenders can also participate in mediation in
these countries.
Overview of the Elements of Restorative Justice
Practices in Criminal Proceedings in Russia
In the case of the use of restorative justice programs within the framework of juvenile technologies, they remain unchanged at the pre-trial stages.
After receiving information about the crime and its
verification, the criminal proceedings start, if there
are the grounds for this. Then a preliminary investigation is conducted, and the criminal case is sent to
the court.
However, the normal course of proceedings
can be changed in court. Due to the lack of legislative consolidation of the restorative programs
(which are an integral part of juvenile technologies), the court does not have a clear algorithm for
this practice of applying to minors, therefore,
each court has its own traditional procedural
features. But in general, in the practice of applying

2
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Ibidem.
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restorative programs (within the framework of juvenile technologies), some general sequence of actions can be found out.
As a rule, in courts where juvenile technologies
are applied, the post of a judicial assistant with the
functions of a social worker (or with the functions
of a social educator) is created. This specialist
works together with judges and is exclusively engaged in cases of minors.
When a criminal case is sent to the court, the
assistants create a “social and psychological support card”, which lists all available data on the
identity of minors. If there is no such position in the
prosecution court, it prepares a report on the identity or a social support card with help of any prevention specialist (usually a psychologist or social welfare worker)1.
The card will indicate the information received during a conversation with a teenager,
his/her parents, the identification of information
received from the commission on the affairs of
minors, school, neighbors, and from the tests conducted by minors [15].
The card or report on identity is not proof in
accordance with the Criminal Procedure Code of
the Russian Federation, but the information is examined by the court in the proceedings. Often the
drafters of this document are involved to interrogation as experts. Thus, the information contained in
the card acquires probative value, and the card itself
(or report) is attached to the case materials. This is
done in accordance with Articles 73, 74, 84 of the
Criminal Procedure Code of the Russian Federation, since this card is considered as the “other document” containing information of importance for
establishing the circumstances that characterize the
personality of the accused.
Then the judicial assistant sends the necessary
materials (application for mediation, social security
card, etc.) to the Municipal Reconciliation Service
and the Commission for the Affairs of Minors and
the protection of their rights (for example, as in the
Perm region). At the same time, the assistant sends
information letters to the victim, as well as the accused or their legal representatives. This letter informs that a criminal case has been filed and the
court cooperates with the mediation service (Mediation Commission etc.). This is done to help the

parties come to the agreement on the compensation
of the harm caused. The parties should be notified
in the letter that the employees offer mediation services to hold a meeting of the parties. In some regions, such a letter sent to the parties is signed by
the Chairperson of the district court.
If the parties agree to a conciliation meeting,
the mediation officer (the lead specialist) analyzes
all available information and selects the type of
mediation program. Then preliminary meetings
are held, one of which should ideally end with the
conclusion of an agreement. Then, the lead officer
makes a report on the results of the mediation
program and sends it to the court and to the
Commission for the Affairs of Minors and the
protection of their rights. The court must receive
this report no later than 3 days before the trial
[13, p. 31].
There has been similar practice in Moscow.
When a criminal case against a juvenile arrives in
one of the district courts of Moscow, the judge, on
his/her own initiative, guided by his/her inner conviction on the basis of international principles of
mediation and restorative justice, can send information about the case to the Perekrestok Center.
The specialists of the Center “...focus on the programs of restorative justice...” [14]. These experts
analyze the information received and, if possible,
organize preliminary meetings with the accused and
their legal representative, and then with the victim.
This is followed by a joint meeting, according to
which the parties can conclude an agreement on
mediation.
Further this agreement and the report of the
expert are taken to court. The court files these documents with the case and then takes into account
the participation in the restorative justice programs
as a mitigating factor.
In the practice of the Perekrestok Center and
judicial cooperation, there were cases when after
the meeting the victim sent an application for dismissing of the criminal case due to the reconciliation of the parties. And the court, in accordance
with Article 25 of the Code of Criminal Procedure
of the Russian Federation and Article 76 of the
Criminal Code of the Russian Federation, dismissed the case due to the reconciliation of the
parties.
Thus, the mediator of the Center worked with
the seventeen-year-old Yuri who committed an illegal encroachment on the ownership of the car (part 3
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of Article 30, part 1 of Article 166 of the Criminal
Code of the Russian Federation). Please note that
this is a misdemeanor. Meanwhile, Yuri tried to
commit a crime twice, but in both cases that was
not possible due to the reasons beyond his control.
At first, Yuri managed to escape, in the second case
he was arrested. There were found 2 victims.
When the mediator attempted to contact the
victims and to offer participation in the rehabilitation program, only one victim agreed. The second
person refused to participate.
In the end, full mediation took place between
the accused and one of the victims.
However, in court Yuri apologized to the second victim, who accepted it and refused the compensation of the caused damage requirement, considering it as insignificant. Both of the victims petitioned the court to dismiss the criminal case due to
reconciliation of the parties. The court granted the
motions and dismissed the case [1, pp. 38–43].
In the Rostov region, the application practice
is different and all the preparatory work is done by
judge assistant with functions of a social worker.
S/he collects all the necessary information about
the minor, characterizing the personality and the
living conditions of the minor defendant. The judicial assistant together with the bodies and institutions of the state system of neglect and minors
offenses prevention, conducts a socio-psychological examination of the defendant, and puts collected information into the card of social support
or a report to the court. The assistant conducts
conciliation procedures and prepares court recommendations [15].
In the practice of the center of the Ivanovo region “...while preparing a criminal case against a
minor a judge sends to the Commission for the Affairs of Minors and Protection of their Rights a resolution on the socio-psychological examination of
the adolescent’s personality, on the preparation of
proposals on the possibility of the court applying
educational and rehabilitation measures instead of
punitive and repressive ones, on the application of
measures of social adaptation of minors in conflict
with the law, as well as on the support for the interaction of the court with all the agencies of prevention and public organizations...” This resolution is
sent to the psychologist who collects and summarizes information about the social status of the minor and his/her life conditions and education, and

establishes contact with the minor and his/her parents (representatives). After that, all received information is reflected in the card of sociopsychological support. Then the psychologist decides on the possibility and necessity of mediation
programs. And if s/he finds it possible “...the psychologist organizes a reconciliation meeting at the
Mediation commission with the participation of the
accused minor, his parents / legal representatives,
the victim, enabling the offender to take responsibility for his actions, to compensate the caused
harm to the victim, and the victim to get the support, to restore a sense of security and to obtain
compensation for material damage and moral injuries. The meeting of the accused and the victim is
held only in the case of prerequisites: recognition of
the accused of participation in a criminal situation;
his/her willingness to make amends for the harm
done by their actions; the victim’s willingness to
meet with the accused. The General condition of
mediation programs is the voluntary participation
of the parties, which is found out by a psychologist
in confidential meetings...”
If the parties reconcile, they sign an agreement,
which sets out the terms of the mediation agreement. Then the agreement is sent to court, where it
is attached to the criminal case materials and disclosed in trial. The psychologist is involved in trial
as an expert. After the end of the proceedings, the
Coordination Council on development of juvenile
justice monitors compliance with the agreement
concluded by the parties1.
Describing the practice of restorative programs
in the Russian criminal procedure, we consider the
ideal model where the parties agree to the mediation meeting. However, it does not always happen.
It should be noted that from time to time, the
mediator is faced with such a problem, for example,
when the offender sincerely wants to participate in
mediation, indemnify and reconcile with the victim,
which is not necessarily motivated by the desire to
avoid criminal liability, but the victim refuses to
participate in mediation.
Regardless of who holds the conciliation meeting, in any case all the records are sent to the
judge. It is worth noting that even if the parties have
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reconciled and the defendant has compensated the
damage, the court cannot be avoided. Thus, this
does not violate the principle of justice only by the
court.
As mentioned earlier the court is entitled to attach the file with all documentation obtained after
the reconciliation procedure or the documents containing information about the restorative justice
program application. Different regions have different practices, and documents have different names.
That can be a report to the court on the identity or a
card of social support, which are prepared upon
receiving the case by a judge assistant, court clerk
or court psychologist. Also, depending on the region, these documents may be examined in a court
session as materials describing the identity of the
defendant. Sometimes information from these documents is disclosed by those who made these documents during interrogation as an expert in court,
and in this case, the obtained evidence is entered
the court records, and these documents are kept in a
criminal case1.
In the Perm region, a social profile for a minor defendant is formed, to which mediation
agreements signed as a result of the mediation
program may be attached. The assistant to judge
forms this file.
As a result, the final decision is taken by the
court, which according to its internal conviction
evaluates the provided information. Analyzing the
Resolution of the Plenum of the Supreme Court of
the Russian Federation “On judicial practice of legislation application regulating the features of criminal liability and punishment of minors” Professor
A. V. Grinenko rightly drew attention to the instruction of the Plenum to discuss in each specific
case the possibility of applying to the juvenile the
provisions of Articles 75–78 of the Criminal Code
of the Russian Federation (including the reconciliation with the victim in misdemeanor cases) and Articles 24–28 of the Criminal Code of the Russian
Federation for exemption from criminal liability
[4, p. 11]. Thus, the Supreme Court, and members
of the judiciary appeal judges pay more attention to
possibility of exemption of minors from criminal

liability. We believe that legislative consolidation
of mediation programs will contribute to the implementation of such recommendations, but the exemption from liability will be linked with extremely
important rehabilitation work with the minors.
According to existing practice, the court decision can include the individual rehabilitation plan
for a particular minor (there are similarities to New
Zealand family conferences, which led to the mandatory component of the offender’s plan of action
for correction approved by the court). It is adopted
in the form of a private court decision (part 4 of
Article 29 of the Code of Criminal Procedure of the
Russian Federation) as the basis of individual preventive work with juvenile bodies and services of
the system of prevention of neglect and juvenile
delinquency (an individual program for the rehabilitation of a minor in accordance with Article 6 of
the Federal Law No. 120-FZ of June 24, 1999 “On
the Basics of the Prevention of Neglect and Juvenile Delinquency”).
Conclusion
In this study, we analyzed the elements of restorative justice programs, the practice which is
currently applied in the Russian Federation. An urgent need was identified for the legislative consolidation of the possibility of applying restorative justice programs in criminal procedure of the Russian
Federation. In this case, the use of such programs is
the most reasonable when the evidence has already
been collected. In this case, the use of such programs is the most reasonable when the evidence of
criminal case has already been collected. This will
protect participants of criminal process from a
number of problems that may arise if the parties
agree to mediation and it has not been successful.
Thus, we propose to apply a restorative program
only at the trial stages.
In order to be independent and objective in
this situation, the court needs the assistance of an
objective, professionally trained mediator, whose
mission is reconciliation of the parties. It seems
necessary to make the following revision of Article 25 adoption in the Criminal Procedure Code of
the Russian Federation on the reconciliation of the
parties: “the Court has the right, at the request
of the victim or their legal representative to dismiss the criminal case against the person accused of

1
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committing a crime of minor or medium gravity,
in the cases provided by Article 76 of the Criminal
Code of the Russian Federation, if, with the assistance of an independent, impartial, professionally
trained mediator mandated by the court, that person reconciled with the victim and made amends
for his/her harm, or for this purpose an agreement
was drawn up as a result of mediation”.
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