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I. THEORY AND HISTORY OF STATE AND LAW
Information for citation:
Reutov V. P. Naselenie i ego predstaviteli vo vlasti: evolyutsiya otnosheniy (istoriko-pravovoy aspekt) [Population and its Representatives in the Government: Evolution of Relations (Historical and Legal Aspects)]. Vestnik
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378. (In Russ.). DOI: 10.17072/1995-4190-2016-34-366-378.
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POPULATION AND ITS REPRESENTATIVES IN THE GOVERNMENT:
EVOLUTION OF RELATIONS (HISTORICAL AND LEGAL ASPECTS)
V. P. Reutov
Perm State University
15, Bukireva st., Perm, 614990, Russia
ORCID: 0000-0003-1209-4924
ResearcherID: E-5683-2016
Articles in DB «Scopus» / «Web of Science»:
DOI: 10.17072/1995-4190-2016-32-144-148
e-mail: tgp@psu.ru

Introduction: the article is devoted to the analysis of legal aspects of relations between
representatives of the population in the institutions of the state power and the population that
elected the representatives from the historical perspective, as well as to the consideration of
significance of these relations in modern conditions. Purpose: to analyze relations between the
elected representatives of the population and electors, from antiquity till today, in terms of obligatoriness of mandates and the possibility to recall elects (imperative mandate) or to have no
elects (free mandate); to evaluate the importance of these relations today. Methods: the research is based on historicism as an important component of the dialectical approach, the system method and the comparative legal method. Results: it has been discovered that in antique
times the people’s elect only had a responsibility of moral character, in medieval Europe and in
Russia the representation of the population was very limited. It has been found out that the
question of the juridical fixation of the mutual obligations of the people’s representatives and
the population has only become essential in modern times. Conclusions: the notions of the imperative and free mandates do not reflect the variety of real relations between the elect and
electors. In real history, there has always been a combination of both, depending on specific
conditions. In modern conditions, the elements of real accountability and the recall of a deputy
can take place only at the level of local self-government.
Keywords: deputy status; imperative and free mandate; representation of the people;
mandates for deputies; deputy recall
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Information in Russian
НАСЕЛЕНИЕ И ЕГО ПРЕДСТАВИТЕЛИ ВО ВЛАСТИ:
ЭВОЛЮЦИЯ ОТНОШЕНИЙ (ИСТОРИКО-ПРАВОВОЙ АСПЕКТ)
В. П. Реутов
Доктор юридических наук, профессор, заведующий кафедрой теории и истории государства и права
Пермский государственный национальный исследовательский университет
614990, Россия, г. Пермь, ул. Букирева, 15
ORCID: 0000-0003-1209-4924
ResearcherID: E-5683-2016
Статьи в БД «Scopus» / «Web of Science»:
DOI: 10.17072/1995-4190-2016-32-144-148
e-mail: tgp@psu.ru

Введение: статья посвящена анализу правовых аспектов взаимоотношений представителей народа в органах государственной власти и избравшего их населения в исторической перспективе и их значению в современных условиях. Цель: проанализировать
отношения между избранными представителями населения и избирателями, начиная с
античности и по сегодняшний день, с позиции обязательности наказов и возможности
отзыва избранников (императивный мандат) или отсутствия таковых (свободный мандат). Оценить их значение для современности. Методы: основу данного исследования
составил историзм как важная сторона диалектического подхода, а также системный
и сравнительно-правовой методы. Результаты: установлено, что в античном мире ответственность народных избранников носила лишь моральный характер, что в средневековой Европе и России представительство населения имело крайне ограниченный характер. Выявлено, что вопрос о юридическом закреплении взаимных обязательств представителей народа и населения стал актуальным лишь в новейшее время. Выводы: понятия императивного и свободного мандатов не отражают богатства реальных отношений избранных и избирателей. В реальной истории всегда имело место сочетание
того и другого в зависимости от конкретных условий. В современных условиях элементы
реальной отчетности, отзыва депутатов могут иметь место лишь применительно к
уровню местного самоуправления.
Ключевые слова: статус депутата; императивный и свободный мандат;
народное представительство; наказы депутатам; отзыв депутатов

date of a deputy of a representative power body can
play the leading role.
The mandate of a deputy of a representative
power body is recognized as an element of the deputy's legal status that characterizes the legal relation
between the deputy and the electors who authorized
him to put the people’s will in practice in the representative body [7, p.133].
In modern literature on constitutional law, European authors’ position about the existence of the
two types of mandates of the people’s deputies is
accepted (let us note that it is more precise to speak
about two types of the deputy's legal status since
besides characterizing connections with the electors
a mandate also includes other elements of the deputy’s legal status). As A.N. Didenko states, the criteria are “orders – reports – recall” [7, p.133]. If electors give their orders, these are obligatory for execution, and the deputy is to report to his electors on
the implementation. If they are not fulfilled,

Introduction
The question of the legal status of persons
elected by the population for participating in exercise of the state power has always been in the focus
of philosophers, political experts, sociologists, historians and lawyers. It has been considered from
different perspectives, in particular when analyzing
the government forms and political regimes, people’s sovereignty and separation of powers, parliamentary system and natural human rights theory. A
lot of publications are devoted to the problem of the
so-called imperative and free mandates of a deputy
of a representative power body.
Studying all the aspects of the cooperation between the population and persons elected is an
overwhelming task. Thus, there arises a question which of the abovementioned aspects are of crucial
importance? It appears that the problem of the imperative mandate and its antipode – the free man367
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the deputy can be recalled prematurely in accordance with the established procedure. Correspondingly, a free mandate means relations characterized
with the absence of these elements and the mechanism of their realization.
Modern researchers studying the problem
within the framework of the Russian Federation
constitutional law share these ideas. The issue is
described to the fullest extent by S.A. Avakyan in
his courses on the Russian Federation constitutional
law. In particular, the author writes that an imperative mandate is characterized by the presence of
mandatory orders, the deputy’s accountability and
possibility for the electors to recall the deputy. A
free mandate means that the deputy is not bound
with orders, the electors can get the necessary information but do not have the right to recall the
deputy [1, p.441-443].
What is noticeable, in both the course by
S.A. Avakyan and the other book – a course by
E.A. Kozlova and O.E. Kutafin on the Russian
constitutional law – it is reasonably stated that in
accordance with the current Russian legislation
and the common practice, deputies of the State
Duma must keep in touch with their electors, analyze complaints, letters and requests from the population, organize meetings with the population,
inform people about the work completed [12,
p.435].
Moreover, under definite conditions, the current Russian Federation legislation allows for
recall of deputies of legislative bodies of the
Russian Federation territorial entities and deputies of municipal bodies. In this context, a question arises if the presence of an imperative mandate or a free mandate is sufficient to fully cover
the characteristics of relations between electors
and their representatives in bodies of the state
and municipal power? It looks like the answer is
obvious.
The analysis of the relations between elected
deputies of representative bodies and citizens only in terms of an imperative or a free mandate
does not meet the today’s requirements. They do
not reflect the level of the democracy development in modern conditions, in particular, from
the perspective of the development and improvement of the people’s participation in exercise of the state power.
The modern researcher of power issues
A.I. Horoshiltsev reasonably points out that recall
of an elected people’s representative is one of the
forms of the direct people’s governance, a neces-

sary way of providing a feedback connection between the state and the people. Through this feedback, the people, the society influence the state,
evaluate the decisions and actions of the state bodies and officials. In case they are inadequate, the
mistakes accumulate and the result is hard to predict [22, p.180-186].
In this connection, there is an interest in studying the development (or absence) of the institution
for recalling elected representatives of the population from the historical retrospective.
The Status of Elected Representatives
in Antique States
The specific features of the status of the people’s elects can be most fully and clearly traced in
the developed antique democracy that existed in
some of Greek city states, in particular in the Athenian republic in the period of its prosperity. It is
explained by the fact that it served as a kind of
standard and by the fact that a sufficient quantity of
authentic and convincing evidences survived to
characterize it.
The analysis of the nature of the Athenian Republic’s power has been performed in many researches. Let us refer to the quite well-known book
“Theory of State” by V. Ivanov [11]. The Ecclesia,
created in 462 B.C. as a meeting of all the citizens,
had a great authority. All the free men, citizens of
Athens, had equal rights to participate in the work
of the Ecclesia, although the attendance was very
low, and consequently some enforcement measures
were used, and later a fee for participating in the
meeting was introduced.
Beside Ecclesia, a lot of public positions were
introduced filled in with a permanent rotation.
There were also elective positions consisting exclusively of those with a high importance that required
special preparation of the candidates (military leaders and treasurers).
V. Ivanov carefully describes the disputes between the ancient Greek thinkers (Plato, Aristotle),
as well as between the European authors of the
modern period (C. Montesquieu, J.J. Rousseau)
right up to our contemporaries (I.V. Melanchenko,
B. Manen) about which method is more democratic – the elections or the lottery [11 , p.166-174].
We do not set the task to evaluate the conclusions
by V. Ivanov that neither elected officials nor officials receiving their positions through a
lottery were the true people’s representatives
as the people just recognized their power
368
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and agreed to it [11 , p.175]. For us, it is noteworthy that under this system, there was a vivid connection between the elected or the lottery-chosen
officials and the society.
This in particular was manifested in the fact
that the chosen candidates were checked for their
civil ability and political reliability. In case it was
discovered, for example, that they did not pay taxes, did not follow the accepted ethical principles,
they were not allowed to take the position. The citizens could lay an accusation against the serving
officials, temporarily suspend them from their positions till the court declares them not guilty or removes them from their positions.
In Athens, there were prohibitions to occupy
some of the positions twice in succession, and for
some of the positions – twice in a person’s life.
In the course of time, the relations between the
bodies changed, the formal split of the supreme
power took place between them, but the duty remained for everyone who occupied his position
through a lottery – to give a report on his work
done [11, p.171-174].
Summarizing the research on the role of elected representatives of the Athenians, V. Ivanov
writes that in Athens there were conditions created
for every willing citizen to participate in exercising
the power, even though for a short period of time.
That was contributed by the territory's size and limited number of citizens, developed culture and
comparatively negligible social inequality, enough
time for participating in the political life.
It should be especially noted, however, that the
civil society of Athens did not include all the citizens of the state and even not all the free citizens.
V. Ivanov calls this regime merocratical (originating from Greek μέρος – “part”) [11, p. 177-179].
As for the guarantee of rights, in accordance with
the information received by G. Jellinek, the political rights of the Athenians were guaranteed by a
fairly developed legislation. The participation in the
political life was vividly realized and acknowledged as legal rights, and these rights were protected by the court [9, p.310]. However, a more detailed description is not given.
G. Jellinek also noted that in the developed
Roman state, recognition of a citizen as a bearer of
the claims that the state is to perform its functions
and claims to participation in public life was the
content of Roman juridical thought. Moreover, in
G. Jellinek’s opinion, the antiquity has directly in-

fluenced the modern states exactly through the Roman state [9, p.315-316].
Analyzing the general ideas of the people’s
representation by an elected body regarding both
Hellas and Rome, he writes that when people can
act on their own, there is no necessity to create a
government. However, in cases when the people are
not able to act all together due to natural reasons, in
both Hellas and Rome, the actions of elected or lottery-chosen officials are the representation and are
considered as actions of the people themselves, resulting in the rights and duties for the people. The
elected person is granted with a public legal mandate that gives him the right to perform actions legally settled for him, at his own free discretion [9,
p. 543-544]. Although, as it was mentioned above,
they are to report on the work done when their service is completed.
Russian researchers on the problems of mandates for elected representatives actually write
about the same, although in brief. For example, in
the above-mentioned work by A.N. Didenko, it is
noted that some features of imperativeness already
existed in political systems of the ancient democracies [7, p.133]. A.V. Malko and V.N. Sinyukov also
point out that in Athens officials were liable for
violations and were to report on the work performed by the end of their service period. The liability for the improper fulfillment of the duties existed yet in Rome, where it was mostly of the political nature [15, p.13].
Thus, summarizing the main points concerning
the character of the people’s mandate in the conditions of the ancient democracy, one can say the following. In antique states, particularly in polises in
the territory of Greece, there was no point in the
issue of the character of mandates in bodies taking
the most important decisions and resembling modern representative bodies of the state power, because all the adult free people could participate in
the work of such bodies and they actually often
did. Later, there were also no questions arising
about the responsibilities and recall of members of
bodies similar to the modern representative bodies, because the bodies themselves were formed
not through the free elections and the question of
the fate of these structures’ members (e.g., the
Roman Senate) was settled through the stand-up
political struggle of warring factions, as well as
the question of the officials’ liabilities, as it was
mentioned above.
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This conclusion does not contradict G. Jellinek’s idea given above about the dominating influence of the Roman experience onto the future. The
author speaks exclusively about the juridical aspect,
about expressing the people’s absolute power in the
legislation.
As for the status of elected or lottery-chosen
officials, who can be compared with the modern
representatives of the executive authority, the fact
of their legitimation was of a democratic nature. In
this sense, they were representatives of the Athenian people similar to representatives of the power
bodies of the subsequent times. Their mandate,
speaking the modern language, was neither free nor
imperative. These terms just do not show the mandate’s nature. Their liability was of a moral nature,
it was not legally enshrines, although they were to
report on the work done when their service was
completed.

didate’s descent, affiliation with the aristocratic
family line, church hierarchs, etc. This was also
true for forming the English parliament, French
States General and bodies of other countries.
In this context, it is hardly possible to speak
about the nature and features of a mandate for a
representative. However, according to some authors, the issue about a mandate for a representative (an elect) is appropriate in respect of the representative bodies of some of medieval cities and
also for the arrangement of self-government at
the level of extremely stable communities and
colonies. V. Ivanov calls this phenomenon fragmentary "relapses" of the classic democracy [11,
p.178].
Of course, in this case it is hardly possible to
speak about the true account of the people’s opinion, let alone expression of the people’s will. However, the very idea of existence and assigning of
power authorities to elected bodies of the people’s
representatives should be regarded as an achievement of medieval cities. Unfortunately, modern
researchers give little information about the existence of the elements of imperativeness in the relations between the population and elected representatives in the self-government bodies of cities of that
period.
For example, in the abovementioned work
A.V. Malko and V.N. Sinyukov write that the institution of responsibility and recall of elected representatives appeared in European cities for officials
and the judges elected by the population. They call
it non-typical [15, p.13-14]. A.N. Didenko agrees
with them, associating this institution with the
struggle for power of the bourgeoisie class being
formed [7, p.133].
Representatives elected by the population and
exercising some power authorities also existed in
Russian cities-republics Novgorod and Pskov, and
even in some of the Russian Duchies. In particular,
we are talking about wardens and sotskiys (peasants
elected for a public role), and since the 16th century
– about the sotskiy sworn-men (“the crosskissers”), zemstvo judges, volost judges, guba
foremen. However, the researchers recognize the
fact that there is no extant information about the
order and terms of elections and the responsibility
of elects concerning an earlier period. It is an interesting fact that in case a warden did not exercise his
functions in a proper way, the duty to compensate
for the damage from theft and robbery to the victim
was imposed on the population [21, p.225-227].

Ideas of the Representative Government
in Medieval Europe and in Russia
In medieval Europe, feudal states were, first of
all, an organized power of feudal lords and landowners. Besides, the states had deep contradictions
inside the ruling class and between the state and
ecclesiastical authority. Considering the problem in
terms of the state legal structure, V. Ivanov reasonably points out that feudalism is closely connected
with aristocracy and oligarchy, and is principally
“the domination of the few above all the others”
[11, p.218-219].
Characterizing the medieval feudal state, G.
Jellinek sees it consisting of classes and being dualistic, which means that it never concentrated the
public power in its hands, there were other authorities representing feudal organizations, organizations
of definite classes, municipalities and church, often
standing against the king or the key feudal lord [9,
p.320-321]. A similar opinion can be found in the
Soviet literature. In particular, authors of a chapter
in the course on the state and law theory also write
about the actual dependence of the monarch on the
classes, leading to the establishment of the classrepresenting structures, which had nothing in common with the true representation of the people [16,
p.218].
The study of literature available on the status
of class representatives in representative bodies
shows that these were formed with the use of different methods being quite far from the modern
ideas about democratic elections. A significant part
of the seats was granted on the grounds of the can370
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Legal historians researched in detail the problem within the framework of studying the guba reform and zemstvo reform in Russia of the 15-16th
centuries. It is interesting that the elections were
often jointly held with peasants, craftsmen and noblemen (of course, not peasant serfs but free state
peasants are meant). The guba elections had in
many respects the all-classes character. Later, the
order changed – a number of officials were separately elected by peasants and craftsmen (townsmen). The heads were elected by all and as a rule from noblemen. The elections were recognized as
valid only in case the voting was unanimous. Here,
like in the earlier period, activities of the elected
guba establishments were reportable to a certain
extent. In case of losses, officials were answerable
to the victims and were to compensate for loss. In
case of their insolvency, this duty was imposed on
the population that had elected these officials [21,
p.228-229].
There is no necessity to describe here the system of the guba and zemstvo self-government in
Russia of that period, which is fairly wellresearched. Let us mention once again that the zemstvo authorities were elected by all the classes except
for the state service class people. The term of election was not limited, but the population had the right
to recall, to “replace” the elects. Protocols of elections were sent to Moscow for approval. The zemstvo authorities were called to Moscow for swearing
an oath. The authority of the zemstvo governors was,
first of all, associated with economic, finance and
court affairs. They were also responsible for collecting taxes and sending them to Moscow.
In the researchers' opinion, the zemstvo reform, as well as the guba reform that had preceded
it, was planned as the country-wide reform. However, it was fully implemented only it the territories
of the Russian North. The guba and zemstvo selfgovernment remained incomplete and were replaced everywhere with the commanding voivode
government. However, the introduction of this government did not fully destroy the self-government.
The guba and zemstvo establishment continued to
function in some territories at the times of voivodes, retaining their independence in some of the
spheres [20, p. 109-110].
Therefore, as applied to the Russian state, representative bodies elected by the population of cities and settlements existed from the statehood establishment. Their authorities and the order of formation did not coincide with the modern ideas of
democracy, but the fact of their existence deserves
to be praised. It is rather problematic to speak about

the character of responsibility (the nature of the
elects’ mandate) for a number of reasons, but it is
noteworthy that there were a kind of requests given
to elects and even the elements of the elects’ replacement in case they failed to fulfill their duties
or fulfilled them improperly.
The situation with the local government was
changed with the zemstvo reform of 1864. Literature on this topic is quite extensive, but most of the
authors are unanimous in evaluating it as a reform
that excluded the opportunity for the zemstvo bodies to influence any sphere of life except for the
pure economic issues of local importance. In no
way diminishing all the positive points, we must
note that the elections’ class and multistage nature,
incomplete forming and removing a number of issues associated with the counter-reform of 1890
from the zemstvo control do not give grounds for a
more detailed analysis and positive evaluations.
It is worth mentioning that the “Regulation on
the Gubernial and District Zemstvo Establishment” of January 1, 1864 (published in the Collection of Laws of the Russian Empire, Section I,
Vol. 39. No. 40457) contains Article 88, in accordance with which removal from a post is performed through closed (secret) ballot of the Zemstvo Meeting, and the final decision is taken by the
Guberniya Zemstvo Meeting or the regulation of
the Governing Senate - in accordance with Article
117. The regulation does not include elements associated with the punishment or responsibility of
the Governing Senate.
The activities of the Zemsky Sobors (Assemblies of the Land) in Russia are among the most
important and interesting material to be analyzed
in this section of our work. Here, the above-cited
book by V.I. Sergeevich and the monograph on
the Russian law history edited by V.S.
Nercessyants could be suitable guides and the actual data sources.
Let us say just a few words about the Council
of Boyars, which can be called a predecessor of the
elective bodies represented by the Zemsky Sobors
in the 17th century.
The nature of the Council of Boyars (Tzar's
Council) did not get a certain evaluation in literature
on history. Even the term itself is disputed for having
a mismatching meaning in different periods. From the
16th century, the “council” of the tzar with the “boyars” became permanent. The issues were discussed
up to taking a unanimous decision. However, the
Council did not limit the power of the tzar, it served as
a consultative body, consisting of the well-born
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dukes and boyars, on the one hand, and land representatives and the priesthood, on the other hand.
The tzars' attempts to accept the support of the
humble people resulted in the opposition of the boyar aristocracy. This led to changing the Council's
composition, to creating of the “Close” or the “Secret” Council, etc. The composition of the Council
was constantly enlarged with the noblemen,
okolnichie, etc. The Council participated in discussing draft tzar orders, in solving specific issues of
the administration and court activities. The authorities of the Council can be compared with the authorities of representative bodies (with a stretch of
imagination, of course). However, as for the subject
of this work, it is enough to mention the fact that
the Council studied complaints of individual persons, communities and population classes [20,
p.92]. There is no other information in literature
concerning the Council’s relations with the population. That makes sense because the Council's
composition and its formation were fully dependent on the tzar’s will, and the population was not
involved.
As for the Zemsky Sobors in Russia, their history and legal status are well-researched in literature. The interesting fact is that Russian researches
into the pre-revolutionary period (by V.I. Sergeevich, B.N. Chicherin) were performed with the
use of the comparative method on the grounds of
the analysis of the nature of the French States General and the English Parliament. The general conclusion made by V.I. Sergeevich is that the representative bodies of the three mentioned countries
appeared due to similar causes and the conditions
of their emerging were alike [21, p.123].
The analysis of the Zemsky Sobors’ protocols performed by V.I. Sergeevich shows that the
composition of the Sobors was formed in two
ways – through the tzar’s invitation and through
the elections [21, p.131]. The invitation was practiced for the supreme priesthood and a part of the
military men. The lowest ranks of the priesthood
and the lowest ranks of the military men were
elected. Different ranks of the craftsmen (tradesmen and townsmen, and a part of the peasants
being still free in 1613) were elected for the
Zemsky Sobor. The number of elects, the scope
of the representation and the order of elections
were not stable and varied from one Sobor to another. The proposal for the elections on behalf of
the tzar was sent to voivodes or guba’s foremen.
It is an interesting fact that it was recommended
to choose “good and clever” people who could

tell about the local needs and problems [21,
p.135-138].
These facts prove that the elements of imperativeness already existed in the elects’ mandates at that time. (Although it is hardly possible
to speak about the mandate itself in its today’s
meaning). For example, it is known that the Code
of 1649 was developed and adopted at the elected
people's initiative, later the changes were introduced to the Code in the same way [21, p.158159]. At the requests contained in complaints of
elects, the most flagrant cases of the power misuse, of the officials’ and the supreme priesthood's
despotism and others were addressed [21, p.172].
This fact is also acknowledged by researchers of
the Soviet period [20, p.99].
Thus, finishing the section devoted to the
analysis of the status of population representatives in medieval Europe and Russia, we must
note that despite peculiarities of the particular
bodies at different period of the states’ existence,
there was something in common, typical of all.
In particular, the order of the formation and functioning of the representative class bodies (the
Parliament of England, the State General in
France, the Council of Boyars and the Zemstvo
meetings in Russia) exclude the very question
about the nature of the representative mandate.
When a significant part of the representatives
originated from the high society or religious aristocracy or was appointed by the direct monarch’s
order, we can only speak about the moral or political responsibility (loss of trust).
However, these elements of dependence of
elects on the population that elected them existed
practically in all countries in the form of complaints
and requests. However, they were mostly not of the
legal but of the moral nature. There were also no
clear procedural rules. Even the requirement of having this or that number of a town’s or a settlement’s
representatives and the requests to send “good people” were not often followed. For example, for the
Sobor of 1616 of Perm the Great it was proposed to
send three “best, good and clever” townsmen. No
one was sent. The tzar just mourned about the fact.
For the Sobor of 1651, the city of Arzamas was proposed to send two noblemen and two townsmen.
Nobody was sent. The voivode arranged a formal
reply to the tzar’s letter of request [21, p.136-138].
With the start of the absolutism era, either the
activities of the nation-wide representative bodies
were ceased or they actually lost their former status.
However, the idea of public representation was still
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alive, which was due in no small part to medieval
cities-republics (Genoa, Venice, Florence and others in Europe, Novgorod the Great and Pskov in
Russia) having representative bodies and elected
officials. Their role could be different but the fact
of their existence is of great importance.
The proper respect should also be given to
bodies of the local self-government (municipalities
in Europe, guba and zemstvo self-government in
Russia). Having the limited authority, they nevertheless continued to develop the ideas of the representative power existence.
As for the character of the relations and,
speaking in modern language, the nature of the
mandate for representatives elected by the population, elects had practically no dependence on
the electors. Only in rare cases, as it was mentioned above, the elements of obligation could be
traced in fulfilling orders and managing complaints and requests sent through the representatives. These relations, as far as it could be judged
by the information available, were not regulated
with the legal acts and did not have a juridical
character.

In particular, the author notes that contrary to
Rousseau's stance, representatives of democratic
groups defended the idea of the representative power. The successive supporter of the idea of representative power was Robespierre. He thought that
public elects should publish precise and detailed
reports on their activities. The temporary chairman
of the Convention and Chairman of the Directoire
H.-J. Herault de Sechelles along with other dignitaries supported the idea of the responsibility of
deputies to their electors. The group of opponents
included, for example, the future foreign minister of
France – Talleyrand [4, p.10-13].
A.I. Groisberg gives several typical quotations
concerning the deputy status. They belong to the
French revolution prominent figures and thinkers.
For example, Mably was sure that electors should
have the right to divest their representative of authority [17, p.244]. However, Mornet warned that
when the theory comes to practice, public representativeness can result in the despotic democracy
[18, p.95].
As is known, in the subsequent development
of the parliamentarism in Europe, the idea of the
so-called free mandate won. However, the fact that
it was far from being self-sufficient during the
French Revolution, requires evaluation. One can
venture to suppose that it could have been connected with a specific character of this revolution.
According to a well-known statement by Marx, it
was most consistent and vigorously got rid of feudalism. It is possible that the very acute character
of the contradictions, including these inside the
bourgeois class, resulted in such contradictory approaches. Conspicuous is the fact that the most
radical figures acted as supporters of the idea
about deputies’ reporting and recall at the edge of
the political struggle.
France appeared to be the platform for returning to the idea of reporting and recall of the elected
deputies in the 19th century. This refers to the Paris
Commune of 1871. In the abovementioned work by
A.V. Malko and V.N. Sinyukov, the authors write
that the ideas of the mandates’ obligatory character
are restored in the period of harsh collisions between political groups and confrontation of social
forces [15, p.14]. A.N. Didenko agrees with them
[7, p.133].
Despite agreeing with this, it is difficult to support the idea of A.V. Malko and A.N. Sinyukov that
the right to recall is a principal component of some
other kind of political authority, opposite to the liberal state of Locke and Montesquieu [15, p.17]. As

The Status of Representative
Bodies’ Members in the Modern Period
The above-given short review of the cooperation between representatives and the population that
elected them hardly gives an impression that there
was an imperative mandate in Europe and Russia
during the period of the representative bodies’
emerge and development, which allowed the classes to protect their interests [1, p.442]. The elements of protecting the interests occurred to take
place as it was noted above. However, the opportunity to recall, being the most important manifestation of the imperative mandate, was very seldom
practiced and is not described in the known scientific researches and documents. That is why it is
difficult to agree with the statement that the imperative mandate got widespread in the Middle Ages [7,
p.133].
The statements that the free mandate started its
“victory march” as a result of the bourgeois revolutions in the New World and the Old World states,
are also not quite reasoned [7, p.133]. Analyzing
the disputes about the character of the relations between electors and deputies in France in the late
18th century, we can see a wide range of opinions.
This analysis is included into a detailed article by
A.I. Groisberg [4, p.10-13].
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it was mentioned above, during the period of the
French Revolution at the end of the 18th century,
many supporters of the bourgeois statehood were
by no means against reporting of deputies and their
recall.
It is more likely that the ideas of reports and
recall were used in acute political struggle by the
supporters of different political trends, sometimes
having opposing class interests. Obviously, it
helped (or could help) in attracting electors due to
the known democratic potential through declaring
the direct dependence of the deputy activities on the
will of the electors. However, no one has ever tried
to realize this principle in practice (including the
USSR). Indeed, it could hardly be realized, at least
in respect of the deputies of the country-wide representative body. Among all the other factors necessary for recalling a deputy, a definite level of the
electors’ general and legal culture is needed, which
has always been insufficient.
Let us turn to the experience of the Russian
parliamentarism establishment at the beginning of
the 20th century. As is well-known, at that time the
population of the Russian Empire was about 126
million people, including approximately 100 million of peasants. More than a half of the peasants
were illiterate [8, p.51]. Could they organize themselves and call back a deputy from the State Duma
with the multi-stage unequal elections? The answer
is obvious.
Seemingly, it is better to start with another
thing. The history of the parliament establishment
and the creation of the people representation in the
form of the State Duma have been well-researched.
Moreover, the established system of elections and
the status of the State Duma’s deputies of all the
convocations do not contain any reference on the
responsibility of the deputies to the electors and on
the possibility to recall the State Duma deputies.
One of the famous modern researchers of this
problem I.A. Kravets writes on this subject that
failure to fulfill pre-election promises and duties
of the deputies were blamed by the political morality [14, p. 260-261]. However, even this is
doubtful, because it is difficult to combine the
moral liability of the social-democrats and socialists-revolutionaries, who were elected as supporters of the land reform, mostly atheists, having given the oath before the God of their loyalty to the
Emperor before the Duma’s work started, with
their actions on voting the reform down [14,
p.261].
Researchers of that period dubiously viewed
the absence of the dependence of the deputies on

the people’s representatives that elected them, and
the absence of the possibility to recall a deputy in
the legislation of the Tsarist Russia in the eraly
20th century. Not having the task of a deep problem analysis, let us only give two statements.
A.A. Zhizhilenko was sure that the people’s representatives will properly fulfill their functions exclusively in cases when they feel free, when they
report only to themselves and their conscience [10,
p.21].
On the contrary, the famous scientist V.M.
Gessen, acknowledging the fact that in accordance
with the constitutions of the states of the beginning
of the 20th century every deputy could not be
bound with an order or a mandate of his electors,
disputed and criticized the statement. In his opinion, the electoral law in Russia of 1905 had two
drawbacks: recognizing a deputy as the representative of all the people does not rule out the fact that
he will really protect the interests of his electors,
and besides, these interests can have an artificial or
a random character and can constantly change [3,
p.192-194]. It is obviously not without the influence of Rousseau ideas that the reputable scientist
notices the fact that acknowledging the sovereignty
of the representative power and the absence of the
deputy dependence on the population that elected
him means people’s incapability and negation of
the people’s dominion [3, p.141].
In general, one can say that by the early 20th
century, the ideas of deputies’ dependence on electors, their responsibility for fulfillment of the preelection promises and the possibility to recall the
deputies were finally buried. In literature, to the
extent it was possible to discover, there are no references to the deputy responsibility and recall at the
level of the municipal authorities.
However, this idea and, in a sense, the practice
based on it, were restored during the Russian revolution of 1917. However, while the convening of
the Constituent Assembly and the start of its work
in November of 1917 were not directly associated
with the realization of the mandatory character of
orders and the possibility of their recall, the activities of the Bolshevik government created after the
first congresses of Soviets started with the attempt
to introduce the possibility to recall the deputies of
the representative bodies.
During the preparation for the Constituent
Assembly convocation, the election to which were
held after the Soviet government establishment,
the Bolshevik party tried to change the composition of the Constituent Assembly deputies.
This was connected with the fact that
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that the rolls of candidates were developed before October, 1917, and showed the correlation of the political forces after the revolution in February of 1917.
The point is more likely not in that
“...Bolsheviks tried to implement the experience of
the Paris Commune with enviable insistence” [7,
p.133-134] but in the specific conditions of the intense political struggle and the change of the very
social basement of the government after November
of 1917. In those conditions, the Decree of the AllRussian Central Executive Committee “About the
Right to Recall the Delegates” was adopted, where
it was directly said that the change in the correlation between the class forces and the electors’ attitude for the parties requires re-election in a specific
electoral district where the discrepancy between the
team of elects and the electors is vivid. Contrary to
the statement of L.G. Protasov, the Decree granted
the right to recall not to the Soviets [19, p.368] but
to the electors themselves. The text of the Decree
settles that, having the grounds, the Congress of
Soviets of any electoral district has the right to call
re-elections to all the representative bodies including the Constituent Assembly. The re-elections
themselves are held in the usual way [5, p.47].
It is an interesting fact that the idea of the necessity to have the composition of the representative body in compliance with the specific correlation of the political forces at the moment, and the
necessity to take the corresponding decisions, is
also contained in the RSFSR All-Russian Central
Executive Committee’s Decree “About the Dissolving of the Constituent Assembly”, where it is directly pointed out that the Constituent Assembly
“became the reflection of the old correlation between the political forces, when the compromisers
and the Kadets held the power” [6, Art.216].
However, as the Soviet power got stronger, at the
beginning of 1918 the problem of the deputy recall
was not so urgent, and the Constitution of the RSFSR
adopted by the All-Russian Congress of Soviets on
June 10, 1918 contained only article 78 which stated
that the electors sending a deputy to the Soviet, have
the right to recall him and hold new elections in accordance with the general provision [13].
Evaluating the attempts to restore the approach
according to which the social layers, classes and
groups could protect their interests through the representatives elected to the state power bodies, one
should confess there is nothing anti-democratic in

this approach itself. However, as is already mentioned, it was never fully realized. Even at the period, when its elements were treated seriously, it was
not prevailing and was used together with the approach called “free mandate”.
Evaluating this, G. Jellinek writes that in England of the Tudors epoch (late 15th – early 17th
centuries), the order according to which the elect
received the instruction from the electors and was
to report to them disappears. The elects were considered to be representatives of the whole nation.
The same metamorphosis, but a bit later, occurred
in France, where orders, although kept for some
time, did not have the real meaning [9, p.546-550].
It is natural that the author actually avoids the
analysis of the reasons that resulted in these changes, his world view could hardly allow him to do
that. As it was noted earlier, the main reason is the
intense political competition and power contest.
The bourgeoisie and its representatives, aiming at
the power and the domination in the representative
body, did it first of all through the reforms in the
status of the elects. The Bolsheviks in Russia in
1917-1918 achieved it through removing the ruling
class representatives from the electorate, and secondarily – through the implementation of the deputy recall mechanism. The difference is noticeable
but, in fact, the result is the same.
Here we should mention one more circumstance described by G. Jellinek. The author writes
that the work of representative bodies based on the
electors’ instructions does not allow for the effective discussion and sorting out issues. The emergence of new problems that could be omitted in
the orders results in most general character of the
orders. In this form, they become needless [9,
p.547-549].
It is more likely that this circumstance influenced also the fate of the deputy recall institution in
USSR. After the mentioned RSFSR Constitution of
1918, the right to recall a deputy of the representative body was recorded in all the USSR and RSFSR
Constitutions, and the Constitutions of other Union
republics. The meaningful fact is that although the
Constitution of 1936 contained provisions for the
recall, the corresponding laws setting the order of
the deputy recall were adopted only in 1959. The
same happened to the constitution of 1977, retaining the deputy recall provisions. Here,
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the corresponding laws were also adopted many
years later. And the cases of their actual application
were singular events [15, p.20-21].
In the Russian Federation Constitution of
1993, there are no references to the orders for
deputies and the possibility of their recall by the
electors. There are either no corresponding norms
in RF Federal Law “About the Status of the Federation Council Members and the Status of the
Deputy of the State Duma of the RF Federal Assembly” of May 8, 1994. The Constitutional
Court of the Russian Federation, in its Regulation
of April 12, 2002 No. 9-P, gave its official interpretation of this fact stating that the absence of
the corresponding norms means that the deputies
should be guided by the RF Constitution and
their conscience. It is well-researched in modern
literature [7, p.134].
Essential differences characterize the legal status of the deputies of the representative bodies of
the Russian Federation constituent territories and
the deputies of the local self-government. In a
number of the constituent territories, the laws on
recalling the deputies of the state and local representative bodies, and in some places – on the electors’ orders and the deputy reporting are adopted.
However, the researchers of these problems reasonably notice that both the content of these laws and
their application in practice do not give the grounds
for evaluating the modern conditions as the conditions of the free mandate with the imperative elements or a half-free mandate [7, p.134].
However, the deputies of the State Duma and
the members of the Council of Federation of the
Russian Federation Federal Assembly have the
known elements of the imperative mandate. This is
the mandatory character of the reports (at least of
the informative character) to the electors. Changing
of the order of the State Duma formation and electing half of the deputies as per the party lists mean
actual recall of the deputy in case he has left the
party fraction with which he was elected. With this,
a special notion and the corresponding term are
proposed to be introduced – the “party imperative
mandate” [2, p.19-22].
We do not want to dispute the authors’ rights
to assigning new terms to define new phenomena
and corresponding notions. But it appears that, together with free and imperative mandates, there are
imperative mandates with elements of free mandates, there are free mandates with elements of imperative mandates and, finally, - imperative party
mandates. Just a half-imperative party mandate is
missing. With this, the authors, proposing the cor-

responding notions, do not bother themselves with
the attempts to formulate the definitions for these
notions.
It conveys the suggestion that it is better to
keep the terms of free and imperative mandates as
abstract notions to define the phenomena that have
never existed in their pure form in history. And
they hardly can exist in principle. As our short historical journey shows, the legal status of the population elects’ always has elements of both free and
imperative mandates, with one of the approaches
prevailing.
It goes without saying that the study of the
problem nature of the “deputy - population” relations needs to be continued in the social and legal
aspects within the framework of both the general
theory of law and constitutional and municipal law
and other scientific trends, not limiting oneself to a
free, imperative mandate or any other stereotype.
Conclusions
The fact that particular conclusions are contained in every section of the paper allows the author not to repeat them. It is only necessary to underline that a special attention should be given to
two statements. The first is: the attempt to limit
the analysis of the population relations with the
elected representatives who are to participate in
exercising the state power, to researching the imperative and the free mandate nature, is not fruitful. The two mentioned types are just the notions
demonstrating theoretical constructions. In real
life, at all times, there have been combinations of
features typical of these kinds of mandates in the
relations of the electors and the deputies representing them or other persons.
At some phases of history, there could be these
or those features prevailing in the “electors - deputies” relations. This depends on the specific historical circumstances and occurs, first of all, when the
social and economical nature (type) of the state
changes.
And the second is: in the conditions of modern
Russia, the question of implementing the elements
of the so-called imperative mandate (mandatory
orders and the opportunity for a deputy recall) is
not practical both at the federal and the constituent
territory level. This can only lead to intensifying the
economical, social and political contradictions and
disorganize the work of the representative bodies.
This is technically and organizationally difficult and
will not give any guarantee of discovering the true
will of the electors, in particular, due to the insufficient political and legal culture of the population.
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As for the recall of deputies elected as per the
party lists, here it is more practical to solve the
problems at the level of the corporative norms
contained in the Charters of the parties or in other
documents.
In any case, the deputies of the Federal Assembly (the deputies of the State Duma and the
members of the Federation Council) and the deputies of the representative bodies of the RF constituent territories are obligated to inform the electors
about their work through the mass media.
The elects and local self-government bodies
are in a different situation. Their work is “visible”
for the population. The possibility of recall in case
of improper fulfillment of their obligations is obvious, as provided for in many RF territories. Only
the recall in case of failure to fulfill the order is
doubtful because it often depends not exclusively
on the activities of deputies themselves.
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Introduction: the article considers peculiarities of closed administrative-territorial formations (ZATO) functioning through the prism of three blocks of legal relations connected with
the restriction of citizens’ constitutional rights and freedoms, with the peculiarities of ZATO socio-economic development, and with the protection of state and public security. Purpose: to
characterize problems of legal support for ZATO regime and to identify directions of the further
development for ZATO. Methods: a complex of general scientific methods and approaches is
used: system, dialectic, genetic, structural functional, induction and deduction, analysis and
synthesis, abstracting, concretization, etc.; also the formal legal method is used as a specific
scientific method. Results: the main problems of the ZATO regime implementation are revealed,
the future development of the legal maintenance of this regime functioning is specified.
Conclusions: to overcome the vagueness of the legal regulation of the ZATO administrativelegal regime the following measures are required: to unify approaches to the maintenance of
the ZATO regime; to use innovative potentialities of social and economic development of the
closed areas (to use cluster strategies, to attract private business, etc.); to enshrine in law all
the categories of citizens entitled by the federal legislation to enter a ZATO area; to define the
nature of coercive measures established in municipal acts and applied to a violator of the ZATO
regime, to consider their relation with measures of administrative responsibility established in
the Code of Administrative Offences of the Russian Federation.
Keywords: closed administrative-territorial formation (ZATO); legal regime; limitation of rights; access mode;
administrative responsibility; coercive measures; ZATO economic development, security
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Введение: в статье раскрываются особенности функционирования закрытых административно-территориальных образований (ЗАТО) через призму трех блоков правоотношений, связанных: с ограничением конституционных прав и свобод граждан, с
особенностями социально-экономического развития ЗАТО; с охраной государственной
и общественной безопасности. Цель: выявить проблемы правового обеспечения режима закрытых административно-территориальных образований и определить направления дальнейшего развития территорий действия этого режима. Методы: всеобщие
методы познания: системный, диалектический; общенаучные подходы: генетический,
структурно-функциональный, методы – индукция и дедукция, приемы – анализ и синтез, абстрагирование, восхождения от абстрактного к конкретному и др.; а также
специальный метод – формально-юридический. Результаты: выявлены основные подходы к содержанию понятия ЗАТО; обозначены цели административно-правового режима ЗАТО; установлены особенности режима ЗАТО, связанные с ограничениями конституционных прав и свобод человека и гражданина; показаны перспективы социально-экономического развития ЗАТО; раскрыты проблемы привлечения к ответственности нарушителей режима ЗАТО. Выводы: для преодоления нечеткости в правовой регламентации административно-правового режима ЗАТО требуются: унификация подходов к содержанию режима ЗАТО; использование инновационных возможностей социально-экономического развития закрытых территорий (реализация кластерных
стратегий, привлечение частного бизнеса и пр.); нормативная фиксация на федеральном уровне всех категорий граждан, имеющих право на въезд на территорию ЗАТО;
определение природы мер принуждения, устанавливаемых в муниципальных актах и
применяемых к нарушителю режима ЗАТО, и соотношение их с мерами административной ответственности, установленными в Кодексе Российской Федерации об административных правонарушениях.
Ключевые слова: закрытое административно-территориальное образование; правовой режим;
ограничение прав; пропускной режим; административная ответственность; меры принуждения;
экономика ЗАТО; безопасность
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Defense, 10 ZATOs are subject to the jurisdiction
of “Rosatom” State Nuclear Energy Corporation
and 3 ZATOs are under the jurisdiction of “Roscosmos” State Corporation for Space Activities.
The peculiarities of the state administration of these
territories are determined by the departmental affiliation of the ZATO backbone enterprises, and their
special status is indicated in the legal acts of the
Government of Russia3.

Introduction
Under the conditions of the current geopolitical situation, the problem of closed administrative
territorial formations (hereinafter – ZATOs) is
getting completely new significance. This is also
confirmed by amendments being constantly made
into the current federal legislation. As a rule, intellectual, innovation, industrial resources are concentrated in a ZATO territory, which adds a special value to ZATO territories in the overall strategic development of the society, economic growth,
and state defensive potential and security. At the
same time, economic and social indicators of ZATOs are low today. Reduction of the governmental
defense orders entails reduction in production facilities. The number of employees at the backbone
enterprises is decreasing along with simultaneous
overpopulation of ZATOs. The fiscal capacity of
localities is deteriorating. Lack of clarity in the
issues of ZATO jurisdiction, uncertainty in coordination and subordination relations of municipal,
federal and regional state authorities lead to the
absence of balance between local and national interests [5]. Meanwhile, the significance of ZATOs
in support of social and national security obliges
to pay special attention to the issues of their administrative and legal regime.
The most important legal characteristics of the
ZATO regime are determined in the Russian Federation Law “On a Closed Administrative Territorial
Formation” (hereinafter – RF Law “On a ZATO”)1.
It also specifies the multi-level system of legal regulation of ZATOs, distinguishes the powers of the
authorities engaged into the implementation of the
ZATO regime: the head of the state; the Government of Russia; federal and regional executive authorities, local authorities. The closed list of ZATOs is approved of by the Government of Russia
and contains the names of 41 ZATOs and 91 localities included in them by the RF subjects2. From the
total number of ZATOs located in 22 regions 28
ZATOs are under the jurisdiction of the Ministry of

ZATO: Content of the Concept
It should be noted that there are different approaches to the due content of the ZATO status.
Some people believe that federalization of ZATOs,
their maximum subordination to the center, shift
from the regional subordination to the federal one is
an optimal variant [6, p. 42]. Others welcome the
today’s dominating course to increase of the role of
the RF subjects in the mechanism of financial and
administrative assurance of operation of ZATOs
[1, p. 33]. Both approaches are implemented with
varying success at different stages of contemporary
development of the Russian state and meet the definition of ZATOs given in Part 1 of Art. 1 of the RF
Law “On a ZATO”. The Law gives basic characteristics of ZATOs, which, first of all, concern the
specification of the territorial formation “closeness”: availability of local authorities, safe operation of organizations and facilities located in its
territory to guarantee the defense and security of
the country as well as terms and conditions of special regime establishment.
The definition of ZATOs given in the federal
legislation is reproduced with considerable adaptive
amendments in the charters of municipal

3

On approval of the Regulation on assurance of the special
regime in the closed administrative territorial formation in
whose territory facilities of the Ministry of Defense of the Russian Federation are located: Decree of the RF Government of
June 26, 1998 No. 655 (as amended of 19.03.2014) // Collection of legislative acts of the Russian Federation. 1998. No. 27,
art. 3180; On approval of the Regulation on the order of assurance of the special regime in the closed administrative territorial formation in whose territory facilities of “Rosatom” State
Nuclear Energy Corporation are located: Decree of the RF
Government of 11.06.1996 No. 693 (as amended of
29.04.2016) // Collection of legislative acts of the Russian Federation. 1996. No. 40, art. 4645; On assurance of the special
regime in the closed administrative territorial formation in
whose territory space infrastructure facilities are located: Decree of the RF Government dated June 29, 2011 No. 519 (as
amended of 19.03.2014) // Collection of legislative acts of the
Russian Federation. 2011. No. 28, art. 4213.

1

On a closed administrative territorial formation: RF Law of
July 14, 1992 No. 3297-1 (as amended of 3.07.2016) // Gazette
of the RF Congress of Peoples’ Deputies and RF Supreme
Council. 1992. No. 33, art. 1915.
2
On approval of the list of closed administrative territorial
formations and inhabited localities situated in their territories:
Decree of the RF Government of July 5, 2001 No. 508 (as
amended of 16.04.2016) // Collection of legislative acts of the
Russian Federation. 2001. No. 29, art. 3019.
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formations and in regional legislative acts. Hereby
one can come across a variety of definitions. In
some cases, a definition similar to that given in the
federal law is used. For example, Solnechny ZATO
is deemed to be an urban district incorporating the
facility for which special regime is established, that
of safe operation and protection of the state secret
including special conditions of residence of citizens1. The same definition is included into the charter of Aleksandrovsk ZATO. In other sources incomplete (formal) definitions are presented. For
example, it is specified that the city of Sarov is an
administrative formation of the Nizhny Novgorod
region and has the status of an urban district2. The
charter of Seversk ZATO mentions the date of
foundation and the city day as well3.
Sometimes definitions containing the blanket
rule are used. In particular, the charter of the city of
Seversk mentions several most general features
with peculiarities established by the current federal
legislation4. In some cases, there are no definitions,
and only characteristics are given, which do not
indicate the specific features of ZATOs and are not
arranged into a definition. Such a situation is observed in Zaozersk ZATO5, Znamensk ZATO6.

Unfortunately, one has to state that sometimes
current definitions of ZATOs given in charters of
municipal formations distort some conforming to
the law features forming the concepts or introducing additional features not related directly to the
content of the ZATO regime. In this connection, it
seems logical to use the ZATO definitions given in
the federal legislation, in regional municipal regulatory acts [2, pp. 26–27].
It should be noted that “closed zones” are not a
Russian know-how. They also exist in foreign
states. Sometimes they are so secure that researches
can only compose myths and offer hypotheses
[11, 12]. The so-called zone 51 in the State of Nevada, USA is one of the most famous formations. It
is where the atomic bomb was tested for the first
time. According to the public law, the status of such
military bases is determined by their ‘withdrawal
from public use’7. Foreign research on closed territories is held in different branches of human
knowledge commonly upon the request of the military [9, p. 69]. As for the territories with the authorized access in Russia, which in foreign literature are
studied in the context of the Soviet period of the
Russian state, their definition has sometimes a politically motivated and abridged nature. The authors
view ZATOs as a “top secret center of military research founded as a city [8, p. 116]. Classifications
of such cities are derived: closed for foreigners, but
open for soviet citizens; territories closed even for
soviet citizens [14]. The latter are defined in literature as “small localities where only scientists and
engineers working there, their families, workers of
utility services selected thoroughly with account of
their ideological loyalty were authorized”
[13, p. 10]. Such interpretation of “closed cities” is
archaic and does not comply with their contemporary designation and future prospects.

1

On adoption of the Charter of the municipal formation
Solnechny closed administrative territorial formation of the
Tver region: Resolution of the Settlement Duma of Solnechny
ZATO of August 15, 2005 No. 156-2 (as amended of September 30, 2015). URL: http://www.zatosoln.ru/tinybrowser/files/
dokumenty/ustav/ustav-zato-solnechnyy-v-redakcii-2015-g-oktyabr-.pdf (accessed 16.07.2016).
2
On adoption of the Charter of the city of Sarov of the Nizhny
Novgorod region: Resolution of Sarov City Duma of March 1,
2007 No. 09/4-gd (as amended of 13.01.2015) [Electronic resource]. Access from the information system “ConsultantPlus”
(accessed 13.08.2016).
3
On adoption of the Charter of the urban district of Seversk
closed administrative territorial formation of the Tomsk region:
Resolution of the People’s Congress dated April 12, 2005
No. 69/1 (as amended of 19.02.2008) [Electronic resource].
Access from the information system “ConsultantPlus” (accessed 13.08.2016).
4
On adoption of the Charter of the municipal formation “The
city of Severomorsk closed administrative territorial formation”: Resolution of the Council of Deputies of the municipal formation of the city of Severomorsk ZATO of 13.12.2011
No. 218 (as amended of 11.11.2014) [Electronic resource].
Access from the information system “ConsultantPlus” (accessed 13.08.2016).
5
On adoption of the Charter of the closed administrative
territorial formation of the city of Zaozersk of еру Murmansk
region of the Russian Federation: Resolution of the Council
of Deputies of the city of Zaozersk ZATO of 11.06.2005

No. 81-1396 (as amended of 9.06.2015) // Western Litsa
2005. October 14.
6
On adoption of the Charter of the municipal formation “Znamensk closed administrative territorial formation of the Astrakhan region: Resolution of the Council of the municipal formation “Znamensk ZATO” of December 30, 2014 No. 47 //
URL: http://zato-znamensk.ru. (accessed 10.02.2016).
7
PUBLIC LAW 99606 [H.R. 1790]; November 6, 1986 //
URL: http://www.ufomind.com/area51/events/range_renewal/
pl_99_606.html (accessed 13.0.2016).
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lations in the territories with a special status. Ambiguity in the definition of the goals does not allow
for selecting the best way between the variety of
development vectors, which would permit to establish the algorithm of achievement of the goals and
to concentrate the resources required.
At the same time, the strategic goals of ZATO
functioning are predetermined by the aggregate of
social relations regulated by the rules of the ZATO
administrative legal regime. These relations can be
divided into several conventional blocks, which
would allow for adding some arrangement to the
definition of the goals. The following seems to be
the most important: 1. relations of the constitutional
character; 2. relations of the social and economic
character formed in connection with the peculiarities of implementation of the state strategic tasks in
the territory of ZATOs; 3. relations arising in connection with assurance of security of the state and
society.

Goals of the ZATO
Administrative Legal Regime
Availability of operating organizations engaged into development, manufacturing, storage
and utilization of mass destruction weapons, processing of radioactive and other materials, carrying an increased danger of the technogenic nature,
military and other facilities (hereinafter – organizations and (or) facilities) is an essential condition
to introduce the ZATO regime in a certain territory. It is for them that the special regime of safe
operation and protection of the state secret is established, including special conditions of residence for the citizens.
The main goal of the ZATO establishment is to
assure safe operation of the organizations located in
its territory whose operation pertains to the sphere
of the military industry as well as mining and processing hazardous technogenic materials. This goal
is specified in the whole range of regulatory legal
acts adopted for successful functioning of the special regime established in ZATOs. Researchers use
the nature of the functions implemented by the state
as a basis for classifying the goals which the introduction of the special regime in the ZATO territory
is aimed at. Correspondingly, one can determine
political goals (assurance of the country’s defense
and state security, fulfillment of the international
obligations of the Russian Federation not to proliferate mass destruction weapons, suppression of terroristic, diversion and other unlawful acts); social
and economic goals (assurance of support provided
for the citizens and their families, residing and
working in the territory of ZATOs, growth of incomes of the population of ZATOs, establishment
of the conditions for the development of educational and cultural potential), etc.
Clear goal setting allows for determining the
parameters of possible and permissible variations
when solving the state administrative problems, it
also helps to control the variation range, and to
forecast possible risks of state regulation. Meanwhile, the goals designated in the basic law are
specified and complemented in many program documents and development strategies of individual
ZATOs. This adds some causality, lack of consistency in their statement, makes an algorithm of
the ZATO legal regime development impossible
which would bring the stability to the regulated re-

Restrictions on the Constitutional
Civil Rights
The peculiarity of ZATOs consists in some restriction on constitutional civil rights and freedoms
(within the limits determined by the federal legislation). Those are related to entry and (or) residence
of citizens in the territory of the formation, to implementation of the right to engagement into business and entrepreneurial activity, possession, use
and disposal of natural resources, real estate, land,
which arises out of restrictions imposed on entry
and permanent residence, etc. The special ZATO
regime includes the regime of a controlled zone (to
be established in the entire territory of a ZATO,
excluding the territory of the facility, for restriction
of citizens’ access to this territory) and the regime
of the prohibited zone (to be established inside the
territory of a ZATO around an enterprise or facility
and is intended for exclusion of access of citizens to
the indicated territory without a production need,
i.e. only for the company’s employees). Checkpoints are equipped for the implementation of the
authorized access of citizens and transport vehicles
transit.
The access control regime in the controlled
zones of ZATOs is established in accordance with
the instruction agreed with the territorial authority
of the Federal Security Service and approved of by
the chief of the facility, the chief of the organiza383
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tion protecting the controlled zone, and the head
of the ZATO municipal formation. The access
control regime in the prohibited zone is established in accordance with the instruction approved
of by the chief of the facility and chief of the organization protecting the prohibited zone. The access control rules in the territory of different
ZATOs can be called universal but this does not
rule out availability of some peculiarities in an
individual unit. Special instructions applicable to
this very unit are created in each ZATO. They determine the restrictions of the ZATO access control regime (entry, exit, stay, etc.).
With all the severity of the regulation there is
uncertainty in the issue of the traveling abroad for
the citizens residing the territory of ZATOs. The
Decree of the RF Government as amended in April
22, 2009 included clause VI concerning traveling
abroad for the citizens residing in the territory of
the closed formation 1. The decision on the possibility of their travelling abroad was taken with account of their awareness of information making the
state secret as well as related to operation of environmentally hazardous productions. However, Decree of the RF Government No.1493 recognized
this clause invalid2. The question which remains
open is whether free travelling abroad is now permitted for all citizens residing in the territory of
ZATOs or the decision on the restriction of departure must be taken by the head of the facility and
local authority at his discretion upon the agreement
with the territorial authority of the Federal Security
Service. In this connection, the order of travelling
abroad for the citizens residing in the territory of
ZATOs requires specification.
There is an acute problem concerning the right
of entry of foreign citizens, stateless persons as well
as citizens of Russia representing interests of foreign
organizations into the territory of a closed formation.
These categories of citizens can enter the territory of
ZATOs upon permission of the head of Roscosmos,
the head of Rosatom, agreed with the Federal Security Service, the head of the ZATO local authority

subject to the agreement with the territorial authority
of the Federal Security Service, or upon decision of
the facility chief. Unfortunately, the current federal
legislation does not say about citizens who arrive in
this territory for a visit, stateless persons who reside
permanently in the territory of Russia and have a
residence permit, or foreign citizens.
This gap is replenished by the legal acts of
ZATOs which contain their own rules regulating
the entry of foreigners and stateless persons to their
territory. For example, cl. 8 of the Instruction on
the access control regime in the controlled zone of
Aleksandrovsk ZATO of the Murmansk region
states that a foreign citizen or a stateless person has
the right to entry, temporary stay, temporary or
permanent residence in Aleksandrovsk ZATO subject to availability of identity documents, and on the
basis of a special permit for entry into the ZATO
issued by the Northern Fleet Command, document
affording a ground to stay in the RF, permit for
temporary residence or permanent residence in the
RF issued by the Directorate of the RF Migration
Service for the Murmansk region with a mark of
registration in Aleksandrovsk ZATO3.
Despite the fact that all the restrictions are introduced in accordance with art. 55 of the RF
Constitution, the organization of the access control
regime in the territory of ZATOs often becomes a
subject of legal proceedings. Hereby the court
practice on this issue is quite ambiguous or contradictory. For example, ZATO administrations
often reject citizens’ entry into the territory of the
unit (territorial formation) after they served punishment. There is an example of the case examined
in the European Human Rights Court where the
complaint of a Russian citizen versus the state was
satisfied. The Russian Federation was obliged to
pay out about 4,5 thousand Euros to the individual4. The supreme constitutional justice authority of
Russia has indicated in one of its rulings that nothing can prevent a citizen from returning to the
place of his residence after serving punishment in
the places of detention even to ZATOs5. Mean-

1

3

On approval of the Instruction on organization and implementation of the access control regime in the closed administrative
territorial formation of Aleksandrovsk of the Murmansk region: Decree of the Administration of MF ZATO Aleksandrovsk of 09.02.2016 No. 290 // Polar Messenger. 2016. January 14; February 11.
4
Karpachev’s case and “Karpachev vs. Russia” (complaint
No. 34861/04): Decree of the European Human Rights Court of
January 2,7 2011 [Electronic resource]. Access from the information system “ConsultantPlus” (accessed 13.08.2016).
5
On rejection in acceptance for consideration of the request of
the Sormovsky District Court of the city of Nizhny Novgorod

On approval of the Regulation on the order of assurance of
the special regime in the closed administrative territorial formation in whose territory facilities of “Rosatom” State Nuclear
Energy Corporation are located: Decree of the RF Government
of 11.06.1996 No. 693 (as amended of 29.04.2016) // Collection of legislative acts of the Russian Federation. 1996. No. 40,
art. 4645.
2
On introduction of amendments to the Decree of the Government of the Russian Federation of June 11, 1996 No. 693: Decree of the RF Government of December 30, 2012 No. 1493 //
Collection of legislative acts of the Russian Federation. 2013.
No. 2, art. 98.
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while, cases still occur when the regional courts
recognize lawfulness of rejections of the permit to
entry into the territory of ZATOs for the citizens
who served a sentence1. It seems necessary to add
uniformity in the administrative and judicial practice to recognize the rights of a citizen who served a
sentence for a crime to return to a ZATO as to the
place of permanent residence.
Taking into account the practice of implementation of authorization powers by the bodies and
authorized officials, researchers proposed to expand
the list of persons who are allowed to enter for
permanent residence and temporary stay in the territory of ZATOs at the expense of inclusion of citizens coming for a visit (temporary stay), stateless
persons residing permanently in the territory of
Russia and having a valid residence permit (temporary stay) as well as foreign citizens and stateless
persons residing permanently in the territory of
ZATOs (permanent residence) [4].

profit non-governmental organizations and their
divisions as well as activity of international organizations differ. In accordance with Cl. 2.2 Art. 3 of
the RF Law “On a ZATO”, their establishment
and operation in the territory of ZATOs is prohibited. After cancellation of tax privileges in 2001,
according to which all tax proceeds remained in
the budget of ZATOs, a number of financial problems emerged. The preferences existing before
appeared to be a compensation for prohibition on
the attraction of foreign investors into ZATOs.
Absence of preferences is now increasing losses,
compensation of which from the budget is becoming unreal.
In this connection, some scientists propose
amendments to a number of current regulatory
legal acts and introduction of the permit for establishment of organizations founded by foreign citizens, organizations and stateless persons (at the
first stage on a total control basis) in the territory
of ZATOs [2, pp. 76–79]. Hereby, the establishment of organizations founded by foreign nonprofit non-governmental organizations, their
branches and international organizations remains
prohibited. This proposal is stipulated, first of all,
by economic factors, since inflow of investments
with closeness of cities is rather problematic, and
improvement of the environment for entrepreneurial communities is the guarantee for further development of ZATOs. It is proposed to develop a
number of bills resulting from gradual entry of the
private business into the nuclear industry: “On
private nuclear power plants”, “On direct investments into the nuclear industry”, “On full compensations for restrictions in ZATOs”, “On a special economic zone of ZATOs, technical parks of
ZATOs” [3, pp. 67–68]. It is assumed that this will
also help to attract investments, to get private foreign investors interested and, thus, to retain the
viability of ZATOs.
Other authors, in particular B. V. Rossinsky,
support another position, since in case there appears
a permit for establishment and operation of organizations founded by foreign citizens, etc., considerable difficulties will arise concerning the special security regime and state secret protection, which is
one of the priority tasks in the establishment of
ZATOs. Besides, the measures proposed for the
access of foreign participation to ZATOs can lead
to the loss of the legal content of the administrative
legal regime of a particular ZATO.

Peculiarities of the Social
and Economic Development of ZATOs
In most cases, the status of a closed territory
not only affects the rights of citizens to movement
but also restricts the opportunities of the territory’s
socio-economic development. This is related to the
difficulties with attracting potential investors:
problems arise with the issue of permits to entry of
people and carriage of cargoes. The entities established with the use of foreign capital have practically no opportunities to set up their branches in
ZATOs. In this sense, optimization of enterprises
and facilities, for the sake of which ZATOs were
established, must be implemented with the account
of forecasts and possible risks of the socioeconomic development of territories and must be
clearly stated in strategic planning documents for
the maximum use of all possible resources for the
development of ZATOs.
The positions of scientists and practical experts on the issue of establishment and operation
of organizations founded by foreign citizens, stateless persons, foreign organizations, foreign non-

on verification of the constitutionality of a number of provisions of the Law of the Russian Federation “On a closed administrative territorial formation”: Ruling of the RF Constitutional Court of 25.12.2003 No. 420-О [Electronic resource].
Access from the information system “ConsultantPlus”.
1
Appellate resolution. Judicial board for administrative cases
of the Tomsk regional court on case No.33-2106/2013 of July30, 2015. URL: http://судебныерешения.рф/bsr/case/6050
515 (accessed 23.06.3016).
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The contradictory positions can be mitigated
by the compromising solution of the bodies authorized to ensure operation of ZATOs at a worthy socio-economic level. Meanwhile, such a solution has
not been presented yet in the practice of closed territories management. The strategic planning documents consider the issues of complex development
of ZATOs1. Each ZATO adopts its own program of
the socio-economic development. The main problems requiring solution for quick and effective development of the relations the combination of
which is the object of the ZATO regime include:
insufficient level of the infrastructure development
due to diversification of local economies; disproportions in the labor market; high barriers for access of external investors as well as insufficient
financial support from the state. Today the solution
to these problems is deemed to be the main priority
of the socio-economic policy2.
As is noted by researchers, further development of a ZATO is impossible without the innovative constituent of its economy [7, p. 115]. Innovative development of a ZATO’s economy is complicated due to the restrictions in ZATOs on attraction
of foreign investments, which, in its turn, does not
allow for attracting non-state capital. To be fair,
one should mention the Decree of the RF Government allowing for establishing an organization with
foreign investments 3. However, this procedure contains a whole range of restrictions for entrepre-

neurs, which does not permit to take this way of
development.
The issues of ZATO development are viewed
in the course of joint scientific discussions of Russian and foreign scientists in the context of establishment of the innovative system in Russia. Challengeable ideas suggested by analysts concern involvement of research laboratories of the so-called
closed cities into entrepreneurial activity at the expense of leasing out “excessive” laboratory equipment as well as using the developed high technologies to establish private “high tech companies” [10,
p. 17]. Probably, establishment of entrepreneurship
development agencies in the territory of ZATOs
can serve as an alternative. For example, JointStock Company “Krasnoyarsk Regional Small and
Medium Business Support Agency” conducts its
activity in Zheleznogorsk ZATO. The main areas of
the organization include financial support of small
and medium business in ZATOs located in the territory of the Krasnoyarsk Krai granting guaranties in
getting credits from credit organizations, assistance
in search for partners and entry into interregional
and foreign markets4.
Moreover, the development of innovational
territorial clusters can nowadays serve as a means
of attraction of investments to ZATOs. The RF
Ministry for Economic Development is entrusted
by 2021 to have formed the state support measures
in respect of twenty-five cluster most of which are
located in the territories of ZATOs5. Implementation of cluster strategies into ZATOs is extremely
promising. Establishment of competitive innovation clusters network, new regional economic development centers in the Volga region, in the Far
East and South of Russia overcoming the lag of
depressive regions is one of the areas of implementation of the Russian economy innovative development scenario, which is the main feature of
the long-term economic development of the state.
In this sense, the strategic companies of ZATOs
having innovative, science-intensive technologies

1

On approval of the Strategy of innovative development of the
Russian Federation for the period of up to 2020: Order of the
RF Government of 08.12.2011 No. 2227-р // Collection of
legislative acts of the Russian Federation. 2012. No. 1, art. 216;
On approval of the state program of the Russian Federation
“Economic development and innovative economy”: Decree of
the RF Government of April 15, 2014 No. 316 // Collection of
legislative acts of the Russian Federation. 2014. No. 18 (part
II), art. 2162; Military doctrine of the Russian Federation (approved by the RF President No. Пр-2976) // Russian Gazette.
2014. December 30.
2
On the concept of the long-term social and economic development of the Russian Federation for the period up to 2020: Order
of the RF Government of November 17, 2008 No. 1662-р //
Collection of legislative acts of the Russian Federation. 2008.
No. 47, art. 5489; Forecast of the long-term social and economic
development of the Russian Federation for the period up to 2030
(developed by the RF Ministry for Economic Development).
URL: http://economy.gov.ru/minec/activity/sections/macro/prognoz/doc20130325_06 (accessed 12.07.2016).
3
On establishment and operation of organizations with foreign
investments in the territory of the closed administrative territorial formation: Decree of the RF Government of May 22, 2006
No. 302 // Collection of legislative acts of the Russian Federation. 2006. No. 22, art. 2334.

4

Support of small and medium entrepreneurship in
Zheleznogorsk ZATO. URL: www.admk26.ru. (accessed
05.06.2016).
5
On approval of the state program of the Russian Federation
“Economic development and innovative economy”: Decree of
the RF Government of April 15, 2014 No. 316 // Collection of
legislative acts of the Russian Federation. 2014. No. 18 (part
II), art. 2162.
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and qualified staff can solve complex problems of
the economic development of the state and its territories.

One of the problems is that not all measures
of administrative enforcement designated in local
regulatory acts correspond to those designated in
the Code of Administrative Offences of the Russian Federation (hereinafter –RF CoAO) or are
detailed in the administrative legal doctrine. For
example, along with the measures of administrative responsibility provided by the sanction of Art.
20.19 (“Violation of the special regime in a closed
administrative territorial formation (ZATO)”) and
other articles of the RF CoAO (18.8, 18.11, etc.)
the instructions on the access control regime to
ZATOs indicate the possibility (and need) for application of such enforcement measures towards
the violators as deprivation of the right to use a
pass card (deprivation of a pass card) or periodic
entry (for a certain period, as a rule, up to one
year), temporary entry, deportation from the
closed formation, non-admission to the territory of
the controlled zone of the closed administrative
territorial formation, etc. 2
By the method of assurance of the law and order and by the target designation, the indicated enforcement measures belong to the category of punishment since they are applied to violators of prohibitions established by the norm. Hereby they do not
belong to the measures of administrative or disciplinary or any other responsibility. Probably, in order to avoid ambiguity in understanding the nature
of enforcement measures established in instructions
at the municipal level, in May 2015 the Legislative
Assembly of the Krasnoyarsk Krai introduced the
bill to the State Duma of the Federal Assembly of
Russia “On introduction of amendments to the
Code of the Russian Federation on Administrative
Offences”. It was proposed to incorporate a new
type of administrative punishment into the CoAO
system – administrative deportation from the terri-

Security Assurance for the State and Society
under the ZATO Administrative Legal Regime
The state is interested in an effective and comprehensive development of social relations connected with operation of ZATOs since they directly
concern the issues of the national security1. Meanwhile, there is a still open issue concerning the creation of an officially issued and widely known
technique for determination and evaluation of the
extend of damage inflicted to the security of Russia
as a result of unauthorized dissemination of information making the state secret, which is extremely
important for adequate law enforcement. Besides,
the list of information making the state secret is of
the general character. The detailed list is subject to
securing and cannot be published officially, which
makes it unavailable for reviewing and considerably complicates the determination of the specific
object of secrecy.
Uncertainty also exists in regulation of the issues of administrative responsibility for violation of
the ZATO regime and its constituents (e.g., the access control regime on its territory). The RF Law
“On a ZATO” specified the elements of the special
regime in the territories of ZATOs, which include
establishment of controlled and prohibited zones;
restrictions on entry and permanent residence of
citizens in the territory of a ZATO, on flights of
aircrafts over its territory, on the right to engagement into business and entrepreneurial activity, on
establishment and operation of organizations with
the foreign citizens as founders in its territory.
Closeness of the reviewed administrative territorial
formations presupposes a special mechanism of
their protection, a number of access restrictions,
violation of which entails application of enforcement measures.

2

Instruction on entry of citizens into the controlled zone of
category A and controlled zone of category B of Snezhink
ZATO. p. 10.7.: Appendix to the order of the Director of FSUE
“Russian Federation Nuclear Center – E. I. Zababakhin AllRussian Research Institute of Technical Physics of 30.08.2013
No. 5034. URL: http://fsnz.susu.ru/media/file/OK/instrukciya_
po_vezdu_v_gorod.pdf (accessed date: 24.05.2016); On introduction of the Instruction on the access regime to the controlled
zones of Novouralsk ZATO and the Instruction on entry to the
controlled zones of Novouralsk ZATO for permanent residence
(temporary stay): Decree of the Administration of the Novouralsk urban district of the Sverdlovsk region of 09.10.2013
No. 2557-а (as amended of 15.04.2015) [Electronic resource].
Access from the information system “ConsultantPlus” (accessed 13.08.2016).

1

On approval of the Regulation on assurance of the special
regime in the closed administrative territorial formation in
whose territory facilities of the Ministry of Defense of the Russian Federation are located: Decree of the RF Government
dated June 26, 1998 No. 655 (as amended of 19.03.2014) //
Collection of legislative acts of the Russian Federation. 1998.
No. 27, art. 3180; On approval of the Regulation on the order
of assurance of the special regime in the closed administrative
territorial formation in whose territory facilities of “Rosatom”
State Nuclear Energy Corporation are located: Decree of the
RF Government dated 11.06.1996 No. 693 (as amended of
29.04.2016) // Collection of legislative acts of the Russian Federation. 1996. No. 40, art. 4645.
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tory of ZATOs (by analogy with administrative deportation of a foreign citizen or stateless person
from the Russian Federation). The bill was rejected.
Meanwhile, the attempt to come up with such a legislative initiative is indicative of the legislator and
law enforcer’s interest in arrangement of measures
of administrative enforcement for violation of the
ZATO regime.
Unclearness in determination of the forms of
responsibility is aggravated by ambiguity in distinguishing the subject of an offence related to
violation of the special ZATO regime. For example, foreign citizens who committed unlawful
crossing of controlled or prohibited zones of
ZATOs and reside in the closed territory without
authorization documents, etc. can be brought to
administrative responsibility under Art. 18.8 of the
RF CoAO (Violation of the rules of entry to the
Russian Federation or regime of stay (residence)
in the Russian Federation by a foreign citizen or
stateless person), Art. 18.11 of the RF CoAO
(Violation of immigration rules), etc.1
It turns out that violation of the same prohibition, for example, unauthorized entry to the controlled zones of ZATOs, are qualified in a different
manner for a foreign citizen and for a RF citizen. A
foreign citizen will be liable for administrative offences in terms of the Russian state border protection and assurance of the regime of stay of foreign
citizens or stateless persons in the territory of the
Russian Federation, and a Russian citizen is liable
for administrative offences infringing the public
order and public security. Some inconsistency in
the use of different articles of the RF CoAO in the
common legal context of violation of prohibitions
of the ZATO regime does not give clearness in the
issue of bringing the specific subject to responsibility and is aggravated by additional enforcement
measures established in the instructions on the access control regime.

plemented by the federal, regional and municipal
legal acts, raises issues of the theoretical and practical nature which require discussion. What should
the management of these territories be aimed at: at
further increase of the role of the RF subject in the
mechanism of the financial and administrative assurance of operation of ZATOs or federalization
and their maximum subordination to the center? Is
it necessary to unify the content of the ZATO regime at the federal level or do the peculiarities of
protected facilities located in the territory of these
formations make it inexpedient? Which of the nowadays available means of innovative, economic,
social development of regions is applicable exactly
in the territory of ZATOs (access of foreign capital,
involvement of secret laboratories in private business, etc.)? Finally, how do enforcement measures
for violation of the ZATO regime specified in municipal acts correlate with the measures of administrative responsibility listed in the RF CoAO? There
arise other particular issues which also need scientific reasoning and resolution from a present-day
perspective.
Conclusions
Thus, the ZATO regime is an important part of
the Russian legal framework. Meanwhile, the state
of legal support for its operation is characterized by
a whole range of problems. The content of the very
concept of closed territories is defined unclearly.
Taking into account the multi-level legal regulation
of social relations which form in the course of
ZATOs’ functioning, it is more reasonable to use in
statutory regional and municipal legal acts the
wording from the ZATO definition given in the
federal legislation.
Rigid framework, allowing (not allowing) for
application of indirect methods of legal regulation,
restrict the possibilities for the use of foreign investments for economic development of ZATOs. In
this situation, participation in implementation of
cluster strategies is the most promising area of use
of the innovative potential of closed territories,
along with inter-budgetary transfers.
Restrictions on freedom of movement, necessary for assurance of the ZATO regime restrictions,
tightening of measures of administrative responsibility for violation of the regime rules require:
specification of the order of travelling abroad for
citizens residing in the territory of ZATOs;

Discussion
The difficulty in regulation of the administrative legal regime of ZATOs in Russia, which is im1

Instruction on entry to the controlled zones of the closed administrative territorial formation Ozersk city of the Chelyabinsk region for permanent residence (temporary stay) of individuals I-ОR-039-2013. p. 4.16. URL: http://www.ozerskadm.
ru/upload/2016/01/Instruction%20И-ОР-039-2013%20(с%20
изменением%20No.1%20от%2001.04.2015).pdf
(accessed
13.08.2016).
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the list of persons to whom entry is permitted for
permanent residence and temporary stay in the
territory of a closed formation enshrined in legislation at the federal level; uniform administrative
and judicial practice for acknowledgement of the
right of a person who served a sentence for a
crime to return to the ZATO as the place of permanent residence.
Some oddness of the legal regulation of responsibility for violation of the administrative regime of ZATOs, specification and itemization of
actual grounds for application of enforcement
measures to the violators of the ZATO regime in
many instructions adopted at the municipal level
(on organization and implementation of the access
control regime in ZATOs, on the procedure for assurance of the special regime in ZATOs, on the
procedure of organization of the access control regime to the controlled zone of ZATOs, on entry of
citizens to the controlled zone of ZATOs, etc.) require unification of approaches to definition of the
event of administrative offense (violation of the
ZATO regime), revelation of its subjects, correlation of the public enforcement measures recorded in
the instructions with the measures of administrative
responsibility and assurance of proceedings on the
cases on administrative offenses.
The identified “burning issues” in operation
of closed territories in contemporary Russia allow
one to present the vectors for improvement of the
legal support for the ZATO regime and make optimistic forecasts about the real possibility of its
development.
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Introduction: the article considers questions of the establishment of constitutional (statutory) courts
in federal subjects of the Russian Federation and the possibility for other public authorities to exercise
their powers. Purpose: to analyze provisions of the federal and regional legislation on constitutional
(statutory) courts, statistics reflecting the efficiency of their activity and the necessity to establish these
institutions in federal subjects of the Russian Federation. Methods: the methodological framework of the
research is based on a set of scientific methods, including the dialectic method and general scientific
methods of cognition (analysis, synthesis, induction and deduction). Specific scientific methods of cognition (legalistic, comparative and legal) were also used. Special attention was paid to the comparative and
system methods of research. Results: constitutional (statutory) courts, acting as subsidiary bodies of the
constitutional control, in many respects provide efficiency of other human rights and supervisory bodies
(the Commissioner for Human Rights in a subject of the Russian Federation, the Prosecution Service).
Therefore, they are indispensable for the protection of the constitutional system, rights and freedoms of
citizens, settlement of disputes between authorities within a system of “checks and balances”.
Conclusions: powers of constitutional (statutory) courts to implement specialized constitutional (statutory) supervision are exclusive and irreplaceable. It is impossible for any judicial or non-judicial authorities to equally substitute the constitutional (statutory) court of a federal subject of the Russian Federation
for another body (except for the Constitutional Court of the Russian Federation in case such powers were
delegated in accordance with Article 11 of the Constitution of the Russian Federation by means of
agreements on the differentiation of areas of jurisdiction and powers between public authorities of the
Russian Federation and public authorities of federal subjects of the Russian Federation).
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Введение: в статье анализируются вопросы учреждения конституционного (уставного)
суда субъекта РФ и возможности осуществления его полномочий иными органами государственной власти. Цель: рассмотреть положения федерального и регионального законодательства о конституционных (уставных) судах и статистику, отражающую эффективность их
деятельности, и обосновать необходимость учреждения данных органов в субъектах РФ.
Методы: методологическую основу исследования составляют совокупность методов научного
познания, в том числе диалектический метод, и общенаучные методы познания (анализ, синтез, индукция и дедукция). Автором широко использовались также частнонаучные методы познания (формально-юридический, сравнительно-правовой). В ходе научного поиска особое внимание уделялось сравнительному, системному методам исследования. Результаты: конституционные (уставные) суды, будучи субсидиарными органами конституционного контроля, во
многом обеспечивают эффективность иных правозащитных и контрольных органов (уполномоченного по правам человека в субъекте РФ, прокуратуры) и поэтому являются незаменимыми органами в части охраны конституционного строя, защиты прав и свобод граждан, разрешения споров между органами власти в рамках системы «сдержек и противовесов».
Выводы: полномочия конституционных (уставных) судов по осуществлению специализированного конституционного (уставного) контроля относятся к числу эксклюзивных и невосполнимых. Равноценно заменить конституционный (уставный) суд субъекта РФ другим органом (за
исключением Конституционного Суда РФ в случае, если такие полномочия были переданы посредством заключенных в соответствии со ст. 11 Конституции РФ договоров о разграничении
предметов ведения и полномочий между органами государственной власти РФ и органами государственной власти субъектов РФ) не представляется возможным никакими судебными или
несудебными органами.
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public of Buryatia were blocked by the regional
parliament after renewal of action of the law on
this court in 2016; in Moscow, the Irkutsk region,
Karachay-Cherkessia, Khanty-Mansi Autonomous
Area judges are still not appointed, and the law of
the Moscow region on the statutory court of 2006
has not come into force).
The establishment of constitutional (statutory)
courts in subjects of the Russian Federation testifies to judicial federalism, characterized by the
features of “centralization” and “decentralization”.
According to foreign scientists, “centralization”
involves requirements of the state integrity (formation of the basis of the judicial system at the
federal level, adoption of uniform rules of legal
proceedings) [13, p. 16; 14, p. 412; 16, p. 160; 17,
p. 394; 21]. They attribute manifestations of “decentralization” to existence of the two-level

Introduction
In modern Russia constitutional (statutory)
courts are considered by the regional power to be
an absolutely alien and unnecessary element of
the state mechanism, as is evident from unwillingness in a number of regions to renominate their
judges (St. Petersburg, Buryatia), elimination of
some of them (Mordovia, Chelyabinsk region),
mass cancellation of laws on bodies of the constitutional (statutory) justice (Samara and Kurgan,
Krasnoyarsk and Stavropol regions) or abeyance
of their action (Tyumen region). Therefore, it is
not surprising that though the Basic Laws of 50
subjects of the Russian Federation provide the
opportunity to create constitutional (statutory)
courts, and in 23 of the subjects relevant laws
have been adopted, they only act in 16 regions
(the powers of the Constitutional Court of the Re392
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system of judicial authorities, the constitutional
differentiation of areas of jurisdiction, application
of the regional legislation by courts, formation of
judicial authorities by regional authorities of subjects or directly the population of a subject of the
federation. However, the judicial federalism does
not always involve the creation of their own bodies of the constitutional control by subjects of the
federation. In the USA, besides federal courts of
the general jurisdiction led by the Supreme Court
of the United States, the bodies executing the constitutional control also include courts of states
which also exercise in full the granted right to interpret federal laws and to declare them invalid in
case of contradiction to the Constitution of the
USA [20, p. 92]. In all states of Germany, except
one, constitutional (state) courts which, in the
same way as in Russia, do not form a uniform system with the federal constitutional court are created. In the Swiss Confederation, the constitutional
control at the regional level is only exercised in
3 subjects: in the canton of Basel-Land – administrative courts, in Nidwalden – the Supreme Court
of the canton, in the canton Jura – the Constitutional Court of the canton. In Argentina, only in
the Province of Tucuman the Constitutional Court
which realizes functions of the constitutional control along with federal courts of general jurisdiction was created. In other federations, the constitutional control is only exercised at the federal level.

subsidiary body of the constitutional control is under authority of subjects of the Russian Federation.
Thus, the subject of the Russian Federation has to
consider not only the financial opportunities causing need for reduction of account obligations
(among them for the account of expenses on ensuring the activity of the constitutional (statutory)
court) but also other circumstances characterizing
its need for a body of the constitutional control,
efficiency of its activity, including number of the
addresses considered by it for a certain calendar
period, possibility to continue its work under other
conditions and so forth. To decrease account obligations on the activity of the constitutional (statutory) courts, a number of authors even suggest using
the experience of some constitutional courts of the
states of Germany in which judges work at an irregular basis and earn reward only for participation in hearing of cases [7, p. 5]. Considering
small load of courts, this suggestion makes sense
but demands essential change in the legislation:
members of constitutional (statutory) courts replace the state positions of the subject of the Russian Federation and cannot be engaged in other
paid activity (including positions of the federal
judge), except teaching, creative or scientific. It is
obviously important to note that up to 2000 the
law on the Constitutional Chamber of the Republic
of Adygea and the law of Khanty-Mansi Autonomous Area on the Statutory Court of this region
allowed members of these bodies of the constitutional (statutory) control to combine jobs, with 6
of 9 members of the Constitutional Chamber in
Adygea working at a changeable basis. The question of creation of a “low budget” constitutional
(statutory) court where judges would work at a
changeable basis, was unsuccessfully raised in
other regions as well (the Omsk and Samara regions). Owing to political reasons, the creation of
even such “low budget constitutional (statutory)
courts in regions is thought to have low chances.
Results of work of the constitutional and statutory
courts as of March 1, 2016 are given below in accordance with data provided at their sites.

Performance Indicators
of the Constitutional (Statutory) Courts
of Subjects of the Russian Federation
The constitutional court of the Russian Federation in the definition of March 3, 2015 No. 421-O1
specified that the solution of the question of the
creation of the constitutional (statutory) court as a

1

At the request of a group of deputies of the State Duma about
examination of constitutionality of clause 2 of part 1 of article
1 of the Law of the Republic of Buryatia “On suspension and
repeal of some legislative acts of the Republic of Buryatia in
connection with adoption of law of the Republic of Buryatia
"On the republican budget for 2015 and for the planning period
of 2016 and 2017"”: Determination of the Constitutional Court
of the Russian Federation of 03.03.2015 No. 421-O [Electronic
resource]. Access from the system “ConsultantPlus.
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Court

CC of the Republic
of Adygea
CC of the Republic
of Bashkortostan
CC of the Republic
of Buryatia
CC of the Republic
of Dagestan
CC of the Republic
of Ingushetia
CC of the KabardinoBalkar Republic
CC of the Republic
of Karelia
CC of the Komi
Republic
CC of the Republic
of Mari El
CC of the Sakha
Republic (Yakutia)
CC of the Republic of
North Ossetia-Alania
CC of the Republic
of Tatarstan
CC of the Republic
of Tyva
CC of the Chechen
Republic
SC of the Kaliningrad
region
SC of the Sverdlovsk
region
SC of St. Petersburg
SC of the Chelyabinsk
region

The maximum
Number
Total number
quantity of the
of decisions made
of resolutions
decisions made
in 2015
(conclusions) made
(resolutions of them)
(resolutions of them)
for a year

The budget for 2015
(the last year of work)
in thousands rubles
(per cent of the total
number of expenses
of a subject of the
Russian Federation)

32(5)

4(0)

12(4) (2002)

9,378.9 (0.06%)

32

12(2)

15(1) (2009)

24,359 (0.016%)

44(2)

activity was
suspended till 2016

7(0) (2000)

in 2013
13,758
(0.026%)

24

2(1)

17(2) (2012)

21,994.1 (0.024%)

11

3(1)

10(3) (2013)

13,626.5 (0.047%)

15

1(1)

5(2) (1999)

23,758.4 (0.071%)

117

9(2)

12(6) (2007)

103

7(4)

17(13) (2011)

26,197.9 (0.038%)

22

4(2)

4(2) (2015)

16,548 (0.066%)

132(2)

11(4)

14(12) (2000)

60,324 (0.033%)

41

8(3)

9(5) (2013 г.)

17,136.3 (0.074%)

65

23(5)

23(5) (2015)

34,590.7 (0.016%)

20

no decisions

7(6) (2004)

27,214.9 (0.13%)

1

no decisions

2(1) (2011)

35,360.6 (0.055%)

78

80(11)

80(11) (2015)

19,567.6 (0.032%)

111

7(5)

29(12) (1999)

50,087.4 (0.025%)

58

11(3)

40(8) (2005)

4

was abolished in 2014

12(3) (2013)

90,520.1 (0.02%)
in 2014
21,677 (0.019%)
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Apparently, constitutional (statutory) courts are
not luxury: their expenses make up hundredths of a
percent of the general budget expenditures and are
comparable to cumulative costs of activity of other
regional human rights bodies (the Commissioner for
Human Rights, the Ombudsman for Children, the
Commissioner for Businessmen Rights). And overall
performance of both regional human rights bodies
and prosecutor’s office directly depends on bodies of
the constitutional (statutory) justice (following addresses of prosecutors they issued 40 resolutions,
and those of Commissioners for Human Rights –
6 resolutions). For comparison, the budget of the
Constitutional Court of the Russian Federation for
2015 makes 641,089.6 thousand rubles, and of constitutional (statutory) courts – 560,163.9 thousand
rubles. Thus, for 2015 the Constitutional Court of the
Russian Federation issued 34 resolutions and 3025
determinations, and bodies of the constitutional
(statutory) justice – 44 resolutions and 138 determinations: the “cost” of consideration of one matter in
the constitutional (statutory) courts of subjects of the
Russian Federation several times exceeds the similar
indicator in the federal constitutional court.
During the whole period, regional bodies of the
constitutional justice considered over 1.6 thousand
cases, on which more than 900 resolutions were
adopted. Thus, during the first years of the work of
constitutional (statutory) courts, their activity was
comparable with that observed in constitutional
courts of the states of Germany. In 1969 – 1970,
regional bodies of the constitutional justice of the
lands of Germany were regarded as excessive institutions, as in case with Russia [21, p. 78]. However,
then the number of cases considered by constitutional (statutory) courts in some regions decreased
(over the last 5 years the constitutional courts of
Chechnya, Kabardino-Balkaria, Tyva, Adygea
adopted only one resolution each).
Meanwhile, it is necessary to emphasize that
constitutional (statutory) courts have no right to
consider cases on their own initiative. The small
number of appeals to courts can be explained by the
fact that they are quite often perceived as a sinecure
for representatives who are loyal to the regional
elite or as a tribute to attributes of statehood of subjects of the federation, thus many constitutional and
legal problems in regions are not noticed or resolved in a different way. Activity of the most ef-

fective constitutional (statutory) courts is not much
less than that of the courts of general jurisdiction
considering cases in a compliance assessment order. For comparison, in 2015 the Ulyanovsk regional court considered 10 cases on contest of regulations. At the same time, cases belonging to the
constitutional (statutory) control by their nature are
much more difficult than cases considered within
compliance assessment by courts of general jurisdiction and demand longer and laborious work.
Legal positions of bodies of the constitutional
(statutory) control are of fundamentally different
quality than legal provisions contained in decisions
of the courts of general jurisdiction have. As
V. D. Zorkin notes, it is expressed in the fact that
“the legal positions are of the obligatory character
(both for the legislator and for the law enforcer) and
possess a quality of the regulator of a certain type
of public relations..., possess certain internal properties because they act as a standard basis in legal
system and also serve as a reference point in lawmaking and law enforcement” [5, p. 119].
N. S. Bondar specifies that by means of legal
positions of the constitutional court the constitutional straightening of norms which are not disqualified is provided, their uncertainty is overcome by
means of specification, updating of the semantic
contents of the law, collisions between precepts of
law are eliminated by search for balance of the constitutional values containing in them, system hierarchical links between norms come to light, and their
contents is updated [1].
The different nature of solutions of constitutional (statutory) courts and courts of general jurisdiction
was repeatedly noted by bodies of the constitutional
(statutory) justice. For example, in the Resolution of
the Constitutional Court of the Republic of Bashkortostan of November 26, 1998. No. 8-P1 it is specified
that decisions of the Constitutional Court of the Republic of Bashkortostan, as a result of which unconstitutional regulations lose validity, have the same
coverage in time, space and circle of persons as decisions of the rule-making body, and, therefore, the
same general meaning as regulations, which is
not inherent to acts of courts of general jurisdiction,
1

On the case of interpretation of particular provisions of article
132 and article 135 of the Constitution of the Republic of
Bashkortostan: Resolution of the Constitutional Court of the
Republic of Bashkortostan of 26.11.1998 No. 8-P // News of
Bashkortostan. 1998. December 3.
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being law-enforcement by their nature. Decisions of
the courts of general jurisdiction, including the Supreme Court of the Republic of Bashkortostan, do
not possess such validity and cannot be recognized
as adequate means of depriving regulations of validity in connection with their illegality.
Therefore, it is necessary to agree that lack of
the constitutional (statutory) courts in each particular subject of the Russian Federation breaks the
constitutional principle of the equality before the
court, irrespective of residence [2, p. 274].

ities of subjects of the Russian Federation adopted
on issues of joint competence of Russia and its subjects as far as norms of many of the regulations of
subjects of the Russian Federation duplicate provisions of the federal legislation. But even from this
perspective the creation of a constitutional (statutory) court in a subject of the Russian Federation increases the level of the constitutional legality in the
region and promotes higher protection for constitutional rights and freedoms of citizens.
During a short period of time, constitutions
(statutes) of some subjects of the Russian Federation
transferred functions of the constitutional control to
courts of general jurisdiction operating in the region
(Kalmykia, Ingushetia, the Moscow region). Such
practice even found understanding in legal community, though it contradicts the Cl. “o” of Art. 71 of
the Constitution of Russia. Implementation of the
constitutional (statutory) compliance assessment by
courts of general jurisdiction in the subjects of the
Russian Federation where constitutional (statutory)
courts are not created is only allowed for realization
of the right to judicial protection guaranteed by Cl. 1
of Art. 46 of the Constitution of the Russian Federation (Cl. 1 of the Resolution of the Plenum of the
Supreme Court of the Russian Federation of November 29, 2007 No. 48 “On practice of consideration by courts of cases of contest of regulations completely or in part”2). Thus, considering provisions of
the procedural legislation, it is possible to come to a
conclusion that courts of general jurisdiction will
consider cases under administrative but not constitutional legal procedure (Cl. 5 Art. 208 of the CAP
of the Russian Federation3). Excluded from objects
of the compliance assessment, which is carried out
as administrative legal proceedings, are contracts
and agreements of subjects of the Russian Federation whose constitutionality is checked according to
the legislation and is carried out by separate constitutional (statutory) courts (Adygea, Chechnya, Tyva,
Kabardino-Balkaria, Sakha (Yakutia), Ingushetia,
the Sverdlovsk region), even though they issued
only one resolution on such affairs. Moreover, the
Constitutional Court of the Republic of Sakha (Yakutia) has the right to check law-enforcement
practice (issued 3 resolutions), which also expands

Possibility for Implementation
of Powers of Constitutional (Statutory
Courts) by Other Public Authorities
In Determination of the Constitutional Court of
the Russian Federation of March 6, 2003 No. 103O1 it is stipulated that the list of questions contained
in Pt. 1 Art. 27 of the Federal Constitutional Law
“On the Judicial System of the Russian Federation”
for consideration of which the constitutional (statutory) courts can be created cannot be considered
closed. Therefore, besides interpretation of the constitution (statute) of a subject of the Russian Federation, check of compliance of the law of the subject
of the Russian Federation, regulations of public
authorities of the subject of the Russian Federation,
local governments of the subject of the Russian
Federation with the constitution (statute) of the subject of the Russian Federation, these courts resolve
disputes on competence, exercise preventive control of the questions submitted for a referendum,
consider draft laws on changing the Basic Law of
the subject of the Russian Federation and execute
some other powers.
Compliance assessment is carried out not only
by constitutional (statutory) courts but also by the
Constitutional Court of the Russian Federation and
courts of general jurisdiction. Thus, courts of general jurisdiction are entitled to check regulations
regarding compliance with other regulations having
considerable validity, while the Constitutional
Court of the Russian Federation – with the Constitution of the Russian Federation. However, differentiation of competence between these courts is so
subtle that creates an opportunity of verifying some
regulations at once in several jurisdictional bodies.
It concerns, first of all, regulations of public author-

2

About practice of consideration by courts of cases of contest
of regulations completely or in part: Resolution of the Plenum
of the Supreme Court of the Russian Federation of 29.11.2007
(as revised of 09.02.2012) No. 48 // Bulletin of the Supreme
Court of the Russian Federation. 2008. No. 1.
3
Code of administrative legal proceedings of the Russian Federation: Federal law of 08.03.2015 (as revised of 29.06.2015)
No. 21-FZ // Collected Legislation of the Russian Federation.
2015. No. 10. Art. 1391.

1

At the request of the State Assembly of the Republic of Bashkortostan and the State Council of the Republic of Tatarstan for
examination of constitutionality of part 1 of article 27 of the
Federal Constitutional Law “On the Judicial System of the
Russian Federation”: Determination of the Constitutional Court
of the Russian Federation of 06.03 2003 No. 103-O // Collected
Legislation of the Russian Federation. 2003. No. 17. Art. 1658.
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an object of the constitutional control in comparison with administrative legal proceedings.
Powers of constitutional (statutory) courts in
full on compliance assessment, settlement of disputes about competence, etc. in the subjects of the
Russian Federation where these bodies have not
been created can be carried out by the Constitutional Court of the Russian Federation provided they
were transferred by contracts signed according to
Art. 11 of the Constitution of the Russian Federation concerning differentiation of areas of jurisdiction and powers between public authorities of the
Russian Federation and public authorities of subjects of the Russian Federation (Cl. 7 Pt. 1 Art. 3 of
the Federal Constitutional Law “On the Constitutional Court of the Russian Federation”1). This situation acts as an analogue to the norm stipulated in
Art. 99 of the Basic Law of the Federal Republic of
Germany, which provides that the law can grant the
Federal Constitutional Court the right to consider
constitutional disputes within one land concerning
application of its right. Powers on the constitutional
control in the State of Schleswig-Holstein are assigned to the federal constitutional court: the land is
small both in size of its territory and population,
and till 1990 it had a statute not a constitution.
Assignment of functions of the constitutional
(statutory) court to the Constitutional Court of the
Russian Federation in case a body of the constitutional (statutory) justice is not created in the subject
of the Russian Federation is more preferable than
implementation of compliance assessment by courts
of general jurisdiction. Judges of the Constitutional
Court of the Russian Federation specialize in hearing
of cases within the constitutional but not general
compliance assessment and therefore understand a
constitutional and legal matter better. As is noted by
foreign scholars, even in countries using “the American model” of the constitutional control exercised by
courts of general jurisdiction not all judges are capable of assessing constitutionality of regulations professionally [12, p. 148; 15, p. 8]. Furthermore, a constitutional trial in the federal constitutional court
bears much resemblance to that taking place in regional constitutional (statutory) courts.
Another noteworthy question of special interest
is as follows: what body will exercise the constitutional control after abolition of the constitutional
(statutory) court in the subject of the Russian Federation? According to p. 3 of Art. 17 of the Federal
Constitutional Law “On the Judicial System of the

Russian Federation”2 any court cannot be abolished
if the matters of implementation of justice carried to
its maintaining were not referred to in jurisdiction of
another court at the same time. The subject of the
Russian Federation has no right to delegate power of
a constitutional (statutory) court to a court of general
jurisdiction owing to reference of questions of the
judicial system to questions of maintaining the federal center. As an exception, the federal legislation
allows courts of general jurisdiction to implement
only powers on compliance assessment of all competence of bodies of the constitutional (statutory) justice. In our opinion, in case of abolition of a constitutional (statutory) court in a subject of the Russian
Federation its powers are to be delegated without fail
to the Constitutional Court of the Russian Federation
under a contract concluded between public authorities of the Russian Federation and the subject of the
Russian Federation. Therefore, the precedent which
happened in the Chelyabinsk region where powers of
the abolished Statutory Court were not delegated to
any judicial body looks strange.
Difference of the constitutional legal proceedings from administrative ones is expressed in particular in the fact that in the legislation of the majority of subjects of the Russian Federation (except
Bashkortostan, Karelia, St. Petersburg, the Kaliningrad region) the right to initiate the process on verification of a statutory act regarding its compliance
with the constitution (statute) of the subject of the
Russian Federation in a body of the constitutional
(statutory) justice is granted not only to citizens but
also courts. And courts of general jurisdiction invoke this right (following their addresses, constitutional and statutory courts issued 7 resolutions during the whole period of time). O. V. Brezhnev distinguishes three models of the legal regulation of
hearing of cases in constitutional (statutory) courts
following appeals of courts to bodies of regional
constitutional justice within abstract, concrete, or
abstract and concrete control [3, p. 32]. At the same
time, according to the procedural legislation, implementation of compliance assessment in courts of
general jurisdiction within administrative legal proceedings following appeals of other courts is not
possible even if when considering the case such a
court will come to a conclusion about illegality of
the statutory act which is the subject to application.
According to the regional legislation, the right
to appeal to constitutional (statutory) courts of subjects of the Russian Federation about verification of

1

2

On the Constitutional Court of the Russian Federation: Federal constitutional law of 21.07.1994 No. 1-FKZ (as revised of
14.12.2015) // Collected Legislation of the Russian Federation.
1994. No. 13. Art. 1447.

On the judicial system of the Russian Federation: Federal
constitutional law of 31.12.1996 No. 1-FKZ (as revised of
05.02.2014) // Collected Legislation of the Russian Federation.
1997. No. 1. Art. 1.
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regulations is provided besides courts to other subjects to which the similar right is not granted within
administrative legal proceedings in courts of general jurisdiction. For example, according to Art. 83
of the Law of the Kaliningrad region “On the Statutory Court of the Kaliningrad region”1 such right is
given to each deputy of the regional duma, the association of municipalities of the Kaliningrad region, a
group of not less than five deputies of a representative body of the local government, Notarial chamber
of the Kaliningrad region in connection with a legal
matter arisen in notarial activity. In particular, only
following addresses of certain deputies, constitutional (statutory) courts issued 86 resolutions on cases of
verification of regulations.
The second important power of constitutional
(statutory) courts is interpretation of constitutions
(statutes) of subjects of the Russian Federation.
However, the number of decisions taken on this category of affairs decreases every year for objective
reasons. As A. V. Mazurov notes, “the more time
passes from adoption of the Constitution, the less the
probability of adoption of a resolution of the Constitutional Court on interpretation of its provisions is.
The legal space is gradually filled with legislative
acts containing the interpretation of the Constitution
and also decisions of the Constitutional Court on
other categories of affairs which also contain interpretation of the Constitution and become known to
the bodies entitled to interpret the Constitution” [8,
p. 254]. No wonder that during the period 2011–
2015 only 10 resolutions on cases of interpretation of
constitutions (statutes) of subjects of the Russian
Federation were adopted though at the initial stage of
activity of constitutional (statutory) courts interpretation of Basic Laws of subjects of the Russian Federation was carried out much more often (during the
whole period of time 112 resolutions have been
adopted). Interpretation of Basic Laws of subjects of
the Russian Federation in the regions where bodies
of the constitutional (statutory) justice are not created is carried out by regional legislatures.
On the other hand, N. S. Malyutin insists on
pertaining the powers for official interpretation of
constitutions (statutes) of subjects of the Russian
Federation to the regional legislature [9, p. 15]
since the majority of constitutions of the subjects
are adopted and amended by regional parliaments.
However, it is necessary to agree that recording the
principle of division of the powers and the “checks

and balances” system in the bases of the constitutional system causes need for implementation of
interpretation of the constitution (statute) of the
subject of the Russian Federation by a body of the
constitutional (statutory) control but not the parliament. It is noteworthy that all three bills of abolition of the Statutory court of St. Petersburg which
were rejected in 2009 provided transfer of power on
interpretation of the Statute of this subject of the
Russian Federation to jurisdiction of the Legislative
Assembly of St. Petersburg. As A. V. Savoskin and
O. A. Kazantsev note, in two conclusions to bills of
the Legal department of the Legislative Assembly
the formulation about delegation of power of official interpretation of the Statute of St. Petersburg to
Legislative Assembly of St. Petersburg is recognized “disputable”, and in the third conclusion –
lawful. In our view, such norm would contradict
Pt. 3 Art. 17 of the Federal Constitutional Law “On
the Judicial System of the Russian Federation” [11,
p. 1110]. By the way, in the Chelyabinsk region
after liquidation of the Statutory Court the power of
official interpretation to the Statute of this federal
subject was not transferred to the region’s Legislative Assembly.
Opposing implementation of authentic interpretation of the constitution (statute) of the subject
of the Russian Federation, it is possible to adduce
an argument of uncertainty of a legal form of an
interpretative act, which still did not receive a due
constitutional and legal assessment. The Resolution of the Constitutional Court of the Russian
Federation of November 17, 1997 No. 17-P 2 enshrines a legal position that official interpretation
of federal laws can be carried out only in the same
order the law was adopted, signed and published
in. In some subjects of the Russian Federation,
interpretation of the regional constitution (statute)
is carried out in the same form the interpreted act
was adopted in (the Arkhangelsk region, Krasnodar Krai, Amur region). However, in the majority
of regions interpretation of Basic Laws is given by
the parliament in the form of resolutions adopted
in a more simplified order than the constitution
(statute) of the subject of the Russian Federation
2

On the case of examination of constitutionality of Resolutions
of the State Duma of the Federal Assembly of the Russian Federation of July 21, 1995 No. 1090-1 GD “On some questions of
application of the Federal law "On amendments to the Law of the
Russian Federation «On the status of judges in the Russian Federation»"” and of October 11, 1996 No. 682-II GD “On the order
of application of clause 2 of article 855 of the Civil Code of the
Russian Federation”: Resolution of the Constitutional Court of
the Russian Federation of 17.11.1997 No. 17-P // Collected Legislation of the Russian Federation. 1997. No. 47. Art. 5492.

1

On the Statutory Court of the Kaliningrad region: Law of the
Kaliningrad region of 02.10.2000 (as revised of 02.12.2015)
No. 247 Electronic resource]. Access from the system “ConsultantPlus.
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(the Bryansk and Kirov regions). It seems to us that
the legislation of Russia’s federal subjects in the
future will be guided by a legal position of the Constitutional Court of the Russian Federation. In that
case interpretative activity of the parliament can
become unnecessary as it will not be more difficult
to eliminate the arisen uncertainty in sense of provisions of the Basic Law of the subject of the Russian Federation by means of amending the text of
the regional constitution (statute).
Settlement of disputes about competence is
among the powers of constitutional (statutory)
courts in a number of regions (Chechnya, Adygea,
Northern Ossetia-Alania, Sakha (Yakutia), Tatarstan, Kabardino-Balkaria, Buryatia). However,
the share of similar affairs in the general loading
of constitutional (statutory) courts is small –
5 resolutions and 1 conclusion have been made by
the Constitutional Court of the Republic of Buryatia, and one resolution per the constitutional courts
of Tatarstan and Adygea each. Moreover, as
O. V. Brezhnev notes, cases on disputes about
competence are considered by constitutional (statutory) courts when other means of elimination of the
disagreements arisen cannot be used or their application did not result in settlement of the dispute.
For this reason, realization of this power by constitutional (statutory) courts is not a steady practice:
disputes on competence are often resolved by these
bodies by means of abstract or concrete compliance
assessment, and also by interpretation of constitutions (statutes) of subjects of the Federation [4,
p. 47]. Settlement of disputes about competence
cannot be carried out by courts of general jurisdiction if in the federal subject a constitutional (statutory) court was not created, and the Constitutional
Court of the Russian Federation has the right to resolve disputes on competence only between the supreme bodies of the government of the subject of
the Russian Federation. Therefore, the delay in
formation of constitutional (statutory) courts of
subjects of the Russian Federation breaks the balance of the regional authorities and hinders from
realization of the “checks and balances” system for
the purpose of prevention of usurpation of the government [10, p. 40]. Not incidentally foreign researchers note that federalism in the system of “vertical” separation of powers and constitutional justice in the system of “horizontal” separation of
powers are to be regarded as an essential element of
the constitutional system based on separation of

powers, counteracting excessive concentration of
the government [18, p. 312]. Furthermore, constitutional (statutory) courts rather rarely consider cases
on check of the question submitted for a referendum (only 2 resolutions have been adopted) and
cases of preliminary constitutional control of acts of
the constitutional reform (5 conclusions by the
Constitutional Court of the Republic of Adygea and
also 8 resolutions by the Statutory Court of the Kaliningrad region have been made). However, the
check of constitutionality of draft laws on amending the Basic Law of the subject of the Russian
Federation is at the moment provided only in the
legislation of Adygea, Sakha (Yakutia) and the Kaliningrad region while the check of questions submitted for a referendum – in Chechnya, Adygea and
Sakha (Yakutia). If there is no a constitutional
(statutory) in a subject of the Russian Federation,
courts of general jurisdiction can exercise only the
subsequent control of the regulations adopted on a
referendum regarding their compliance with the
acts of major validity. Moreover, only the subsequent but not preliminary control can be exercised
by the Constitutional Court of the Russian Federation concerning laws of subjects of the Russian
Federation on change of provisions of constitutions
(statutes) of subjects of the Russian Federation, exclusively regarding their compliance with the federal Constitution.
Control and certifying powers conferred on the
constitutional (statutory) courts in Tatarstan, Sakha
(Yakutia), Kabardino-Balkaria and Northern Ossetia-Alania have also been seldom used by them (only one resolution has been adopted). However, it is
necessary to emphasize that absence of a constitutional (statutory) court in a region actually excludes
a possibility of application of measures of constitutional and legal responsibility to authorities in the
case its realization requires establishment of legally
significant facts by bodies of the constitutional
(statutory) justice within the constitutional legal
proceedings.
Results
Constitutional (statutory) courts, acting as subsidiary bodies of the constitutional control, in many
respects provide efficiency of other human rights
and control bodies (Commissioner for Human
Rights in the subject of the Russian Federation,
prosecutor’s offices), therefore being indispensable
bodies for protection of the constitutional system,
399

K. M. Khudolej

protection of civil rights and freedoms and settlement of disputes between authorities within the
“checks and balances” system both at the horizontal
level (in the relations between public authorities of
the subject of the Russian Federation), and at the
vertical level (in the relations between the federal
center and federal subjects).

6.

7.

Conclusions
The majority of powers of constitutional (statutory) courts concerning exercising the specialized
constitutional (statutory) control belong to indispensable ones. It is impossible to equally replace a
constitutional (statutory) court of a subject of the
Russian Federation with activity of another judicial
or non-judicial authority (except for the Constitutional Court of the Russian Federation in case such
powers were delegated by contracts signed according to Art. 11 of the Constitution of the Russian
Federation dealing with differentiation of the areas
of jurisdiction and powers between public authorities of the Russian Federation and those of federal
subjects).
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Introduction: article 2 of the Russian Civil Code contains a legal definition of the term
“entrepreneurship”. Six indicia of entrepreneurship differ it from other types of economic activity, however, their content is very difficult to define. In theory of law this situation breeds a lot of
debates. The application of this rule in practice often leads to violation of rights of citizens and
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method and a comparative legal method are used. Results: as a result of the study, we see a lot
of logical fallacies made by the Russian legislator in formulating the legal definition. Based on
the Russian legislation, the author of this article has formulated a new doctrinal concept of the
term “entrepreneurship”. Moreover, the relation of commerce and business activities has been
investigated to differentiate between these concepts. Conclusions: the current legal definition of
entrepreneurial activities in Russia is groundlessly complicated and comprises secondary indicia that are of no significance. There are only two essential indicia in this definition (a special
purpose and the way to achieve it). All other indicia are formal and unable to distinguish entrepreneurship from adjacent kinds of economic activities.
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Введение: легальное определение предпринимательской деятельности, включенное
во 2-ю статью ГК РФ, содержит, как известно, несколько признаков, по которым адресаты правовой информации должны свободно отличать предпринимательство от
иных вариантов экономического поведения. Вместе с тем непрекращающаяся научная
дискуссия и разноречивая правоприменительная практика говорят о том, что российскому законодателю так и не удалось обеспечить потребителей качественным правовым материалом. Терминологическая неопределенность сказывается на эффективности правового воздействия, а также оказывает весьма ощутимое негативное влияние
на механизмы стимулирования надлежащего поведения предпринимателей в гражданском обороте. Попробуем разобраться в причинах этого положения, детально проанализировав легальные признаки предпринимательской деятельности. Цель: выявить реальное содержание термина «предпринимательская деятельность» исходя из буквального толкования признаков, содержащихся в легальном определении этого понятия,
что позволит повысить эффективность применения стимулирующих механизмов
надлежащего исполнения обязательств теми, для кого они, в общем-то, и разрабатываются. Метод: формально-логический и сравнительно-правовой. Результаты: выявлены логические недочеты, допущенные российским законодателем при формулировании легального определения предпринимательской деятельности; уточнен ближайший
род и видовые отличия изучаемого понятия; дано доктринальное определение предпринимательства; произведено разграничение понятий коммерческой и предпринимательской деятельности исходя из буквального толкования положений действующего российского законодательства. Вывод: действующее легальное определение предпринимательской деятельности неосновательно усложнено второстепенными, не имеющими значения для обозначения сути предпринимательства, признаками. Данная терминологическая неопределенность в значительной степени снижает эффективность
стимулирующих мер, направленных российским законодателем на обеспечение надлежащего поведения и исполнения гражданско-правовых обязательств. Реальных сущностных признаков в определении всего два (специальная цель и способ ее достижения). Все остальные являются формальными характеристиками и не в состоянии помочь адресатам правовой информации отличить предпринимательскую деятельность
от смежных видов экономического поведения.
Ключевые слова: коммерческая деятельность; легальные признаки
предпринимательской деятельности; понятие предпринимательской деятельности

The legal definition of entrepreneurial activity
(hereinafter referred to as EA), provided for in Article 2 of the Civil Code of the Russian Federation,
contains, as is known, a number of signs, with the
help of which addressees of legal information are
supposed to easily distinguish entrepreneurship from
other variants of economic behavior. However, the
ongoing scientific debate and contradictory law enforcement practice shows that the Russian legislator
failed to provide consumers with proper legal content. All this definitely affects the effectiveness of
legal sanctions in general and has a very tangible
negative impact on the incentive mechanisms for
proper conduct of entrepreneurs in the civil turnover.

For law enforcement authorities, the understanding of the meaning of the definition under
consideration should serve as a guarantor of law
observance, which will not allow one to replace
the law with arbitrariness. For economically active population, it is necessary to understand this
issue, at least because entrepreneurship without
the state registration can cause criminal liability
(in accordance with Article 171 of the Criminal
Code) with rather strict sanctions, up to 5-year
imprisonment.
There are six legal signs of EA: independence, risk, systematic character, making a profit
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as its specific purpose, the method of making a
profit (from the use of property, sale of goods,
...works) and the necessity of the state registration.
Some authors in scientific and educational
literature replace six signs of EA with five ones,
as a rule combining the “system” and “profit”,
others count only four signs, when along with the
mentioned combination they neglect the method
of achieving the entrepreneurial goal... It is quite
easy to illustrate how much views of jurists on
this issue differ. It is much harder to find similar
opinions.

N. V. Rubtsova and M. V. Golyshev, pointing
out six signs of EA, go beyond the legal definition:
constant basis; professional attitude; risky nature;
focus on profit; implementation of EA sui juris and
under the entrepreneur’s property liability; independence and initiative [8, pp. 95–96].
Most researchers agree that the necessity of the
state registration is a formal sign. Professor
S. E. Zhilinsky also considers the sign of the implementation of EA on a regular (professional) basis to be formal [2, p. 80].
Thus, despite the obvious need for simple and
comprehensible legal material, neither the legislator, nor science of business law have yet developed
a common understanding of what EA actually is
and what signs can distinguish it from other types
of economic behavior. Let us try to analyze this
problem.

A Brief Overview of Some Opinions
on the Number and Essence of EA Signs
in Russian Legal Literature
Professor I. V. Ershova identifies five signs of
EA: independence; risk; systematic profit; method
of earning a profit; state registration. The first four
signs are qualified as essential, the latter is
acknowledged as a formal one.
Professor V. S. Belykh considers five signs as
well but the composition of these five is different:
independence, systematic approach, systematic
profit; business risk, legitimization of entrepreneurship. The way of making a profit is interpreted by
the author within the sign of the systematic approach and is not identified separately. Legitimization refers to formal, external signs of entrepreneurship [6, pp. 10–14].
Similarly, Professors V. V. Gushchin and
Yu. A. Dmitriev consider five standard signs, but
their composition is also different from the previous versions: independence; risky nature; commercial nature (directed at systematic profitmaking); way of making a profit; necessity of registration. The latter sign is proposed to be regarded not
as a sign, but as a condition of the legality of its
existence [1, pp. 12–22].
I. V. Tymoshenko, A. V. Melkumiants think
EA has six normative signs: independence; making
a profit as a purpose of the activity; entrepreneurial
risk; systematic nature of gaining profit; state registration of EA participants; responsibility of the economic entity [9, pp. 8–11].

Assessment of the Legal Content
of Legal Signs of Entrepreneurial Activity
The formal criterion – the requirement of the
EA state registration – is left beyond this paper and
we shall deal with the rest ones, which are considered to be essential by most Russian authors in juridical literature.
Risk. This characteristic can be called the most
“ancient” of all signs used in the definition. Modern
Russian textbooks say that risk is immanently inherent in EA, it has always characterized EA; and
that is what A. Smith, R. Catillon and even Aristotle wrote about it...
Indeed, this legal characteristic of entrepreneurship, maybe just because of the “age”, is rarely
argued against and hardly ever criticized. One may
only say that this criterion does not have any certain
legal content in the Russian legislation, and give a
doctrinal argument for this situation or find a legal
concept of risk in a special law regulating, for example, social relations in the field of insurance.
However, that is not enough.
Risk, if we understand it as a possibility of an
adverse effect occurrence, anyway, accompanies
any human activity. Does a firefighter, a police
officer, a surgeon, a journalist or a bus driver not
take a risk? To a greater or lesser extent, every404
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body is at risk. And in this regard an entrepreneur
is similar to others.
It can be argued that risk, as an unplanned negative result, is a programmed attribute of any real
purposeful activities. And although according to
Ostap Bender (a fictional con man who appeared in
the novels The Twelve Chairs and The Little Golden
Calf written by Soviet authors Ilya Ilf and Yevgeni
Petrov – comment by the translator), an ironclad
guarantee can be given by a certificate of insurance,
numerous bankruptcies of insurance companies
show that it is not always so. There are no absolute
guarantees. It means that we are always at risk.
On the other hand, we must recognize that
there are types of EA in which it is almost impossible to detect a higher degree of risk. Try to justify
the increased social costs associated with the risk
that an entrepreneur running a shoes repair business
might have.
Therefore, in part, one can agree with Professor S. E. Zhilinskiy, who believes that risk is “an
eternal satellite of entrepreneurship, but not necessarily present in every individual entrepreneur’s
activities” [2, p. 83].
Thus, it turns out that risk, first, can characterize not only entrepreneurship but also other kinds
of social activity. Second, in certain types of EA it
can be completely absent. May one consider this
characteristic essential? Is there a need to specify
the legal definition of EA with “risk” as its specific
sign? It seems not. For business, it is a formal and
by no means mandatory feature.
The next legal distinction is systematic basis.
None of Russian lawyers would definitely say what
the phrase “to perform EA systematically or to seek
for a systematic profit” means. And the point is that
the legislator, stipulating the sign, “has forgotten”
to specify the criteria (time, field, frequency, number of repetitions, the volume of sales, amount of
profits, number of bargains concluded...); thus,
again it is anything but an essential characteristic.
The approach to define the essence through the
so-called “systematism” seems to be ludicrous. It
can be clearly seen if we try using this characteristic when defining some well-known things; one can
take any (labor, sport, sex, theft, etc.). For example,
infidelity is having a regular (systematic) sex with
someone who is not your regular sexual partner; but
in terms of the above approach, in case it happens

once a week, it is not infidelity. Or let us take another example which would be closer to civil law.
An author is someone who consistently makes
some creative products. However, there are authors
who created only one thing (e. g. Ogiński composed the only polonaise); are they not authors? So
all this looks like a complete nonsense.
Any business can be practiced systematically,
professionally or occasionally. This sign has nothing to do with the concept of essence. It can be used
to resolve the issues of tax administration, to identify types of legal liability, etc.; but this imaginary
specific difference does not provide a better understanding of the concept under study. If to deal with
the essence of the concept, rather than solve some
additional tasks at the same time, this feature
should also be left beyond the legal definition.
To summarize, the systematic base is a formal
sign of entrepreneurship just the same way as risk
and necessity of legitimation. Legal and illegal, systematic and one-time, risky and risk-free… all these
are kinds and forms of EA.
Independence. This is another, to put it mildly,
not indisputable “invention” of the theory of business law. Where does this feature come from? It is a
heritage from the federal legislation of the “Perestroika” period. And we continue to use this term
mechanically, mindlessly, having completely forgotten about the historical conditions which determined
its occurrence. For the first time “independence”
appeared in the Law of the RSFSR of December 25,
1990, No. 445-1 “On enterprises and entrepreneurial
activity” (Bulletin of the Congress of People’s Deputies of the RSFSR and the Supreme Council of the
USSR, 1990, No. 30, p. 418), and four months later
was already duplicated in the Law of the USSR dated 02.04.1991 No. 2079-1 “On General principles of
entrepreneurship of citizens in the USSR” (Vedomosti of the CPD of the USSR and the USSR Supreme Council, 1991, No. 16, p. 442).
At that time, this sign only referred to individual
entrepreneurs (sole proprietors). In the conditions of
the total state ownership, when the state was almost
the only employer, and one could be imprisoned for
parasitism, an individual entrepreneur needed to be
given the legal basis to legalize his/her “unemployment” in the process of planned social production.
Under these circumstances, the term “independence”
has a totally different meaning, which is far from
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the modern understanding. A Soviet citizenentrepreneur was recognized independent in relation
to the state and thus was legalized in the legal field.
Modern Russian jurisprudence for some reason
has extended the frame of entrepreneurial independence. First, not only citizens but also the rest of
EA subjects have suddenly become more “independent”. Secondly, in the current legal doctrine the
term “independence” starts to separate entrepreneurs not only from the state but also from all other
entities. For example, when speaking about an entrepreneur’s superiority in terms of his/her organizational independence, their legal status is often
compared to that of a wage and salary worker, the
subject of labor relationship. Is this correct?
Indeed, if we compare the universal legal capacity of commercial organizations with special or
limited legal capacity of non-commercial legal persons, the superiority of the former in terms of autonomy is somehow possible to be justified. However, when comparing the degree of independence
of an individual entrepreneur (sole proprietor) and
that of natural persons, such superiority cannot be
found.
As is known, at a certain age we are all equally
independent. It is also necessary to remember that an
opportunity to perform EA is an element of a civil
legal capacity. So can a part exceed the whole? It can
be argued that an ordinary capable citizen is more
independent. For example, he/she can be hired for a
state service, but an entrepreneur cannot.
Now let us consider labor relationship. Superiority of an entrepreneur over an employee in terms
of independence is usually presented as follows: an
entrepreneur is free to choose a counteracting party,
an area for application of his/her abilities, to set
working conditions (he/she may not go to work at
all). An employee, however, has to obey the rules
of the labor routine and can be fired for truancy.
And here the question arises whether an employee
is not free to choose the profession, company and
employer; and is not an entrepreneur going to lose a
part of profit, a client, a market share for his/her
non-going to work?
The given comparison is at least inappropriate
as it is an attempt to compare concepts which are
different in their essence. It is something like: is a

metal swing better than a green one? An employee
has labor legal capacity while an entrepreneur enjoys civil legal one. And within their legal capacity
all the subjects of law are equally independent.
Obviously, an entrepreneur’s independence is
illusory and exaggerated. An entrepreneur has to
follow the rules of the market society social structure the same way as its any other participant. Taking this fact into account, all kinds of EA can be
defined as social and not only that making money
through providing social services.
So, is an entrepreneur’s independence advantageous compared to that of other participants of civil
circulation under the following conditions: EA is
the only possible kind of self-employment; the activity takes place facing serious competition, in a
monopolized or undeveloped market; an entrepreneur is an element of a commercial structure;
he/she has no access to resources; he/she is in the
bankruptcy process? No! All his/her decisions are
predetermined and the choice of options is not
wide, if any at all. Thus, in terms of independence
an entrepreneur has no advantages.
The sign under consideration can serve as the
basis for classifying entrepreneurs into types: from
owners of means of production with enormous personnel to start-uppers possessing only debts and
their own hands to work. However, all these characteristics do not differentiate the types, they are
intragroup ones.
It has to be noted that the above mentioned polar opposite types of entrepreneurs actually go beyond the legal definition of EA. The former almost
do not conduct real entrepreneurial activity, owning
paper holdings, shares, means of production and
other property – all these self-working and selfexpanding values, or capital according to K. Marx.
These people are not entrepreneurs as they are, they
should better be named capitalists, investors, rentiers. The latter, occupying the opposite position of
this homological line, are very close to another type
of social activity, which is labor activity. By the
way, earlier in the Soviet legislation there was a
more precise definition of this type; it was called
“individual labor activity”.
As a result, it turns out that independence
is not a specific sign of EA. However, it
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is appropriate as an intragroup feature of
forms of EA.
The next qualifying feature of EA is its specific

retailer do one thing: they try to rob the consumer

purpose, i. e. a profit, which, by definition of the

Any normal social community, whether it is a

Tax Code of the Russian Federation (Article 247),

family, work team, sports team, friends..., detect-

is income minus expenses. How can we evaluate

ing a “drone”, pilferer, idler, thief, drug addict or

this goal-setting? To start with, here are some gen-

any other form of parasitic attitude in its ranks, try

eral propositions.

to “cure” this disease, to get rid of it... And this

to the greatest possible extent. Maximally”
[4, p. 14].

First, specifying profit as the only goal of EA,

social algorithm is successfully realized in Russia

the Russian legislator actually defines an entrepre-

although the vast majority of population has nei-

neur as a subject striving for unequal exchange, any

ther desire nor intention to keep pace with annual

interaction with whom leads all the rest to undis-

unreasonably rising tariffs, fares, food prices and

puted economic losses. From this perspective, en-

cost of public utilities. It is rather difficult to ex-

trepreneurship is a form of theft, a form of social

plain why the Russian legislator authorizes such

robbery legalization. The following example illus-

businesses. It has to be noted that irrespective of

trates how quickly such a self-seeking and not con-

oil price changes at external markets petrol prices

nected with shared interests goal-setting can cause a

in Russia keep growing. And there is no wonder as

subject’s social deformation.

in our economic model there is no dependency

The Russian government is responsible for the

between these rates. If there is the only goal – a

opportunities for its citizens to enjoy their constitu-

profit, then everything happening is just the way

tional rights, including the rights to rest and leisure

of gaining it.

and the right to healthcare (clause 5, Article 37 and

Taking all the above into account, let us intro-

clause 1, Article 41, Constitution of RF). It looks

duce another term into the definition under consid-

like efforts of the government in this sphere must

eration; this term is “income”, which would make

be pretty obvious. However, once the Russian rail-

entrepreneurial goal-setting not so narrow or social-

ways turned into a commercial enterprise, “OAO

ly dangerous.

Rossiyskiye zheleznye dorogi”, fares for the most

Second, any system goes through one of the

popular holiday period rose twice and even more.

three stages: development, equilibrium, decay.

The fact is that now all shares of this organization

Being a variant of non-equivalent exchange, profit

now belong to the state. And what will happen

can serve as a feature of business only during the

when they all go private?

period of its growth, for instance, as an element of

Legalizing an entrepreneur as a subject seeking

extended reproduction when markets are develop-

only profit, we ourselves create a situation in which

ing. In other cases, such goal-setting is totally un-

we will always fight against constant growth of the

reasonable. It can be clearly seen from the exam-

cost of goods, works and services with a simultane-

ples of biological systems. A cell of a living or-

ous decrease in their quality.

ganism as a constituent of a system is unselfish.

Listen to the leading representatives of the

As soon as due to some reasons it switches to a

business community. They, by the way, quite

selfish mechanism of non-equivalent exchange, a

clearly evaluate their social mission precisely fol-

disease starts. For example, carcinoma is a group

lowing the letter of the Russian law: “The crisis is

of such selfish cells.

a good time, there are only effective entrepreneurs

Third, turning to law, one should note that

left. Honestly speaking, both the developer and the

foreign legislations, serving as models for modern
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Russian lawmakers, do not use such goal-setting.
For example, in the USA business entities do not
include any “profit corporations”, but there is a
“business corporation” along with “public”, “quasipublic”, and “nonprofit corporation”. It is clear that
the term “business” (occupation, profession, firm,
etc.) cannot be narrowed down to the uncontrollable pursuit of profits, typical of Russia.
The same can be observed in the continental
law system. For example, in Germany according to
§ 14 of the Civil Code, an entrepreneur is either an
individual or an entity that makes a deal performing
either business or independent professional activity
[1, p. 2]. And there is no any mention of profit or
something like that either.
It should also be noted that the above German
definition taken from a source translated into Russian cannot be considered adequate. It causes a dilemma: either the German legislator made a logical
mistake giving a definition through a word with the
same root, thus defining the unknown through the
unknown (an entrepreneur is the one who performs
entrepreneurial activity) or the Russian translation
is inadequate.
If we look into the German source, we will see
that the latter assumption appears to be correct. The
German legislator did not make any mistakes and
used different terms (Unternehmer and gewerblishen). According to German-Russian dictionaries, the adjective Gewerblishen is translated as
commercial, trade, industrial, etc. And again no
mention of profit being the only and the most important goal of EA is found.
By the way, the same complaint can be made
about the accuracy of translation of the definition of
the term “trader” in § 1 of the German Commercial
Code [12, p. 7]. A trader (Istkaufmann) is the one
who is engaged in commercial (handelsgewerbe)
activity. And then, any activity (Gewerbebetrieb)
can be treated as commercial (Handelsgewerbe).
Thus, Russian translation distorts the content of
German legal definitions.
Fourth, plenty of suggestions have been made
in Russian legal literature concerning introducing
the definitions of social, ecological, responsible and

other kinds of entrepreneurial activity into texts of
federal laws. If it is done, the existing legal definition of EA will be made more complicated trough
introducing additional goal-setting. It seems that
there is no need in it.
Business profit itself is not actually be a goal;
it is a mean for achieving numerous goals implied
within the entrepreneurial activity. The state, when
developing and supporting entrepreneurial activity,
fights poverty, unemployment, expands goods markets, fills budgets, etc. Private actors are concerned
about their own interests. Small talks with entrepreneurs will make it clear that they do it for different reasons: for the sake of social status, because of
despair, dedication, interest in work, because they
want to help their relatives raise children and give
them good education, etc. Business profit allows
them to solve all these problems.
Where the profit obtained from entrepreneurial
activity should go is the sphere of public/private
option. Profit can be spent on household, family
needs, a car, a yacht, charity, ecological problems
solution, etc. There is no need for all these to be
embraced within the legal definition. Entrepreneurial activity is fee-based. This is enough. And if required, all the goals mentioned above can be seen
in terms of business profit.
Despite the comments and criticism, the term
“profit” is the first really qualifying characteristic
of EA as distinct from all previously considered.
This goal is tangible and it allows for distinguishing
EA not only from other intangible and noncommercial activities but from other types of economic (material) activity. For example, we can correlate EA with economic activity, comparing two
distinct legal categories of “profit” and “income”.
The final of the essential features, a method
of making a profit, is the most criticized one.
In business law science, it is believed that there is
no need to limit the ways to profit by their specification. This practice is totally confused and often simply ignores it. And this is unacceptable
because, unlike independence, risk and consistency, a “method of making a profit” is an effective
and a really working sign. At least it will help,
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similarly to the criterion of “profit”, to distinguish
EA from “other economic activities”. How in particular is it possible?
For the sign to work, we need to have a look at
the Tax Code of the Russian Federation. Sale of
goods, works, services and property rights are taxable “sales operations” (Article 249). In the above
case, the provisions of the Civil Code and the Tax
Code are clearly linked in contrast to other normative legal acts regulating EA in Russia. For example, the “rich” conceptual framework of the Federal
Law of 24.07.2007 No. 209-FZ “About development of small and medium enterprises in the Russian Federation” (Parlamentskaya Gazeta, No. 99101, 09.08.2007) does not correlate effectively with
other normative legal acts.
The considered sign is really important. In case
there was no this feature, the current legal definition
of EA would cover whatever one likes, including
various types of theft. Thieves’ activity is an independent one, risky and aimed at systematic obtaining
of a profit. As you can see, all the features fit.
As for the comments on the fact that this legislative provision is “incomplete and inadequate to
reflect the real ways of gaining a profit”, and “...the
claims of the legislator ... to give an exhaustive list
of ways you can make a profit, are doomed to fail”
[2, p. 85], it is necessary to say the following.
What are “realizable” and “non-realizable”
transactions? It is the result of dichotomous division.
As is known, dichotomy in formal logic is “division
of a concept into two classes, covering the entire
scope of the divisible concept” [10, p. 24]. Therefore, there are no other ways of making a profit; these two classes cover the entire scope completely!
How do these two classes differ? Realizable
transactions are dynamic actions. Entrepreneurial
activity is a subject’s active behavior. On the contrary, non-realizable transactions are passive. The
Russian Tax Code enlists profits gained through
these operations (Art. 250). These are profits from:
– share holding;
– positive (negative) currency translation difference;
– letting property, etc.
Subjects gaining a profit from non-realizable
operations are not entrepreneurs. They are capital-

ists, rentiers, share-holders, etc. Rentiers are passive as they have no products of their entrepreneurial activity. What works for them is their capital
and someone else’s embodied labor.
As a matter of fact, from this perspective a
bank is seen as a commercial but not a business
structure. According to Russian law, an entrepreneur and a trader are not synonyms, as well as in
many foreign legislations. In Germany, for instance, an entrepreneur is a subject of the Civil
Code whereas a trader is the one of the Commercial
Code. The term “commercial activity” in Russian
law is broader than the concept of entrepreneurial
activity. Investors, rentiers, founders of business
structures fall into the category of traders. All of
them are traders if judged by the current Russian
legislation (Art. 50, the Civil Code of RF) treated
literally. They are traders but not entrepreneurs. Not
all traders are entrepreneurs but all entrepreneurs
are traders. This is the only conclusion that can be
drawn from Article 50 of the Civil Code of RF.
Russian legal literature contains some opinions
that commercial activity is an equivalent of entrepreneurial activity or even narrower in its meaning; as a
rule, these opinions are based on linguistic techniques. For example, Professor B. I. Puginsky, using
literal translation of the Latin word “Commersium”
(trade), introduced commercial law, thus defining the
whole sub-branch. Trading activity is treated as the
synonym of commercial activity and in these terms
the scholar’s opinion that “business is far broader
than commerce” [8, p. 10] is justified. This approach
is not directly related to the legal content of the Russian concept “commercial” since according to Article 50 of the Civil Code of RF the content of the
term “commerce” is completely different.
Thus, what is entrepreneurial activity? It
seems to be a kind of economic activity aimed at
making a profit through realization of goods and
services as well as property rights (in terms of the
Tax Code of RF). What is this activity like? And
how can one differentiate it from trade, construction, fishing and so on?
If we turn to the Russian Classification of
Economic Activities (OKVED) of 2015
(as amended by No. 2/2011 OKVED, approved by
the Order of Rosstandart of June, 17, 2011
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No. 134-st., No. 3/2011 OKVED approved by the
Order of Rosstandart of December 14, 2011,
No. 1517-st.), we will not find entrepreneurial activity there. The above classification contains everything from trade and construction to veterinary
help and waste discharge. Everything except entrepreneurial activity!
Chapter 91.11 of the above mentioned classification “Activity of Commercial, Entrepreneurial
and Professional Organizations” states that this
group includes “activity of organizations whose
members’ interests are focused on providing development and prosperity of enterprises within a certain area, for example, trade, agriculture and so on”.
Thus, the classification divides all kinds of activities into abstract (EA, commerce and professional activity) and those of a “particular area of
activity” (construction, trade, etc.). Without taking
into account advantages and disadvantages of this
classification, let us ask a question: can “particular”
types of activity be converted into entrepreneurial
activity? Yes, of course, as soon as a particular type
starts returning a profit. It means that construction,
trade, fishing should be not only carried out on a
paid basis (this can be performed by noncommercial subjects too) but also aimed at nonequivalent exchange, i.e. should try to get compensation exceeding the expenses involved by any
means.
Therefore, any activity in Germany can be
classified as entrepreneurial activity as well as
commercial. Thus, generally speaking there is no
entrepreneurial activity as it is; there are particular
types of economic activity carried out on commercial basis. And entrepreneurial activity is not an
activity itself but its kind.
Commercialization, entering the market, converting someone else’s non-business results of
“particular” types of activity into goods, works,
services, etc. in order to sell them at a price exceeding the expenses involved – this is what can be
called “pure” entrepreneurial activity. If an entrepreneur is himself/herself engaged in building, fishing, growing something and so on, it is a hybrid
form of economic behavior.

Issues of Law Enforcement Practice
As you can see, the legal construction laid
down by the legislator, is complicated, ambiguous
to understand and raises many questions even with
theorists within the field. By and large, it is completely impossible to use it. In practice of law enforcement the situation is even worse. See, for example, the cassation definition of the Judicial
Board on criminal cases of the Perm regional court
in case No. 22-1290/2013 dated March 5, 2013
[5, p. 10].
Russian courts with no hesitation bring natural
persons who get income from non-realizable transactions to trial for illegal entrepreneurship, according to Article 171 of the Criminal Code.
This practice is ludicrous both in terms of
Russian civil law theory and tax law. A natural
person being a taxpayer pays out into the state
budget (PIT rate is 13 %) more than twice as much
as subjects of entrepreneurial activity practicing
simplified taxation system (one of the rates is
6 %). Thus, when commercial and entrepreneurial
activities (realizable and non-realizable transactions) are treated as equal it looks like our law enforcement authorities punish people by making
them pay higher taxes. And one can only wonder
what danger to the public these people’s activities
contain in Themis’ opinion.
Unfortunately, we do not have any other judges. Who we should complain about the current law
enforcement practice is the Russian legislator,
providing society with ambiguous, complicated
laws confusing even professional lawyers.
We can only agree with our colleagues from
Saint Petersburg State University, who note in their
research that “texts of normative acts are written in
a difficult scientific language, and to comprehend
them you need not only to have a degree but also to
be prepared to the fact the reading is not going to be
easy” [4, p. 14].
Now, after content of all the signs has been
analyzed, it is possible to derive the definition of
entrepreneurial activity. It will look as follows:
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entrepreneurial activity is realization of goods,
works, services and property rights carried out on
commercial basis. It can also be defined as a type of
commercial activity carried out through realization

4.

of goods, works, services and property rights. This
is the actual legal content of the statutory definition
of entrepreneurial activity in Russia.

5.

Conclusions
1. Four of the six legal signs of EA provided
for in Article 2 of the Civil Code are formal: independence, risk, systematic basis and the necessity
of the state registration. In terms of determining the
nature of EA, they are useless.
2. There are only two really “working” essential differentiating features in the legal definition of
EA in Russia: the purpose of the activity (profit)
and the ways to achieve it (from using property,
sales of goods...). All the others can be neglected
with no harm to the definition.
3. Profit, as the only legal goal of EA, is deconstructive and generates fatal social contradictions. This goal should be replaced in definition, for
example, with a more neutral term “income”.
4. Commercial activity is a set of active and
passive ways of making a profit (from realizable
and non-realizable transactions). It is the closest
concept in relation to EA. The concept of commercial activity is broader than the concept of EA.
5. Entrepreneurship in Russia is any economic
activity performed on a commercial basis in the
form of sale of goods, works, services and property
rights.
6. Terminological ambiguity of basic concepts
of the legal mechanism decreases the efficiency of
statutory regulation and discourage subjects of
civil law relations from proper performance of
obligations.

6.

7.

8.

9.

10.

11.

12.
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private interests existing in society and also by providing conditions for active engagement of
entities in the production and consumption of material benefits, etc. Conclusions: the regulatory function of civil law is determined by regulations which protect the existing positive property
and non-property social relations based on equality, autonomy of will and property independence of parties, and provide conditions for the development and spread of these relations. The
law does not protect negative relations that exist in the private sector. Civil-law mechanisms
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Введение: статья посвящена исследованию регулятивной функции гражданского
права. Функции права наряду с его предметом, методом и принципами образуют базис
для исследования отрасли права и ее сущностных характеристик. Гражданское право
осуществляет как регулятивную, так и охранительную функции, причем регулятивная
функция является преимущественным направлением воздействия гражданского права
на общественные отношения. Цель: сформировать представление о регулятивной
функции гражданского права на основе анализа научных источников. Методы: эмпирические методы сравнения, описания, интерпретации; теоретические методы формальной и диалектической логики. Результаты: регулятивная функция гражданского
права предопределена достижением задач, стоящих перед гражданским правом как
отраслью права, по установлению определенности в имущественных и личных неимущественных отношениях, основанных на равенстве, автономии воли и имущественной
самостоятельности участников; обеспечению баланса частных интересов, существующих в обществе; созданию условий для активного участия субъектов в производстве
и потреблении материальных благ и др. Выводы: регулятивная функция гражданского
права определяется наличием норм, которые закрепляют существующие в обществе
положительные имущественные и неимущественные отношения, основанные на равенстве, автономии воли и имущественной самостоятельности участников, и создают условия для их развития и распространения. Негативные фактически существующие в частной сфере отношения правом не поддерживаются, в связи с этим создаются гражданско-правовые механизмы для их ограничения и дальнейшего искоренения.
Воздействие гражданского права должно быть своевременным при формировании в
обществе новых положительных отношений, обусловленных достижениями науки и
техники, развитием самого общества.
Ключевые слова: регулятивная функция гражданского права;
имущественные и неимущественные отношения; частные интересы

other property and personal non-property relationships based on equality, autonomy of will and
property independence of the participants. The
protective function of civil law is expressed in the
determination of civil rights and interests which
are taken under its protection, the establishment of
mechanisms in the form of prohibitions, measures
of civil law enforcement aimed at restoration of
violated civil rights and interests, along with
awards of compensation.

Introduction
Functions of law, along with its subject,
method and principles, form the basis for studying
a branch of law and its essential characteristics. As
was rightly noted by S. Alekseev, the active role
of law in society manifests itself in its functions,
that is, the directions of legal efforts expressing
the role of law in arranging (streamlining) social
relations [1].
Like any branch of law, civil law performs
both regulatory and protective functions, the former playing the major role in the impact of civil
law on social relations. Providing a wide range of
regulatory impact, civil law determines the legal
status of participants of civil transactions, the
grounds for some certain rights to arise and the
procedure for the exercise of these rights (in particular, property right and other proprietary rights,
rights to the results of intellectual activity and
means of individualization equated with these),
regulates the relationships connected with participation in corporate organizations or with their
management, contractual and other obligations,

Main Part
Based on the general theoretical understanding
of the functions of law, the regulatory function of
civil law should be considered on the basis of the
social purpose of civil law as the central branch of
private law. As is noted by A. Komarov, the concept of “private law” lies in the fact that in the process of evolution the state acknowledges the need
to abandon the strict regulation of relations between
individuals through mandatory regulations and allow them, within certain limits, to freely regulate
their relationships themselves; in practice this
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means the creation by individuals of their own law,
because the law protects private arrangements, establishing penalties for their violation the same as
for violation of the rules of law [3].
Civil law regulates property and non-property
relationships of individuals based on their interests, mutual benefit, autonomy of will, and equality. It aims to provide their participants with freedom, opportunities to take the initiative and to encourage entrepreneurial qualities. Civil law relationships are socially useful and necessary for society. A significant number of these relationships
are property relations, which belong to the economic sphere of society, providing economic results, development of the society and material
well-being of its members.
As is noted by E. Durkheim, social progress is
improvement of social relations in such a way that
forces individuals to produce the result, for achievement of which they have been established, to the
fullest extent [2]. However, in the private sphere it is
only possible to force individuals to produce the result in an indirect way, by creating the conditions for
their entry into social relationships.
Undoubtedly, the achievements in science and
technology, the complication of the systems' functioning, the narrowing of specialized functions carried out by individuals predetermined the dependence of society members on each other and the need
for social relations between them. However, stressing the importance of these factors’ impact on social relationships, we should not underestimate the
role of law in their arrangement.
First of all, law is the guarantor of balancing
different interests existing in the society. Private
interests of subjects have different direction vectors
which often contradict each other. On the one hand,
there are entrepreneurs who are the main movers of
the society and are interested in maximizing the
economic result (in gaining profit) through economic activities; on the other hand, there are citizens acting as consumers and participants of labor
(contract) relationships, interested in obtaining material values while spending minimum amount of
money and in receiving substantial payments for
their work, which would enable them to ensure a
decent standard of living, etc.
Providing conditions for the realization of all
the existing private interests in the desired form

seems unattainable. The object of the state is to find
a compromise between the different interests and to
ensure the reasonable satisfaction of the interests of
all participants in social relationships through the
formation of mandatory rules.
For civil law relations, the same as for any
other legal relations, the certainty and stability of
legal regulation are of great importance. The existence of rules of law that indicate which behavior
options can be chosen by subjects and which rights
and obligations they obtain in each case provide the
uniform understanding of legal relations and consequences that they entail.
When considering the issue of legal effects on
social relations, it should also be taken into account
that their participants may not have the whole spectrum of knowledge existing in the society; so, as
was rightly noted by F. Schauer, rules of law indicate the proper course of action for subjects (e. g., a
maximum speed limit sign notifies the road users of
the safe speed on this segment of the road) [4].
In civil law, legal regulation is based on the
principle that “everything is permitted that is not
expressly prohibited by law”. The legitimacy of
civil relations is assumed, and in most cases it is not
subject to public assessment, until the participants
of legal relations or other persons will not report in
the prescribed form of the infringement of rights
(public assessment is carried out regardless of the
desire of subjects in the cases prescribed by law:
state registration of rights to immovable property,
mandatory notarization of transactions, etc.).
According to American scientists T. Wilkinson-Ryan and D. Hoffman, in the private sphere,
moral norms and ethical principles affect the formation of relationships between people to a greater
extent than legal rules. Knowledge of a legal norm
has a limited impact on the behavior of citizens, for
whom there are issues of greater importance: their
personal commitments, their fear to disappoint
somebody, not to fulfill a promise, incur disapproval from others, or, on the contrary, to seem generous; thus, when entering into and implementing
legal relations, persons are governed by social and
ethical aspects, often not taking advantage of the
rights guaranteed to them by law and in some cases
not using the prescribed sanctions [6].
The above judgments are fully applicable to
the Russian reality. For Russian citizens, social and
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moral aspects are also of great importance when
entering into civil law relations. For example, personal sympathy or antipathy, along with public
opinion, can be the dominant factors when making
a decision to conclude a contract, select a contractor, determine rights and obligations, use or fail to
use remedies.
The private law sphere is often regarded by citizens as their personal sphere of life, which cannot
be interfered by other persons, including the state,
without their consent. In the business field, nonlegal factors may also be of value in the course of
entering into and implementing civil law relations
(e. g., the criterion of personality is often applied
when choosing a contractor under the contract, resulting in choosing a member or sole executive
body of the “tried-and-true” partner, with a “word
of honor” being the extralegal way to ensure the
performance of the obligation; formation of conditions of the agreement and the procedure for its
conclusion can also depend on the criterion of personality, etc.).
Considering the nature of private relations, the
legislator establishes measures of possible and appropriate behavior of subjects in civil law norms
and defines the principles and legal imperatives of
civil law. For example, the inadmissibility of legal
invasion into certain areas of subjects’ life is expressed by the establishment in the civil law of the
principle of inadmissibility of arbitrary interference
into private affairs. Legal imperatives of this principle can be seen in the prohibitions of arbitrary
interference into the sphere of personal relations
and into the legitimate activities of a legal entity;
the inadmissibility of forcing the exercise of a subjective civil right, including its cessation.
The dependence of legal regulation on social
relations is beyond doubt as the role of law consists
in their harmonization. When developing rules of
law, the legislator should not allow for a considerable gap to arise between the existing social relations
and legal regulations. Non-compliance of law
norms with the internal beliefs and principles of
citizens and the lack of consideration of their opinion as "consumers" of law tends to undermine their
faith in justice and prevents the formation and development of their positive legal sense and their
adoption of a high level of legal conscience.

At the same time, when legal provisions meet
expectations of the participants of legal relations,
being clear, systemic and well-defined, norms of
law become internal beliefs and, as a result, appear
to be an integral part of lives of citizens. According
to S. Silbey, established legal regulations make
many legal institutions expected and understandable, becoming not only a mandatory, but also natural part of everyday public life (e. g., legal provisions on contracts, property or traffic rules) [5].
The purpose of civil law is to secure only the
positive property and non-property relations based
on equality, autonomy of will and property independence of the participants, providing conditions
for their development and spread. The existing
negative social legal relations are not supported by
the law and, furthermore, law establishes mechanisms for their limitation, and when required –
elimination.
The impact of law on social relations should be
provided dynamically, on a regular basis, in pursuit
of their development and improvement. Upon the
development of civil law regulation, achievements
of science and technology that improve the quality
of citizens' life should be taken into account.
For example, the invention of a personal computer and the Internet (the global system of integrated computer networks for storage and transmission of information), followed by the development
of technologies in this area, has led to the appearance of new items of intellectual property (computer programs, databases); to changes in the settlement system; to the widespread usage of non-cash
transactions and bank cards; to conclusion of various contracts through the Internet and the possibility of their execution in the virtual space; to changes in the processes related to the data search, storage, transmission, processing, usage, protection,
etc. The development and adoption of a considerable number of new legal provisions concerning these technologies ensured certainty in social relations,
their stability, and pointed to the admissibility of
further development of technologies in this field.
Legal protection was also required in order to establish prohibitions for commission of actions undesirable for society when using a personal computer and the Internet and to inform subjects about
sanctions for these illegal acts.
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of basic ideas of the Russian Civil Code in
modern legislation and judicial practice: collection of scientific articles dedicated to the 70th
anniversary of S. A. Khokhlov. Moscow, 2011.
Access from the legal reference system
ConsultantPlus. (In Russ.).
4. Schauer F. How (and if) law matters. Harvard
Law Review. May 2016. № 7, vol. 129.
Pp. 350–359. (In Eng.).
5. Silbey S. Everyday life and the constitution of
legality; M. D. Jacobs & N. Hanrahan (Eds.).
The Blackwell companion to the sociology of
culture. Malden, MA: Blackwell Publishing.
2005. Pp. 332–345. (In Eng.).
6. Wilkinson-Ryan T., Hoffman D. The common
sense of contract formation. Stanford Law Review. June 2015. Issue 6, vol. 67. Pp. 1269–
1301. (In Eng.).

Conclusions
The regulatory function of civil law is determined by the presence of norms that enshrine the
positive property and non-property relations based
on equality, autonomy of will and property independence of the participants, and create conditions
for their development and spread. Negative legal
relationships that exist in the private sphere are
not supported by law, so civil law mechanisms are
established for their restriction and further elimination. The impact of civil law should be timely
and relevant to the formation of new positive social relationships due to the achievements of science and technology and the development of society itself.
The regulatory function of civil law is predetermined by the achievement of the objectives faced
by civil law as a branch of law in establishing certainty in property and personal non-property relations based on equality, autonomy of will and property independence of the participants; in ensuring a
balance of private interests that exist in the society;
in providing conditions for active participation of
subjects in the production and consumption of material goods, etc.
The proper definition of the essence of social
relations being regulated, the compliance of civil
law regulation with the progressive development of
society, its coherence and consistency determine
the orderliness of civil law relations.
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Introduction: the article considers features of carrying out a procedure of restructuring a
debt of a citizen who is not an individual entrepreneur in bankruptcy case. Purpose: to study
the rehabilitation nature of the structuring procedure based on distinguishing its stages.
Methods: analytical and system methods, comparative and legal, technical and legal methods
are used. Results: legal consequences of introducing the procedure of restructuring a debtor’s debt allow him to stabilize his financial position and to save his property to meet creditors’ requirements. Actions of a financial manager, first of all, are aimed at providing creditors with a right to take part in the case of the debtor’s bankruptcy. In their turn, creditors
are recommended to act with due care and discretion to keep an opportunity to participate in
settling the debtor’s legal destiny. The law has additional provisions protecting rights of
creditors of the first and second order, and also creditors’ rights referring to the current liabilities, the debt to which shall be repaid before the approval of the debt restructuring plan.
Conclusions: having introduced the institute of citizens’ debts restructuring, the Russian legislation legally enables debtors to pay debts during a long term and to keep their property at
the same time. Giving an opportunity to choose a bankruptcy procedure applied to debtorsconsumers depending on their liabilities, income and size of debts, the legislator purposes to
protect the debtor from loss of property and from psychological stress, thereby strengthening
social and economic infrastructure.
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Введение: статья посвящена рассмотрению особенностей проведения процедуры
реструктуризации задолженности гражданина, не являющегося индивидуальным предпринимателем, в деле о банкротстве. Цель: на основе выделения этапов проведения
процедуры реструктуризации изучить ее реабилитационный характер. Методы: использованы аналитический и системный методы, сравнительно-правовой, техникоюридический. Результаты: юридические последствия введения процедуры реструктуризации задолженности должника позволяют стабилизировать его финансовое положение, обеспечить сохранность имущества должника в целях удовлетворения требований
кредиторов. Действия финансового управляющего прежде всего направлены на обеспечение права кредиторов принять участие в деле о банкротстве должника. В свою очередь, кредиторам рекомендуется действовать с должной заботливостью и осмотрительностью с тем, чтобы сохранить возможность участвовать в определении правовой судьбы должника. Законом дополнительно защищаются права кредиторов первой и
второй очереди, а также права кредиторов по текущим обязательствам, задолженность перед которыми должна быть погашена до утверждения плана реструктуризации долгов. Выводы: с введением института реструктуризации задолженности гражданина российское законодательство предоставило должникам легальную возможность
в течение длительного срока осуществлять погашение имеющихся долгов и одновременно сохранять свое имущество. Законодатель, предоставляя возможность выбора процедуры банкротства, применяемой к должникам-потребителям в зависимости от их
обязательств, дохода и размера долгов, ставит целью защитить должника от имущественного краха, психологического потрясения, тем самым укрепляя социальноэкономическую инфраструктуру.
Ключевые слова: банкротство; физическое лицо; реструктуризация задолженности;
план реструктуризации; финансовый управляющий
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(hereinafter – Resolution № 45) of the Plenum of
the Supreme Court of the Russian Federation from
October 13, 2015 clarifies the abovementioned regulations.
Thus, in accordance with statistics the personal
institute is increasingly in demand in Russia.
The highest personal bankruptcy rates since
this institute began functioning in 2015 have been
reported for June 2016. According to the Unified
Federal Register of Bankruptcy Data (hereinafter –
EFRSB), 1771 decisions on acknowledging citizens
as bankrupts were made in May. The number of
decisions on the validity of bankruptcy petitions
and introduction of debt restructuring has also
grown. In June, these figures reached 742, a peak
since the beginning of work. Since the beginning of
the year, the number of such determinations more
than doubled – from 300 in January to 677 and 622
in April and May respectively5.

Introduction
Today so-called procedures preventing a debtor from being acknowledged as a bankrupt through
legislative debt relief with no full realization of the
debtor’s property but basically at the expense of
future revenue seizure over a certain period of time
are becoming more and more popular [1, p. 162].
Rehabilitation as a type of bankruptcy was first
introduced in the 1930s but gained popularity only
in 1979. At present, the USA has a legal ethical
postulate of apparent evidence that each debtor
should have an opportunity for a new start, or the
so-called “fresh start”, after an economical failure
[3, p. 549].
The USA law proposes an individual in a financial trouble to set up a debt restructuring plan in
order to keep the property (Chapter 13 of the Bankruptcy Code)1, which is the most profitable for the
debtor according to most private insolvency foreign
researchers [2, 3, 4, 5].
In Russia, the norms governing insolvency
(bankruptcy) of citizens who are not individual entrepreneurs entered into force on October 1, 2015.
Necessary amendments were made to the Federal Law of October 26, 2002 № 127-FZ “On Insolvency (Bankruptcy)”2 (hereinafter – Bankruptcy
Law) based on the Federal Law of December 29,
2014 № 476-FZ3.
Resolution № 45 “On certain questions connected with the introduction of procedures applied
in cases of insolvency (bankruptcy) of citizens” 4

Main Content
The Russian legislation provides for three procedures that can be applied to the debtor: debt restructuring, assets sale and peace agreement.
Debt restructuring is a rehabilitation procedure
allowing a debtor to renegotiate the payment terms.
It is similar to the debt regulation plan in the American legislation.
Such a procedure seems to have advantages for
both the debtor and the creditor. The debtor has an
opportunity to restore his solvency and make gradual debt repayment as well as keep his property
while the creditor is legally guaranteed that his
claims will be satisfied.
Additionally, establishing the period of the
debt restructuring plan fulfillment, Clause 2 of Article 213.14 of the Bankruptcy Law actually allows
a debtor payment extension up to three years. In
comparison, the period to restore solvency within
external management procedure for legal entities
does not exceed two years (Clause 2 of Article 93
of the Bankruptcy Law).
It is proposed to study the rehabilitation nature
of the debtor’s solvency restoration and debt restructuring plan fulfillment based on distinguishing
the stages of this procedure.

1

U.S. Code: Title 11 – BANKRUPTCY (Current through 114-93 not 92) // Pub. L. 95–598, title I,
§ 101, Nov. 6, 1978, 92 Stat. 2549.
2
On Insolvency (Bankruptcy): the Federal Law of
26.10.2002 No. 127-FZ (as revised 03.07.2016; amendments entered into force 01.09.2016) // Legislation Bulletin of the Russian Federation. 28.10.2002. No. 43.
Art. 4190.
3
On the Amendments to the Federal Law “On Insolvency
(Bankruptcy) and Certain Legislative Acts of the Russian Federation Regarding Regulating Rehabilitation
Procedures Applied to the Debtor Citizen: the Federal
Law of 29.12.2014 No. 476-FZ (as revised by the Federal Law of 29.06.2015 No. 154-FZ) // Legislation Bulletin
of the Russian Federation of 05.01.2015 No. 1 (Part I)
Art. 29.
4
On certain Questions Connected with the Introduction
of Procedures Applied in Cases of Insolvency (Bankruptcy) of Citizens: Resolution of the Plenum of the Supreme Court of the Russian Federation of 13.10.2015
No. 45 // Legislation Bulletin of the Russian Federation.
December, 2015, No. 12.

5

Unified Federal Register of Bankruptcy Data. URL:
http://bankrot.fedresurs.ru/NewsCard.aspx?ID=772 (accessed 20.09.2016).
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– loss of the debtor’s authority to dispose of his
assets and finances (for instance, contribute his
property to the authorized capital or participate in
the share capital of a legal entity, acquire shares
(stock or equity), make gratuitous transactions, sign
some contracts on his own, open or close bank accounts etc.).
There are restrictions on contributing the
debtor’s property to the authorized capital or share
capital of a legal entity, acquiring shares (stock or
equity), making gratuitous transactions, signing
some contracts on his own, opening or closing
bank accounts or performing other meaningful
legal acts.
Thus, during the debt restructuring procedure
the debtor can make the following transactions only
from written consent of the financial manager:
– acquire or deprive property worth more than
50000 rubles as well as any real estate, securities,
shares in the authorized capital or vehicles;
– receive or give loans (credits), issue guarantee or surety bonds;
– assign the right to claim, transfer a debt and
establish a trust;
– pledge property.
Other consequences occurring after initiating
debt restructuring are listed in Article 213.11 of the
Bankruptcy Law.
In case of disagreement between the debtor and
financial manager regarding the abovementioned
transactions, they are to be considered by the Arbitration Court (Par. 5 Cl. 5 Art. 213.11 of the Bankruptcy Law).
Transactions made without consent of the financial manager may be declared illegal at the request of the financial manager, bankruptcy creditor
or authorized body (Cl. 1 Art. 173.1 of the Civil
Code of the Russian Federation, Cl. 37 of Resolution № 45).
Apart from that, Article 14.13 of the Code of
Administrative Offences of the Russian Federation1 imposes an administrative penalty in the
form of fine from 4000 to 5000 rubles in case of

The Main Stages of the Procedure
for Restructuring of a Citizen’s Debt
It is possible to distinguish the following main
stages of the procedure for restructuring of a citizen’s debt:
– court order to introduce a debt restructuring
plan;
– publication of information about the validity
of the bankruptcy petition and initiation of debt restructuring;
– sending notifications of the initiation of the
debt restructuring procedure;
– drafting a debt restructuring plan and sending
it to the interested parties;
– approval of the plan at the first meeting of
creditors;
– court approval of the debt restructuring plan;
– plan fulfillment;
– preparing a report and termination of debt restructuring.
We propose to consider each of the stages in
more detail.
The Decision to Initiate Debt Restructuring
The decision to initiate debt restructuring is
made by the Arbitration Court.
From the date of the court decision to introduce
a debt restructuring plan being taken the following
consequences occur (Article 213.11 of the Bankruptcy Law):
– prohibition to satisfy financial claims of
creditors. In other words, a moratorium similar to
that on satisfaction of creditors’ claims within external management is imposed (Article 95 of the
Bankruptcy Law);
– the due date for fulfilling monetary obligations arising prior to filing bankruptcy is determined as occurred;
– penalties or other financial sanctions are not
charged and so are interest charges. Thus, the debt
does not increase by the amount of penalties or other financial sanctions except current payments and
obligations that occur after filing bankruptcy;
– halting foreclosure proceedings;
– the court dismisses lawsuits filed out of
bankruptcy proceedings and not considered prior to
the debt restructuring;

1

«The Code of Administrative Offences of the Russian
Federation» of 30.12.2001 No. 195-FZ (as revised
06.07.2016) (amendments entered into force 03.10.2016)
// Legislation Bulletin of the Russian Federation from
07.01.2002. No. 1(Part I) Art. 1.
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The information about bankruptcy proceedings
is published at the expense of the debtor.

making a large purchase or selling a piece of property by the debtor without consent of the financial
manager.

Sending Notifications of the Initiation
of Debt Restructuring

Publication of Information
about Validity of the Bankruptcy Petition
and Debt Restructuring Initiation

The financial manager sends notifications of
the initiation of debt restructuring to all known
creditors. It is not the right but the duty of the financial manager. The notifications ought to be sent
not later than 15 days after the date when the court
determines the bankruptcy petition and debt restructuring initiation to be valid.
In accordance with Clause 3 of Article 213.8 of
the Bankruptcy Law, in the notification of bankruptcy the financial manager suggests that creditors
should file their claims in the bankruptcy proceeding against the citizen and explains the procedure of
filing.

The second stage of the debt restructuring procedure is publication of information about the validity of the bankruptcy petition and debt restructuring initiation.
After the court decision to initiate debt restructuring is taken, the financial manager publishes a
notice of the validity of the debtor’s bankruptcy
petition and restructuring his debts.
The notice is published in the Unified Federal
Register of Bankruptcy Data and Kommersant
newspaper, a specialized gazette for obligatory publication of the information on the progress of bankruptcy proceedings in accordance with the Bankruptcy Law (Article 213.7 of the Bankruptcy Law,
Decree of the Government of the Russian Federation № 1049-r of July 21, 2008 “On the authorized
source for publishing information on bankruptcies
in accordance with the Federal Law “On Insolvency
(bankruptcy)”1).
Creditors and other interested third parties are
considered to be informed about the bankruptcy
after the expiration of five working days since the
publication of bankruptcy data in EFRSB.
The rules of the publication of bankruptcy data
in EFRSB are set by the Order of the Ministry of
Economic development of Russia of April 05, 2013
№ 178 “On approval of the rules of formation and
maintenance of the Unified Federal Register of data
about the facts of activities of legal entities and the
Unified Federal Register of bankruptcy data and the
List of data liable for being included into the Unified Federal Register of bankruptcy data”2.

Filing creditors’ claims to the debtor
Filing creditors’ claims to the debtor is the
fourth stage of the procedure.
Clause 1 of Resolution № 45 clarifies that
creditors’ claims filed prior to October 1, 2015 are
also considered upon the initiation of bankruptcy
proceedings.
Creditors’ claims are considered by the Arbitration Court in accordance with Article 71 and Article 100 of the Bankruptcy Law.
Claims filed by creditors and approved by the
Arbitration Court are added to the Claims Register
by the financial manager, and the creditors acquire
the right to participate in the creditors’ meetings
proportional to the sum of their claims.
Creditor can file their claims during two months
after the date of the publication of information about
the debt restructuring initiation (Cl. 2 Art. 213.8,
Cl. 4 Art. 213.24 of the Bankruptcy Law).
It is noticeable that, unlike bankruptcy of legal
entities, in a citizen bankruptcy proceeding courts
are permitted to restore the expired term for filing a
claim in case of the valid reason for missing the
filing deadline (Cl. 4 Art. 213.8, Cl. 4 Art. 213.24
of the Bankruptcy Law).
In their turn, the debtor has the right to object
to the creditors’ claims (Cl. 2 Art. 47, Cl. 6 Art.
213.5 of the Bankruptcy Law). In order to prevent
abuse of law on the part of the debtor, the court is
entitled to reject the debtor’s objections aimed at
delaying the bankruptcy procedure.

1

On the Authorized Source for Publishing Information
on Bankruptcies in Accordance with the Federal Law
“On Insolvency (Bankruptcy): Decree of the Government of the Russian Federation of 21.07.2008 No. 049-r
// Legislation Bulletin of the Russian Federation of
28.07.2008. No. 30 (Part II) Art. 3674.
2
On Approval of the Rules of Formation and Maintenance of the Unified Federal Register of Data about the
Facts of the Activities of Legal Entities and the Unified
Federal Register of Bankruptcy Data and the List of Data
Subject to Including in the Unified Federal Register of
Bankruptcy Data: Order of the Ministry of Economic

Development of Russia of 05.04.2013 No. 178 // Russian
Gazette, No. 172, 07.08.2013.
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For instance, in the case if the debtor acknowledges the debt and delay in payment but objects to
the initiation of the bankruptcy proceeding (Cl. 14
of Resolution № 45).
The creditors who filed their claims to the
debtor also have the right to object to other creditors’ claims in court (Cl. 2 Art. 71, Par. 2 Cl. 2
Art. 213.8 of the Bankruptcy Law). Such objections can be made during 15 days after the deadline for filing creditors’ claims. It becomes particularly relevant when the debtor attempts to add an
artificially created debt to the Claims Register in
order to influence future decisions of the creditors’
meetings.
It should be noted that the earlier and more
timely the creditor files his claims, the more options
there are for a debtor to determine his fate. For instance, taking part in the first creditors’ meeting
allows the debtor to express his position when it
comes to making major decisions such as approving
the debt restructuring plan or selling off the debtor’s property.

the draft plan shall not be a ground for refusal to
consider it at the first meeting of creditors on the
condition that the draft plan arrived before the date
of the meeting and the interested persons had
enough time to read it and suggest their improvements or objections.
In accordance with the Bankruptcy Law, a debt
restructuring plan can only be formulated for debt
of a citizen who has at least one income source.
Furthermore, according to Clause 1 of Article
213.13 of the Bankruptcy Law the citizen should
not have:
– unexpunged or outstanding conviction for the
commission of a deliberate economic crime;
– administrative punishment for petty theft, deliberate damage or destruction of another person’s
property;
– unexpired term of fake or deliberate bankruptcy;
– recognition of bankruptcy during five years
prior to the introduction of the debt restructuring
plan;
– a debt restructuring plan approved within the
last 8 years prior to the current plan.
In case of the occurrence of one of these circumstances, the citizen is recognized as a bankrupt
without termination of the debt restructuring plan.
In addition, the citizen being a bankrupt is required by the Bankruptcy Law to inform the creditors about:
– the facts of administrative punishments for
petty thefts, deliberate destruction or damage of
another person’s property, illegal actions, fake or
deliberate bankruptcy;
– all known criminal or administrative proceedings against him as well as unexpunged or outstanding conviction;
– decisions to recognize the citizen as a bankrupt or restructuring of his debts terminated within
the last eight years prior to the introduction of the
current debt restructuring plan.
The abovementioned circumstances are included into the debt restructuring plan according to
Clause 2 of Article 213.13 of the Bankruptcy Law.

Drafting a Debt Restructuring Plan
and Sending the Draft to the Interested Parties
Drafting a debt restructuring plan and sending
the draft to the interested parties is thought to be
one of the most important stages of the procedure.
In accordance with Article 213.14 of the Bankruptcy Law, the plan should contain the terms and
order of proportional repayment of the creditors’
claims and interest on creditors’ claims as well as
the amount of monthly payments to the creditors.
The debtor, his creditors and the authorized
body have the right to draft the debt restructuring
plan and send the prepared drafts to the financial
manager, all known creditors, the authorized body
and the debtor (Art. 213.12 of the Bankruptcy
Law).
In accordance with Clause 27 of Resolution
№ 45, the debt restructuring plan sent by the creditors or the authorized body should be accompanied
by the debtor’s written confirmation of the plan or
objection to it.
The draft plan should be sent no later than during 10 days after the deadline for filing a creditor
claim.
However, in accordance with Clause 28 of
Resolution № 45 missing the deadline of sending

Approval of the debt restructuring plan
The next stage of the procedure is approval
of the debt restructuring plan at the meeting of
creditors.
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In accordance with Clause 5 of Article 213.12
of the Bankruptcy Law, the financial manager has
the duty to hold the first meeting of creditors no
sooner than 20 days after the draft debt restructuring plan was sent to the creditors but no later than
during 60 days after the deadline for filing creditors’ claims.
In order to fulfill this duty, the financial manager sends a notification of the meeting to the creditors and the authorized body. The notification is to
be included into EFRSB no later than 14 days prior
to the meeting of creditors (Cl. 5 Art. 213.8 of the
Bankruptcy Law).
The meeting of creditors is held according to
the rules of Article 213.8 of the Bankruptcy Law.
A citizen’s debt restructuring plan has to be
approved by a simple majority from the total number of votes of creditors and authorized bodies included in the Claims Register (Art. 213.16 of the
Bankruptcy Law). In case of disapproval of the
plan, the court has the right to provide extra time to
improve it after a petition by an interested party;
however, the time should not exceed two months.
The debtor or his representative has the right
to participate without vote in the first meeting of
creditors. In the absence of the debtor at the first
meeting of creditors, the meeting is neither canceled nor postponed (Cl. 1 Art. 213.8 of the Bankruptcy Law).
In case of the absence of the draft debt restructuring plan, the financial manager suggests the
meeting of creditors recognizing the citizen as a
bankrupt and selling his assets (Cl. 4 Art. 213.12 of
the Bankruptcy Law).
In case the meeting of creditors approves of the
suggested debt restructuring plan, the court has the
right to make one of the following decisions (Cl. 3
Art. 21.17 of the Bankruptcy Law):
– to approve the plan;
– to postpone the matter;
– to refuse to approve the plan, declare the
debtor bankrupt and initiate the sale of his assets.
The Arbitration Court can approve of the debt
restructuring plan only after the citizen has satisfied
current liabilities and has repaid debts to the creditors of the first and second priority whose claims
are included in the Claims Register.
At the same time, the approval of the plan by
the meeting of creditors is a sufficient ground for the

court to adopt it, which means that no separate petition is required for this (Cl. 29 of Resolution № 45).
In case of the disapproval of the debt restructuring plan by the debtor, the Arbitration Court has
the right to adopt the plan if the debtor is proved to
abuse the process (Art. 10 of the Civil Code of the
Russian Federation1). For instance, a citizen owning
assets and stable high income insists on the quickest termination of the bankruptcy proceedings and
debt relief (Cl. 30 of Resolution № 45).
The adoption of the debt restructuring plan by
the Arbitration Court entails circumstances listed in
Article 213.19 of the Bankruptcy Law.
The debt restructuring plan is provided for no
more than three years from the date of its approval
by the court. During this period, the debtor has to
repay his debts to the creditors in accordance with
the order and terms of the plan.
In addition, Clause 3 of Article 213.19 of the
Bankruptcy Law includes a special circumstance
for the debtor. The debtor has no right to hide execution of the debt restructuring plan in case of getting a loan or installment buying during the whole
term of the plan and five years after its termination.
Preparing the Financial Manager’s Report
and Termination of Debt Restructuring
The last stage of the debt restructuring procedure is preparing the financial manager’s report and
termination of debt restructuring.
No later than a month before the end of the
term of the debt restructuring plan, the financial
manager prepares a report on execution of the plan
by the debtor and sends it to the creditors, the authorized body and the court. The report is accompanied by the attached copies of the documents
confirming satisfaction of the creditors’ claims
(Art. 213.22 of the Bankruptcy Law).
After receiving the report, the meeting of creditors have the right to file a petition to cancel the
plan and declare the debtor bankrupt in case the
debtor failed to satisfy the claims included in the
plan or the financial manager did not present the
report in due time.
1

The Civil Code of the Russian Federation (Part I) of
30.11.1994 No. 51-FZ (as revised 03.07.2016) // Legal
Bulletin of the RF. 05.12.1994, No. 32, Art. 3301.
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The Arbitration Court in its turn has the right
to terminate the debt restructuring (if the debt is
repaid in accordance with the plan and the creditors’ complaints are invalid) or cancel the plan and
declare the citizen bankrupt.
It is important to remember that the rules of debt
restructuring are also applied in case of the bankruptcy of individual entrepreneurs (Art. 214.1 of the
Bankruptcy Law) with the account of the rules specified in Clause 2 of Article X and Clause 4 of Article
213.1 of the Bankruptcy Law no matter whether the
debt arose in connection with their entrepreneurial
activities or not (Cl. 2 of Resolution № 45).
However, it is not possible to file two bankruptcy cases against a debtor being an individual
entrepreneur – one as a natural person and the other
as an individual entrepreneur. The court has to consider bankruptcy of such a person in a single case
(Par. 3 Cl. 2 of Resolution № 45).

chological distress and thus to strengthen the socioeconomic infrastructure.
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Introduction: in the article, the importance and specific features of acquiring parental rights
by men are analyzed. The study of these issues does not only form scientific fundamentals to improve family law legislation but also shows potentialities of the “dialogue of generations”
through the fixation of family values in a legal norm. Purpose: to develop well-grounded scientific
recommendations and proposals essential for the improvement of family law in Russia and foreign
countries. Methods: methodological framework of the research is based on a set of general scientific methods (analysis and synthesis, abstraction and concretization) and specific scientific methods (juridical dogmatic method, method of the legal norm interpretation). Results: the existing legal regulations on proving a child’s descent from his/her farther imply many problems of scientific and applied nature. This results in infringing children’s interests and fathers’ parental rights.
Cases of fictitious paternity establishment, for receiving a temporary residence permit in Russia,
are getting widespread. New aspects of disputing paternity are revealed. The development of
modern technologies in the reproductive sphere creates legal vacuum in the issues of establishing
a child’s descent from a father. Conclusions: the legislative importance of a state registration of
paternity should be reconsidered. A child’s birth should be accepted as a fact leading to the start
of parental legal relations. Norms covering the issues of establishing the paternity of a person
who is not married to a child’s mother should be changed. The liability of a biological father
should be strengthened and his interests should be protected. The possibility of voluntary recognition of paternity by people who evade the procedure of adoption should be excluded. It is necessary to amend the legal field with a procedure of declaring an act of fictitious paternity establishment to be invalid, with the compensation for moral damage to a child. The changes proposed are
aimed at strengthening the social role of the father and overcoming the family crisis.
Keywords: parental rights; parental duties; parental legal relation; rights of children; child protection;
establishment of paternity; presumption of paternity; registration of birth; family law legislation; family
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Введение: в статье анализируются значение и особенности приобретения родительских прав мужчинами. Исследование этих вопросов не только формирует научную
основу совершенствования семейного законодательства, но и показывает возможности «диалога поколений» через закрепление семейных ценностей в правовой норме.
Цель: выработать научно обоснованные рекомендации и предложения, имеющие значение для развития семейного законодательства России и зарубежных стран.
Методы: общенаучные методы: анализ и синтез, абстрагирование и конкретизация.
Частнонаучные методы: юридико-догматический и метод толкования правовых норм.
Результаты: существующие правовые положения об установлении происхождения
ребенка от отца характеризуются наличием множества проблем научного и практического характера. Это приводит к нарушению интересов детей и родительских прав
отцов. Получают распространение случаи фиктивного признания отцовства для получения разрешения на временное пребывание в России. Выявляются новые аспекты проблемы уклонения от установления отцовства. Развитие современных технологий в
сфере репродукции человека образует особую область правового вакуума в вопросах
установления происхождения детей от отца. Выводы: правообразующее значение государственного удостоверения отцовства в России должно быть переосмыслено. Фактом, влекущим возникновение родительского правоотношения, должно быть признано
рождение ребенка. Нуждаются в изменении нормы об установлении отцовства в отношении внебрачных детей. Следует усилить ответственность биологического отца
и обеспечить защиту его интересов. При этом необходимо исключить возможность
добровольного признания отцовства лицами, уклоняющимися от процедуры усыновления. Требуется введение в правовое поле процедуры признания недействительным акта
фиктивного установления отцовства с компенсацией морального вреда ребенку. Предложенные изменения направлены на укрепление социальной роли отца и преодоление
кризиса семьи.
Ключевые слова: родительские права; родительские обязанности; родительское правоотношение;
права детей; защита детей; установление отцовства; презумпция отцовства; регистрация рождения;
семейное законодательство; семья
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Introduction
Thanks to the achievements of the world literature, every modern person has the opportunity to
consider different edges of the relationships between the generations. One of the most essential
aspects for discussion is the social importance of
the fatherhood. It is more often that the fatherhood
category is researched in the context of conservation of cultural traditions, which affects any society
regardless of its economic welfare. There are historical and philosophical researches proving that
the Romans’ victory over the Greeks “was almost
directly connected with their fatherhood cult”
[4, p. 7]. As for the legal aspects of the relations
between fathers and sons, they are also an important component of the dialogue of generations.
However, from our point of view, they are given
insufficient attention. Scientific publications are
usually devoted to the problems of exercising the
parental rights of the father and the mother associated with the marriage termination and the establishment of the place of the child’s residence. In
this context, the circumstances of the parents’
equality principle realization are being researched.
There is no scientists’ attention given to the sphere
of relations where the inequality of parents is vividly expressed and defined by the physiological features. The question is the issues of establishment of
the children’s descent from the parents. A child’s
descent from his mother, in the majority of cases, is
obvious. The difficulties appear in the establishment of paternity, resulting in legal problems and
conflicts of laws. In family law legislation of Russia, in a definite historical period (1918–1926) there
was even a possibility for more than one father to
be acknowledged simultaneously. This regulation
was enshrined in the Code of Laws on the Acts of
Civil Status, Marriage, Family and Guardianship
Law of 1918. Article 144 of the document said:
“When studying the case, should the court discover that a person indicated in the mother’s application as the father of the child, although was in
sexual relationship with the mother of the child at
the moment of conception but also with other persons, the court takes a decision to involve all the
latter as the defendants and imposes a duty on
them to share the expenses associated with the
pregnancy, birth and maintaining the child” 1.
We think that the specific features of the parental rights acquisition by men should be adequately

evaluated by researchers in order to improve their
modern legal regulation, which is important since
these aspects are fundamental for the parental legal
relations and legally provide for equal responsibility of the parents for their child.
The history of the Russian family law development vividly underlines the importance of the
legal issues of the paternity establishment, their
influence on the formation of the image of the father in its perception by the society, and its interrelation with the modern crisis of the institution of the
family. For example, sociologists and philosophers
report on the weakening of the father’s social role
in modern Russia. Speaking about fathers, scientists
use such a characteristic as “parental incompetence” [2, p. 15]. Legal experts urge to protect interests of fathers and to strengthen the father’s position in the family using the legal methods [1]. In
modern vocabulary, the “biological father” notion
is differentiated, having a negative emotional connotation and referring to a man who neglects his
function of upbringing and protection. The situation
as it has developed causes bewilderment among
people who know the historic past of the patriarchal
Russia, which was characterized with a strong
power of the father in the family. We find the explanations for this situation in the norms of the Soviet family legislation. In particular, in Decree by
the Presidium of the Supreme Soviet of the USSR
dd July 8, 1944 “On Reinforcing the State Support
for Pregnant Women, Mothers with Many Children
and Single Mothers, on Improving the Protection of
the Motherhood and the Childhood, on the Establishment of the Honorary Title of the “MotherHeroine”, on the Establishing Order “Mother’s Glory” and Medal “Medal of Motherhood” (hereinafter
referred to as the Decree)2. This Decree prohibited
establishing paternity for children of unwed parents,
which actually put fathers aside upbringing and
maintaining their children. The prominent Soviet
scientists of that period researching the problems of
family relations warned that this rule would form a
sense of irresponsibility of parents for the fate of
their child. According to A. I. Pergament, who was
among those scientists, the Decree contained contradictions between the law and morality and could not
contribute “to the strengthening of the family and to
developing proper moral qualities of a person as well
as a proper attitude to performing the family obligations” [6, p. 72]. However, “blank certificates of

1

2

Code of Laws on the Acts of Civil Status, Marriage, Family
and Guardianship Law. Collection of Statues of the RSFSR.
1918. No. 76–77. Art. 818. (repealed).

Decree of the Presidium of the Supreme Soviet of the USSR
of July 8, 1944. Gazette of the Supreme Soviet of the USSR.
1944. No. 37. (repealed).
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birth” – when the “father” space was marked with a
strikethrough for a child of unwed parents – existed
in Russia until 1969. Thus, during a period of more
than 20 years a type of the fatherhood was forming
when the father had no responsibility for his child.
This historical experience is the key to be used for
approaching the future of Russian family law and
that can also be useful for developing legal norms
of other nations.
In the existing family law of Russia, the role
of paternity establishment by the state via the registration of paternity in the executive bodies of the
state authority of the Russian Federation territorial
entities – civil registry offices (hereinafter referred
to as registry offices) – is very important. In fact,
paternity establishment is limited to making entries into the child’s birth record. In accordance
with Article 47 of the Russian Federation Family
Code (hereinafter referred to as the RF FC)1 this
record is a mandatory condition for starting the
family legal relations between the father and the
child. We deem it necessary to review the existing
order of acquiring parental rights by men. On the
one hand, there are no parental rights without the
registration of a person as the father and nobody
can make him to perform his parental duties (although we consider it disputable from the legal and
moral perspectives). On the other hand, the existing order of establishing paternity allows for registering as the father of the child a person who is not
in fact his father. It results in a number of problems in the law enforcement practice – starting
with the classical problem of disputing the entry
about the father and finishing with the problems
not known earlier in the law enforcement practice,
e. g. fictitious paternity establishment for receiving a temporary residence permit in the country by
migrants under the pretense of the so-called “family reunification”.
Social processes, the development of science
and medical technologies has led to the newest aspects in the issues concerning establishing a child’s
descent from his father. In particular, these affect
the relations associated with the application of the
assisted reproductive technologies (hereinafter –
ART), including post mortem procreation. Due to
the physiological factors, post mortem extracting of
gametes is only possible from men (as specialists
specify, there could be only ovarian structure ex-

tracted from women that can be later used for cultivating an oocyte [9, p. 33]). The question of establishing paternity and other ethical questions arising
in this context are not agreed upon in the world science and are not being widely discussed by Russian
scientists.
The negative consequences of the mentioned
legal conflicts influence, first of all, interests of
children, fathers and mothers. However, they also
influence interests of all the family members because the parental legal relation can only be isolated in theory, while in real life all the relations are
interdependent. Ultimately, it is possible to speak
about the imbalance of the whole society which is
being built based on the destabilized and contradictory legal conditions of the family existence.
Taking the abovementioned into consideration, the purpose of this article is to analyse the
problems of the legal regulation of the relations
concerning the establishment of the legal connection between a child and his father that are meaningful for improving the legislation of Russia and
foreign countries.
Meaning of the Public Registration
of Paternity and its Grounds
According to the current family legislation,
legal relations between a parent and a child start
from the moment when the child’s birth is registered and data about the mother and the father are
recorded. It is obvious that between the moment of
the child’s birth and the moment of its registration
and making entries about the father and the mother, a significant period of time can pass. The law
allows one month for reporting a child’s birth
(Cl. 6 Art. 16 of the Federal Law No 143-FZ dd
November 15, 1997 “On Acts of Civil Status”
(hereinafter referred to as the Civil Status Acts
Law)2. Moreover, Article 21 of the Civil Status
Acts Law provides for a possibility to report the
birth of a child who is one year old and older (until the child is 18, after which he can report his
birth personally). There are no juridical consequences for parents (except for minor procedural
changes) for missing the term defined for the
child’s birth registration. Therefore, during this
“gap” period of time, there is no legal relation between the child and the parents. Moreover, with no
state registration of the child’s birth, there is no

1

Family Code of the Russian Federation: Federal Law of December 29, 1995, No. 223-FZ. RF Collection of Laws. 1996.
No. 1. Art. 16.

2

On Acts of Civil Status: Federal Law of November 15, 1997,
No. 143-FZ. RF Collection of Laws. 1997. No. 47. Art. 5340.
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child as a legal subject. Although Russia has
acknowledged that the rights and freedoms belong
to a person from the moment of his birth, the person’s interests are not subject to the legal protection
in case his birth has not been registered by the state.
Thus, we think that the Russian legislation has
come to a situation when “the tail wags the dog”, –
i.e. the public registration of birth, which is in essence of an accessory nature, is given the meaning
of the investitive fact. For this reason, there are
proposals in scientific literature to legally define the
moment of the parental rights and duties emergence. It is proposed to consider the fact of a woman’s pregnancy verification to be this moment. In
opinion of A. K. Polyanina, “in the intrauterine development period, a child could be granted with a
right to being cared of by his parents, to protection
of his interests and to his all-round development. At
the same time, the parents are answerable for the
upbringing and development of their children including those in the mother’s womb” [7, p. 10]. In
accordance with the Convention on the Rights of
the Child of the United Nations Organization, every
child has the inherent right to survival and development (Article 6)1. As A. M. Rabets notices, “the
survival and healthy development of the child
should be provided yet during the intrauterine period” [8, p. 252]. However, the differences existing
in the culture of the multinational Russian society
do not allow for the development of a unified opinion about the possibility in principle, and about the
term of the child’s intrauterine period for acknowledging his independent legal status. The differences
between the states in their legal systems, in their
legislations about the induced termination of pregnancy (abortions) are the barrier for the international acknowledgement of a child as a legal subject
before his birth. As a result, the opportunity for
providing guarantees for the protection of life since
the moment of conception remains a disputable issue [14, sec. 133–136], and it is the child’s birth
which is considered to be the juridical fact for his
rights to arise. It is important that in accordance
with Article 7 of the Convention on the Rights of
the Child of the United Nations Organization, the
child shall be registered immediately after his actual birth. In accordance with this norm, from birth a
child shall have the right to a name and the right to

acquire a nationality, and, as far as possible, to
know his or her parents and be cared of by them. It
should be mentioned that long before the Convention on the Rights of the Child was developed, the
same position had been justified by Russian scientists [6, p. 67], but it has never been reflected in the
legislation and the practice of its application.
Therefore, the order stipulated in Clause 6 of
Article 16 of the Civil Status Acts Law does not
comply with the norms of the international law. We
deem it necessary to reconsider the meaning of the
state registration of the child’s birth. It is to be regarded as the parents’ duty that arises with the
child’s birth. The norms of family law legislation
on the grounds for the parental relations to arise
should be revised. In this respect, noteworthy is the
experience of Tatarstan, where the birth registration
offices are organized in some of maternity hospitals
of the Republic. Such novelties will strengthen the
legal protection of the child’s interests in Russia;
will remove the situations of the legal uncertainty
when parents fail to report the child’s birth in the
Civil Acts Registration Agency and therefore juridically have no parental duties; will guarantee legal
protection for the persons who failed to report the
child’s birth in the Civil Acts Registration Agency
due to a reasonable excuse. Moreover, they will
serve as a basis for the legislation changes proposed
in this article for strengthening the responsibilities
of fathers of children born to unwed parents and for
providing the equality of parents. Observance of
this principle in the existing family legislation is
disputable because the rights of the father and the
mother arise not simultaneously in many cases.
Indeed, the grounds and the moment of gaining
the parental rights by the mother do not change depending on her marital status. The order of gaining
the parental rights by the father depends on whether
he is married or not married to the child’s mother. It
is important that this circumstance determines the
moment of the father’s parental rights emergence.
The parental rights of both the father and the mother
can arise simultaneously at the moment of the child’s
birth registration in case the entry about the father is
made based on the Certificate of Marriage with the
mother of the child (presumption of paternity).
The classical presumption that the husband of
the child’s mother is considered to be the father of
the child, is in effect in legislations of most states.
The effect of this presumption in Russia covers the
cases when the child is born 300 days after the marriage dissolution or the annulment of the marriage

1
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or its termination due to the death of the husband of
the child’s mother (Cl. 2 Art. 48 of the RF Family
Code). As a rule, the presumption of paternity is
positively characterized in scientific literature. Its
role is emphasized in simplifying the child’s birth
registration procedure and in the protection of his
interests. However, there are some opposing views
among scholars criticizing application of the presumption of paternity. Basically, they are explained
by the purpose of protecting the interests of the
mother’s husband who is not a “biological” father
of her child, e.g. when the child is knowingly conceived as a result of the adultery or when the married spouses live separately not having officially
terminated their marriage. For denoting such casuses that require destroying the presumption in the
court proceedings, it is proposed to use a term
“bound juridical paternity” [18, p. 90].
With the account for such situations,
N. A. Matveeva proposes to legislatively formalize
the opportunity for the Russian citizens to have a
simpler variant of solving this issue than the existing opportunity provided for by the RF FC to contest paternity in court. For example, the same is
provided in Article 51 of the Code of Marriage and
Family of the Republic of Belarus. It says that “the
child’s descent from a father who is not married to
the child’s mother, in case the mother is married to
another person, is established based on a joint application of the child’s father and mother about the
registration of the paternity establishment and the
mother’s report that her husband is not the child’s
father submitted to the offices registering acts of
the civil status or based on the court’s decision
about the paternity establishment” [5, p. 41].
The parental rights of the persons who are not
married to each other, can also arise simultaneously.
However, only on the condition that the joint application is submitted simultaneously with the child’s
birth registration. Otherwise, when registering the
child’s birth, the mother acquires the legal status of a
parent but the father does not. The record about the
father can be made at the request of a single mother
but this does not result in the legal relations with the
recorded person (Cl. 3 Art. 17 of the Civil Status
Acts Law). Thereby, there is an actual relief of the
parental duties for the man. At the mother’s will,
there can be no entries about the father at all. With
this, according to the Russian Federation national
statistics, the number of children born to unmarried
parents grows. Every third child and since 2010 –
every fourth child is the child of unwed parents1.

After the child’s birth is registered, paternity
can be established at any time, even after the child
comes to the age of majority, on the condition of
the child’s consent (Cl. 4 Art. 48 of the RF FC).
Voluntary establishment of paternity can be performed at any time with the joint (with the child’s
mother) application submitted to the Civil Acts
Registration Agency; in case the mother died, is
legally incapable or deprived of parenthood, also in
case there is no opportunity to know the place of
her residence, paternity establishment is performed
with the application of the father, with the consent
of the Guardianship and Trusteeship Body, and in
case there is no consent – through a court procedure
(Pt. 2 Cl. 3 Art. 48 of the RF FC).
In case the mother disagrees to establish paternity or the child’s biological father, the father’s
parental duties can be established through a court
procedure (Art. 48 of the RF FC). By all appearances, this is also the only opportunity for persons
who are willing to establish their paternity but are
legally incapable in accordance with the court decision (the right of the guardian to apply to the
Civil Acts Registration Agency on behalf of an
incapable person is disputable due to the personal
character of the parental legal relation). Paternity
of a dead person can also be established in court in
case it is possible to prove that he acknowledged
his fatherhood when alive. In this case, the meaning of the public paternity establishment is limited
to discovering the inheritance link. It is notable
that in the family law theory, the practicability of
paternity establishment by the court is disputed
due to the impossibility to involve the person into
the upbringing of his child and into the communication with him. For protecting the financial interests of the child in such cases, scientists propose
to legitimize the opportunity to exact alimony
from the biological father with no gaining the parental rights by him [3, p. 23].
An important aspect of establishing paternity is
awarding the child with the patronymic name. In
accordance with the general requirement of Article
58 of the RF FC and Clause 4 of Article 18 of the
Civil Status Acts Law, the child’s patronymic name
shall be awarded according to the father’s name.
The patronymic name should originate from the
father’s name even in cases when the paternity was
not established and the entry about the father was
made as directed by the mother. The patronymic
pared by E. B. Mizulina. Available at: http://www.komitet26.km.duma. gov.ru/site.xp/050049124053056052.html (accessed 06.10.2016).
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name is registered as directed by the mother only in
case the single mother’s will is not to introduce the
father’s information into the official entry on the
birth of the child. Let us emphasize that refusal to
award a patronymic name to a child, in accordance
with the general rule, is not admissible. As per Article 19 of the Russian Federation Civil Code (hereinafter referred to as the RF CC)1, a patronymic
name is a mandatory element of the name, which in
Russia includes a name itself, a patronymic name
and a surname. Therefore, the refusal to give a patronymic name to a child will be evaluated as the
infringement of the child’s right to have a name. As
an example can be given a court decision on the
dispute between the Civil Acts Registration Agency
of Moscow and the parents who did not want to
give a patronymic name to their child and wanted
the child to be named with abbreviation “BOCh
rVF 260602” (meaning “biological object human
from the family Voronins-Frolovs, born on June 26,
2002”). The court’s decision mentioned the fact of
the infringement of the child’s right to have a name
as deemed by Article 19 of the RF CC2. According
to the mass media, the birth of this child is still not
registered because the parents continue to stand for
their decision to call the child in the manner they
want. It is only a national tradition or a regulation
of the Russian Federation constituent entity legitimizing the corresponding practice that can make an
exception from the general rule of giving a patronymic name. This can allow for no patronymic
name or for adding definite words to the name of
the father. For example, according to Clause 3 of
Article 49 of the Family Code of the Republic of
Tatarstan, word “uly” is added to the name of the
father of the boy, and word “kyzy” is added to the
name of the father of the girl. 3.
Thus, in accordance with the existing legislation of the Russian Federation, the public establishment of paternity is a mandatory condition for
acquiring the rights and duties of the father, it determines the order of the realization of the child’s
right to the name. In our opinion, the meaning of
this juridical action in modern Russian law requires
revision. It is the child’s birth that should be

acknowledged as the only necessary and sufficient
ground for acquiring the parental rights.
The Current Issues of Practice:
Fictitious Paternity Establishment
and Evasion of Paternity Establishment
As the analysis of practice has shown, most
problems of the legal regulation refer to the sphere
of realization of norms concerning voluntary paternity establishment.
A relatively new problem for the Russian lawenforcement practice is the one of falsity when establishing paternity. In family legal relations, such a
negative phenomenon as the fictitious state is not
seldom to occur. There were fictitious marriages
known earlier effected mainly for improving the
living conditions. For the same purpose, fictitious
dissolution of the marriage and fictitious division of
property took place, which allowed former spouses
to formally terminate the community of goods and
participate in different national programs of improving the living conditions. However, there is no
definition of the fictitious nature in the RF FC. We
propose to define the fictitious nature as performing
a legal action with no purpose of achieving the purpose assumed. De lege lata the purpose of establishing paternity should be getting the juridical authority for upbringing and maintaining one’s child. Correspondingly, fictitious paternity establishment is a
voluntary acknowledgement of paternity in respect
of a child having no biological connection with the
man, with no purpose of this child’s upbringing and
maintaining. It got widespread after Russia ratified
the European Social Charter4. In compliance with
the international norm, Federal Law No 115-FZ dd
July 25, 2002 “On the Legal Status of Foreign Citizens in the Russian Federation”5 in its Clause 6.2
provided for an opportunity to receive a temporary
residence permit in Russia for a migrant having a
child with the Russian Federation citizenship outside the corresponding quota. According to reports
from the Russian migrant services, since the quotas
are limited in number, people willing to get a temporary residence permit have learnt to use the opportunities of the RF family legislation to circumvent the restrictions. The mother of the child gets a

1

Civil Code of the Russian Federation (Part 1): Federal Law of
November 30, 1994, No. 51-FZ. RF Collection of Laws. 1994.
No. 32. Art. 3301.
2
Web source. Available at: http://forum.garant.ru/?read,7,1079
334 (accessed 06.10.2016).
3
Family Code of the Republic of Tatarstan of January 13,
2009, No. 4-ZRT. Republic of Tatarstan. 2009. No. 8.
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Collection of Laws. July 29, 2002. No. 30. Art. 3032.
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Noteworthy is that the problem of fictitious paternity is typical not only of Russia. For example, in
the Constitutional Court of the Federal Republic of
Germany, the legal evaluation was given to the
facts of establishing fatherhood with respect to migrant children by citizens who are not biologically
fathers of these children; the evaluation was also
given to the question of the legitimacy of initiating
genetic tests and fatherhood disputing by the authorized state bodies in these cases [16]. Due to the
necessity to protect interests of the child, and for
avoiding the situation when the child can lose his
right to citizenship or residence permit, the court
acknowledged the legal connection even in case of
no family and social relations between the father de
jure and the child1.
In practice, it is not uncommon that voluntary
establishment of paternity for a child of a single
mother is used by men (e.g., by a father-in-law) to
avoid the complex procedure of adoption. At the
same time, the child’s interests could be hurt in
case the person who has no right to be an adoptive
parent as per Article 127 of the RF FC gets the right
to bring the child up (e.g., a person who was earlier
deprived of parenthood). Surely, such circumstances should be the reason for the annulment of the
voluntary fatherhood establishment records. However, the RF FC does not forbid a person who is not
the father of the child to establish paternity, moreover, it takes this circumstance into account in
Clause 2 of Article 52 of the Russian Federation
Family Code. Therefore, in this case, there are no
violations of the legislation specific requirements
on establishing fatherhood. The purpose of adoption and establishing paternity coincide, there are
purposes of creating the appropriate legal consequences. Therefore, amending the paternity establishment sphere with the regulations on the fictitious nature will not be a sufficient measure. We
propose to prohibit voluntary paternity establishment by a person who knows that he is not the father of the child. We think that only the adoption
institution is meant for that. Thereby, there will appear legal grounds for declaring the voluntary paternity establishment act invalid in case it is proved
that paternity was established by persons evading
the procedure of adoption.
The practice of evading paternity establishment
for the purpose of getting privileges and material

reward for her consent, so a special type of illegal
“earnings” is developed.
When committing such a fictitious juridical
action, the father himself falls into a legal “trap”
of Clause 2 of Article 52 of the RF Family Code,
according to which the paternity record cannot be
annulled in the future at the initiative of the father,
if at the moment of making this entry the person
knew that he was actually not the father of the
child. However, keeping the legal connection between the child and the person who is not his actual father and has no purpose to bring him up and
maintain, as we see it, contradicts the interests of
the child himself. Conversely, we consider disputing the paternity by the child’s representative to be
an insufficient way out. As far as the fictitious paternity establishment is the violation of law, a
measure is required which could combine the opportunities for protecting the child’s interests and
the responsibility of the offender. For this purpose,
we consider it necessary to introduce a special
norm about the invalidity of fictitious paternity:
“fictitious paternity is understood as voluntary
acknowledgement of paternity by a person who is
not biologically the father of a child of a single
mother, with no purpose of maintaining the child
and bringing him up”. It is not by chance that this
wording does not indicate the administrative order
of paternity establishment. This can inspire the
adventurous offenders to establish fictitious fatherhood through the court procedure by misusing
their right to admitting the claim. The right to apply to the court with the claim to declare the paternity establishment act invalid should be given
to the Prosecutor, to the bodies and organizations
having obligations of protecting rights of the juveniles, and to the children’s rights ombudsmen. Declaring paternity invalid should result not only in
the annulment of the father’s record but also in
settling the claim for compensation for moral
damage to the child. Within the framework of the
same procedure, it is necessary to warn the mother
of the child about the inadmissibility to misuse her
parental rights, and to decide the issue of holding
her administratively liable by paying a fine, the
size of which should be determined in legislation
on administrative offence. Besides compensating
for the moral damage, the immigrant worker who
fictitiously established his fatherhood should face
all the consequences provided for by the migration
legislation in connection with losing the legal
grounds for temporary residence.

1
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bonuses guaranteed to single mothers by the Russian state has been known for even longer period.
“Single” mothers, children and their fathers often
live together, actually forming a family. It is obvious that in these cases the misuse of rights to getting social benefits takes place. However, practice
has revealed one more risk within the current legislation requiring discussion. A citizen I. contacted a
law firm “Dela Semeinye” of the city of Tyumen
requesting to assist him in protecting his parental
rights. He explained that for several years he and
his wife had lived together with their common under aged children not effecting a marriage and having not established his paternity. In May 2015, he
had to leave for distant regions of the Extreme
North for a long-term business trip. On his return
home, he was informed that his wife had died and
his children had been taken for adoption due to the
loss of the parental care. The state bodies and officials refused to give him the information about
adoptive parents in accordance with the requirements of Article 139 of the RF FC about the inadmissibility to disclose the adoption details. In addition, citizen I. could give no evidence of his being
the father of the adopted children.
In our opinion, it is obvious that the adoption
must be annulled: presence of the biological father
who is willing to honestly perform his parental duties, on the one hand; the children’s interest in their
father’s upbringing and a short period of adoption,
during which a strong affection for the adoptive
parent could hardly appear, on the other hand.
However, the legal barriers associated with the secret of adoption have not been overcome in the example given.
Thus, we make a conclusion that a new order
of acquiring the parental rights by men with respect
to their children born out of wedlock should be developed. The abovementioned regulations on the
equality of parental rights of women and men allow
for proposing a concept of the mandatory paternity
establishment. There is no doubt that the mother’s
record is necessarily made when the child’s birth is
registered (except cases when the child has been
lost and found). In that connection, it is irrelevant to
speak about the infringement of somebody’s rights
by the requirement to obligatory establish paternity.
It goes without saying that a special legal instrument should be developed for this. Introduction of
the new order of establishing paternity should be
aimed at both protection of children born out of
wedlock and strengthening of fathers’ legal posi-

tions. As the famous Russian scientist L. I. Petrazhitskiy notes, the law has a constant and strong
disciplinary influence onto the individual and the
mass mind, reinforcing the socially desired practices and habits and liquidating elements of the opposite nature [11, p. 146]. For this reason, we think
that the father’s positions in the Russian society
should be strengthened by reinforcing his parental
responsibility. In particular, we propose to amend
the existing Russian legislation on civil status acts
with a norm that will allow a single mother to inform the civil act registration agency about who is
the father of the child. It is necessary to oblige the
civil act registration officials to inform the corresponding person about the fact of his being reported
as the father of the child. For the observance of the
balance of interests, a term should be given to the
person indicated by the mother for disputing his
fatherhood in court. Due to this procedure, the
child’s descent from his father will be established
in all the cases of a child’s birth. Thereby, the conditions for exercising and protecting the child’s
right to know his parents will be created to the fullest extent. Finally, such a legislative decision will
eliminate the cases of the fathers’ rights infringement described in this section.
Specific Features of Paternity
Establishment in Cases of Using
Assisted Reproductive Technology
The issues of assisted reproduction were first
regulated in Russia in 1990. An amendment was
made to Article 17 of the Marriage and Family
Principles of the USSR and the Union Republics
according to which a husband who gave his consent
to applying the method of artificial fertilization of
his wife with the help of a donor is recorded as the
father of the child and shall not have the right to
dispute the record1.
The literal interpretation of the norms of the
existing family legislation results in conclusion that
the application of the method mentioned is only
allowed for the married people (Cl. 4 Art. 51 of the
RF FC). Many scientists consider Article 51 to unreasonably restrict rights of single women. However, the idea of single men’s participation in programs of surrogate maternity is, as a rule, not supported. As E. V. Stebleva notes, such a regulation
1
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will contradict the purpose of surrogate maternity,
which is to overcome infertility of a woman who
cannot carry to term and give birth to a baby for
medical reasons [10, p. 14]. Thus, a man can only
participate in assisted reproduction as a husband or
a donor.
No matter which kind of assisted reproduction
programs is applied (artificial insemination, in vitro
fertilization, etc.), a man’s participation in procedures of assisted reproduction technologies is limited to the extraction of his biological material,
without participation in further manipulations. In
case the fertilization takes place with the use of a
donor’s genetic material, a man does not participate
in medical manipulations at all. The interests of
both the man and his wife totally depend on the
honesty and professionalism of the staff of the medical organization providing assisted reproductive
technology procedures. As practice shows, in such
cases the interests of the man also depend on the
honesty of his wife. In a medical center of Tyumen,
during the procedure of in vitro fertilization, it occurred that a woman intentionally replaced the biological material of her husband with another material received earlier for these purposes. If the procedure had resulted in birth of a baby, a complex
ethical and legal problem would have appeared – in
accordance with the documents, the parental rights
would have belonged to the husband who had
agreed to applying the method of artificial fertilization of his wife. The fatherhood of the person
whose biological material was actually used would
have arise with no consent of his and with no legal
arrangements. Finding the guilt of the woman
would have decide nothing in the fate of the person
born due to such a “mistake”.
Such examples motivate for an attentive legislator’s attitude toward the very procedure of applying in vitro fertilization, which has a lot of uncertainties at the moment. For example, in case
several ovums were successfully fertilized outside
a woman’s body, a question will be discussed on
how many of them should be transferred into the
woman’s body and what to do with the others. It is
a well-known fact that ovums can either be frozen
or destroyed. However, no single legislation act
regulates the man’s participation in solving this
question.
In foreign practice, there were some resonant
cases with claims of biological fathers who acted as

non-anonymous donors of gametes used for fertilization by single mothers of homosexual couples
(including cases of doing it independently, with no
assistance from specialized medical centers). The
biological fathers claimed for an opportunity to
communicate with the children, for exercising their
parental rights and for the identification of their
legal status [12, 15]. Equally, the contrary situations took place when the mother of the child who
originally agreed to no obligations on the part of the
non-anonymous donor, later initiated establishing
of his fatherhood in court due to the changed life
circumstances.
In the Russian Federation, such a type of donorship is admissible and is often chosen by single
women. At the same time, the corresponding risks
and conflicts of interests are not yet regulated by
the legislation. It appears that a child born from a
non-anonymous donor should have a guaranteed
opportunity to receive information about his biological father, for example after he reaches the age
of majority, regardless of the mother’s will, or earlier – with her consent. It is important for the
child’s self-identification and will allow him to
realize the right to know his parents (Art. 7 of the
United Nations Convention on the Rights of the
Child).
A non-anonymous donor can claim for the establishment of his fatherhood, including the cases
when the child’s mother does not give her consent,
and Article 48 of the RF Family Code does not contain exceptions in respect of this situation. It is obvious that the right to know one’s progeny is inextricably linked to the person’s self-determination
and refers to the natural personal rights in its essence [22, p. 64]. However, it is no less important
that the claims of the biological father do not infringe the child’s interests and do not lead to interference in the personal and family life.
One of the solutions to this problem in foreign
practice is the acknowledgement of the legal force
of the agreement between the man-donor and the
woman-recipient that defines their mutual rights
and duties in case the child is born. We think that
this experience can be taken into consideration for
improving the Russian legislation.
Another issue requiring special treatment is the
one of post mortal fatherhood. This term means
conceiving a child using gametes and also implantation of an embryo right before the death of the
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tunity to check this information at the request of the
woman who takes the decision about the use of the
particular donor’s material.
Secondly, if a man applies cryopreservation of
his gametes, there should a question arise after his
death about who is supposed to control usage of
these gametes. In most states, the critically important circumstance is the direct will of the person who put the material for storage about the
terms of storage, its purposes and the persons authorized. Sharing this approach, we consider it
necessary to clarify the man’s will at the phase of
extracting the genetic material. For this, health
care legislation should be amended with the corresponding requirement for the medical organizations accepting the material for storage. Taking
into account the fact that the existing technologies
allow for storage of genetic material without its
deterioration over a long period of time, we think
that soon a problem will arise concerning juridical
limitation of the term for using the frozen gametes
for conceiving a baby. The optimal term should be
suggested as a result of discussions about the ethical aspects of the problem. For example, from our
point of view, when conceiving a child, it is necessary to observe the natural periods of changing
the generations, to avoid the situation when a child
descends from persons who were never able to
meet each other due to the limited term of the human life cycle.
Thirdly, post mortal reproduction takes place
when genetic material is extracted after the pronouncement of death. Data about such a possibility
was first published in 1980 [19, p. 512]. The first
baby conceived with the help of this method was
born in 1999 [21, p. 739]. In Russia, a post mortal
ART program when biological material was received after the parent’s death was successfully
completed in 2003–2006 in Yekaterinburg
[9, pp. 40–41]. Situations can also take place when
material is extracted from a man in coma, in vegetable state, after the brain death and is later used for
the reproduction purposes [13, p. 171].
In respect to the cases mentioned, an opinion
seems to be just that intentions expressed in advance by the dead person concerning this situation
should be the decisive point. However, the questions of post mortal gamete extraction from a man
who did not manage to express his opinion, are also
noteworthy. Some scientists propose to legally provide for this opportunity for a wide range of people
– for all people of a child producing age who died
in emergency circumstances [9, p. 41]. Still guided

man or at any time after his death [20, p. 289]. It
should be noted that in foreign legislation and practice the attitude to the possibility of applying assisted reproductive technology post mortem is quite
debatable, ranging from the permission to use it to
the absolute prohibition. When choosing the model
of legal regulation, a special attention is given to
the question of the child’s welfare protection because it may happen that his being born without the
dead father’s will can negatively influence the development of his personality. Furthermore, the regulation on protecting the personal rights of the
gamete donor is considered to have the dominant
importance since it is directly associated with the
donor’s inherent rights and his self-perception in
the issues of the continuation of his family line [23,
pp. 27–29] and has psycho-emotional consequences
for the children [20, p. 295].
In Russian legislation, these issues are not yet
directly regulated. At the same time, conceiving of
a child with the use of gametes of a dead man can
take place in the following cases. Firstly, in case a
man who joined an assisted reproduction program
together with his wife dies after the phase of extracting his genetic material. If the consent for the
use of his material and application of ART was given in advance, his will for the continuation of his
family line is vivid and the fact of the child being
conceived by this very person (biological fatherhood) is verifiable. However, the obstacle for his
being recorded as the father of the child based on
the presumption of paternity is the term that will
exceed 300 days specified in the RF Family Code
for the natural conceiving of a baby within marriage. Thus, we deem it useful to shift this deadline
for the cases of parents’ participation in an assisted
reproduction program. This alteration can be made
to Clause 2 of Article 48 of the Russian Federation
Family Code as an amendment to the rules of applying the presumption of paternity of the mother’s
husband: “...Also, should the child be conceived
and born after the death of the mother’s husband
who gave his consent to apply methods of assisted
reproduction using his gametes”.
It is also possible that material is used from a
donor who died before ART application. As far as
the gamete donor is usually anonymous, the child’s
birth after the donor’s death has no legal consequences. Presumably, the information on whether
the donor is alive at the moment of the manipulation is not verified, as a general rule. However, it is
reasonable to legislatively provide for the oppor436
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by the naturally legal character of relations between
parents and children, we propose to judge from the
will of the surviving spouse when solving this issue. The opportunity to use these gametes should be
given to her on the condition that she will exclusively be recorded as the child’s mother, but not to
other relatives. The purpose of this assumption by
the legislator will be protection of reproductive
rights of the woman who was married to the dead,
this also complies with the purposes of Article 8 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms1.
We believe that at the moment application of
assisted reproductive technology methods should be
regarded as the way to overcome sterility, with the
course of nature being kept as much as possible. In
our opinion, consciousness of people and the state
of the modern legal systems are not ready for fantastic variants of the situation development when
applying assisted technologies.

in contradiction with the children’s interests. The
regulation proposed will be the legal basis for declaring the paternity establishment act invalid in the case
it was registered contradictory to the child’s interests
(e. g., when the applicant informed that he considers
himself to be the father of the child).
In our opinion, Russian family legislation
should also be amended with a regulation on fictitious paternity establishment with no purpose of the
child’s upbringing and maintaining. The juridical
consequences should be settled for this case, there
should be a possibility to compensate for the child’s
moral damage and to apply the proposed norms on
the liability of the guilty person.
The relations resulting from the use of assisted
reproductive technologies were defined by us as a
special sphere for the legislative changes. We formulated specific issues of paternity establishment
that require legal solution, and proposed our recommendations.
It appears that legal regulations forming careful
and responsible attitude of men towards getting parental rights can serve as the first stage in overcoming the family and family values crisis of today's
society.

Conclusion
Thus, birth of a child is the circumstance necessary and sufficient for parental rights and duties
to arise. Family legislation of Russia needs to be
amended with a norm that provides for the acquisition of parental rights both by the child’s mother
and his father simultaneously at the moment when
the child is born. With this, it is reasonable to directly state in the Russian Federation Family Code
that the child’s registration has a notifying character
and is a duty of the parents. The new approach to
understanding the meaning of paternity establishment should also be reflected in the RF Family
Code. Its essence is not in gaining parental rights and
duties but in providing for the best conditions for
their protection. Taking into account the fact that the
existing order of establishing paternity for a child
born to unmarried parents is not perfect (it allows for
the violation of the father and mother’s equality
principle and leads to some problems in law enforcement practice), we consider it necessary to introduce a new procedure into the RF Family Code.
We also propose prohibition of voluntary establishment of paternity, when a person who knows for
sure that he is not the father of the child applies to
the civil act registration offices. In such cases, acquisition of parental rights should be performed through
adoption. The court procedure of adoption will allow
for avoiding cases when parental rights are granted
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Введение: закрепление в Гражданском кодексе РФ новой правовой конструкции возмещения потерь, заимствованной из англо-американского права, обусловливает необходимость ее сравнительно-правового исследования. Цель: выявить особенности российской конструкции возмещения потерь. Методы: были использованы как общенаучные,
так и частнонаучные методы исследования: диалектический, сравнительно-правовой,
исторический, формально-юридический, лингвистический. Результаты: выявлены особенности российской конструкции возмещения потерь, свидетельствующие о том, что
российская конструкция возмещения потерь гораздо ýже англо-американской по своему
содержанию и сфере применения. Выводы: эффективность применения исследуемой
правовой конструкции будет зависеть от того, насколько строгие требования будут
предъявлять российские суды по доказыванию размера потерь и наличию причинной связи между наступлением соответствующего обстоятельства и возникновением потерь.
В связи с этим предлагается при взыскании в судебном порядке возмещения при наличии
установленного судом факта наступления обстоятельства, указанного сторонами, презюмировать возникновение потерь в определенном сторонами размере.
Ключевые слова: индемнити; возмещение потерь; подразумеваемый индемнити;
контрактный индемнити; ограждение от потерь

lowed”, which in some cases did not let a complainant have a compensation for their property
loss. The fact that the aggrieved party is deprived
of such an opportunity breaks the principle of
justness since it facilitates the unreasoning enrichment of the other party. As a consequence,
when delivering a judgment English courts allowed for compensations for loss even in cases
there was no liability for them.
The indemnity concept proved to be indemand and got widespread in common law countries. In each jurisdiction, however, its own law
enforcement practice was formed, and in a number
of countries even a special legal regulation appeared. For example, in India only one kind of
indemnity is allowed by law (The Indian Contract
Act, 1872), which is a contract of indemnity. In
the USA, 50 states adopted anti-indemnity statutes, which considerably restrict the use of indemnity in building contracts. Different approaches to
the application of indemnity in England and Norway are referred to by Norwegian researchers.
They claim that “While the legal effects of an indemnity clause under English law mainly will depend upon an interpretation of the clause, an indemnity clause under Norwegian law will also be
subject to several mandatory rules, such as the
general duty of good faith and the standard of reasonableness found in section 36 of the Norwegian
Contracts Act” [12].
Of special notice is the fact that the indemnity
concept is used in international contracts, which
generally obey common law [17]. This very aspect
became the main reason for the establishment of a

Introduction
Introduction of the Article 406.1 Indemnity into the Civil Code of the Russian Federation and the
problems arising in its practical application have
revealed the necessity to investigate and compare
the mechanism of compensation for loss in Russia
and its Anglo-American prototype – indemnity. The
research into the indemnity experience in countries
of common law is of great significance for working
out a balanced approach to adoption of the similar
institute within the Russian legal framework.
Section 1 of the present article considers the
history of the indemnity concept and its peculiarities in different countries of common law as well
as defines the reasons for the introduction of the
similar concept into Russian legislation. Section 2
gives the definition to the concept under consideration and characteristics of its particular types.
Section 3 deals with the content of this statutory
concept in Anglo-American and Russian legal systems. Section 4 considers the relations between the
indemnity concept and liability. In the conclusion,
the revealed peculiarities of the Russian indemnity
statutory concept are enlisted and suggestions are
made how to improve the mechanism of its implementation.
1. The History of the Indemnity
Statutory Concept
The first statutory concept of compensation for
loss, or indemnity, comes from the unprecedented
legal system of England. In fact, it originated from
the equity law. There was a common law rule saying that “compensation without liability is not al441
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very similar to indemnity institute of compensation
for loss in the Civil Code of the Russian Federation.
Although introduction of this institution into Russia’s civil legislation was not provided for by The
Concept of the Development of Civil Legislation,
the ambitious plans to create the International Financial Center in Russia brought Art. 406.1 Indemnity into the Civil Code of the Russian Federation.
The authors of the article, who managed to remain
unknown, were planning that this legal institute
along with other legislative innovations, mostly of
Anglo-American origin, would make the Russian
regulatory environment more facilitative for international business.
However, the plans concerning the International Financial Center failed to come true, and
due to the economic sanctions foreign investors
are not interested in doing business in the country.
Nevertheless, the updated civil legislation contains
a number of statutory concepts and institutions
borrowed from other countries, including the concept of indemnity. At the same time, the legislative content is presented in such a way that businesses which actively supported legalization of
statutory concepts from common law countries
now see numerous legal risks if applying them in
Russia. Thus, having all this in mind law executors have to adapt new statutory concepts to the
Russian legal system.

or contractual indemnity). According to J. Gray, the
concept of equitable indemnity “allows courts to
shifts liability to a part who they believe is most
responsible for an injury” [16]. Equitable indemnity
is applied to torts, while contractual relationship
uses implied contractual indemnity. In judicial acts
referred to by J. Gray it is explained that “implied
contractual indemnity is premised on the notion that
a contract to perform a service contains an implied
promise that the services will be performed in
proper manner. From this promise, the courts imply
an obligation to indemnify the promise for any
foreseeable damages resulting from improper performance of the contract” [16].
Express contractual indemnity is a promise of
one party to pay a certain sum of money to the
other party in the case of occurrence of circumstances (events or actions) provided for by the indemnity agreement. Practicing lawyers say that
“the court’s focus is on the expressed intent of the
parties, rather than principles of fairness and equity (although express indemnity clauses will be
strictly construed as narrowly as possible to prevent overreaching)” [10].
The freedom of parties when working out these
conditions gives rise to multiple variations of the
indemnity clause. Nevertheless, it is possible to define the most common indemnity types [9]:
Bare indemnity is when one party (referred to
below as party A) indemnifies the other party (referred to below as party B) for all liabilities or
losses incurred in connection with specified events
or circumstances, but without any specific limitations;
Reverse indemnity is when party A indemnifies
party B against losses incurred as a result of party
B’s own acts and/ or omissions (mostly party B’s
own negligence). This type of indemnity is most
frequent in oil and gas industry, where the probability of loss is high due to the increased danger of
production processes;
Proportionate or limited indemnity is when
party A indemnifies party B against losses except
those incurred as a result of party B’s own acts and/
or omissions;
Third party indemnity is when party A indemnifies party B against liabilities to claims by par-

2. Indemnity. Definition
of the Concept and Its Types
There is no legal definition of the concept of
indemnity, as it is obvious from its precedent nature, but neither there are any controversies in understanding the legal nature of this phenomenon.
Generally, indemnity is considered to be a promise
of one party to compensate loss suffered by the other party and/or hold it harmless. According to
W. Courtney, “the term ‘indemnity’ is elastic. It
may describe a process or arrangement under which
a party will not suffer any loss” [13].
Classification of indemnity can give us a more
complete idea of this concept.
In Anglo-American law, indemnity may come
from the essence of the obligation occurred between two parties (equitable or implied indemnity)
or it can be set by an agreement of parties (express
442
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ty C. It is mostly used when tax orders are concerned;
Party-to party indemnity is when each party to
a contract indemnifies the other(s) for losses occasioned by the indemnifier’s breach of the contract;
Financing indemnity is when party A indemnifies party B against losses incurred if party C fails
to honor the financial obligation (i. e. the primary
obligation) to party B (most often these are coupled
with a guarantee).
In Russian legislation, the statutory concept of
indemnity is clarified in Cl. 1 Art. 406.1 of the Civil Code of the Russian as “an obligation of a party
to compensate the other party for losses”.
A. L. Makovsky describes the indemnity institute as
an institute “where one party of the agreement, despite its irreproachable conduct, shares responsibility for the consequences in no way connected with
its conduct” [5]. The circumstances agreed by the
parties in the indemnity agreement and not connected with the breach of the contract obligations
by one of the parties could serve as rationale for the
compensation. Resolution of the Plenum of the Supreme Court of the Russian Federation No. 7 dated
24 March 2016 “On the Application by Courts of
Certain Provisions of the Civil Code of the Russian
Federation Concerning Liability for a Breach of
Obligations” specified that it concerns not any circumstances enlisted by the parties but those somehow connected with performance, alteration or termination of the obligations between the parties or
with the object of the obligation. What is more, only circumstances that are not connected with violation of obligations can be treated as those listed
above. Article 406.1 of the Civil Code of the Russian Federation provides an open-ended list of such
circumstances: impossibility of performance of the
obligation, a request submitted to one of the parties
or a third party mentioned in the agreement by the
government authorities or some third party.
Thus, Russian legislation only admits indemnity based on the agreement between the parties.
However, it would be wrong to restrict the scope of
this institution with conventional law since parties
can enter into an agreement in the case of a delictual obligation.
One more peculiarity of Russian legal regulation of indemnity is the fact that only those con-

ducting entrepreneurial activity can act as the parties in this agreement. The law does not state
whether it is a commercial organization that can act
as a party in the indemnity agreement, which makes
it possible to conclude that non-commercial organizations can also do so providing they conduct entrepreneurial activity. The exception to the rule
(Cl. 5 Art. 406.1 of the Civil Code of the Russian
Federation) is provided for physical persons participating in corporate agreements or agreements on
alienation of shares in charter capital of an economic society.
Speaking about types of indemnity, it is safe to
say that compensation for loss at the request of the
third party is the only type familiar to AngloAmerican law. And according to the clear statement
of law, the third party can be represented by the
government authorities (taxing authorities, custom
authorities, etc.) along with commercial organizations and individual entrepreneurs. As a private
lawyer E. A. Segalova notices, in Russian practice
of shares purchase and sale based on English law,
the period of validity of indemnity obligations is 6–
7 years after the transaction is closed. This concerns
taxing issues as well as the most important ones
detected during a legal review [7].
A special notice should be made of the opportunity for the parties to establish an obligation to
compensate for loss having resulted from the actions of the third party. The law does not state it
directly but Cl. 18 of the Resolution of the Plenum
of the Supreme Court of the Russian Federation
No. 7 sets the effects when compensation for losses
occurred due to the third party’s wrong actions. The
party having compensated for such losses gets entitled to require from the third party to pay for damages in the amount not exceeding the sum it had
spent on compensation for the losses. If the amount
of loss compensated exceeds the amount of damages to be compensated, the difference is not levied
from the third party as the indemnity agreement
does not bind it.
Financial recompense is also assumable as a
type of indemnity. It is likely to be in great demand
due to the extending scope of persons who can be
guarantors in an independent guarantee. If the guarantee is given not by a bank or an insurance company but by a commercial organization, some addi443
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proved, the company will be released from the
above obligation. This fact contradicts the best
practice of service in oil industry, according to
which the degree of the contractor’s guilt is to be
leveled to a one-man gross negligence so that the
company would be able to refuse to compensate
the cost of the lost equipment” [1]. Thus, it appears that application of the provisions of
Art. 406.1 of the Civil Code of the Russian Federation will contribute to the concordance between
Russian and world-wide law enforcement practice.

tional security could be required; in this case, an
indemnity agreement can serve as such a guarantee.
Some other types of indemnity familiar to Anglo-American law could be stated in an agreement
depending on the answer to the question whether
the circumstance provided for in the indemnity
agreement can occur as a result of action of the indemnified party.
According to the law, circumstances creating
indemnity obligations have two characteristics.
First, they must be defined in the indemnity agreement; second, they must be non-connected with
violation of the obligation by its party. Literal interpretation of Cl. 1 Art. 406.1 of the Civil Code of
the Russian Federation states that if the circumstances occurred as a result of action of the indemnified party, including its carelessness or negligence, but cannot be qualified as violation of the
obligation, then losses are to be compensated. The
Supreme Court only makes an exception for the
case when the party whose loss is to be compensated assisted to the occurrence of these circumstances from bad faith. The circumstance given is
considered to be non-occurred and the loss is not
compensated to the unfair party (Cl. 15 of the Resolution of the Plenum of the Supreme Court of the
Russian Federation No. 7).
Consequently, in their indemnity agreement
participants of the property turnover are entitled to
mention unintended actions of the indemnified
party as circumstances invoking indemnity obligation (i. e. parties can envisage so called reverse
indemnity).
For instance, in an independent-work contract
a company can assume the obligation to compensate for the loss to the contractor in case the
equipment involved breaks down even if the
breakage or loss resulted from the action of the
contractor, including negligence. However, there
is an opposite opinion about it: “The right of the
contractor to the compensation for loss occurred
as a result of loss of the equipment in a well is
considerably restricted. The obligation of the
company to pay out the cost of the lost equipment
only appears in case there is no fault of the contractor. If the fact that the loss of the equipment
was caused by the contractor’s negligence is

3. Content of the Indemnity Agreement
Precise wording of the conditions of compensation for loss is of great importance in resolution
of legal cases. As it is noticed by foreign researchers: “Traditionally the general approach of the
courts towards exemption clauses has been a hostile one, and the courts tend to look more critically
at these clauses than other types of contract clauses” [12].
As a rule, an indemnity clause uses two terms,
which are “indemnity” and “hold harmless”. Their
relation and the part they play in the contractual
concept of indemnity are discussible in English literature. As A. G. Arkhipova [2] reasonably noted,
some authors consider indemnity obligation and
hold harmless obligation independent of each other
and having different contents and places of origin.
However, an indemnity clause in agreements is
formulated as “indemnity and hold harmless” for
the same indemnity case. To understand the nature
of these controversies, it should be noted that they
are not English but American lawyers who emphasize the expression “hold harmless”.
A vocal opponent of this approach is B. Garner
[14], who conducted an etymological analysis of
the words “indemnity” and “hold harmless” and
proved their synonymy: “indemnity” comes from
Latin and “hold harmless” is of the Anglo-Saxon
origin. However, despite this finding, he has to admit that American courts have been differentiating
them since the late 19th century: “There is a distinction between ‘indemnify’ and ‘save harmless,’ the
latter phrase possessing the more extensive meaning” (Weller v. Eames, 15 Minn. 461, 467(1870)
[Cited from 14].
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In particular, if a contract clause includes the
expressions “hold harmless” or “save harmless” or
“keep harmless” it allows for collecting court fees
for barristers, which is not provided by law in the
USA, unlike England. That is why American barristers insist on inclusion of these expressions into the
contract in order to avoid any misinterpretation.
They point out that having such expressions as
“shall not be liable for” or “agrees to assume” is
generally not enough to create an effective and enforceable clause of an indemnity agreement [15].
At the same time, an Australian man of law
W. Courtney states that an indemnity clause may
lack words “hold harmless”, “save harmless” or
“keep harmless”, saying that “the traditional drafting ‘to indemnify and save harmless’ appears nowadays to be tautological, though the expression may
be intended to emphasize that the indemnity is to
receive a preventative construction” [13].
The variety of opinions on this issue in English
literature shows that practice of application of this
or that concept varies depending on a certain jurisdiction. Nevertheless, a number of legal scholars,
mostly American and Australian ones, think that
the expression “hold harmless” stands for a selfcontained liability for securing the other party of
the agreement against any potential loss through
providing legal assistance, involvement into court
proceedings, conduct of the case, etc.
Thus, the indemnity concept includes not only
compensation for incurred and potential loss but
also an obligation to secure the other party against
any possible loss.
The amount of compensation will depend on
how the party’s indemnity liability will be defined.
Therefore, courts require clear and unequivocal
statements for indemnity clauses. As a rule, parties
use the phrase “all loss”, allowing for covering various adverse effects: “liabilities, obligations, damages, actions, suits, proceedings claims, demands,
assessments, judgments, costs, penalties and expenses, including reasonable attorney’s fees and
disbursements” [20]. At the same time, indemnification provisions “may also set a cap on the maximum amount that may be recoverable thereunder,
contain exclusions from recoverable losses below
certain thresholds or deductibles, and provide for

certain categories of losses (most notably, “consequential losses”) that are simply not recoverable
under any circumstance” [20].
In Russian law, the content of the indemnity
concept is restricted by either compensation for loss
sustained or that unavoidable in the future. The exact wording holding the party to compensate for
loss is also of great importance. While in an English court any discrepancy in indemnity agreements
can just shake the position of the party requiring
compensation for loss, a Russian court can refuse to
apply the clauses of Art. 406.01of the Civil Code of
the Russian Federation if it finds the indemnity
agreement insufficiently clear or unequivocal.
When making up the indemnity clause, the parties
are not only to make reference to Art. 406.1 of the
Civil Code of the Russian Federation but also to
define the circumstances due to which the loss is to
be compensated as well as the amount of compensation or the order of its determination.
The law (Cl. 1 Art. 406) insists on specifying
the amount of compensation or the procedure for its
determination in an indemnity agreement. However, the above requirement does not correspond with
the practice in countries with the Anglo-American
system of law, where the parties just stipulate but
not specify the amount of compensation. The
amount of potential loss stated in the agreement
would mean that the parties have agreed about liquidated damages but not about compensation for
loss. It is impossible to evaluate in advance the
damages that could occur under certain circumstances.
Thereby the legislator’s provisions on the liability of parties to agree about the amount of compensation or the order of its determination are considered by A. G. Karapetov as a “misconception” or
“editorial inconsistency” [4], which seems to be fair
to some extent. However, another reason can serve
as a counterargument here.
In spite of the fact that Russian indemnity
legislation is relatively loyal, there is a significant
problem concerning recovery of compensation, as
it is very difficult to prove the amount of loss sustained. Probably, when providing parties with the
possibility to estimate the amount of potential
loss, the legislator meant to provide the real op445
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portunity for loss to be recovered. It is confirmed
by a rule in Cl. 2 Art. 406.1 of the Civil Code of
the Russian Federation which forbids the court to
reduce the amount of compensation.
A. G. Karapetov suggests considering the
amount of compensation agreed in the contract to be
the limit of compensation. Such interpretation, however, will also allow the courts to recover damages
lower than the prescribed limit with the reference to
the understatement of the amount of damages.
At the same time, in some particular cases the
exact amount of loss can be reasonably determined
by the parties. V. N. Anurov [1] gives an interesting
example from Russian judicial practice. The defeasance clause stated that “according to clause 8.3 of
the contract, as amended by the additional agreement
No. 1, the company is held liable for damages
caused to the contractor’s equipment and confirmed
by the act signed by the parties in the following way:
if the equipment is lost and impossible to be recovered, the company is to pay in at the prices stated in
appendix No. 9 of the additional agreement No. 1; if
the equipment is damaged, it is paid in the amount
necessary for its complete recovery. The article given does not cover the loss or damage of the equipment caused solely by the actions of the contractor”.
Considering this defeasance clause in terms of
potential application of the regulations from
Art. 406.1 of the Civil Code of the Russian Federation, it is possible to consider the prices agreed by
the parties in the case of loss of the equipment as an
amount of compensation. The statement that when
the equipment is lost its cost should be paid in completely and when it is damaged the cost of the recovery is to be compensated can be seen as a method for
determining the amount of compensation. Cl. 15 of
the Resolution of the Plenum of the Supreme Court
of the Russian Federation No. 7 provides another
example of “such procedure for determining the
amount of loss, when one of the parties compensates
the other party either for all the loss caused by the
corresponding circumstances or for their part”.
Nevertheless, some worries expressed by
A. G. Karapetov look reasonable as when treated
literally, “compensation for loss turns into payment
of some abstract sum of money, the amount of which
is not connected with real damages occurred” [4].
E. A. Ostanina also assumes that due to some
agreement disparity the amount of loss might “pre-

determinedly have no economical prove or be overvalued, which would cause an unjust enrichment of
the indemnified party” [6]. Presumably, according to
Cl. 15 of the Resolution of the Plenum of the Supreme Court of the Russian Federation No. 7, compensation for loss is only available when loss is
proved to have occurred or to occur in the future.
4. Indemnity and Liability
The additional real obligation imposed on a
party of the agreement makes the statutory concept
under discussion similar to liability; that is why it is
necessary to draw a clear distinction between them.
According to Anglo-American law, an indemnity agreement can be concluded even for the case
of violation of the contract, so in Anglo-American
legal literature the relation between indemnity and
liability is given special attention. The advantage of
indemnity is seen in the fact that when compensation for loss takes place general principles of recovery of damages [19] are not applied since indemnity
is not a kind of liability. Another principle which is
not applied to indemnity is that of mitigation, according to which the disadvantaged party has to
take reasonable measures to reduce the amount of
damages. The principle of remoteness is not applicable either as it requires damages to occur in the
course of an ordinary scenario caused by the violation of the agreement and to be reasonably foreseen
by the parties. It is emphasized that “proof of damages may be more difficult than proving “out of
pocket” losses and expenses for indemnification”
[11]. It would let the disadvantaged party of the
agreement get the utmost compensation for unfavorable property consequences.
Meanwhile, A. V. Tosminov believes that “in
judicial practice there is a gradual convergence of
compensation for loss connected with the circumstance which is at the same time a breach of the
agreement and recovery of damages on the principles applied” [8]. Actually, in certain cases courts
applied the remoteness and mitigation principles
towards indemnity (Royscot Commercial Leasing
Ltd v Ismail; The Eurus). Nevertheless, foreign researchers do not see here any trends towards the
convergence of liability and indemnity. When mentioning that remoteness and mitigation can be applied to indemnity when it is set for the case of
breach of an agreement, they underline the possibility for the parties to exclude these limitations in
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case of clear and correct wording of the contract, in
another words providing the use of some form of
express language [12].
It has also to be noted that application of the
contractual indemnity does not always comply with
the principle of justness. For example, indemnity
clauses can exclude a party’s responsibility for its
own negligence. Such liability restriction is of
common use in building contracts made in the
USA, where owners and general constructors used
to shift all the risks onto a subcontracting party. In
this connection, 50 American states adopted antiindemnity statutes, which significantly restricted
the use of indemnity in building contracts. Moreover, restrictions are established in public contracts
too: “the federal government is subject to unique
contractual limitations, one of which restricts the
means and scope of contractual indemnification in
federal government contracts” [18].
In Russian civil law, the issue of the relations
between the indemnity institution and liability is the
result of the introduction of Art. 406.1 into the Chapter 27 “Liability for Breach of an Obligation” of the
Civil Code of the Russian Federation. This decision
of law drafters may seem quite ambivalent.
S. Yu. Filippova notes that unlike liability, which is
the consequence of an obligor’s offending behavior
having caused unfavorable property effects for the
creditor, the loss set in the above mentioned article
can be passed to the obligor even if indemnity obligations were not violated and there is no cause-andeffect relations between the obligor’s behavior and
the damages caused to the creditor [3].
The regulations of Art. 406.1 of the Civil
Code of the Russian Federation imply that this protective measure is not applicable to cases of breach
of obligation. The expression “non-connected with
breach of obligation by their party” from Cl. 1
Art. 406.1 can be interpreted as follows: unlike Anglo-American law, Russian legislation does not
provide a possibility of compensation for loss in
case one of the parties has violated its obligations.
Nonetheless, according to the Resolution of the
Plenum of the Supreme Court of the Russian Federation No. 7, the indemnity obligation not only
arises from the circumstances which “are not
breach of the obligation” but also takes place “regardless of the fact of breach of obligation (non-

performance or improper performance) by the corresponding party and regardless of casual connection between this party’s behavior and loss to be
compensated”.
This interpretation seems rather controversial
as the expression “regardless” admits the possibility
that the indemnity agreement will extend to the
cases when loss occurred due to non-performance
or improper performance of the obligations by one
of the parties, including the one that is to pay indemnification. Moreover, in a number of cases it is
rather difficult to differentiate between the breach
of obligation and the circumstance entailing the
indemnity obligation.
Let us consider the potential functioning of the
indemnity concept through the following example:
parties of an independent contractor agreement
agreed about a certain amount of compensation for
loss if the company does not get permit for work
performance. This situation can be a result of both
the company’s actions failing to commit all the
necessary procedures to get this permit or making
some mistakes in documents involved and actions
of some third parties, which might be an agency
responsible for issuing those permits (including
illegitimate ones). The question is whether the
court, when hearing the compensation for loss case,
must investigate the cause of the circumstance having entailed the loss as well as the casual connection between this circumstance and the company’s
actions. Probably not, as the legislative framework
for the institution of indemnity will lose its sense.
The function of the court is just to establish the fact
that this circumstance has occurred.
However, even if this has been successfully
done and the amount of loss has also been determined, it is not enough for the legal recovery procedure. According to Cl. 15 of the Resolution of the
Plenum of the Supreme Court of the Russian Federation No. 7, the indemnified party has to prove
casual connection between the circumstance causing losses and the losses themselves, as well as the
fact of them being either sustained or unavoidable
in the future.
Such a complicated system of evidence for
damages or loss sustained will hardly allow the
compensation for loss concept to become more efficient than compensation for damages. According
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to the example, if the contractor explains that they
could not embark on work in due time, which led to
damages caused by the forced downtime, then the
contractor can claim compensation as a loss of expected gain. And there is no necessity to prove the
client’s fault since their liability incurs regardless of
their fault (Cl. 3 Art. 401 of the Civil Code of the
Russian Federation). However, as practice shows,
loss of expected gain in Russian courts is hardly ever
recovered due to its difficulty to be proven. And the
same difficulties are supposed to arise when applying the compensation for loss concept in the court.
It should be noted that the interpretation suggested by the Supreme Court of the Russian Federation fully complies with the common practice of
applying this statutory concept in Anglo-American
law. However, in these countries such practice does
not prevent using the indemnity concept as an alternative to a party’s liability for breach of an
agreement, which allows for avoiding restrictions
concerning the liability of the parties. In Russia
such law enforcement practice would bring all the
legislator’s attempts to nothing.
It seems that the implementation mechanism
for the indemnity concept should be of another
kind. If in the above example there is a clause establishing compensation for loss and its amount in
case the contractor does not receive a permit for
work performance, then when hearing the case
about compensation the court only needs to establish that this permit has not been given. If such a
fact has been established, compensation for loss in
the amount agreed by the parties should be presumed. The presumption is possible to be disapproved by the party liable to compensate but in this
case the burden of proof lies with this very party. In
exceptional cases, when it is obvious that the
amount of loss is not economically justified and has
resulted from certain contract disparity, the intervention of the court makes sense as it can apply the
principle of good faith and reduce the compensation
amount pursuant to Art. 10 of the Civil Code of the
Russian Federation.
Under such an approach, the Russian concept
of indemnity will resemble stipulated damages in
terms of Anglo-American law, but this is the only
way to make it work properly. Otherwise, the Russian indemnity concept, which is rather sketchy

compared to its Anglo-American ancestor, could be
only applied towards a narrow range of cases being
of the force majeure nature.
Conclusions
Legal analysis aimed to compare the indemnity
statutory concept in Anglo-American law and that
in Russian legislation allowed us to reveal the following peculiarities of the latter:
1) compensation for loss is only possible
based on an agreement between the parties;
2) the content of the indemnity concept only
involves the obligation to compensate for the loss
sustained or unavoidable in the future but does not
provide the hold harmless obligation;
3) the parties are to determine the amount of
compensation or establish the procedure for its determining in the agreement;
4) the indemnity obligation can only be established under circumstances non-connected with
breach of the obligation by one of the parties.
Thus, the Russian concept of indemnity is considerably narrower than the Anglo-American one in
terms of its content and scope of application. Nevertheless, it allows parties to incorporate into
agreements the types of indemnity most common in
Anglo-American law.
Russian courts apply to the concept the same
severe requirements for establishing the amount of
loss and cause-and effect relationship between the
corresponding circumstance and the occurrence of
the loss, which will not allow for effective use of
this statutory concept for sharing risks resulting
from the parties’ entrepreneurial activity. In order
to enhance the mechanism for the implementation
of the indemnity concept, it is suggested that when
recovering loss, providing the circumstance the parties had agreed about was established by the court,
there should be presumption of the occurrence of
loss in the amount contracted by the parties.
It is only under the above-stated conditions that
the concept of indemnity could be successfully integrated into the remedy system of Russian civil law.
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Introduction: recognized by economists and researchers in other social sciences, the value
of the corporate image (or image of a business proprietor) is almost completely negated by jurists. The necessity to protect the corporate image, which has recently appeared in practice, entails the need to study this concept based on the existing legislation. Purpose: based on interdisciplinary research, to reveal the peculiarities of the Russian legal mechanisms for creation
and protection of the corporate image. Methods: the methodological framework of the research
is based on a set of general scientific and specific scientific methods: dialectical, comparative
legal, historical, formal-legal and linguistic ones. Results: the author has revealed some specific features of the Russian system of measures for creation and protection of the corporate image, which are not only found in traditional institutions of the intellectual property right but also reflected in public legislation. Conclusions: the term “image” is increasingly used by the
legislators and courts to refer to intangible assets of companies and sole proprietors, which
shows the necessity to recognize it as an independent legal concept. In modern conditions, for
creation and protection of an image (including elements of reputation, corporate identity) it is
possible to use different procedures for forming brand identity (primarily trade names, trademarks, commercial symbols), institutions of intellectual property, and also measures to maintain market competition based on competition law.
Keywords: image; intellectual property; brand identity; business reputation; protection of competition
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Введение: признанная экономистами и представителями иных общественных наук
ценность имиджа коммерсанта практически полностью отрицается правоведами. Появление в практике потребности защитить имидж предпринимателя влечет необходимость исследования данного понятия с опорой на действующее законодательство.
Цель: на основе междисциплинарного исследования выявить особенности российских
правовых механизмов создания и защиты имиджа коммерсанта. Методы: при проведении исследования использовались как общенаучные, так и частнонаучные методы исследования: диалектический, сравнительно-правовой, исторический, формально-юридический, лингвистический. Результаты: выявлены особенности российской системы мер
создания и возможной защиты имиджа предпринимателя, которые не только обнаруживаются в традиционных институтах права интеллектуальной собственности,
но и отражены в публичном законодательстве. Выводы: термин «имидж» все чаще
применяется законодателем и судами для обозначения нематериального актива компаний и индивидуальных предпринимателей, тем самым демонстрируется необходимость признания данного понятия в праве как самостоятельного. В современных условиях для формирования защиты имиджа (включая элементы репутации, фирменного
стиля) могут использоваться процедуры создания средств индивидуализации (прежде
всего фирменных наименований, товарных знаков, коммерческих обозначений), институты авторского права, а также меры защиты конкуренции на основании антимонопольного законодательства.
Ключевые слова: имидж; интеллектуальная собственность; средство индивидуализации;
деловая репутация; защита конкуренции

Introduction
According to Wikipedia, an image (from Latin:
imago) is an artificial representation formed in a
social or individual conscience by the mass media
and psychological devices. An image is created by
public relations, propaganda, and advertising with
the aim of formation in a social conscience of a certain attitude towards an object. An image can possess both real traits of the object and those not existing and just ascribed1.
Different definitions2 of the concept given in
encyclopedias have a common feature, which is
reference to the fact that an image is always a representation of somebody or something. In management, an image is often defined as a spontaneous or deliberately created impression of a personality or a social structure. Several considerations of the concept have been worked out in science. These are economic [2; 17], sociological
1

Available at: https://ru.wikipedia.org (accessed 25.07.2016).
2
Available at: http://dic.academic.ru/dic.nsf/enc3p/138110
(accessed 25.07.2016).
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[11] and psychological [14] interpretations, the
latter even having given rise to a new applied science, imageology.
A corporate image develops and exists regardless of whether or not some deliberate efforts are
made [20] and is often treated by specialists as a
spontaneous phenomenon [19; 30]. This means that
in the case a company’s image is constantly and
thoroughly worked at, the firm’s competitiveness
increases (it can afford employing the best specialists and create positive impression in the consumers’ mind); if this is not the case, which is not rare,
the company’s future can be threatened or even destroyed [1]. However, the concept of the corporate
image is seldom mentioned in statutory acts and
law enforcement practice does not bring up the issues of protection of the image and regulation of
relations concerning its development.
Corporate Image as a Tool of Competition
Corporate identity, means of corporate individualization and so-called “feedback”, i. e. corporate

Legal Mechanisms for Formation and Protection of the Corporate Image

communications, are considered in foreign literature to be the main constituents of the corporate
image. Corporate identity makes the company
unique and helps to create a peculiar personality of
the enterprise. Corporate communications are a set
of sources, messages, and other information presented in the mass media through which the company expresses its identity or brand for different
groups of its target audience. Thus, a corporate image is consumers’ impression of the company. In
many cases, the idea of business as personified
property [21; 22] is used to explain the fact that the
company possesses an image and so do its management, goods produced and services provided.
The corporate image concept also includes reputation of the company [20].
Marketing and intellectual property law are
deeply interconnected, which was noticed and emphasized by one of the well-known specialists in
the field S. A. Sudarikov. He came to a conclusion
about the necessity to introduce a concept of “marketing designations” to mark manufactured goods
supplied to the market; these are a trade name,
trademark, place and indication of the product’s
origin, domain name. Protection of marketing designations appears to be part of the intellectual property system since these are used to mark products in
which creative items of intellectual property are
represented [15].
Nowadays, it is becoming obvious that corporate image is the crucial factor in a company’s
competitiveness, its attractiveness as an employer,
and stock value [4]. Image influences almost all
aspects of the company’s functioning.
Thus, economics gives general directions for
the development of the legal model of the corporate
image protection. Since application of economic
terms is not common in the current legal practice,
law enforcers have to fit the factual relation emerging into the existing statutory concepts.
For instance, an internal image of a company
correlates with adoption of various ethical codes
and observance of labor discipline within companies. Both the visual corporate image and the image
of a product appear to be under the regulation of the

rights to means of corporate individualization as
well as rules of fair competition.
Legal Mechanisms
for the Corporate Image Development
In practice, development of a corporate image
is often connected with the design and use of different designations being protected as intellectual
property. Identification of a company and its goods,
works, and services takes place through creation of
a unique design, branding, and use of trademarks
and other elements of brand identity (means of individualization) [29]. That is why violation of the
right to the trademark or name of a legal person is
often considered an offence against its image and
reputation.
According to S. A. Sudarikov, marketing designations are indications of marketplace participants, in particular manufacturers and their goods,
companies or individuals providing services (social,
transport, financial, innovative, investment, consulting, etc.) [15]. Here it should be emphasized
that legal practice has seen some examples of mentioning corporate image and identity in the context
of transferring rights to them. At the same time,
according to an act of the Supreme Court of the
Russian Federation, although objects and information carrying image and style can be transferred
under a contract the same as items of intellectual
property, such a contract is not necessarily a commercial concession1. Thus, we see that legal practice admits the existence of public relations concerning corporate image and identity.
However, it is a problem of the current law enforcement practice that the nature and character of
the information determining corporate identity and
image have not been defined. It should be noted
that trademark and brand do not always completely
cover the concept of image. In other words, there is
no holistic approach to the image, which is traditionally treated through the prism of such legal notions
as items of intellectual property, trademarks, know1

Decision of the Supreme Court of RF of August 26, 2015
No. 304-es15-5828 on case No. А45-13334/2014. [Electronic
resource]. Access from the information system “Judicial and
Statutory Acts of the Russian Federation”.
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how, information of industrial, technical, economic,
organizational type, etc.
There is another legal object worth being discussed, which is a so-called “Brand Book”. It is a
set of rules and examples of how to apply corporate
identity with regard to the use of the logotype, color
layout and design elements, fonts, documents and
business cards, letterhead, company stickers, seal
imprints, dress code and interior elements, signboards. According to the Civil Code, the following
items presented in a “Brand Book” are among items
of intellectual property under protection: logotype,
design of documents and signboards, fonts, business cards, seal imprints, clothes, and interior, individualization means (trade name and commercial
designations – these on signboards, forms, bills and
other documents, in advertisements, on goods and
their packaging, on the Internet), as well as trademarks which are to be registered.
Сonsideration of some elements of corporate
identity in terms of law allows us to draw the following conclusions.
A trade mark and logotype as the basis of corporate identity are not acknowledged in Russia as selfsufficient objects of law. According to some publications, a logotype is a specially designed, stylized,
and shortened form of a company’s name often presented in its original pattern. As a rule, a logotype
consists of 1) a trade name or its part; 2) indication
of the business sphere; 3) pictorial elements (pictures, geometric figures, special graphic images, various colors). Consequently, a logotype can include
several registered trademarks or even a trade name,
which is an object of legal protection [6]. The picture
used as a logotype may not contain the trademark. In
court practice, a company’s logotype is often not
regarded as an intangible asset. There is another
opinion according to which a logotype is defined as
a non-registered in the Office of Intellectual Property
of the Russian Federation original pattern of the full
or shortened name of a company (its services or
product group) that is specially designed to attract
consumers’ attention1.
In practice, legal issues usually arise in the
context of violation of the rights to trademark registered in the Russian Federation through the use of a

logotype (image) confusingly similar to a competitor’s trademark2.
A logotype can be protected as an item of intellectual property but it is normally not of creative
origin, which is required by the rule of providing
legal protection (Art. 1259, Civil Code of the Russian Federation).
At the same time, in statutory acts a logotype is
often associated with a company’s advertising. For
example, according to explanations by the Ministry
of Finance of the Russian Federation3, expenditure
related to designing a logotype is acknowledged as
the company’s expenditure and can be taken into
account as advertising expenses (on the grounds of
Sub-clause 28, Cl. 1, Art. 264 of the Tax Code of
the Russian Federation).
From a legal perspective, corporate identity
can also be represented by both intellectual property items and elements of brand identity (means
of individualization). These include the company's corporate colors and elements of design distinctive for the company, its products, clothing
and interior.
In the majority of cases, color is not regarded
as an independent means of individualization, neither it can be considered an intellectual property
item. However, businessmen have recently started
the search for legal mechanisms to protect their
unique style, including color being treated as
trademark.
For example, Vanish has become the holder of
a right to purple color among stain removers;
among companies dealing with building and thermal insulating materials, the right to orange color
belongs to “Penopleks”; “Vimpelkom” has been
exclusively entitled to use the combination of black
and yellow since 2006.
Until recently, registration of a certain color
as an individual trademark has been criticized as
an unfair advantage of one company over another
[31]; but now such a procedure is possible even in
Russia4 [24]. The Russian Federal Service for Intel2

Decision of the Supreme Court of the Russian Federation of
August 17, 2015 No. 306- es15-8961 on case № А49-3204/14.
[Electronic resource]. Access from the information system
“Judicial and Statutory Acts of the Russian Federation”.
3
Letter of the Ministry of Finance of the Russian Federation of
September 12, 2014 No. 03-03-06/1/45762 [Electronic resource]. Access from the information system “Ayudar Info”.
4
According to W. Cornish, it is quite possible that several
requests will cover all the colors used for a certain product,
which will deprive competitors of the opportunity to sell
products in any packaging except for uncolored (Cornish W. R. Intellectual Property. London, 1996. Р. 589). Ex-

1

Decision of the Federal Arbitration Court for the Moscow
Circuit of June 22, 2009 № КА-А40/5426-09 on case № А40
41784/08-98-123. [Electronic resource]. Access from the information system “Judicial and Statutory Acts of the Russian
Federation”.
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lectual Property has registered red, green and blue
colors as trademarks of MTS, Sberbank, and “Gazprom” respectively, and doing so it recognized color as “an important mean in brand individualization”. It is not just a color, but a particular tone that
is assigned to each company: green Pantone 349 –
to Sberbank, red Pantone 485 – to MTS, and blue
Pantone 300CV – to “Gazprom”. The trademarks of
the corporations mentioned have been registered in
accordance with the legislation on different classes
of the International Classification of Goods and
Services.
The concept of corporate identity is mentioned
in competition law. Article 14.6 of Federal Law
No. 135 of July 26, 2006 “On Protection of Competition”1 (hereinafter referred to as Competition Protection Law) does not allow for unfair competition
arising in the case when an economic entity performs activity (or inactivity) which could cause the
confusion with a rival economic entity's activity or
with goods or services placed into the stream of
commerce in the territory of the Russian Federation
by a rival economic entity, including copying or
imitation of the visual appearance of a product being placed into the stream of commerce by a rival
economic entity, the product’s packaging, its label,
name, color scheme, and the corporate identity in
general (uniform, design of shopping space, window-dressing) or other elements that personalize
the rival entity and its production.
All things considered, it can be concluded that
the legislator acknowledges the content and significance of the right to corporate identity and provides it with protection. In terms of copyright, design and handing over of a booklet can be treated
as a commissioning agreement with the following
transfer of the rights to the customer. However,
such an agreement is commonly qualified as a service one since its purpose is not producing a creative result (Art.1288 of the Civil Code of the Russian Federation) but development of a range of
designations meeting the protectability criteria
along with measurements contributing to individualization of the company and its goods in the market taking into consideration laws of marketing
and sales promotion.

It is noteworthy that the formation of image,
being seldom mentioned in statutory acts, appeared
to be a subject matter in a Letter of the Ministry of
Culture of the Russian Federation2. Recognizing the
need for the formation of a theatre’s corporate culture and identity as one of the most important marketing tasks in this sphere, the Ministry specifies
that corporate identity of a theatre includes architectural (exterior decoration, interiors of the spectator area) and information design (emblem, logotype
and all the advertising elements connected with
them: playbills, tickets, booklets, leaflets, business
correspondence, souvenirs, etc.) This design must
be unique, recognizable and must reflect the specific character of the theatre. All the constituents of
the theatre’s identity must be interconnected by the
internal conceptual unity and based on the esthetics
originating from the creative activity of the theatre,
its architectural and socio-cultural environment,
conceptual aspects of its program.
One must not underestimate the use of corporate clothing, which is clothes with corporate colors
and logotypes. Concerning Paragraph 2 of
Clause1of Article 182 of the Civil Code of the Russian Federation, the court explained that the list of
the examples of the environment provided there (a
shop assistant, a cashier, etc.) is not complete. It
also concerns employees who carry out particular
transactions on behalf of the company in a certain
place3. Thus, it can be concluded that seeing a person wearing clothes which can be recognized as
corporate ones, a consumer, a client or a potential
counteragent has the right to believe that they are
dealing with the representative of the company authorized to solve certain problems.
Signboards on a company’s buildings are often
presented in Russian law as a company’s mean of
individualization (element of brand identity) which
is legally treated as a commercial designation, trade
name and trademark, intellectual property (or possesses several legal statuses at the same time).

2

The Letter of the Ministry of Finance of the Russian Federation
of March 06 2012 No. 31-01-39/02-PX “On Approval of Methodological Recommendations on the Development of Theaters in
Regions and Measures to Support Theaters”. [Electronic resource]. Access from the information system “Ayudar Info”.
3
Decision of The Fourteenth Arbitration Court of February 5,
2013 on case No. А05-11666/2012. [Electronic resource]. Access from the information system «Judicial and Statutory Acts
of the Russian Federation».

perts state that in the case a color is registered, its protection
as a trade mark covers all the confusingly similar tones, even
though a consumer will hardly distinguish “panton 485” from
“panton 475” (Available at: http://www.vedomosti.ru/
technology/articles/2016/02/15/629398-sberbank-gazprom-mts).
1
Russian Gazette. 2006. No. 162.
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In the case a company’s monopoly on its corporate image and identity is violated, provisions on
protection of fair competition could be applied.
According to the law, the use of corporate
identity of another company is the ground for
bringing to responsibility for breaking norms of fair
competition in the market.

Despite being the most essential part of brand,
trademark is just an integral part of it while the
concept of brand is much wider. For example, in
practice a commercial designation, label on a good,
a company's logotype and emblem are sometimes
called non-protected brand1. Anyhow, in all cases
branding is a marker of the company’s production
[3], not the company itself.
As law enforcement practice shows, in terms
of public law, brand is associated with a product
but not with its producer or retailer. Thus, a certain scheme of realization of goods determines the
choice of the method for product pricing in accordance with the market segment in which the
taxpayer operates. In a legal controversy, the court
held it impossible to increase or decrease the price
for products (in this particular case – cars) with
respect to the level of prices the taxpayer applied
to identical (homogeneous) goods (works, services) within a short period of time; the decision
being based on Part 4 of Clause 2 of Article 40 of
the Russian Tax Code. The judicial decision states
that the prices for Hyundai cars shall not be compared with market prices for other brands since in
the case the transfer pricing system is involved,
according to which interdependent persons perform concerted action to arrange bulk purchase of
Hyundai cars in order to resell these in the territory of the Russian Federation. In the period under
consideration, there was no wholesale market of
cars imported to the country’s distributors by foreign manufacturers2.
The issues of branding goods also arise in the
framework of antimonopoly regulation. For example, the problem of umbrella brands promotion and
so-called “surrogate advertising” is still under discussion.
Different companies use umbrella brands to define the identity of their goods; but when they are
promoted, there is a risk for the companies of being

Image, Brand, Business Reputation,
Commercial Goodwill
According to a well-known quote by Philip
Kotler: “The art of marketing is the art of brand
building. If you are not a brand, you are a commodity”. The widespread use of the word “brand” in
marketing has led to the increasing number of researches on the problem of correlation between the
concept of “brand” and the concept of mean of individualization of a good, work or work service.
The term “brand” takes its origin from the
Norse “brandr”, a word standing for a permanent
mark used by cattle owners to mark their animals.
Thus, in terms of consumerist psychology, brand is
information stored in consumers’ memory [12].
The main thing differentiating brand from image is the fact that brand is a name, term, symbol or
design (or combination of these), designating a particular type of a product or service of a particular
manufacturer and distinguishing it from goods and
services of other producers [10]. It means that
brand is always connected with the result of the
business activity, the product being produced, not
with the personality of the producer [27].
The same conclusions can be drawn from other
well-known definitions of the concept of brand,
which mention intangible combination of a
product's properties (its name, packaging, price,
history, reputation and the method of advertising)
[28]. Brand is seen as a combination of impressions
a consumer gets of a certain trademark [18; 33].
In economic literature, this term is used as a
generalizing characteristics, including a brandname and brand-image of the producer of goods
and services [33]. Studying the correlation between
these two concepts, S. A. Sudarikov notes that
“brand” includes trademarks, trade names, business
reputation and commercial goodwill [16]. Thus, in
terms of law and economics, neither image nor
brand are identified with the category mean of individualization or with such its kind as trademark.

1

Here noteworthy is the verdict by the Presidium of the Krasnodar Regional Court: non-living premises are used by the sole
proprietor P. under the brand “firm "<...>" with the aim of performing economic activity” (Decision the Presidium of the
Krasnodar Regional Court of October 28, 2015 on case
No. 44г-1961/2015).
2
Decision of the Supreme Court of the Russian Federation of
January 20, 2016 No. 305-es15-17755 on case No. А4050654/2013. [Electronic resource]. Access from the information system «Judicial and Statutory Acts of the Russian
Federation».
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accused of unfair “surrogate advertising”. According
to the marketing practice of surrogate advertising,
when advertising of a certain product is restricted
(with regard to the advertising method, timing and
placing), it is replaced with advertising of another
product having no restrictions and able to whet consumers’ interest in the former product and promote it
to the market1. This way so-called “umbrella brands”
are advertised, these being trademarks which are
identical or similar to each other, registered in different classes of the International Classification of
Goods and Services and aimed at individualization
of different goods and services [13]. However, the
use of umbrella brands refers, first of all, to identification of a product but not its producer.
The concept of image is close to the concept of
reputation; however, there is a difference. When
applying a simplified approach, one can say that
these concepts are fundamentally different: image
is something you create by means of advertising
while reputation is how people accept you [8].
Traditionally, business reputation is defined as
an intangible benefit. At the same time, in some
works it is pointed out that in developed systems of
justice business reputation is seen as a valuable
economic asset and rights to it are considered as a
type of property. Following this approach, the European Human Right Court constantly applies regulations of Article1 of Protocol No. 1 to the Human
Rights Convention, which protects the right to
property, to business reputation and business relations (see, for example, cases Van Marle and others
v. Netherlands, complaint No. 8543/79 or Buzescu
v. Romania, complaint No. 61302/00) [5]. This approach can become beneficial for the given research
as it allows us to see the cost of the brand, image
and business reputation.
In accordance with RAS 14/2007 “Accounting
for Intangible Assets”, in records of a company being a buyer business reputation is taken into account provided the company’s purchase value exceeds its net asset value2 (and it is the only case of
reputation accounting). Thus, the general approach
to assessing business reputation is reduced to per-

forming purely mathematical calculations to determine a particular indicator affecting not only the
balance structure and financial performance of the
company but also decisions made by counteragents
concerning further cooperation with this company
(solid positive business reputation is undoubtedly
advantageous in terms of future prospects) [9].
The research given regards the concept of
“business reputation” as a company’s reputation in
the business environment. Nowadays, the following types of business reputation are distinguished:
acquired and internally generated, positive and
negative.
Acquired business reputation must be corrected
within the period of twenty years (but no longer
than the duration of the company); internally created business reputation is not subject to accounting;
depreciation deductions on positive goodwill are
reflected in accounting records of the company
through reducing its initial cost; negative business
reputation is attributed to financial results of the
company as other incomes (Cl. 56 Order of the
Ministry of Finance of the Russian Federation
No. 34 of July 29, 1998 “On the Approval of Regulations on Bookkeeping and Accounting in the Russian Federation”3).
The use of a non-owned brand can damage to a
company’s business reputation. When assessing the
damage caused to the brand, the attention is mainly
focused not on the probability to confuse the designations but on piggybacking on non-owned business
reputation and potential losses of consumers. The
given approach is based on the idea that in modern
conditions businessmen “develop their brands based
not on the product but on reputation” [25].
According to M. A. Rozhkova and A. S. Vorozhevich, concepts of “goodwill” and "business
reputation" are often identified with each other and
used as synonyms [32; 23]. However, this idea is
completely wrong as “goodwill” is a far wider category in terms of its content and only involves
business reputation as its part (along with other elements) [7]. In its broadest sense, goodwill can be
defined as a company’s competitive advantage.
Goodwill as an asset is a benefit based on the
probability that customers will continue visiting

1

Available at: http://www.fas.gov.ru/clarifications/clarifications_30337.html#Art5 (accessed 29.07.2016).
2
The Order of the Ministry of Finance of the Russian Federation of December 27, 2007 No. 153. Russian Gazette. 2008. 2
February.

3

Bulletin of Normative Acts of Federal Executive Bodies.
No. 23.1998. September 14.
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places of the business in the future; that where
business success depends on the company’s reputation, goodwill includes an advantage resulting from
the right of the business owner to present himself as
such; and that where business value depends on
business contacts, goodwill gained when purchasing the business entitles the purchaser to using these contacts [26].
Thus, “image” appears to be a more general
concept, including the concepts of “brand” and
“goodwill” as its independent constituents (with
goodwill, in its turn, including a company’s business reputation).

3.

4.

5.

Conclusions
The term “image” is increasingly used by the
legislator and courts to define intangible assets of
companies and sole proprietors, which demonstrates the necessity for this concept to be recognized as an independent legal concept.
In the case monopoly on a company’s corporate image and identity is violated, regulations on
the protection of fair competition could be applied.
According to legislation, the use of non-owned
corporate identity is the reason for bringing a company to responsibility for violation of norms of fair
competition in the market.
In modern conditions, for creation and protection of image (including elements of reputation,
corporate identity) it is possible to use different
procedures forming brand identity (primarily trade
names, trademarks, commercial designations), institutions of intellectual property, and also measures
to maintain market competition based on competition law.
“Image” appears to be a more general concept,
including the concepts of “brand” and “goodwill”
as its independent constituents (with goodwill, in its
turn, including a company’s business reputation).
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Introduction: the author of the article believes that development of the system of corporeal
rights in Russia, its replenishment with new types, including the rights of real issues, requires
preliminary scientific study in the aspect of the domestic civil law. Purpose: based on works by
German civilians, to show that an analogue of the right of real issues, namely, real encumbrances, neither fits into the traditional classification of the corporeal rights, nor corresponds
to “an ideal image” of the corporeal right. In this connection, the German legislator was
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Code. Methods: methodological framework of the research comprises a set of general and specific scientific methods of cognition, with the comparative and legal method being the main one.
Results: based on the analysis of German civil doctrine, it is shown that the legal nature of real
encumbrances is debatable, economic significance is not considerable, and the scope of application tends to decrease. It is reasoned that real encumbrances in Germany and, respectively,
the right of real issue in Russia can be used mainly as a method to ensure support for an aged
family member. Conclusions: as the scope of the right of real issues application is rather narrow, regulations of this institute shall have an evident social focus, providing a proprietary
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Введение: автор статьи полагает, что развитие системы вещных прав в России,
включение в нее новых видов, в том числе права вещных выдач, требует предварительной научной проработки со стороны отечественной цивилистики. Цель: показать, опираясь на труды немецких цивилистов, что аналог права вещных выдач, а именно вещные
обременения, не вписываются в привычную классификацию вещных прав, не подходят
под «идеальный образ» вещного права, в связи с чем немецкий законодатель был настроен к ним «скептически», хотя и не исключил из содержания Германского гражданского
уложения. Методы: методологическую основу исследования составила совокупность
общенаучных и частнонаучных методов познания, основным из которых является сравнительно-правовой. Результаты: на основе анализа немецкой цивилистической доктрины показано, что юридическая природа вещных обременений дискуссионна, экономическое значение не велико, а сфера применения имеет тенденцию к сужению. Аргументировано, что вещные обременения в Германии и, соответственно, право вещной выдачи в
России могут быть использованы главным образом как способ обеспечения содержания
престарелому члену семьи. Выводы: поскольку сфера применения права вещных выдач
достаточно узка, то нормы этого института должны иметь ярко выраженную социальную направленность, обеспечивая вещно-правовым механизмом защиту прав и интересов лиц, получающих имущественное предоставление.
Ключевые слова: гражданское право; вещное право; вещные обременения; право вещных выдач

Introduction
A hard task it is to make civil laws. At the beginning of the 19th century, this was particularly
obvious for Mr. S. S. Speranskiy who was to assess the decennial work of the Law-Drafting
Committee. His review proved most unfavorable.
Mr. S. S. Speranskiy failed to find in the given
material those “two-or-three substantial words”
urgently required for the right of property. His
contemporaries used to be fond of a joke that not
for nothing the signboard over the Committee
gates lacked the first “C”. Thus, laws turned out
not to be drawn up, that is, to represent something
new, but were left as they were, in their former,
unaltered and, in general, conventional form [1].
Today the alleged developers of the Civil Code in
draft have an opportunity to appraise the innovations of the property law. A pause taken by the
legislator to improve the proprietary regulation is
deemed useful to analyze once again the results of
the work done. It is important to consider the degree of reasonableness of the new pattern in order
to find out what is hidden behind the related “twoor-three” words.
In the current research, the pattern of the rights
of real issues is of particular interest since it is essentially new for the proprietary law of Russia. It is
presented by the authors of the draft law in
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Art. 305–305.6. The analysis of this new for the
Russian civil legislation kind of proprietary law
will be performed in accordance with the groundwork of the German civil law with respect to its
prototype, that is, real burden.
Basic Provisions of the Civil Code Draft Law
on the Right of Real Issues
In the draft of the second division of the Civil
Code, under the right of real issue is understood
the possibility for the holder to occasionally receive the advancement in the form of goods, money, works and services in the specified rate (volume) from the owner of the real estate, and in case
of failure to receive such advancement, an authority to dispose of such a res by means of execution
upon the property in accordance with the procedure stipulated for mortgage (see Art. 305 of Civil
Code in draft). The main ground for the right of
real issues to arise is a special real contract named
the contract of establishing the right of real issues
(see Cl. 4 Art. 305 of Civil Code in draft). The
essence of the contract is the rate (or volume) of
the advancement, its pecuniary valuation, the periodicity and the period of validity of the right (Cl. 1
Art. 305.1 of Civil Code in draft). Within the civil
regulation, there is quite a number of prohibitions set
by the law drafters. For instance, the advancement in
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compliance with Cl. 3 Art. 305 1 of the Civil Code
may not give the example of the real estate usage
burdened with such a right. The endurance of the
right may not exceed 100 years. The advancement
in cash may not be substituted by its any other form
(see Cl. 1 Art. 305.1 of the Civil Code in draft). The
rate of the advancement may not be reconsidered
more frequently than once a decade. In case of the
infringement of the obligation as to the advancement, Art. 305.5 of the law in draft initially offers
to set the obligatory law consequences. Only in
case of the repeated commission of nonfulfillment,
there is a possibility of the proprietary consequences application in form of the execution upon the
burdened real thing.

right be mainly applied to? What may the interest
of the participants of the civil circulation in its application be seen in? 7. The doubts are connected
with the imperative prohibition of the reconsideration of the advancement rate more frequently than
once a decade. And what to do with the inflation
processes, rising prices and financial crises? Why is
it so that instead of the index provision there is a
prohibition to any amendments to the rate of advancement over the course of a decade? 8. The
right is patterned as having solely fixed-dated nature, whereas one of the attributes of the generic
category is precisely the absence of a particular
predetermined time-limited term? 9. What causes
the prohibition of the substitution of the advancement in cash for any other form of the advancement, for instance, in kind? What is such a prohibition stipulated with? To what extent does it correlate with the principles of equality of the civil law
participants, justice and fidelity? 10. Certain doubt
is caused by the provision stipulating liability for
nonfulfillment of the obligation for the advancement proposed by the legislators. To what extent
does it correlate with the nature of the law in question and its position in the system of the interest in
real property?
Let us try to find the answers to the given questions with the help of teaching of German civilians
such as Jens Thomas Füller, Leopold Mann, Hans
Carl Nipperdey, Klaus Bernhard Gablenz, Wolfgang Brehm, Christian Berger, Horst Heinrich Jakobs, Werner Schubert, Dietrich Joswig, Friedrich
Mattern and Siegfried Rafle, who studied the problem of the real burden. The study of works by the
authors mentioned was of quite interest, though it
was a little complicated due to the required work
with literature in the original language. Let us focus
our attention on the most significant conclusions
drawn by the German civilians listed.

The Questions that Require Preliminary
Scientific Study with respect to the Right
of Real Issues Pattern
Is everything definite and obvious enough in
the provisions devoted to the right of real issues
formulated for enactment by the Russian legislator?
Not at all.
On the contrary, though the size of the scope of
the proprietary regulation is moderate, just seven
articles of the Civil Code, their meaning gives rise
to a set of questions that require preliminary settlement. Doubts arise as to the proprietary nature of
the proposed pattern. The definition “advancement”
has always been a feature of obligation. 1. Shall this
word, used in the right of real issues meaning, not
give the rise to deem its legal nature as solely obligatory? 2. Suppose this right is acknowledged a
proprietary one – what shall be the main indication
to prove its proprietary nature? 3. Is it possible to
consider this right as a combined one representing a
cross between the obligation and a proprietary law?
Shall it not be a hint as to the so-called “intervening” responsibility for the infringement of the obligation connected with the advancement proved to
combine the obligation and proprietary law inauspicious effects? 4. What is the right of real issues
and the right of property correlation? Is it possible
to deem this right as some modification of the right
of property with a suspensive condition in case of
nonfulfillment or improper fulfilment of the advancement obligation? 5. What are the historical
roots of this right? May it be considered a universal
pattern, clearly indispensable for any of the contemporary law order or is it a product of exclusively
its epoch brought into by quite certain causes of the
given state? 6. What ownership relations shall this

German Civil Law about the Real Burden
Jens Thomas Füller in his study «Eigenständiges Sachenrecht» discovered the roots of the real
burden in the German medieval law. The scholar
considered the legal regulation of the relations
arising out of the real burden fragmentary. This
author called the systematic classification inherent
in the prevailing property law very disputable.
J. Füller emphasized that the real burden “failed to
correspond to the ideal image of the property
law”. He considered that the ancient theories classified this law as the “obligatory legal structure in
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which the debtor is stipulated through the instrumentality of the proprietary on the estate” not by
accident. J. Füller gave numerous opinions concerning the legal nature of the real burden. However, he thought that the result of the discussion
would not matter and as a result of his analysis he
called the real burden an obligatory claim that has
an absolute impact [2].
In his study «Das Institut der Reallasten auf
deutschen Bauerngütern», Schwartz finds the
source of real burden in Ancient Rome. He puts
emphasis on the fact that the real burden is predominantly a peasants’ obligation. According to this
scholar, the true nature of this law is hard to be
found, taking into account so many diverse views;
and it is even more difficult to suggest one’s own.
I. Schwartz determines the essence of real burden
with the formula as follows. Here, the real owner
cedes the partial guarantee on the immovable property and stipulates his own right on the specified
payments [8].
H. Westermann in his «Sachenrecht: ein
Lehrbuch» claims real burden has played an important role as it represented “versatile obligation
of the land to the raising and service rendering”.
H. Westermann considered that as the real burden
develops it has an increasingly “palsy influence on
the economy”. At the same time, the scholar considered the advantage of real burden in comparison with the mortgage because of its “considerable
flexibility” and adaptivity. H. Westermann claims
that the legal essence of real burden is disputable
and emphasizes that it shall not be called an “indirect accommodation right” for it is not allowed to
harvest the production from the estate.
H. Westermann in his research calls the real burden “an exceptionally real right to regular payments”. The author claims that this right is negatorily protected. Moreover, the corporeal claim is
met in the course of the forced selling up of the
estate or any other real estate. The main case of
real burden application, according to the author, is
facility rendering to the aged family members. The
scholar depicts a specific situation in which Peasant B., using the pattern of real burden cedes his
estate to his son, who in his turn undertakes an
obligation to give cash allowance of a specified
rate [7].

G. Berger in his book «Sachenrecht» calls the
studied pattern in question a proprietary secured
interest supplemented with a personal responsibility, which gives a possibility to bring an action
against the proprietor. This author places emphasis
on the controversy of real burden in comparison
with other forms of the limited proprietary interest,
which is why this interest is defined on the one
hand as the law of property and obligation and on
the other hand as a proprietary-protected obligation.
As is accentuated by G. Berger, the legislators
when adopting the German Civil Code were quite
sceptic about the real burden subject to the economic reasons but failed to abolish this norm. That is
the reason why the land legislators were given the
possibility to regulate real burden. G. Berger describes the scope of the real burden application at
the local level separately from the German Civil
Code and even rules out its reestablishment considering that to possibly be the title to the living
allotment to the aged family member. Moreover,
according to this author, the real burden applications appeared to be a guarantee of the right to the
energy penance as well as an obligation to structure maintenance. The author believes the real
burden causes the proprietor to bear full property
accountability for the particular payments obligation claim [6].
In his «Das Bürgerliche Gesetzbuch mit besonderer Berücksichtigung der Rechtsprechung
des Reichsgerichts und des Bundesgerichtshofes»
study, Friedrich Mattern calls the real burden “an
external economic way” to have an influence upon the civil relations participants which objectively does harm to “the land and soil integrity”. This
author outlines the main real burden designation.
He emphasizes that from time immemorial among
villagers it was common that when rendering an
agricultural enterprise over to the following generation an aged family member was given pecuniary payments and diverse services in return. Under the author’s observation, the peculiarities of
the real burden as a legal civil right are in the regularity of these payments and in the active policy
orientation [9].
Klaus Bernhard Gablenz in his “Grundstückswerter-mittlung für Praktiker: Bewertung nach
ImmoWert” study deems real burden as the main
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real burden is made not to execute one’s duty but to
reserve the condition for the title. In the scholar’s
opinion, the real burden institution has “absolute
German origins”. Reasoning about the legal character of the real burden, the scholar claims it difficult to ascertain as it exists in the civil legislation
in “an unbearably maimed” form. What made the
scientist doubt the belonging of the real burden to
the real right category? The thing is, in his opinion, that the real right, as a generic category, hardly corresponds to vast expanse for the variations;
“it can be looked at this way and that way”, still,
there will by no means appear any new authority
to be included in the law of property. And as the
proprietor of the thing in case of real burden is not
obliged to the action which would give him an
authority to exploit, correspondingly, there cannot
be a right with such a meaning, according to
L. Mann [4].

real right to be considered a right implementation.
The author considered the essence of real burden
in the proprietor’s obligation to make regular contractually stipulated payments. He formulates the
definition of burden as follows: “real burden is a
private-law burden of the estate in compliance
with which a proprietor is obligated to make contractually stipulated payments”. The author speculates about the significance of the term in the real
burden and outlines that this term may be set and
may be not. As for the rent size, in the author’s
opinion, “the giver’s financial possibilities and the
taker's needs are to be correlated”. The scholar
outlines the necessity of the index clause which
allows for altering the sum of the debt in connection with the “price for gold”, “standard of life” or
salary changes for some particular group of employees [5].
Hans Carl Nipperdey in his “Das deutsche
Privatrecht in der Mitte des 20. Jahrhunderts:
Festschrift für Hein-rich Lehmann zum 80” study
sees a considerable resemblance of real burden
with the charging lien. He outlined that the real
right in case of real burden should be incorporated
in the lien category notwithstanding the fact that
the law fails to denote it per se. The author claims
that an emerging “breach” because of that shall be
filled by means of applying the analogy of the
estate lien [3].
Leopold Mann offers quite a peculiar concept
of real burden in his “Untersuchungen über den
Begriff der Reallasten im gemeinen Recht”. This
author reasons as follows. Real burden is not a real
right as it does not involve the required authority. It
is not a right of obligation either since it is not regulated by the obligation legal rules. This right cannot
represent the proprietary right of obligation because
such right does not exist. “What kind of structure is
that?” – asks the author and responds to that question in the following way: “a person authorized to
real burden receives “a conditional property ownership” as to the burdened estate which becomes absolute on condition that no payments are made”.
L. Mann supports his theoretical conclusion with a
practical example. Here is what he writes: “A nominal quantity of fruit payment was to be made from
the estate, however, it failed to be paid on time. As
a result – the proprietor lost his title.” All things
considered, under L. Mann’s concept, payment in

Conclusion
All things considered, the analysis of German
scientific literature on civil law enables us to formulate the following findings, essential for the consecutive development of the Russian real right legislation.
1. The real right nature of real burden is not
clear. It is given a special place in the immovable
property civil law system. It falls beyond the prevalent classification of rights and falls short of “the
ideal image” of a real right.
2. Real burden cannot be referred to the “custom-patterned” real right. The principal feature to
define its real right nature is the right to implementation. This feature gives a common ground for real
burden and lien.
3. The correlation between the right of real issues and the right of property is of particular interest. This correlation should be kept in mind by the
legislator when regulating the consequences of nonpayment of the questioned sums. The proprietary
right is “conditionally-natured” here, and to exercise the right timely payments are prerequisite.
4. The right of real issues has no Russian origins. It originates in the medieval German law.
Thus, this civil law pattern was a product of a particular epoch, brought to life due to a certain economic environment in a particular state.
5. The legal regulation of real burden has
always been a difficult task. Not coincidentally, the
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German legislator incorporated real burden into the
codified civil legislation with cautiousness and
stipulations.
6. The scope of the real burden application in
Germany did not use to be wide, and as time went
by it narrowed up to the aged family member upkeep regulation in the rural area, with land lots being items of immovable property.
7. The aim of the pattern connected with the
upkeep of the aged family member required his interest protection including the form and the rate of
the advancement. German scholars write about the
necessity of indexation of payments. That is why
the prohibitions in the right of real issues concerning the substitution of the pecuniary advancement
by that in kind or impossibility to adjust the rate of
the advancement more frequently than once a decade as proposed by the developers of the Civil Code
in draft are inappropriate and fail to meet the justice
and humane principles.
8. The term in the right of real issues is not
much of a difference as it may be determined or
may not.
9. The responsibility for nonfulfillment of the
advancement obligation must have a real right nature
that is to consist in the particular property title loss.
Thus, the incorporation of the right of real issues
pattern into the Russian legislation requires a profound preliminary scientific study. The Russian legislator, taking into account the results of the analysis,
has to decide whether the given civil law pattern is
that necessary in modern civil law relations.
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Introduction: in the article, disputable questions of regulating the first phase of cassational
proceedings according to the Russian procedural law are considered. Purpose: to conduct a
comparative analysis of the Civil Procedural Code, Administrative Procedural Code, Administrative Court Proceedings Code and Criminal Procedure Code rules that regulate cassational
procedures; to find drawbacks in the process of regulating the first phase of cassational procedures in criminal procedural law and procedural law of Russia on the whole. Methods: the research is based on a complex of methods of scientific cognition, with the dialectical method being the major one. In the article, general scientific methods (dialectics, analysis and synthesis,
abstracting and concretizing) and specific scientific methods (comparative law research and
technical legal method) were used. Results: the imperfection in regulating the first phase of
cassational procedures has been revealed in the fact that preliminary study of a complaint or a
proposal is only conducted by a judge of the corresponding cassational court, who solely takes
a decision on whether to transfer those complaints and proposals to the court hearing or to
dismiss (articles 401.7–401.11 of the Criminal Procedure Code; 380.1–384 of the Civil Procedural Code; 323–325 of the Administrative Court Proceedings Code; 291.6–291.9 of the Administrative Procedural Code). The legislator does not properly provide a unified approach to
the regulation of the inter-branch institution of cassational proceedings in procedural law of
Russia. This leads to the lack of consistency in the court practice, resulting in the unjustified infringement of rights and legitimate interests of a person, and groundlessly limits the access to
cassation in different spheres of court proceedings. In general, there is no equal level of protection of the rights of citizens in the country, their equality before the court and the law is not observed. Conclusions: in procedural law of Russia and in practice of its application as referred
to inter-branch institutions (including cassational proceedings as its part), it is necessary to develop a unified approach, to the first phase of cassational proceedings in particular. The access
to cassation should be stricter than that to appeal, but it should not be extremely complicated.
The rules of a “strict” access should be justified and should not be significantly different for all
the forms of court proceedings. At present, according to the current legislation, access for citizens to cassation is most difficult in criminal courts (as compared to civil, arbitration, administrative legal proceedings). The criterion of the considerable violation of substantive law and
(or) procedural law rule that influenced the result of the court procedures and led to the in Borisevich G. Ya., 2016
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fringement of the person’s rights and legitimate interests, should be defined collectively but not
solely by a judge outside the court hearing, as it takes place now in accordance with the Criminal Procedural Code, Civil Procedural Code and Administrative Court Proceedings Code of the
Russian Federation.
Keywords: the first phase of cassational proceedings; access to cassation;
criterion of the considerable violation of substantive law and (or) procedural law rules
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Введение: в статье рассматриваются дискуссионные вопросы регулирования первого этапа кассационного производства в процессуальном праве России. Цель: провести сравнительный анализ норм ГПК, АПК, КАС, УПК, регулирующих кассационное
производство. Выявить несовершенство регулирования первого этапа кассационного
производства в уголовно-процессуальном, а также в процессуальном праве России в
целом. Методы: методологическую основу исследования составляет совокупность
методов научного познания, среди которых ведущее место занимает диалектический
метод. В статье использованы общенаучные (диалектика, анализ и синтез, абстрагирование и конкретизация) и частнонаучные методы (сравнительно-правовой, техникоюридический). Результат: выявлено несовершенство регулирования первого этапа
кассационного производства – предварительное рассмотрение жалобы, представление
единолично судьей соответствующего суда кассационной инстанции для принятия решения об их передаче для рассмотрения в судебном заседании или об отказе в передаче
(ст. 401.7–401.11 УПК; 380.1–384 ГПК; 323–325 КАС; 291.6–291.9 АПК). Законодатель
должным образом не обеспечивает единого подхода к регулированию межотраслевого
института кассационного производства в процессуальном праве России, что лишает
единства судебную практику, приводит к неоправданным нарушениям прав, законных
интересов личности, необоснованно ограничивает доступ в кассацию в разных формах
судопроизводства. В целом же, в стране отсутствует одинаковый уровень защиты
прав граждан, равенство их перед судом и законом. Выводы: в процессуальном праве
России и практике его применения относительно межотраслевых институтов (коим в
том числе является кассационное производство) необходимо вырабатывать одинаковый подход, и в частности к 1-му этапу кассационного производства. Доступ в кассацию должен быть более строг, чем доступ в апелляцию, но не быть чрезвычайно затрудненным. Правила «строгого» доступа должны быть обоснованными и не могут
существенно расходиться (различаться) во всех формах судопроизводства. В настоящее время, согласно действующему законодательству, доступ в кассацию в большей
степени затруднен для граждан в уголовном судопроизводстве (по сравнению с гражданским, арбитражным, административным судопроизводством). Критерий существенного характера нарушения норм материального права и (или) норм процессуального права, повлиявшего на исход судебного разбирательства и приведшего к наруше468
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нию прав, законных интересов личности, должен определяться коллегиально, а не единолично судьей вне судебного заседания, как это происходит в настоящее время в соответствии с УПК, ГПК и КАС РФ.
Ключевые слова: первый этап кассационного производства; доступ в кассацию;
критерий существенного характера нарушения норм материального права и (или) норм процессуального права

Introduction
According to the procedural law of Russia, the
current order of proceedings in a court of cassation
includes two relatively isolated phases: one is preliminary consideration of a complaint or submission solely by a judge of the appropriate cassation
court to decide whether to transfer it for court consideration or dismiss (articles 401.7 – 401.11 of the
Criminal Procedural Code; 380.1 – 384 of the Civil
Procedural Code; 323 – 325 of the Administrative
Court Proceedings Code; 291.6 – 291.9 of the Administrative Procedural Code), and the other is a
cassation court hearing followed by the appropriate
court decision (articles 401.12– 401.16 of the Criminal Procedural Code; 385 – 390 of the Civil Procedural Code; 326 – 330 of the Administrative Court
Proceedings Code; 291.10– 291.14 of the Administrative Procedural Code). The first phase mentioned
only appeared in cassational proceedings after
amendments to the Russian Federation Criminal
Procedural Code by Federal Law of December 29,
2010, No. 433-FZ and, correspondingly, after
amendments made to the Russian Federation Civil
Procedural Code by Federal Law of December 9,
2010, No. 353-FZ; however, this phase had been
enshrined before and now is provided for in the review proceedings. The Russian Federation Administrative Court Proceedings Code, having been in
force since September 15, 2015, introduced the order of cassational proceedings similar to that provided for by the Russian Federation Civil Procedural Code. As for the Russian Federation Administrative Court Proceedings Code, in the system of the
Arbitration Court originally there was no first
phase (preliminary consideration of a complaint
performed solely by a judge followed by the decision either to transfer it for court consideration or
dismiss), the same as it does not exist now at the
level of Federal District Arbitration Court (Articles
278-291). This phase was first introduced only at
the level of the Collegium on Economic Disputes in
the RF Supreme Court.
This significant difference between courts of
general jurisdiction and courts of arbitration in organizing cassational proceedings as an inter-branch
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institution in the Russian procedural law cannot but
causes a number of questions. It is difficult to explain the existing differences in organizing and implementing Justice in the conditions of the unified
national court system of the Russian Federation,
when the task of providing an equal level of protection for the rights and legitimate interests of the
citizens and the task of implementing the constitutional principle of equality before the court and the
law need to be managed. The legislator, the Russian
Federation Constitutional Court, scientists and experts give different assessments to introduction of
the phase of preliminary consideration of a complaint solely by a judge, followed by a decision to
transfer the case to the court consideration or dismiss, in criminal, civil, administrative, and since
recent time, partially, in the arbitration proceedings.
Main Content
As the Russian Federation Constitutional Court
pointed out in its Regulation of March 25, 2014, “8P”, “On Case Concerning the Review of Constitutionality of a Number of Provisions of Articles
401.3, 401.5, 401.8 and 401.17 of the Criminal
Procedural Code in Connection with Complaints of
S. S. Agaev, A. S. Bakayan and others”, the order
of criminal proceedings in the cassation court containing the requirement of preliminary consideration of cassation complaints by judges of the appropriate courts is intended to prevent the transfer
of evidently groundless applications and to discover the presence of the fundamental law violations that can lead to the revision of judicial decisions in force. Such a proceeding on a cassation
complaint corresponds to the legal nature and the
purpose of the cassational procedure and cannot be
treated as incompatible with everyone’s right to
the protection in court and fair trial. When considering a criminal case on its merits in the cassation
court, basic procedural principles and guarantees
are respected for all the parties and other participants. The interpretation of part four of Article 7
of the RF Criminal Procedure Code in its interrelation with Articles 401.7 – 401.11 is that when taking the decision on the grounds for the criminal
case to be transferred to the cassation court,
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the judge is obliged to take a justifiable and reasoned decision.
The introduction of this phase into the Russian
procedural law could be treated as the reflection of
the essence of the implemented reform of the court
procedure monitoring and review: the new cassation got the features of an extraordinary procedure.
In its decisions, the European Court of Human
Rights clarified that the access to the cassation
should be stricter than to the appeal [1, p. 190].
It is difficult to object to this statement. Along
with this, the access to the cassation for citizens
should not be extremely complicated, i. e. “strict
rules” should be justified.
However, the analysis of some norms of the RF
Criminal Procedure Code testifies to the contrary.
For example, in accordance with part two of
Article 401.3, as in force before Federal Law of
December 29, 2013, No. 3 82-FZ “On Amendments
to Article 401.3 of the RF Criminal Procedural
Code” came into its force, the Judicial Chamber of
the RF Supreme Court receives cassation complaints, sentencing submissions and a decision of
Justice of the Peace; a verdict, judgements or decisions by the regional court; appeal judgements and
decisions, interim judicial decisions by the Supreme
Court of the Republic, by the regional or territorial
court, by the court of a city with the federal status,
by the autonomous region court, by the autonomous
area court - all taken during criminal proceedings in
the court of first instance, in case they were a subject of examination by the Presidium of the Supreme Court of the Republic, regional or territorial
court of the city with the federal status, autonomous
region court, autonomous area court. Cassation
complaints, sentencing submissions, appeal decisions and judgement of the regional (naval) court
are submitted to the Military Collegium of the RF
Supreme Court in case they were not a subject of
examination of the regional (naval) military court.
In accordance with Item 5 of Part 1 of Article
401.5, cassation complaints and submissions made
with violation of jurisdiction rules set by Article
401.3 were returned with no review. Besides, according to Article 401.8, after the study of a cassation complaint or submission, the judge of the cassation court makes a decision on transfer denial for
the cassation complaint or submission for their fur-

ther study in the cassation court in case there is no
ground for that. The Chairman of the RF Supreme
Court and his deputy have the right to disagree with
the decision of the Supreme Court judge on the refusal to transfer cassation complaint or submission
to the cassation court, and can annul the order and
transfer the complaint or submission for consideration to the appropriate cassation court. Moreover,
according to Article 401.17, the repeated or new
complaints or submissions on the same or different
legal grounds made by the same persons and submitted to the same cassation court are not allowed
in case this complaint or submission was studied
earlier with regard to this person by this court in the
court hearing or were rejected by the judge’s order.
The previous legal provisions groundlessly made
the citizens’ access to the criminal procedure cassation more complicated.
One can suppose that the legislator agreed with
the vulnerability of the listed norms by adopting
Federal Law of December 28, 2013 No. 382-FZ.
The amendments were introduced to Items 2, 5 of
Part 2 of Article 401.3 of the Russian Federation
Criminal Procedure Code. We reiterate that the
previous version of the article provided for the possibility to make the complaint or submission against
the court decisions listed in Item 1 of the mentioned
article to the Judicial Chamber on Criminal Cases
of the RF Supreme Court only in case they were the
subject of examination by the Presidium of the
regional and equated courts, whereas the current
version states that these court decisions must be
appealed under the cassation procedure but need
not be a subject of examination of the cassation
court. In this regard, it is necessary to mention that
there were no such mistakes made in the Russian
Federation Civil Procedural Code. Originally, the
Civil Procedural Code included this norm in the
form that still regulates homogeneous legal relations in the sphere of criminal proceedings
(Items 3, 4 of Part 1 of Article 377 of the RF Civil
Procedural Code).
It should also be noted that before Federal
Law of December 28, 2013, No. 382-FZ introduced amendments into the Criminal Procedure
Code, the decision of the regional court judge on
transfer denial for the cassation complaint or sub470
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mission for consideration under the cassation procedure had limited the opportunity for further
judicial protection.
There was no similar opportunity with respect to transfer dismissal by a judge of the regional court and the equal status court (as it exists for the Chairman of the RF Supreme Court and
his deputy who have the right to disagree with the
Russian Federation Supreme Court judge’s decision
to refuse to transfer a cassation complaint or a criminal case submission for their consideration at the
court hearing in the appropriate cassation court).
The Russian Federation Constitutional Court
found such a situation to contradict the Constitution. As the Russian Federation Constitutional
Court explained, relations that are homogeneous in
juridical nature should be regulated in the same
way. The inter-related regulations of Items 2 and 5
of Part 2 of Article 401.3, Item 5 of Part 1 of Article 401, Item 1 of Part 2 and Part 3 of Article
401.8 and Article 401.17 of the RF Criminal Procedural Code as in force before Federal Law of
December 28, 2013, No. 382-FZ, contradict the
Russian Federation Constitution, its Articles 19,
46 and 55 [8]. Thus, in accordance with the procedure currently in force, the judge’s decision on the
transfer denial for a complaint or submission to
the court session does not prevent from the further
cassation complaint transfer to the RF Supreme
Court for its consideration.
However, the explanations of the RF Constitutional Court have not fully solved the problem of
the appeal against the decision of the regional and
equal status court judge on the transfer denial for
the complaint or submission to the cassation court.
Homogeneous relations having respect to the opportunity of appealing against the decision to refuse
to transfer a cassation complaint or submission
made by the regional/ equal status court and the RF
Supreme Court judge are still being regulated differently. A bill on proposing amendment to Chapter
47.1 of the Russian Federation Criminal Procedure
Code has been submitted to the State Duma of the
Federal Assembly of the Russian Federation. The
bill gives the right to the judge of the RF Supreme
Court, to the Chairman of the RF Supreme Court
and his deputy, to cancel the decision of the regional/ equal status court judge on transfer denial for the

complaint/submission and transfer them for consideration in the appropriate cassation instance in case
they disagree with it. Thus, if the bill passes, the
problem of appealing against the decision of the
regional and other court will be legislatively solved
(at present, the bill is being studied in the State
Duma of the Russian Federation) [5].
The same problem is relevant for the civil court
procedures (Part 3 of Article 381) and administrative court procedures (Part 4 of Article 323 of the
Administrative Court Proceedings Code). It should
be assumed that the solution should be similar to
the one provided in the criminal court proceedings.
It is obvious that as compared to civil, arbitration and administrative court procedures, the access
to the cassation in criminal court proceedings is the
most complicated. The situation is getting worse
because of the fact that the “exhaustion of remedies” rule set for the decisions that have not yet
come into force are in some form enshrined in all
the procedural codes except for the Criminal Procedural Code (Part 2 of Article 376 of the Civil Procedural Code; Part 2 of Article 318 of the Administrative Court Proceedings Code; Part 1 of Article
273 of the Administrative Procedural Code). It
seems that there are no serious grounds for such an
exception for the criminal proceedings. The rules of
the citizens’ access to the cassation in all the forms
of court procedures should not be notably different.
We should also keep in mind that the “exhaustion of remedies” rule has also an international importance. The condition for applying to the
European Court of Human Rights by the interested
person is the exhaustion of all the national means
of legal protection, as it is defined by the generally
acknowledged international law norms, and the
term is 6 months after the national bodies took the
final decision on the case (Part 1 of Article 35 of
the Convention for the Protection of Human
Rights and Fundamental Freedoms). In this regard,
the final decision is the court order of a particular
authority which the European Court of Human
Rights considers to be an effective national mean
of protection.
Emphasizing excessive difficulties that citizens
experience when trying to get access to the cassation, let us return to the first phase of the cassation
procedures. In the mechanism of overcoming the
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transfer denial for the cassation complaint/submission to be reviewed in a cassation instance, there
are problems and the necessity to fill in the gaps in
the legislative regulation. They refer not only to
criminal but also civil and administrative court procedures. Indeed, in his complaint to the Constitutional Court of the Russian Federation,
D. I. Abramovskikh, who had received a refusal to
transfer his cassation complaints for the cassation
consideration, requested to declare Item 1 of Part 2
of Article 401.8 to be inconsistent with Articles 19
(Part 2), 21, 24 (Part 2), 29 (Parts 4 and 5), 33, 45
and 46 of the Russian Federation Constitution, because according to this provision, not only the cassation complaint/ submission but also the copies of
the contested court decisions are withheld in the
cassation court [11]. Similar norms are contained in
the Civil Procedural Code (Item 1 of Part 2 of Article 381) and Administrative Court Proceedings
Code (Item 1 of Part 3 of Article 323). Based on
similar complaints, a draft federal law was introduced to the State Duma [9]. There is still no answer to the question – how can a complainant challenge a single judge examining the complaint?
Besides, the vulnerability of the mechanism of
overcoming the transfer denial for a cassation complaint/submission to court hearing is intensified by
groundless differences in regulating the analyzed
phase of proceedings in Russian procedural law.
In particular, we mean the prohibition provided for by Part 3 of Article 401.13 of the Russian
Federation Criminal Procedure Code, in accordance with which a judge having made a decision to
transfer a cassation complaint/submission to the
cassation court, has no right to participate in
that criminal case consideration. Such a prohibition is not provided for by Articles 61-62 of the
Russian Federation Criminal Procedure Code, and
in general, the existence of this norm cannot be
accepted as convincing. Besides, this prohibition
is not provided by the Civil Procedural Code, the
Administrative Court Proceedings Court, and Administrative Procedural Code (at the level of the
Russian Federation Supreme Court Judicial
Chamber). Finally, the absence of this prohibition
in the Civil Procedural Code was the subject of
examination of the RF Constitutional Court, which
pointed out that at the phase of preliminary con-

sideration of a complaint, the only question solved
is the question of transferring the cassation complaint/ prosecutor’s submission for further study in
the cassation court. The participation of the judge
who reviewed this complaint or submission cannot
be declared to break the principles of independence and impartiality of the judges when executing
justice [7].
There are some other poorly explainable contradictions that do not provide an equal approach in
regulating cassational proceedings in procedural
law of Russia.
Unlike the Criminal Procedure Code (Article 401.5), in accordance with the Civil Procedural
Code (Item 1 of Part 1 of Article 379.1), Administrative Court Proceedings Code (Item 1 of Part 1
of Article 321), Administrative Procedural Code
(Article 281, Item 1 of Part 1 of Article 291.5), a
cassation complaint or submission cannot be returned to the complainant with no consideration
on the merits, in case there are no fundamental
violations of substantive law norms or procedural law norms committed by the court that
influenced the outcome of the case, with the reasons proving such violations. These norms give
another confirmation that the citizens’ access to
the cassation in criminal proceedings is groundlessly stricter.
Thus, a number of problems of legal regulation
of the first phase of the cassational proceedings of
Russia are still unresolved.
It appears that the imperfection of the legislative regulation of the first phase of cassational proceedings performed in accordance with the Criminal Procedure Code, Civil Procedural Code and
Administrative Court Proceedings Court is that a
judge solely makes a decision on the fundamentality of violation of the substantive law norms and (or)
procedural law norms that influenced the outcome
of the case outside court proceedings.
As for “filters” for accepting cassation complaints/ submissions, their necessity is acknowledged by the majority of scientists and practitioners. We share the opinion of Y. A. Kostanov that
the only filter acceptable is the one that filters out
formally unacceptable complaints and submissions
but not the one that decides if the complaint is reasonable in terms of the tasks set in it [4, p. 17].
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It is obvious that the other side of the legislator’s will to provide a filter for groundless complaints/submissions, to save judges’ time and efforts and to distinguish cassation procedures from
appeal procedures is lowering level of protection
for the citizens’ rights and inaccessibility of the
cassation proceedings for them.
Following the example of arbitration proceeding (at the level of the cassation courts of the territories), after filtering complaints/submissions that
do not comply with the general (formal) requirements of law, it is necessary to hold a trial session
where all the principles of justice are realized.

The first phase of cassational proceedings
regulated now by the Criminal Procedure Code,
Civil Procedural Code, Administrative Court Proceedings Court, in our opinion, is a vivid deviation
from the strict observance of the procedural form.
This happens for a number of reasons. The judge
outside the procedural form examines, in fact, the
subject of the cassation proceedings. The principles of the justice cannot be followed outside the
procedural form, and the person does not get the
right to protect his legitimate interests. There is a
big risk of the arbitrary discretion by the judge,
which can lead to making an illegal and
groundless decision. In connection with that, it is
enough to say that the number of civil complaints
for whose transfer a dismissal decision was taken
in 2014 is 113.5 thousand or 95,5% (in 2013 –
110.9 thousand or 94,5 %). Thus, the cassation
court received 5,3 thousand or 4.5 % of the complaints and submissions made by the regional
courts and justice of the peace, in 2013 – 6.1 thousand, or 5.2 % [6, pp. 63–64].
The chart given below shows a large number of
complaints with a dismissal decision concerning
their transfer to the cassation court [12].

Conclusion
We believe that there is a necessity for a collegial decision when defining the criteria of fundamentality of violation of the substantive law norms
and (or) procedural law norms that influenced the
outcome of a case. This is a guarantee for taking
legitimate and reasoned decisions by the cassation
court.
In literature dedicated to problems of the civil
process, there is a well-reasoned opinion that empowering a judge to make a decision on transfer or
refusal to transfer a cassation complaint/ submission for consideration in the cassation court on the
grounds that contested legal acts either have or do
not have significant violations of the substantive
law norms and procedural law norms is illegal and
does not comply both with the norms of Civil Procedural Code and the essence of the cassation proceedings [2, p. 62].
As it is mentioned in the Concept of the unified Civil Procedural Code of the Russian Federation [3, p. 187], a new Procedural Code should
provide for the eligibility criteria for the cassation
complaint in order to minimize the importance of
the judge’s discretion. The formal criteria of the
eligibility set solely by a judge are the requirements for the contents and the form of the complaint, subject composition, observance of dates
and arbitrability. The criterion of the fundamentality of violation of the substantive law norms and
(or) procedural law norms that influenced the outcome of the case and led to infringement of rights
and legitimate interests should be determined as a

Data on quantity and results of the complaints and
submissions made by complainants under the civil
and criminal cassation procedure and considered
by the Perm Regional Court in 2013–2015
Complaints and submissions
received for criminal cases
Of which
Transfer for
consideration in
the cassation
court rejected
Transfer for
consideration in
the cassation
court approved
Complaints and submissions
received for civil cases
Of which
Transfer for
consideration in
the cassation
court rejected
Transfer for
consideration in
the cassation
court approved

2013

2014

2015

6414

5843

5382

4160

2844

2661

262

151

189

2797

2682

2590

2108

2003

1914

18

31

38
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vosudii ili balans interesov? [The Order of Preliminary Review of Supervisory Appeals: Denial of Justice or Balance of Interests?].
Ugolovnyj protsess – Criminal Procedure.
2011. № 6. Pp. 16–21. (In Russ.).

collegial decision. It appears that such an approach
to understanding the process should be implemented not only in the unified Civil Procedural Code,
but also in the Criminal Procedure Code, Administrative Court Proceedings Code, i. e. in the procedural law of Russia.

5. Potapenko E. G., Zarubina M. N. Tsentralizatsiya sudebnoy sistemy i izmenenie arbitrazhnogo
protsessual’nogo zakonodatel’stva [Centralization of Judicial System and Changes in Arbitration Procedure Laws]. Arbitrazhnyj i grazhdanskiy protsess – Arbitrazh and Civil Procedure.
2015. № 12. Pp. 47–51. (In Russ.).
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