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THE STAGES OF THE PUBLIC ADMINISTRATION
THEORY DEVELOPMENT
A. M. Gogolev
Perm Branch of the Financial University under the Government of the Russian Federation
50, bulvar Gagarina, Perm, 614077, Russia
ORCID: 0000-0002-5062-8117
ResearcherID: K-4502-2016
e-mail: galexey1961@mail.ru

Introduction: the article is devoted to complex scientific and practical study of the stages
of the public administration theory development. The author draws attention to the fact that the
study of both theoretical-legal and applied issues of state administration in the field of taxes and
fees as well as the elaboration of proposals on improving the system of legal regulation in this
sphere based on the study conducted appears to be a theoretically and practically important
challenge. Purpose: to carry out a comprehensive study of the scientific category “state administration” with regard to the methodology of taxation, legal terminology and application of research results. Methods: empirical methods of comparison, description, interpretation, theoretical methods of formal and dialectical logic, specific scientific methods (juridical-dogmatic
method and interpretation of legal norms) are used. Results: under administrative governance,
it is proposed to understand the implementation of the state policy through the system of administrative agencies in which the responsibility for the implementation of the government decisions descends from the top to the bottom. According to the author, public administration is
work of the state administration of all branches and levels of power (professional civil servants)
aimed at the implementation of public policy. Conclusions: it appears that administrative law
should perform a secondary function with respect to science of public administration, however
this function is not passive. The task of administrative law is to express the basic provisions of
science of public administration in the specific legal language in the form of binding norms.
Thus, the legal form chosen can have a specifying value for the definition and organization of
these provisions. In a sense, the ratio of these disciplines can be seen as a question of form and
content.
Keywords: tax administration; public administration; taxation; tax law; administrative law
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ЭТАПЫ СТАНОВЛЕНИЯ ТЕОРИИ
ГОСУДАРСТВЕННОГО АДМИНИСТРИРОВАНИЯ
А. М. Гоголев
Кандидат юридических наук, директор Пермского филиала
Финансовый университет при Правительстве Российской Федерации
614077, Россия, г. Пермь, бульвар Гагарина, 50
ORCID: 0000-0002-5062-8117
ResearcherID: K-4502-2016
е-mail: galexey1961@mail.ru

Введение: статья посвящена комплексному научно-практическому исследованию
этапов становления теории государственного администрирования. Автор обращает
внимание на то, что изучение как теоретико-правовых, так и прикладных вопросов государственного администрирования в области налогов и сборов и разработка на основе
проведенного исследования предложений о совершенствовании системы правового регулирования в данной сфере представляются весьма актуальной, теоретически
и практически значимой задачей. Цель: всестороннее изучение научной категории «государственное администрирование» с учетом методологии налогообложения, законодательной терминологии, а также результатов научных изысканий. Методы: эмпирические методы сравнения, описания, интерпретации; теоретические методы формальной
и диалектической логики; частнонаучные методы: юридико-догматический и метод
толкования правовых норм. Результаты: под административно-государственным
управлением предлагается понимать осуществление (реализацию) государственной политики через систему административных учреждений, при этом вертикаль ответственности за выполнение государственных решений предусмотрена по принципу сверху
вниз. Государственное администрирование, по мнению автора, − это деятельность государственной администрации всех ветвей и уровней власти (профессиональных государственных служащих) по реализации общественной политики. Выводы: административное право должно выполнять по отношению к науке государственного администрирования вторичную функцию, однако функция эта не пассивна. Задача административного
права состоит в том, чтобы основные положения науки государственного администрирования выразить специфическим юридическим языком в виде обязывающих норм. Поэтому соответственно подобранные правовые формы могут иметь уточняющее значение для определения и организации этих положений. В определенном смысле соотношение этих дисциплин можно рассматривать как вопрос формы и содержания.
Ключевые слова: налоговое администрирование; государственное администрирование;
налогообложение; налоговое законодательство; административное право
The science of administration will search for the
new ways of improving the government activities, will
make its work less laborious and will put the administration organization in order.
W. Wilson

confidence that the term of “administrating” is quite
widely used by both the legislator and the law executor. This term, having not been legislatively recorded, is being used practically in all the spheres of
the state governing. For this, the legal content of the
state administrating gets a new sense and a special
meaning and needs further study [1, p. 69].

Introduction
In recent times (at the beginning of the XXI
century), the juridical science and other sciences
have firmly adopted the term of the “state administrating” in the practice of the Russian Federation
state administrations. Sometimes it substitutes for
governance and is used in the context of the administrations’ control or supervision activities, or in the
context of improving the organization of the state
administrating. The analysis of the normative and
other acts regulating the legal basis of the state administration activities, allows to report with full

General Content
The taxation theory and practice started to use
the “tax administration” term with transition to the
market system of economy. The meaning of this
term is not exact while the tasks of the tax administration are quite clearly defined. The reforms introduced recently in the Russian society provided
for the necessity to improve the tax legislation and
to guarantee its efficient realization.
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A need for improving the tax administration
mechanism and the forms of the state tax policy
realization appears, because being a part of the
state finance policy, the tax policy is a complex of
the governing, normative, economical and political
measures of the state in the tax sphere.
The “tax administration” is a new notion in
the taxation methodology, widely used in legislative acts, scientific works and in practice. As of
today, there is no single definition for this term,
the scientists’ points of view are different on this
subject. No single legislative act settles this notion, although it’s worth noting that quite wellknown Federal law dd July 27, 2006 №137-FZ 1
that introduced significant changes into Part I of
the Russian Federation Tax Code, was accepted,
as it appears from its name, in connection with
performing the tax administration improvement
measures.
To develop it, Federal Law dd July 27, 2010
№229-FZ2 was also accepted aimed at regulating
the tax, duty, fees and fine arrears and some of the
other issues of the tax administration; and Federal
Law was accepted dd July 23, 2013 № 248-FZ
“About Introducing Changes into Part I and II of
the Russian Federation Tax Code and Some Other
Legislative Acts of the Russian Federation, and
about Declaring Definite Regulations of the Russian Federation Legislative Acts as Repealed” 3.

The mentioned laws are aimed at the improvement
of the state administrating in the sphere of exercising the tax control, at regulating the tax projects
and the paperwork in the taxation sphere, at making better conditions for the tax-payers for paying
taxes and fees by them.
In the wide sense, the state administrating in
the tax and fee sphere (hereinafter referred to as
the tax administration) suggests managing the tax
legal relations through conducting a definite state
financial and economic policy. The mechanism
of the tax administration consists of a number of
the legislative, bylaw and instructive rules of behaviour in the defined sphere, imposed on every
participant of these legal relations. The purpose
of the state administrating in the tax and fee
sphere is achieving the maximum possible effect
for the budgeting system in regard to the tax revenues, with the minimum possible expenses and
in the conditions of the optimal balance of the tax
regulation and tax control methods.
For this,
the study of both the theoretical legal and applied
issues of the state administrating in the tax and
fee sphere, and, based on that, the development
of the proposals on improving the legal regulation system in this sphere, is deemed to be essential, theoretically and practically important problematics.
It is pertinent to note that the study of different sources including legislative acts, scientific
publications and developments, monographs, dissertation researches devoted to the issues of the
state administrating in different spheres of life,
allows to summarize that the problematics is
viewed first of all by economists, representatives
of the financial, tax, budgetary, customs and other
branches.
With this, it was discovered that the issues of
the administrative legal regulation of the state administrating were not the subject of the system
monograph researches of the scientists dealing
with the administration problems.
The analysis of the theoretical and practical
aspects of the state administration activities on
performing the tax administrating allows to say
that the administrative legal regulation in the
sphere of the taxes and the fees

1

About Introducing Changes into Part I and Part II of the
Russian Federation Tax Code and into Separate Legislative Acts of the Russian Federation in Connection with
Implementing Measures on Improving the Tax Administration: Federal Law dd July 27, 2006 №137-FZ // Collection of the Russian Federation Legislative Acts. 2006.
№31, Part 1, Article 3436
2
About Introducing Changes into Part I and Part II of the
Russian Federation Tax Code and Some Other Legislative Acts of the Russian Federation, and about Declaring
Definite Legislative Acts (Regulations of the Legislative
Acts) of the Russian Federation as Repealed, in Connection with the Settlement of the Tax, Duties, Fee, Fine
Arrears and Some of the Other Tax Administration Issues: Federal Law of the Russian Federation dd July 27,
2010 №229-FZ // Collection of the Russian Federation
Legislative Acts. 2010. №31, Article 4198.
3
About Introducing Changes into Part I and Part II of the
Russian Federation Tax Code and Some Other Legislative Acts of the Russian Federation, and about Declaring
Definite Legislative Acts of the Russian Federation as
Repealed: Federal Law of the Russian Federation dd July

23, 2013 №248-FZ // Collection of the Russian Federation Legislative Acts. 2013. №30, Part 1, Article 4081.
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is a multiple-aspect problem, and in particular:
– firstly, revealing the legal nature of the legal
relations in the sphere in question;
– secondly, the issues of the legal regulation of
the material, competence and procedural norms representing a mechanism of the legal regulation in the
tax and fee sphere;
– thirdly, the reforms having been implemented in the Russian society in recent years, resulted in
the necessity to improve the existing legislation in
the sphere researched, and in the necessity to provide for its efficient realization, to improve the administrative-legal mechanism of the tax administrating, as well as the forms of the state tax policy
realization. With this background, the legal contents of the tax administrating gains a new sense, is
filled with a special meaning and requires further
study;
– in the forth place, we think that in modern conditions of the Russian statehood development, researching the problems of bringing to liability for
the offences in the tax and fee sphere is vitally important for both the theory and for the practice that
forms it;
– fifthly, the imperfection of the tax legislation: the
absence of the necessary legal norms in some cases
and, simultaneously, the regulation of similar public relations by different legislation acts– leads to
significant difficulties in the law enforcement and
to the existence of different official points of view
described in legal acts of the supreme courts of the
Russian Federation, of the Russian Federation Tax
Service and etc.
It is a pity the modern degree of the scientific
development of the problem of the administrative
legal regulation of the state administrating, in particular in the sphere of tax and fees, does not comply with the requirements of the system approach,
because the issues of the legal grounds of the activities of all the levels of the state authority of the
Russian Federation on the realization of their powers of authority became the subject matter of the
scientific study only at the beginning of the 1990s.
The analysis of different sources devoted to the
different issues of the legal regulation of the state
administrating in different spheres of life starting
with the person and society and finishing with the
state as a whole allows to summarize that the issues
of administrating are mostly covered by the works
of the representatives of the finance, tax, budgetary,
customs and other law branches, including economists and politicians, however the administrative

legal aspect of this problematics was left behind the
scientific researches.
Addressing the historical background of the
problem, we should observe that the fundamental
basis of the research is the works of the foreign scientists in the sphere of the administrative state control, including the representatives of the American
School, with Woodrow Wilson standing at the
origin of it. In 1887 Professor Wilson initiated the
theoretical study of the state administration issues
in his work “The Study of Administration”. He
pointed out that “the science of administration will
search for the new ways of improving the government activities, will make its work less laborious
and will put the administration organization in order” [6, р. 197]. The ideas of W. Wilson were in
many respects shared by American political scientist Frank J. Goodnow.
The representatives of the French school of
administration are – J. Burdo, G. Vedel, A. Hauriou, H. Fayol; of the German school - Max Weber.
The ideas of M. Weber, W. Wilson and F. Goodnow had a great impact on the development of the
theory of the administrative state control in Western
countries [3, p. 90].
Most of the modern researchers think that the
works of W. Wilson, F. Goodnow, M. Weber meant
the beginning of the first phase in the development
of the theory of the administrative state control as
an independent scientific research area. The
chronological framework of the phase can be figuratively defined since the 80s of the past century
till 1920.
The second phase in the development of the
administrative state control theory continued from
1920 till 1950. During this period, the most popular
trends in the theory of the administrative state control were the “classical school” and the “human
relations school”. The prominent representatives of
the “classicists” are H. Fayol, L. White, L. Urwick,
J. Mooney, T. Woolsey. The purpose of the classical school was to develop the principles of the state
administrative management. With this, almost all of
them judged from the idea that the observation of
these principles will result in the success of the
state administrating in different countries. The most
prominent scientists of the “human relations
school” were M. Follett, A. Maslow, E. Mayo, W.
Murphy.
The third phase in the development of the of
the theory of the administrative state control started
in the 50s and continues till now. The most
powerful trends
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of the modern period are behavioural, system and
situational. The most prominent representatives of
that period were H. Simon, D. Smitzberg, W.
Thomson, D. Easton. They started to develop a
new approach to the state administrating - the behavioural one.
Since the beginning of the 60s, the system approach started to become very popular in the state
administrating, and the works by D. Easton,
G. Almond and T. Parsons added much to it. Today, the system approach is one of the most important trends both in the theory of the administrative state management and in the scientific management as a whole, with this, in the author’s
opinion, the role of this trend will be strengthened.
It is a pity the science of the state administrating was officially acknowledged in Russia not
so long ago. In the period of supremacy of the
Marxism-Leninism ideology, the state administrating was viewed from the point of the “managing and guiding role of the Party”. Such important elements as the target setting, taking the
decisions, creating and evaluating the social development plans and programs, were excluded
from the state administration competence. The
tasks of the state administrating were essentially
limited to providing the realization of the Party’s
decisions accepted with no participation of the
government institutions. The state administrating
included only executive and regulatory activities,
and its meaning was limited to formula “order –
execution”. The critical comments, alternative
searches and other creative moments were not
allowed in the activities of the state administration.
This is why the science of the state administrative management was not needed during the
years of the Party nomenclature supremacy. It was
viewed as the “bourgeois” and knowingly false.
The principles and methods of the state administrating in the Western countries were interpreted
mostly negatively and with criticism, this is explained by general ideological directives of the
previous years. The achievements of the world
social thinking in the sphere of the state administrating are still little-known in Russia, because the
works of the leading Western scientists are not yet
translated into Russian.
That is why it is so important today to research and summarise the experience of the world
science development in the sphere of the state administrating and based on this, – to build up the

domestic school of the state administration. We
think that the background for its establishment
could be found in the works of the famous local
law theory scientists: V.B. Isakov, S.S. Alekseev,
A.M. Vitchenko, L.S. Yavich, P.S. Elkind,
V.M. Gorshenev; the issues of the regime organisation of the state control are researches by
D.N. Bahrah, V.A. Gorlenko, A.V. Malko,
N.I. Matuzov, S.S. Mailyan, V.B. Rushaylo,
E.F. Shansunova, O.S. Rodionov and others; the
problem of the administrative legal provision of
the state management of the public authority bodies is researched in the works by Y.E. Avrutin,
A.B. Agapov, Y.S. Adushkin, A.P. Alekhin,
G.V. Atamanchuk, I.N. Bartsits, D.N. Bahrah,
I.L. Bachilo, K.S. Belsky, I.A. Vasilenko,
N.V. Vitruk, B.N. Gabrichidze, A.A. Grishkovets,
A.A. Demin, A.S. Dugenets, A.B. Zelentsov,
V.P. Ivanov, V.Y. Kikot, Y. M. Kozlov,
A.N. Kozyrin, A.P. Korenev, V.A. Kozbanenko,
A.V. Kudashkin, S.S. Mailyan, A.A. Mamedov,
V.M. Manokhin, M.Y. Maslennikov, Y.I. Migachev, V.I. Novosyolov, A.F. Nozdrachev,
A.V. Obolonsky, E.V. Ohotsky, I.V. Panova,
L.L. Popov, B.V. Rossinsky, I.S. Rozanov,
N.G. Selishcheva, V.D. Sorokin, Y.N. Starilov,
A.A. Starovoytov, V.G. Tataryan, Y.A. Tihomirov, T.Y. Habrieva, N. Y. Hamaneva,
A.P. Shirgin, V.A. Yusupov, A.Y. Yakimov,
C.A. Yampolskaya and a number of other scientists.
However, the mentioned works view the issues of the administrative legal regulation of the
state administration in the most general manner,
and as a rule – within the framework of the of the
administrative legal organization of management
in the administrative political sphere.
For any science, defining its methodological
basis is deemed to be very important. The object
and the subject are the first to be defined.
The object of the administrative state control (state administrating) is the administrative
state activities the sense of which, in our opinion, is in its managerial character and is expressed in the state imperious regulations of all
the branches of government. It is pertinent to
note that the United Nations Meeting of Experts
defined the administrative state activities as “the
process of reaching the national aims and targets through the state organizations” [2, p. 43].
With this it was emphasized that the notion
of the administrative state activities can
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be extended to the administrators of the executive,
legislative and court service bodies.
In view of this definition, the subject of the
state administrating theory is the scientific justification of the process of attaining the optimal
state control through the improvement of such
activity organization. American scientist Marshall Dimock in his work “Philosophy of Administration” comes to the conclusion that the modern theory of the state administration is “a new
scientific synthesis having a necessary relation to
all the fields of knowledge and to all the issues
associated with enforcing the official policy and
programs” [5, р. 21].
With such an approach, we propose the following definitions.
The administrative state control is performing
(realization) of the state policy through the system
of the administrative bodies, with this the chain of
liability for implementing the state decisions is
based on the “top to down” principle. The state administrating is the activities of the state administration of all the branches and power levels (of the
professional state officials) on the realization of the
public policy.
It must be emphasized that the theory of the
administrative state control is a multi-disciplinary
science. As our retrospective journey shows, this
scientific branch started in the borderline between
the theory of politics and management (with the
leading role of the politology); subsequently, the
achievements were broadly used of other sciences –
psychology, philosophy, sociology, jurisprudence.
The science of administrative law is most close to
the science of the administrative control, because
they both study the same activity area – the state
administrating. However, the subject of the theory
of the administrative state control is the study of the
really existing regularities in the administrative activity area, to develop recommendations on this
basis, whilst the subject of the administrative law
science is, to a large extent, the transformation of
these recommendations into legal standards in
force.
Conclusions
It appears that the administrative law should
perform a secondary function with regard to the

science of the state administrating, although this
function is not passive. The task of the administrative law is to formulate the principal regulations of
the state administrating science in the juridical language in the form of binding norms. Correspondingly, that is why the chosen legal forms can have a
specifying meaning for these regulations developing and establishing. To some extent, the correlation of these disciplines can be viewed around the
form and the content.
Let us name some of the principal directions of
the state administrating theory concern.
Firstly, the organization of the state management at different levels: national, regional and local. This means the development of the general theory of the state organizations, of the functions of
the state management machinery at different levels,
the issues of the coordination of the state administration as an integral system.
Secondly, the management training: the issues
of the optimal structure of the staff composition of
the state machinery officials are researched together
with the issues of the human resources management; the requirements are developed for the mentality and the style of work of the professional state
officials, the problematics of the leadership, of
fighting against bureaucracy.
Thirdly, the development of the state administrating technique: the development of the theory of
taking the state decisions, of the methodology of
the political forecasting, of administrative state
management in crisis and conflict situations, of the
technology of relations between the state administration and the mass media.
Further, each of these trends of the state administrating acts as the subject for the scientific
study and research: the state administration in the
conditions of the market-driven economy, the state
administrating of the social processes, finance, taxes, etc.
Based on the mentioned above, the study of issues of the administrative legal regulation of the
state administrating in the sphere of the tax and fees
is deemed to be a challenging issue having both
theoretical and applied importance.
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Introduction: the article analyzes classification of electoral systems. Purpose: to determine
essential and minor features of various electoral systems. Methods: general scientific methods
(dialectics, analysis and synthesis, abstraction and concretization) and specific scientific methods
(formal legal, comparative law, technical legal) are used in the article, special attention being
paid to the comparative law and system research methods. Results: the traditional approach to
distinguishing between majority and proportional systems has lost its importance. As a result of
the development of science and search for the fairest technique, many systems concurrently belong to both kinds. The modern world witnesses the emergence of a lot of hybrid systems possessing features of both majority and proportional systems. They include proportional systems
with open lists and semi-proportional systems. Moreover, purely proportional systems are seldom
applied. In many countries they are in fact disproportional because of various rules distorting
representation of political parties (e.g. a threshold). Some majority systems prove to be minority
ones. Conclusions: all electoral systems are subdivided into four groups. These are electoral systems in one-mandate territories, in multi-mandate territories, elections according to party lists
and combined ones. The main criterion for their differentiation is a subject structure of elections.
It is obvious that all electoral systems are subdivided depending on the person who fights for
mandates: candidates individually; lists of candidates who are, as a rule, proposed by parties;
candidates and de facto lists of candidates simultaneously; some techniques are used concurrently. Other criteria (mathematical criterion of defining a winner, maintenance of a voice) allow us
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Classification of Electoral Systems
Введение: в статье анализируется классификация избирательных систем.
Цель: определить существенные и второстепенные признаки различных избирательных систем. Методы: в статье использованы общенаучные (диалектика, анализ и
синтез, абстрагирование и конкретизация) и частнонаучные методы исследования
(формально-юридический, сравнительно-правовой, технико-юридический). В ходе научного поиска особое внимание уделялось сравнительному, системному методам исследования. Результаты: традиционный подход к делению на мажоритарные и пропорциональные системы утратил свое значение. Развитие научной мысли и поиски наиболее справедливой методики привели к тому, что многие системы являются такими одновременно. В современном мире появилась масса гибридных систем, имеющих признаки мажоритарных и пропорциональных систем. Такими являются пропорциональные
системы с открытыми списками и полупропорциональные системы. Более того, в чистом виде пропорциональные системы редко применяются. Во многих странах они являются по сути диспропорциональными из-за всевозможных правил, искажающих
представительство политических партий (заградительный барьер, например). Отдельные мажоритарные системы вообще являются миноритарными. Выводы: все избирательные системы подразделяются на четыре группы: системы выборов по одномандатным округам, по многомандатным округам, по партийным спискам, а также
комбинированные. Главный критерий их разграничения – это субъектный состав выборов. Очевидно, что все избирательные системы подразделяются в зависимости от
того, кто борется за мандаты: кандидаты персонально; кандидаты по спискам, которые, как правило, выдвинуты партиями; одновременно кандидаты персонально и дефакто кандидаты по спискам; используется несколько методик одновременно. Иные
критерии (математический критерий определения победителя, содержание голоса)
позволяют подразделить те или иные системы на подвиды, что говорит об их второстепенном характере.
Ключевые слова: избирательное право; избирательная система; классификация избирательных систем;
разновидности избирательных систем; мажоритарные системы; пропорциональные системы;
полупропорциональные системы; смешанные системы

procedure, terms of pre–election campaign and so
forth) . [1, p. 88–100; 12, p. 2–3]. In fact, in this
case the category "electoral system" is identified
with all suffrage and process. In general, it is
possible to note that certain domestic and foreign
authors refused traditional classification of electoral systems and allocate other numerous versions [5, p. 11–16; 17, p. 162–173]. Moreover,
we will also not find the specified terms in the
Russian federal electoral laws. Instead the legislator uses the categories "elections on one–
mandatory districts", "elections on multimandatory districts", "elections by party lists". Let's make
a hypothesis that division of systems on majority,
proportional and mixed really became invalid.
Let's carry out the analysis of electoral systems
according to the classification established in the
federal legislation and we will try to reveal the
main and minor criteria differentiating these or
those versions.

Introduction
In modern domestic and foreign science of
the suffrage there is no uniform classification of
electoral systems. Most of domestic scientists
allocate three versions: majority, proportional
and mixed [8, p. 219]. Therefore, in domestic
science authors at the heart of division use the
mathematical principle of definition of the winner (winners) on elections as the main thing [3, p.
13]. Abroad there was other idea of criteria of
differentiation of electoral systems. So, American
scientists R. Taagepera, M. Shugart, K. Bawn
allocate three factors: maintenance of a voice,
order of summation of voices and order of definition of winners [9, p. 114–136; 11, p. 967]. Domestic scientists A.E. Lyubarev, A.V. Ivanchenko, A.V. Kynev add the fourth criterion: how the
voter votes (for the candidate or per lot, i.e. for
the party list votes) [5, page 11–16]. S. A. Belov,
B. Grofman and A. Lijphart allocate also other
components of an electoral system (a nomination
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has the right to specify two candidates since at the
bulletin there are two columns for the first and second voice respectively. If none of candidates did
not gather a necessary poll, all candidates, except
the first two are eliminated. In this case the first and
second votes given for these candidates are summarized [4, p. 80].
3. A preferential vote with possibility of a categorial vote. In Australia on regional elections in
some states the voter may not define preferences,
and it is simple to vote for the certain candidate.
4. Approving vote. It historically first type of
an electoral system. The voter possesses several
voices (usually their number equally to number of
the standing candidates). The voter can vote for all
candidates, for several candidates or for anybody.
Now it is applied when electing party leaders and
so forth.
B. The considered systems differ depending on
how the majority of votes necessary for election is
defined:
1. From number of the registered voters (elections of deputies Supreme Councils of RSFSR for
the law of 1988 were such);
2. From number of the voters who took part in
vote (in the Russian Federation);
3. From number of the voted voters, whose ballots were recognized valid (presidential elections in
Armenia) [6, p. 177].
C. Depending on what poll the candidate needs
to receive for election, allocate the following kinds
of system:
1. System of the relative majority. According
to this technique, the winner for election it is necessary to receive at least one voice more, than any of
his competitors (the principle of "first past the
post", i.e. "the winner – the first, come to the finish" therefore such systems abroad briefly call
FPTP is used). The FPTP system is applied at parliamentary elections in Great Britain, the USA.
When some candidates gain absolutely equal number of votes, draw can be carried out (to Germany);
the mandate can be transferred to the candidate as a
seniority (in France); the mandate can be transferred to the candidate registered earlier (it is applied in the majority of the CIS countries).
2. System of absolute majority. On the elections
held on this system, the candidate who will receive
absolute majority of votes admits to the elite

Election Systems on One–Mandatory Districts
On the elections held on this system candidates
participate in individual quality. The candidate who
received a majority of votes appears the winner.
These techniques many authors are called as majority systems in one–mandatory districts.
A. Systems differ depending on the maintenance of a voice:
1. Categorial vote (in the majority of the countries).
2. Preferential vote. In this case the voter specifies the preferences in favor of several candidates,
ranging in a certain order. There is a mass of kinds
of such vote:
a) As a rule, number of preferences equally to
number of candidates. However it can be limited to
a certain number. So, on elections to the House of
Representatives of Australia the voter specifies
three most preferred candidates.
b) Other difference of preferential systems
consists in an order of the solution of a question of
election of the candidate if nobody gathered necessary absolute majority of voices. The first option –
summation of the preferences given for each candidate. So, according to Bucklin's method, in this case
the second preferences, then the third etc. join the
first preferences. Bucklin's method only once was
used on primary elections in Oklahoma in 1925 and
p was recognized unconstitutional [20, p. 204].
The second option – an exception of the candidate (candidates) with the smallest poll, and transfer of these voices to other candidates according to
preferences (IRV or AV system). Such exceptions
of candidates will proceed before election of some
candidate (it is applied in Australia).
The third option – an exception of the candidate (candidates) with the smallest poll and cancellation of all preferences given for it (them). Nanson's method demanding a vote recount after the
candidate's exception on this rule [15, p. 369–385].
Owing to this fact the second preference can become the first, and the third – the second. Such exceptions will be made before election of some candidate (it was used in the State of Michigan at the
beginning of the twentieth century).
The fourth option – a combination of the above
methods. So, on elections of the mayor of London
the system of an additional vote is used. The voter
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(i.e. 50% plus one voice). Usually, it is used when
electing presidents as categorial vote in many countries of the world. As a rule, systems of a preferential vote is also systems of absolute majority.
3. System of the qualified majority. On the
elections held on this system, the candidate for
election needs to receive a poll, which not less
certain quota. Actually, it is modification of systems of relative or absolute majority. So, at an
election of the president of Argentina the candidate has to receive not less than 45% of votes or
not less than 40% provided that he was ahead of
the second candidate not less, than by 10% (the
qualified relative majority). In some cases the quota can be much more a half (the qualified absolute
majority). So, the president of Sierra Leone is chosen in the first round by the majority in 55% of
voices [17, p. 162–173].
D. Depending on, whether repeated vote is required, all majority systems are subdivided on
one–round and two–round systems.
1. One–round systems are, as a rule, FPTP
systems. However it is not excluded, as systems of
absolute majority will be one–round. So, on elections of People's Deputies of RSFSR for election
the candidate needed to receive more than a half of
votes from number of the registered voters, otherwise repeated elections were appointed. Preferential systems also are one–round.
2. Two–round systems are, as a rule, systems
of the absolute or qualified majority which are
applied in many countries when electing presidents as categorial vote. The second round can
sometimes be held and on the elections held on
system of the relative majority when some candidates gather an equal poll (in Karelia on local
elections).
In pure form three – and more round systems
are not used on national elections. When electing
party leaders in some countries of the world (for
example, in Great Britain) multi–round systems
with an elimination when the candidate with the
smallest poll leaves after the first round are applied and the second ballot on the remained candidates is carried out. Such second ballot will be
carried out again and again until the candidate is
chosen by the absolute or qualified majority.
As a rule, in the second round there are two
candidates who received a majority of votes in the

first round. However in some countries in the second round there can be also a bigger number of
candidates. So, the candidates who collected not
less than 12,5% of votes in the first round take
part in France at parliamentary elections in the
second round (i.e. as much as possible 8 candidates can take part). In Russia the situation when
only one candidate if all other candidates refused
to stand takes part in the second round of presidential elections is admissible.
In the certain countries in the second round
the winner is defined by the relative majority, as,
for example, in France at parliamentary elections.
When carrying out the second round of presidential elections in the Russian Federation on the only
candidate the winner has to collect 50% of votes,
i.e. the qualified majority. However in many countries of the world when carrying out the second
round the principle of absolute majority is used.
E. The specified systems are used for vote in
the uniform district (for example, when electing
presidents) or in several (as a rule, at parliamentary elections).
F. As a rule, the considered systems – systems
with one voice, but happen and to a plural (multiple) vote. Systems with an approving vote and
some preferential systems are such. A striking example is Borda's method (position vote). According to this technique, the first preference corresponds to the poll equal to number of the standing
candidates. The second – is less than first on one
voice, the third – on two voices etc. In pure form
this technique was not applied. However in the
past its modifications were used (Nanson's method, for example). Now the parliament of Nauru is
elected on other its version (Dowdall's method).
On these elections the first preference means 1
voice, the second – a half of a voice, the third – a
third of a voice. All voices are counted, and the
winner is defined relative by a majority vote [16,
p. 355–372].
G. Additional provisions to which there has to
correspond the elected candidate are in some cases
entered. So, in France at presidential elections the
candidate has to gather absolute majority of voices, but not less than 25% of total number of the
registered voters. In this case we observe use of
two majority criteria: absolute and qualified.
Also we have to carry to similar systems
261

D. M. Khudoley

and in what the turnout of voters is considered. So,
at presidential elections in Belarus the turnout of
voters has to exceed 50% of total number of the
registered voters, otherwise repeated elections are
held. It is worth carrying to such versions also those
systems considering a separation between candidates (Argentina), vote against all candidates (on
local elections in the Republic of Karelia) providing
quoting of places for representatives of ethnic minorities and so forth.
Election Systems According to Party Lists
On the elections held on these electoral systems lists of candidates (as a rule, they are nominated by parties), between which mandates are distributed participate. Usually such systems authors
are called proportional.
A. At the first stage, systems differ according
to the maintenance of a voice:
1. Categorial vote for the list of candidates of
party (block) – is applied in the majority of the
countries.
2. Categorial vote for the list of candidates of
party and for all consolidated list at the same time.
There is a speech about blocking of lists (it is applied in Italy) when parties as a part of one coalition put forward separate lists, but their voices are
summarized among themselves. Blocking is possible and in the party consolidated list. So, in Argentina on regional elections the system of a double
simultaneous voice is applied ("ley de lemas"). The
voter votes for the regional list, but voices of all
regional lists of one party are summarized among
themselves [9, p. 114–136].
4. Categorial vote for the list of candidates of party (block) and additional preferable categorial vote for
the candidate. In this case the voter, voting for the
party, can specify the preferences in favor of one candidate (it is used in Sweden) [14, p. 481–496].
5. Categorial vote for the list of candidates of
party (block) and additional preferable vote in various patterns for candidates of this party. In this case
candidate can be applied approving (for example, in
Slovakia), preferential (earlier in Kalmykia on regional elections position vote in lists was taken) or
cumulative vote (i.e. the voter can give to the candidate at once some voices, it is used in Ecuador)
[17, p. 162–173].
6. Categorial vote for the candidate and for the
list of candidates of its party (block) at the same
time. So, in Estonia the voter enters a name of the

candidate in the bulletin, thus voices of party candidates are summarized within the district, and then
places are distributed between lists on D'Hondt's
method [10, p. 104].
7. Vote for candidates in various patterns and
for lists of candidates of their parties (blocks) at the
same time. In this case the voter, possessing several
voices, approvingly, preferential or cumulatively
votes for several candidates, at the same time transferring voices to their parties (blocks). Also it takes
place at a panachage (for example, in Switzerland).
B. Depending on a technique of definition of a
selective quota of system are subdivided on in what:
1. Hare's quota is taken up, it is determined by
a formula q=x/y, i.e. division of total number of
votes into number of places (Russian Federation),
and its various modifications (Philippines);
2. Hagenbach–Bichoff's quota (q=x / (y+1),
Slovakia) is taken up;
3. Droop's quota is taken up (q = (x / (y+1)) +1,
the Republic of South Africa);
4. Imperiali's quota ((q=x / (y+2)), Ecuador) is
taken up;
5. The method of dividers is used (greatest average). Voices of parties share on a number of the
increasing dividers; then all private are ranged in
decreasing order; that private, whose serial number
is equal to number of mandates, and is a quota. Depending on dividers allocate the following modifications – D'Hondt's method (dividers 1–2–3 etc., it
is applied in Argentina), Imperiali's method (dividers 2–3–4 etc., will be applied in many territorial
subjects of the Russian Federation on regional elections), the Danish method (dividers 1–4–7 etc., earlier it was applied in Denmark), Sainte–Laguȅ's
method (dividers 1–3–5 etc., is at the moment applied in Denmark) modified by Sainte–Laguȅ (dividers 1,4–3–5 etc., will be applied in Norway) [13,
p. 171–179].
C. Systems can be subdivided depending on,
whether the uniform quota for distribution of mandates is taken up. As a rule, if elections are held in
several districts, in each district the quota (Algeria)
is defined that quite often results in disproportionality of results of elections. A number of techniques of
a uniform quota is developed for elimination of this
shortcoming (for example, the biproportional system
is applied in the certain cantons of Switzerland).
D. Depending on features of replacement of the unallotted remains it is possible
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to allocate in what the method of the greatest fractional remains is applied (it is used in the majority
of the countries), greatest average and so forth.
E. As a rule, elections are held in one round.
However in Italy carrying out the second round between two most successful parties is allowed. Elections can be held in the uniform district (elections
in the Russian Federation), in several districts (elections to the Senate of Italy).
F. Systems differ depending on the established
"protecting barrier". Barriers can be established
both at the nation–wide level (Germany), and on
regional (elections to the Senate of Italy). Moreover, two barriers at the same time can be established (nationwide and regional) and the party has
to overcome at least one of them (Sweden) or both
at the same time (Kazakhstan). The barrier usually
is established in the form of percent of votes. In
rare instances it can be defined by a poll, equal to
one mandate (i.e. one quota, as in Brazil). The barrier can be "floating", i.e. it can decrease or not be
applied in certain cases. So, in Germany the party
which received not less than 3 places on one–
mandatory districts is anyway allowed to distribution of mandates according to party lists even if she
collected less than 5% of votes. Barriers can differ
depending on participants of elections. Establishment of barriers to parties (5% at parliamentary
elections in the Russian Federation), barriers to parties and the coalitions (5 and 7% respectively at
parliamentary elections in Armenia), barriers to
parties, the coalitions and parties in the coalition
(8%, 20% and 3% respectively on elections to the
Senate of Italy), barriers to parties, the coalitions
and independent candidates (6%, 9% and 3% respectively at parliamentary elections in Moldova)
[17, p. 88; 19, p. 36–37].
G. Depending on distribution of places of candidates in the list it is allocated:
1. The closed (tough) lists – places are distributed in the order specified in the list. They are applied in the majority of the countries;
2. Open (flexible) lists – the voter himself defines an order of candidates in the list by means of
vote. Earlier in Chile the binomial system was applied. In the two–mandatory district the voter voted
for the candidate entering the party list. Voices of

party candidates were summarized and used for
distribution of mandates. Two won parties were
received under one mandate (places were transferred to candidates with the greatest poll). If the
party collected twice more votes, than any of her
competitors (as a rule, 2/3 voices in case of participation of only 2 parties), it got all two mandates
[18, p. 189–225].
3. Semifixed lists – the voter has the right to
specify preferences in the list, but they are considered together with serial number of the candidate
(earlier it was applied in the Yamalo–Nenets Autonomous Area on regional elections).
H. Electoral systems can differ depending on,
whether the list is subdivided into parts. It is possible to allocate systems with uniform lists (the majority of the countries of the world), with regional
parts (it is applied on many regional elections in
Russia, for example, in the Arkhangelsk region),
with national and regional parts (it is used at federal
parliamentary elections in Russia).
I. As a rule, lists of candidates include some
candidates. In the certain countries so–called local
lists or quasilists – the lists consisting of the unique
candidate (it is used on regional elections in Italy)
are formed [9, p. 114–136].
K. In the certain countries are provided bonuses. It can be bonuses for minority (earlier it was
applied in Russia to the parties which did not break
a 7 percent barrier which acquired the right for one
or two mandates), and bonuses for the majority (the
additional mandates received by winner party). For
example, in Greece the winner party at parliamentary elections receives in addition 50 places. It is
necessary to carry so–called systems of party block
vote (PBV) or system with a jackpot to this version.
For example, in Italy on regional elections the party
list receives all places in the district if it gathered
absolute majority of voices [17, p. 162–173].
L. As a rule, the considered systems are used
when electing deputies. There is one exception –
system of a simultaneous double voice. It is applied
in Latin America at the regional level when electing
governors, but earlier was used and on national
elections. So, quite recently the candidate from the
party, gathered a majority of votes became the president of Uruguay (each party proposed several candidates; the voter directly voted for one candidate;
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voices of party candidates were summarized among
themselves; the winner party got a post of the president which was transferred it the candidate with
the greatest poll). Usually this system was applied
at the same time to election of deputies and heads
of states [9, p. 114–136].
M. Sometimes the law independent candidates
are allowed to participate in elections. They can
form the collective independent list (Algeria) or
individually participate, i.e. put forward the quasilist from one candidate (Estonia). It is sometimes
allowed both that, and another (Lithuania) [10, p.
104].
N. In case of elections according to open lists
rules of majority systems at distribution of places in
the list can be applied. As a rule, the principle of
the relative majority is applied, but also the principle of the qualified majority can practice. So, in
Estonia the candidate from the party has to receive
the one tenth part of a quota. Systems can also differ by criterion of additional conditions for election
(the accounting of protest voters, for example) as it
took place in the Russian Federation.

France) or qualified (systems with the uniform
transferred voice are applied in Ireland). As a rule,
on system of absolute majority elections are held in
two rounds. It is obvious that the majority of the
considered systems are one–round systems.
B. Systems can differ depending on the
maintenance of a voice:
1. Categorial vote (for example, system of a
uniform inexpressible voice). The voter votes for
one candidate in the multimandatory district, it is
applied at parliamentary elections in Japan [6].
2. Approving vote. So, according to system of an
unlimited vote, the voter is allocated with a poll,
which not less number of mandates (it is applied in
many countries, including in Russia at the local level).
On the contrary, in systems of a limited vote the poll
is always less, than number of mandates (it is used in
Spain on elections to the Senate). In fact, it is majority
systems with panachage [17, p. 162–173].
3. A cumulative vote (the voter is allocated
with several voices, it can give them to one candidate or distribute between several). The modified
method still is applied on elections to assembly of
Norfolk Island (to choose can transfer to one candidate no more than 2 voices) [7, p. 90].
4. Preferential vote (the system with the uniform transferred voice, is used in Ireland). In fact, it
is AV system in the multimandatory district. In the
district the quota is defined (as a rule, Droop’s quota), candidates with surplus of the first preferences
give votes to other candidates according to the second preferences. If all mandates in the district are
not replaced and did not remain candidates with
surplus of voices, the least successful candidate is
excluded, and his voices are transferred to other
participants of elections (as well as in AV system).
The specified system has a number of modifications
depending on type of a quota, an order of distribution of surplus and so forth (Hare, Gregory, Mick,
Warren, Wright's methods etc.). So, Gregory's
method is based on transfer of voices not by casual
selection (Hare's method, is used in Ireland), and by
means of definition of a formula of the transferred
value (s/t*p where s – number of surplus, – total
number of the second voices, p – number of the
second votes given for the specific candidate, this
algorithm is applied in Northern Ireland). This
technique in Australia was repeatedly modified for
definition of the transferred voices which were
formed already during the previous transfer of voices. Mick's algorithm is so difficult that occupies in
language Pascal some pages therefore the electoral

Election Systems
on Multimandatory Districts
Most of domestic scientists these systems call
majority in multimandatory districts. Abroad they
are carried to separate group of semi–proportional
or disproportionate systems. On these elections
candidates participate in individual quality, between them mandates are distributed, however de
facto party lists exist. Moreover, in many countries
the voter is granted the right to vote directly for the
party list (the block of candidates). In spite of the
fact that the specified techniques are based on the
principle of the majority for definition of winners,
these systems are capable to provide approximate
proportional representation of parties in a varying
degree. So, the highest accounting of voters is provided at elections on system of the uniform transferred voice which abroad even call proportional [7,
p. 113–137]. The smallest accounting of voters is
provided by system of block vote (or an unlimited
vote). In general, the voting procedure on such
elections reminds vote on proportional system with
open lists.
A. Being based on the majority principle, they
can differ how the majority is defined. Certainly,
has value and an appearance of the majority. As a
rule, it relative, but can be absolute (systems with
an unlimited vote are applied on local elections in
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law of New Zealand contains only sending to scientific work [2, p. 168–174]. Methods of Warren and
Wright are modifications of this algorithm therefore
they in the real work will also not be considered.
5. Vote for candidates in various patterns with
possibility of vote for the list in general. So, on elections to the Senate of Australia the voter has the right to
expose preferences between candidates or to vote for
some list in general (in this case its preferences will
coincide with order of candidates in this party list).
C. Elections can be held in several districts (Ireland) or in one (Monaco). In some cases additional
conditions for election of the candidate (the accounting of a turnout of voters and so forth) [17, p. 162–
173].

options – elections on multimandatory districts and
according to party lists (Monaco), elections on one –
and to multimandatory districts (Cayman Islands)
and so forth are possible. The situation when all
components of system belong to one general version
is possible. So, in Denmark the connected election
system according to party lists is applied. The voter,
possessing one voice, elects at the same time 135
deputies on D'Hondt's method in several regional
districts, 40 more equalizing deputies are elected on
the uniform district on Saint–Laguȅ's method. In this
case both components – election systems according
to party lists [17, p. 162–173].
D. The majority of the specified systems – systems with several voices. Usually their two – voices
for the candidate and per lot. Earlier in Italy and
Mexico the related systems with a single voice were
applied.

The Combined Election Systems
When carrying out such elections some techniques at the same time are used. Therefore, in advance established part of deputies is chosen by one
rules, the rest – on another. In Russia these systems
usually call mixed electoral systems.
A. Depending on coherence of components systems are allocated coexisting (in the USA at congressional elections in the majority of states the system of the relative majority, but in the State of Georgia – absolute majority in two rounds is used), parallel (elections on different systems are held in the uniform territory, votes are not connected among themselves, as at State Duma elections of the Russian
Federation) and the related systems (it is applied in
Germany, New Zealand, Hungary and so forth) [12,
p. 162–170]. In the latter case the compensation
(equalizing) deputies who are elected on proportional system according to (equalizing) voices which are
especially defined compensatory always take place,
than the proportional representation of parties [17, p.
162–173].
B. They can differ depending on quantity of its
components. As a rule, they have two components.
But can have three and more elements. So, on elections to assembly of Hong Kong 4 methods at the
same time (proportional system, FPTP, block vote,
AV) [17, p. 162–173].
C. The considered systems can differ depending
on what components are used. As a rule, it is election
systems on one–mandatory districts and according to
party lists (the majority of the countries). Also other

Results
As it became clear, traditional division into the
majority, proportional and mixed systems lost the
value. Development of scientific thought and searches of the most fair technique led to that many systems are such at the same time. In the modern world
there was a mass of hybrid systems (proportional
systems with open lists and so–called semi–
proportional systems). The striking example is the
Chilean binomial system. It can be called and majority (the principle of the qualified majority is used),
and proportional (in fact, it is based on D'Hondt's
method in the two–mandatory district though the
quota directly is not determined by the inexpediency
reason). Systems of party block vote can be also carried to this or that version at the same time since the
selective quota too is not defined owing to inexpediency (all places the winner party will receive). The
system of a double simultaneous voice which was
applied when electing presidents of the countries of
Latin America, is too an example of simultaneous
existence of the majority and proportional principles.
Moreover, purely proportional systems are seldom applied. In many countries they are in fact disproportional because of the various rules distorting
proportional representation of parties (protecting
barriers, artificial quotas, bonuses and so forth).
By the way, the majority system of the relative
majority (FPTP) in general is not majority, but
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385. DOI: 10.1080/10361149651102. (In Eng.).
16. Reilly B. Social Choice in the South Seas: Electoral Innovation and the Borda Count in the Pacific Islands Countries. Political Science Re-

minority (the winner often represents not the majority, but minority of voters). The name of the category "the mixed system" also does not correspond to
the contents. So, proportional system with open
lists and system of one transferred voice are hybrid,
and, owing to this fact, mixed since at distribution
of mandates both the proportional, and majority
principles at the same time are applied. Also mixture of various techniques is observed and when
electing the President of France. Strictly speaking,
the coexisting and parallel systems, unlike connected, are not mixed at all, these are various, but not
uniform systems.
Conclusions
Thus, we oppose expansion of the category
"electoral system" and its identification with all
suffrage and process. In our opinion, the electoral
system is a technique of distribution of mandates. It
is quite obvious that all electoral systems first of all
are subdivided depending on between whom mandates are distributed: between candidates in individual quality (election systems on one–mandatory
districts); between lists of candidates who are, as a
rule, proposed parties (election systems according
to party lists); at the same time between candidates
and, actually, lists of candidates (an election system
on multimandatory districts); at the same time between the specified subjects by various rules (the
combined systems). This criterion influences other
signs (mathematical criterion, the maintenance of a
voice, number of rounds, type of constituencies and
so forth). Additional criteria allow us to subdivide
these or those systems into subspecies that speaks
about their minor character.
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Introduction: problems of improving legal regulation of public-private partnership in the
market of social services are researched in the article in terms of the development of social entrepreneurship. Purpose: to assess the efficiency of the application of the Russian legislation
regulations on public-private partnership aimed at ensuring competition in the market of social
services and also their compliance with universal tendencies of the economy and law socialization. Methods: empirical methods of comparison, description and interpretation; theoretical
methods of formal and dialectical logic; specific scientific methods: legal dogmatic method and
method of legal norm interpretation. Results: it is revealed that the public-private partnership
model legalized at the federal level in Russia does not entirely take into account foreign lawenforcement experience of solving social problems and does not help to reveal mighty potential
of this tool in the social sphere, first of all, in the market of social services. Privatization of the
market of state services by means of the mechanism of public-private partnership must be assisted by the implementation of principles of social justice, by ensuring the competition in the
market of social services and by fixing the priority of a social effect over economic.
Conclusions: taking into account the best foreign law-enforcement practices, the development
and enhancement of the legislation on public-private partnership should be directed to values of
social entrepreneurship, which is not profit-oriented, but provides the priority of a social effect
over economic. The real possibility to solve or smooth specific social problems shall become a
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criterion of social efficiency of the draft agreement on public-private partnership. At the same
time the assistance to people who are in a difficult life situation should be regarded as a priority
criterion of social efficiency of the draft agreement.
Keywords: market of social services; public-private partnership; social entrepreneurship

Information in Russian
ГОСУДАРСТВЕННО-ЧАСТНОЕ ПАРТНЕРСТВО НА РЫНКЕ СОЦИАЛЬНЫХ
УСЛУГ В СВЕТЕ РАЗВИТИЯ СОЦИАЛЬНОГО ПРЕДПРИНИМАТЕЛЬСТВА:
ПРОБЛЕМЫ ГАРМОНИЗАЦИИ ПРАВОВОГО РЕГУЛИРОВАНИЯ
Статья подготовлена по результатам исследований, выполненных за счет бюджетных средств
по Государственному заданию Финуниверситета на 2016 г.

А. В. Барков
Доктор юридических наук, профессор,
профессор кафедры гражданско-правовых дисциплин
Московская академия экономики и права
117105, Россия, г. Москва, Варшавское шоссе, 23
профессор кафедры предпринимательского и корпоративного права
Финансовый университет при Правительстве Российской Федерации
125993, г. Москва, Ленинградский просп., 49
ORCID: 0000-0002-5236-1954
ResearcherID: H-1263-2016
e-mail: barkov_a_v@mail.ru

О. А. Серова
Доктор юридических наук, профессор,
зав. кафедрой гражданского права и процесса
Балтийский федеральный университет имени И. Канта
236016, Россия, г. Калининград, ул. А. Невского, 14
ORCID: 0000-0002-3550-8838
ResearcherID: I-7706-2016
e-mail: olgserova@kantiana.ru

Введение: в статье исследуются проблемы совершенствования правового регулирования государственно-частного партнерство на рынке социальных услуг в свете
развития социального предпринимательства. Цель: оценить эффективность применения норм российского законодательства о государственно-частном партнерстве в целях обеспечения конкуренции на рынке социальных услуг и их соответствие общемировым тенденциям социализации экономики и права. Методы: эмпирические методы
сравнения, описания, интерпретации; теоретические методы формальной и диалектической логики; частнонаучные методы: юридико-догматический и метод толкования правовых норм. Результаты: выявлено, что легализованная на федеральном уровне
в России модель государственно-частного партнерства не в полной мере учитывает
зарубежный правоприменительный опыт решения социальных проблем и не способствует раскрытию мощнейшего потенциала данного инструмента в социальной сфере, и в первую очередь на рынке социальных услуг. Разгосударствлению рынка государственных услуг с помощью механизма государственно-частного партнерства должны
способствовать реализация принципов социальной справедливости, обеспечение конкуренции на рынке социальных услуг, закрепление приоритета социального эффекта над
экономическим. Выводы: вектором развития и совершенствования законодательства
о государственно-частном партнерстве с учетом передового зарубежного правоприменительного опыта видятся ценностные ориентиры социального предпринимательства, нацеленного не на получение прибыли, а на обеспечение приоритета социального
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эффекта над экономическим. Критерием социальной эффективности проекта соглашения о государственно-частном партнерстве должны стать реальная возможность
его решения или сглаживания конкретных социальных проблем общества. При этом в
качестве приоритетного критерия социальной эффективности проекта соглашения о
государственно-частном партнерстве следует рассматривать его нацеленность на
помощь лицам, находящимся в трудной жизненной ситуации.
Ключевые слова: рынок социальных услуг; государственно-частное партнерство;
социальное предпринимательство

that regulates these institutions should be viewed in
their unity and cooperation, this providing for thematic justification of the research.

Introduction
The adoption of the Law about the Public–
Private Partnership1 in 2015 (hereinafter referred to
as the PPP Law) is deemed to be one of the most
important elements of forming the legislation system aimed at the development of the basic infrastructure for the social and economic reforms in the
country. This law is meant to provide for an effective usage of the private funds, as well as for an
opportunity to gain the private property rights for
the created objects of the public infrastructure, and
for active forming–up of the investment policy in
the regions by the authorized bodies; all these
should have a positive impact on solving the complicated issues of reconstructing or erecting the new
social objects. With that, we believe that the normative legal model legitimized in Russia, does not fully consider the foreign law enforcement experience
of solving the social issues, and does not contribute
to unlocking the powerful potential of the public–
private partnership in the social sphere, primarily at
the social services market.
At present, the countries with the developed
public order, acknowledge the public–private partnership as a part of a wider social phenomenon –
the social entrepreneurship, which is more often
viewed as the alternative to the modern social policy which practically provides for solving different
social problems in the conditions of the global crisis. It is a pity, Russia does not legislatively have
the concept of the social entrepreneurship [2, p.67–
69], of the forms and the means of supporting it,
and this negatively influences the development of
the public–private partnership in the social sphere.
With this, the improvement of the mechanism of
the legal regulation of the public–private partnership at the market of the social services, should be
directed to values of the social entrepreneurship,
and the problems of harmonizing the legislation

Main Contents
Like in the rest of the world, the Russian institution of the public–private partnership is associated with the realization of the large–scale projects.
As reported by the Unified Information System of
the public–private partnership, today at the territory
of Russia such projects are being executed as the
construction of buildings for locating the medical
and preventive organizations (9 polyclinics) in Novosibirsky region (investment amount of 8 800 000
thousand roubles), the automobile road “Western
High–Speed Diameter” (investment amount 212
720 000 thousand roubles), performing the reconstruction works at the solid waste landfill and the
industrial waste landfill for increasing their lifetime
in Krasnodar Territory (investment amount 23 300
thousand roubles) and others. The mentioned
agreements are being implemented in communal
and transport spheres. As for the social task projects, the following should be mentioned – project
“Land Improvement, Reconstruction and Maintaining of the Lenin Public Garden in the Republic of
Bashkortostan” (investment amount 15 000
thouysand roubles), the concessionary agreement
on construction of the pathological–anatomical
house (the mortuary) with a basement level in the
city of Boksitogorsk (investment amount 5 000
thousand roubles), the Regional Swimming Centre
at Khabarovsk Territory (investment amount 550
000 thousand roubles), the modernization of the
nephrological service at Kostroma Territory with
opening of the new modern centres of hephrology
and hemodialysis working for the compulsory
health insurance program and on the principles of
the public–private partnership (investment amount
452 180 thousand roubles) and others. Even the
short description of separate projects allows to
come to the conclusion that their principal purpose
is the creation or the reconstruction of specialized
buildings, engineering structures and suchlike.
In accordance with the regulations of the PPP
Law, a significant part of the possible objects

1

About the Public–Private Partnership, Municipal–
Private Partnership in the Russian Federation and Introducing Changes into Separate Legislative Acts of the
Russian Federation: Federal Law dd June 13, 2015,
№224–FZ (revised on December 29, 2015, №29, Part 1,
Article 4350).
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of agreement is associated with the public infrastructure elements (transport, auto–roads, ports and
hydraulic structures, sea and river vessels and etc.).
There are 16 positions contained in the legitimized
list of objects (Article 17 of the PPP Law). And only the eleventh line covers objects that could refer
to the market of the social services – public health
objects including those meant for the sanatorium–
resort care, education, culture, sports, objects used
for organizing the citizens’ rest and tourism, and
other objects of social service. Is it by chance that
the priority is set by the law like this, or does the
way the list is developed reflect the deliberate and
justified position of the legislator?
Investing the objects of the public infrastructure has a prolonged importance for the further social and economic development of this or that territory. It is considered that the institution of the public–private partnership is an “effective form of raising investments allowing the state and the business
to jointly complete the nation–wide tasks in the
sphere of producing the public good such as education, medicine, infrastructure, housing and communal services; to use modern technologies in managing the social institutions and for increasing the
quality of the rendered social services” [1, p. 147–
152]. In general one can agree with this statement.
But there are some aspects raising doubts which
should be taken note of.
The special feature of the model which is today
fixed in the PPP Law, is its being focused on solving
the regional and municipal tasks. The legislator gives
the regions the opportunity to to define the higher–
priority spheres for making agreements on the PPP
and formulating the conditions of it, with a certain
independence. And the fact that the majority of the
projects are not focused on the nation–scale problems, is an important condition for the development
of both the whole country and the separate territories
inside of it. The previous experience of the legal regulation of the relations in the public–private partnership sphere, when there was no Federal law and the
Russian Federation territories actively participated in
the creating of their own normative acts about the
pubic–private partnership, demonstrated the importance of delegating the authority to the regions. In
the new PPP law, this aspect is revealed right away
in Article 1, where the law purpose is set – to create
new legal conditions for attracting investments into
the Russian Federation economy and into improving

the quality of the goods, works and services which
are to be organized for the consumers by the bodies
of the state power, the bodies of the local self–
government.
It is noteworthy that the activity of the regions
in creating the normative basis and the realization
of the public–private projects differed within the
last years. The specialists point out the importance
of the way of defining the targets by the authorities
of the specific country’s region, with the subsequent reaching of the targets through the mechanisms of the public–private partnership. In some
cases, such targets are stated declaratively, in the
other cases, on the contrary, they include the list of
the top–priority spheres for the public–private partnership project realization, and the lists of recommended objects; the practice is being introduced of
the budget planning for evaluating the expenses for
such projects with due consideration of the maximum admissible level and etc1.
The differences in the used approaches can be
discovered even at present time, after the regional
legislation has changed following the acceptance of
the Federal PPP Law. For example, in the Perm region, the changes were introduced into law “About
the Fundamentals of the Public–Private Partnership
in the Perm Region”2 that had been adopted earlier.
In the Arkhangelsk region, on March 25, 2016, Law
№394–24–OZ was introduced “About Introducing
Changes into Regional Law “About State Policy of
the Arkhangelsk Region in the the Investment Activities Sphere” and Repealing of Regional Law
“About the Participation of the Akhangelsk Region
in the Public–Private Partnership Projects” and
Artcile 6 of regional Law “About Introducing
Changes into Separate Regional Laws for Putting
them in Compliance with Federal law “About the
Fundamentals of the Social Servicing the Citizens
of the Russian Federation” ”3. So, the legal mechanisms of the PPP are “built in” into the already existing at the RF region territory relations covering the prioritizing of the investment activities; there is a tendency for formulating
1

Methodological Recommendations on Developing the
Institutional Environment in the Sphere of the Public–
Private Partnership in the RF Territories “Regional PPP
Standard”. M.: Centre for the Public–Private Partnership
Development, 2014. P. 13.
2
About the Fundamentals of the Public–Private Partnership Development in the Perm Region: Perm Region
Law dd April 1, 2015, №457–PK [Web Source]. Access
from Reference Information System “Garant”.
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the principal regulations of the regional policy in
this sphere. As a rule, the detalization of the

providing the availability of the goods and services, and increasing their quality. Besides the

conditions for performing the investment activities at the legislative level of the specific RF ter-

projects of the public–private partnership and
concession agreements, the forms of the public–

ritory has practical consequences in the form of
the involved investment volume growth, and im-

private cooperation include agreements on the
social and economical cooperation, investment

provement of the region’s attractiveness for the
investments.

memorandums, life cycle contracts, contracts for
the state property rent, contracts for finance lease

In connection with that, the experience of Samara Region is very notable. In the February of

and other forms of the contract social economic
cooperation regulation.

2016, Samara’s Region Law “About Samara Region Participation in the Public–Private Partner-

Many questions controlled by the RF territories and municipal entities, are associated with

ships” and some of the regulations of the Samara’s
Region legislative acts were declared as no longer

solving the issues of the social support of the
population, delivery of healthcare, services for

valid1. However, within only one month since that

citizens in a difficult life situation, providing for

time, the Regulation of the Government of Samara
Region was adopted, which regulates the order of

competition at the social services market. The
traditional model of regulating such relations

the investment projects realization, the basic requirements for the use of different legal mecha-

which originates from the Soviet administrative–
command economic system, can not be effective-

nisms of the investment activities (since the PPP
Law has “narrowed” the understanding of the pub-

ly used in the modern market conditions. One of
the critical problems is the lack of financing, as

lic–private partnership term that was used also for
defining the other forms of involving private in-

well as the necessity to increase the activity of
social services receivers and “moving away”

vestments). The Regulation of the Samara Region
Government settles the requirements for arranging

from the paternal system of the social support.
The given reasons help to understand the necessi-

the monitoring of all the investment projects’ realization at the territory of the region2. Samara’s legis-

ty to to provide for the “cooperation of three sectors of economy: the state holding a course for

lators used the term of “the public and private cooperation”, which is wider than “partnership” in its

building the social model, the socially responsible business and socially–oriented non–

sense, and allows to systematically organize the
investment policy in the region and to solve the

commercial organizations” [6, p.63–69]. These
circumstances result in selecting the directions

specific tasks of management on the basis of the
already existing projects. In accordance with Item

for searching the innovative approaches to solve
the social problems, that rest on the best foreign

1.4 of the mentioned Regulation, the public–private
partnership is understood as a mutually beneficial

experience and are applicable on both the regional and the federal levels. In the world’s practice,

cooperation between the executive power bodies of
Samara region, and (or) the state (municipal)

this tendency is at present connected with the development of relations in the sphere of the social entre-

agencies of Samara region, and (or) state (municipal) companies of Samara region with individual

preneurship as the most efficient anti–crisis tool.
The social entrepreneurship as a legal and eco-

proprietors, Russian or foreign legal persons in
forms defined by the Regulation, for the purpose

nomic phenomenon, has been known for rather a
long period of time [18]. The corresponding legisla-

of effective execution of the tasks of the public–
legal entities, for involving private investments

tive norms and the scientific justification of this
phenomenon were originally introduced in the

into the Samara region economy, and also for

Western Europe and in America [17]. The social
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entrepreneurship has also been successfully spread
in the Asian countries1.
In opinion of one of the “social entrepreneurship” pioneers, Gregory Dees, the interest for the
idea is caused by the fact that it “combines in itself
the passion for the social business and the discipline, innovation and decisiveness typical for the
business” and it fits our times as it “moves deeply”
[20, p.14]. The disenchantment with the traditional
methods of struggling with the negative social
events has led the researcher to the conclusion that
“our time has germinated to solving the social issues through the “entrepreneural” methods” [20,
p.4].
The study of the entrepreneurship is performed
by the leading centres and progressive scientists of
many countries of the world [17; 19; 20; 21; 22; 23;
24; 25; 26; 27, 28; 29; 30], and this proves the popularity and the feasibility of the ideology which was
successfully implemented in many countries during
the last ten years. In 2006, the Department for the
Social Entrepreneurship and Finance was introduced into the Third Sector Office in the Cabinet
Office of the Great Britain. In 2010, the South Korea introduced the Social Entrepreneurship Support
Agency at the Labour Department, and in 2011 the
united States reported developing the “Forth Sector
of Economy” to serve as the basis for solving the
social problems through the social entrepreneurship
mechanism. In the conditions of the socialization of
the economy and the law [3, 104–110], there is an
interest for the law–making in the sphere of the
state support of the social entrepreneurship all over
the world. The most prominent initiatives are the
adopting of the laws on social economy and social
entrepreneurship in Spain (2011), Ecuador (2011),
Greece (2011), Mexico (2012), Slovenia (2012),
Portugal (2013). In 2011, within the framework of
strategic anti–crisis program “Europe–2020”, the
European Committee launched initiative “Social
Business” the purpose of which is to also support
the social entrepreneurship as an efficient tool of
struggling with the social problems2.

Today, the social entrepreneurship is experiencing a new phase of development. In many countries, it is a subject of great public expectations in
terms of the perspectives of developing the non–
commercial sector of economy, business and social
policy of the state. In the estimation of specialists,
at present the social entrepreneurship has already
moved “beyond the limits of the traditional interpreting it as the economic activities of the socially–
oriented organization aimed not so much at earning
a profit as at getting the social effect, and gains a
new phase of recognizing it as the inter–branch cooperation of the state, the business and the civil society in solving different social problems using innovative technologies which are legally covered by
a harmonious application of the private and the
public legal tools” [7, p.4].
In the world’s practice, the public–private
partnership – the PPP – is recognized as the most
effective form of cooperation between the state and
the private business. It is successfully used in Austria, Australia, Belgium, Great Britain, Germany,
Greece, Denmark, Italy, Israel, Ireland, Spain, Canada, Portugal, the USA, Finland, France, the South
Korea, Japan and other countries [4, p. 189]. In the
social sphere, it is mostly spread in Great Britain,
the USA, Spain, France, Japan [9, p. 23], i.e. in the
countries where the state guarantees high living
standards and the high level of social protection. At
the same time, the experience of the developing
countries is also notable, in particular the experience of Chile, where the public–private partnership
was efficiently used for reforming the pension system [11, p. 8–10]. A number of successful projects
is known when the public–private mechanism was
used in the education sphere in the South Africa
and Columbia [4, p. 157]. In all the given examples
of partnerships, in accordance with the social entrepreneurship ideology, the social effect prevailed
over the economic one.
The key difference of the social entrepreneurship from the usual idea of the entrepreneural activities is associated with such a feature as the orientation to a “focused solution of one or several tasks of
the social problems shared in the society” [14, p.
10]. This target contradicts the generally acknowledged rule of the systematic profit–taking as the
principal purpose of the business subjects’ activities. This contradiction has resulted in the unstable
ground for the realization of the social entrepreneurship ideas in Russia. This phenomenon
is associated both with the charity and

1

Social Enterprise Promotion act. Act № 8217, Jan. 3,
2007. URL: http://qps.ru/BSlGE (data of access: June 5,
2016).
2
Communication from the Сommission to the European
Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions
Entrepreneurship 2020. Action Plan. URL:
http://qps.ru/Q3p9x (date of access June 6, 2016).
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the concept of the socially responsible business [8,
p. 476]. But the idea of the independence of the
legal nature of this social–economic and legal phenomenon is extremely difficult in fixating in the
theory of the civil law and the entrepreneural law.
We earlier mentioned the idea that the social
entrepreneurs (the founders and the investors) are
not limited in their rights for getting the profit,
apart from the business with the social mission
where the investors are able to gradually return the
invested money but do not have the right to get the
profit resulting from the company’s activities [13,
p. 353]. This conclusion is made on the basis of the
Regulation on the Coordination Council for the Social Business and Entrepreneurship Development in
the Russian Federation Chamber of Commerce and
Industry1. In reality, the notion of the “social business” used by this Regulation in the meaning of a
lossless company performing entrepreneural activities with no charging and paying of the dividends
and created for solving the social tasks, – does not
comply with the legislation in force at the moment.
A socially–oriented commercial organization fits
this definition, but for describing the non–
commercial organizations, the Russian Federation
Civil Code uses term “activities producing a profit”
but not “entrepreneural activities of the of the non–
commercial organizations”. One can undoubtedly
share the position of the authors who strive for the
developing of the new organizational and juridical
form of the legal person – the social entrepreneur
[10, p. 107–108]. The current legislative situation
in Russia creates collisions in understanding who
can stand for the status and if the status exists in
reality. The attempts to assign exceptionally the
small and medium–sized business, and socially–
oriented non–commercial organizations to such organizations seem to be unreasonable and not complying with the legal nature of this phenomenon.
The adopted law on the public–private partnership
has increased the possibilities for the social entrepreneurs to participate in the investment activities.
However, there are no norms in terms of legislation
that would account for the special aspects of this
type of the entrepreneural activities. In accordance

with the law, a private partner in the PPP can be a
Russian legal person except the public and the municipal unitary enterprises and establishments, public
legal companies, economic partnerships and companies, economic partnerships controlled by the Russian Federation, a Territory of the Russian Federation or a municipal entity, and the non–commercial
organisations created by them in the form of funds.
With this, one needs to understand that the social
investing differs from other types of the investment
activities. In opinion of the Russian Federation
Chamber of Commerce and Industry, the purpose of
the social investment is exceptionally reaching one
or several social tasks through the business processes
of the company with no personal financial interest of
the investors2. The experts distinguish three groups
of the social investment purposes [5, p. 1–11]:
– getting the economic result (income);
– getting a social result (improving the life
quality);
– integrative variant combining the first two
groups of the purposes when the investment expectations covers both getting the income and achieving the social result.
However, the essential drawback of the accepted Law about the public–private partnership is that
it actually legitimises the first variant. The integrative way of defining the purpose can be expected,
can derive from the the very agreement on the PPP,
but it is a pity the norms which could clearly define
reaching particularly the “social” effect and evaluate it, are missing. The construction of a swimming–pool, of a hospital, of the plant producing
goods for people with disabilities and etc., is with
no doubt the creation of the social services infrastructure. However, if in the future the service receivers will have no preferences in using these objects, or the objects will be accessible only for a
fee, can the social effect be considered reached?
There is a probability that when the accessibility of
this or that social goods increases, the transport expenses, for example, are reduced. However, taking
into account the state’s participation in the PPP projects, and the opportunity for the private partner
to receive the right of private ownership

1

2

Attachment №1 to Order of the Russian Federation
Chamber of Commerce and Industry dd May 28, 2012
№44 [Web Source]. Access from reference Legal System “Konsultant Plus”.

Item 1.1.1 of the Regulation on the Coordination
Council for the Social Business and Entrepreneurship
Development in the Russian Federation Chamber of
Commerce and Industry.
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for the erected objects of the public infrastructure,
there should be a more detailed understanding of
the social obligations to be undertaken by a party
when concluding an investment agreement in the
social sphere.
The projects being supported now in Russia,
that with a different degree of compliance (due to
the legal uncertainty) can be called the projects of
the social entrepreneurship, are extremely various
in specific types of activities and in the opportunities of their further duplication. For example, a
franchise is proposed for opening of the city informative and entertainment internet portal of the
regional cite network Future City1. And there are
absolutely unique proposals, for example the project by architect Artur Sarnits on reconstructing the
Royal Castle in Kaliningrad. This project is the
winner of all–Russia competition of projects “Social Entrepreneur” [16]. It is also obvious that the
useful effect in these cases will be quite different.
In the literature, it was proposed to legitimize
the authorized body regulation function which
should include the control for the social component
of the project, the stimulation of the innovations,
efficiency improving [15, p. 37]. But can such decisions be expected today from the Russian Federation territories which do not have the necessary
knowledge in this sphere, first of all because of the
absence of the legal regulations and the presence of
numerous contradictions in the scientific literature
and among the experts? In our opinion, the answer
should be – no. This activity sphere is not the one
for which each region is to develop its own rules of
the game to the extent of the region capacity. For
the social sphere, it was also proposed to create “a
special agency, the tasks of which would consist of
the research works in the social sphere economy,
including estimating the needs and social economic
effect...” [15, p. 36]. Moreover, the experience of
developing the social entrepreneurship in the form
of creating the regional Centres for the Social
Sphere Innovations [12, p.176–177] was noted as
the best practices several years ago. However, this
practice was also never institutionalized.

In the Samara region Government’s Regulation mentioned earlier, the social economic effect
and the efficiency are listed as one of the public–
private cooperation principles (Item 1.3). There is
no such principle in Article 4 of the Federal law
about the public–private partnership, and this once
again proves the conclusion about the practicability
of the national approach in defining the specific
features of the investment activities with the cooperation of the state and the private partners. With
this, it is deemed that this principle should be legitimized not only at the regional but also at the Federal level what would result in the correction of the
majority of the PPP Law provisions. That is why,
the principles of the public–private partnership
should include not only the achievement of the social economic effect (like the regional normative
legal acts run) but the priority of the social effect
over the economic effect, what will be more compliant with the social entrepreneurship ideology and
the world’s practices.
Item 3.2 of the Order of Defining the Form of
the Realization of the Projects Using the Mechanisms of the Public–Private Partnership, Concession Agreements and other Forms of the Public–
Private Cooperation Planned at the Territory of the
Samara Region, and the Monitoring of their Realisation, settles a mandatory requirement to complete
the proposal of the initiator of the public–private
cooperation project with a justification of the social
importance of the task under question and the characteristic of the problem which is addressed by the
project. It should be mentioned that the PPP law
does not contain clear rules about mandatory proving by the private partner of the social importance
of the proposed project. The Federal normative
documents are mostly aimed at solving the issues of
the technical–legal and finance character3.
2

2

On Approval of the Order of Defining the Form of the
Realization of the Projects Using the Mechanisms of the
Public–Private Partnership, Concession Agreements and
other Forms of the Public–Private Cooperation Planned
at the Territory of the Samara Region, and the Monitoring of their Realisation: Regulation of the Samara Region Government dd April 24, 2016 №131. URL:
http://www.samregion.ru (date of access June 5, 2016).
3
On Approval of the Order of Holding the Preliminary
Negotiations Associated with the Development of the
Proposal of the Public–Private Partnership Project, Between the Public Partner and the Project Initiator: Decree
by the Ministry of Economic Development and Trade,

1

URL: http://www.nb–forum.ru/business/social–
franchise/future–city–1–1.html (date of access May 17,
2016).
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In connection with that we consider it reasonable to include the social economic effect (Item 2 of
Article 6 of the PPP Law) into the mandatory elements of the of the public–private (municipal–
private) partnership agreement. For the development of the proposals on the public–private (municipal–private) partnership, it is also necessary to
amend Item 3 of Article 8 of the PPP Law with the
requirement to mention not only the project efficiency data and its comparative advantages, but
also the data about the social and economic efficiency of the project. We think that this criterion
should also be legitimized as a top–priority one for
taking the decisions on the realization of the public–private (municipal–private) partnership (Article
10 of the PPP Law) projects. Besides, Chapter 3 of
the Law named “Agreement on the Public–Private
Partnership, Agreements on the Municipal–Private
Partnership” should be corrected in accordance
with the principle of the social effect priority over
the economic one.
Among the declared principles of the public–
private partnership, a special place in Article 4 of
the PPP Law is given to the principles of provision
of the competition and the freedom of contract. We
think that the freedom of contract can be limited
only by the necessity to provide for the priority of
the social effect over the economic one, and this
serves the interests of the whole Russian society. It
is a pity this strategy is not legislatively prescribed
in the adopted PPP Law, however this ideology is
represented in some other normative legal acts.
Realizing the concept of the public–private
partnership, Federal law dd December 28, 2013
№442–FZ “About the Fundamentals of the Social
Servicing of the Citizens in the Russian Federation”1 has widened the list of the social services
providers. Today, the social services are rendered to
the population by the state agencies and the non–
state providers – commercial and non–commercial
organizations and individual entrepreneurs. With a
concern for the social sphere destatization, the RF
President, in his regular address to the Federal Assembly in December of 2015, proposed to establish

a status of the socially useful service providers for
the non–commercial organisations which gained the
reputation as the faultless partners of the state, and
are to receive up to 10% of the financing of the regional and municipal programs, for participating in
rendering social services financed through the
budget means2. All these proposals, in compliance
with the social entrepreneurship ideology, are
aimed at supporting the competition at the social
services market, where the social effect always prevails over economic one.
The concept of the long–term social economic
development of the Russian Federation for the period till 20203, views the public–private partnership
as an element of the mechanism of cooperation between the the state, the the private business and the
society as the objects of the innovative development (Section 1.5). In this program document, the
necessity is specified to transfer from the export–
raw model to the innovation model of the economic
growth resting on the balance of the entrepreneural
freedom, national competition and social justice.
So, the concept not only does not exclude but directly suggests the principle of priority of the social
effect over the economic one in the public–private
partnership, resulting in the realization of the constitutional principle of the social justice. It is a pity,
these principles are not included into the adopted
PPP Law.
The biggest problem is the evaluation of the
social efficiency of the public–private partnership
project. The economic effect and the efficiency
can be measured in absolute and relative quantitative indicators. For example, to evaluate the
efficiency of the special economic zones, such
indicators include the quantity of the residents,
the number of the work places created, the volume of the investment and the revenues and etc 4.
At the same time, the social effect, outside the context of the economic efficiency,
2

Presidential Address to the Federal Assembly dd December 3, 2015// Rossiyskaya Gazeta. 2015, December
4.
3
Government Executive Order dd November 17, 2008.
№1662–R // Collection of Laws of the Russian Federation. 2008. № 47, Article 5489.
4
About Approval of the Rules of Evaluating the Efficiency of the Special Economic Zones Functioning:
Regulation of the RF Government dd June 10, 2013.
№491 // Collection of Laws of the Russian Federation.
2013. №25, Article 3155.

dd November 20, 2015. №864 [Web Source] Access
form the reference Legal System “KonsultantPlus” .
1
About the Fundamentals of the Social Servicing of the
Citizens in the Russian Federation: Federal Law dd December 28, 2013 №442–FZ // Collection of Laws of the
Russian Federation. 2013. №52, Part 1, Artcile 7007.
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is very difficult to define. The social effect has an
indirect character, it is connected with the creation
of the high–technology medical centres, introduction of the new companies manufacturing the products that had been purchased earlier from abroad
and others. As it was mentioned, conclusion of the
PPP contract involves the creation or the reconstruction of the infrastructure which can be used by
the companies – the social entrepreneurs. But in the
individual contracts, the public partner is to settle
the social obligations laid upon the other party of
the agreement. These obligations shall be associated with providing the access to the social services
which will be rendered by the private partners owning the objects of the social infrastructure. This can
be, for example, rendering free social medical services in the rehabilitation and medical centres, reservation of the definite number of the work places
for persons in difficult life situation and etc. With
this, the use of the budget funds with the subsequent transfer of the property right for the constructed objects of the social infrastructure cannot
be treated as such an effect because it is not aimed
at solving specific social issues. Otherwise the state
will be forced to allocate significant amounts in the
form of subsidies for the citizens in need for getting
the desired social services or goods, and this will
raise doubts about the declared purposes and principles of the public–private partnership mechanism.
That is why we think that the priority criterion of
the project social efficiency should be its real capacity to solve the social problems.
When the PPP contract is concluded in the social sphere, the private partner undertakes enhanced
obligations for rather a long period of time. But this
circumstance fully complies with the concept of the
social entrepreneurship which has been developed
in the world by the present time. Such a self–
restriction in the opportunity to get profit is a consequence of realization of the socially–responsible
business concept which is a part of the social entrepreneurship. In these conditions, the tasks of the
legislator will be the development of such mechanisms of supporting the initiatives which could
serve the public interests not allowing for spending
the significant state resources by persons who only
hide behind the ideas of the social entrepreneurship.
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Introduction: according to the author of the article, the principle of freedom of contract, secured among fundamental principles of civil legislation of the Republic of Belarus, is not fully implemented in the current legislation. Purpose: to identify legal rules incoherent with the requirements of the principle of freedom of contract and to work out proposals for their correction.
Methods: the methodological framework of the research is based on a set of universal, general
scientific and specific scientific methods of cognition. For the purposes of this research, the leading role is assigned to analytical, critical and systemic methods, methods of analysis and synthesis, abstraction and concretization. Results: the author proves that the principle of freedom of
contract is not confined within the scope of law of obligation. Being a fundamental principle of
civil legislation, it extends to its whole array, its manifestations being found in all branches of civil
law. One should not limit the principle of freedom of contract to the freedom of entering into a
contract only because freedom of contract manifests itself at all stages of contractual relations until termination thereof. So far as the principle of freedom of contract is a base for civil law regulation in relation to rules of contract law, including the regulation on freedom of contract, the author suggests distinguishing between restriction of freedom of contract as a principle and restriction of certain elements of freedom of contracting parties. Conclusion: freedom of contract,
as any freedom, should obtain guarantees. That is why it is essential for its limits to be set under
the law only providing private and public interests are balanced.
Keywords: civil law; principles; contract; freedom of contract; legal rules; restriction of principles;
mixed contracts; non-defined contracts

opment for the Belarusian civil legislation and become testimony of its progressiveness. At the same
time, legislators have faced a significant challenge
– the necessity to bring the law in line with the declared principle. Regretfully, we have to state that
no tangible success has been achieved in addressing
this issue. It is still rather common for this principle
to be ignored when working out certain normative
legal acts, which results in controversies between
the requirements of the principle and the content of
particular legal rules. Such “flawed” regulations
can be found in abundance not only in civil legislation, but also in the text of the CC itself.

Introduction
The Civil Code of the Republic of Belarus
(hereinafter referred to as the CC) first mentions the
principle of freedom of contract among the fundamental principles of civil law1. Since the principle
of freedom of contract is only inherent in countries
with a market economy, its statutory determination
has marked the beginning of a new phase of devel

 Bondarenko N. L., 2016
1

Civil Code of the Republic of Belarus: adopted by the House
of Representatives on October 28, 1998: approved by the
Council of the Republic on November 19, 1998. Available at:
http://www.pravo.by/ (accessed 15.04.2016).
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organizations emerge and function by virtue of the
principle of freedom of contract. “A corporation
involves a set of bilateral and multilateral agreements with parties such as workers, unions, managers, stockholders, customers, bankers, suppliers,
retailers, creditors, etc.” [2].
The Belarusian legislator has provided the
principle of freedom of contract with the following
content: “Citizens and legal entities are free to conclude a contract. Compulsion to conclude a contract
is not allowed, except when the obligation to conclude a contract is provided for by the law or a
freely assumed obligation” (Article 2 of the CC).
Such wording of the law should be declared unfit.
The principle of freedom of contract cannot be reduced to the freedom to enter into contractual relationships only. It works at all stages of contractual
relations until termination thereof. Freedom of contract enables parties of contractual relationship to
initiate succession, entering into a claim assignment
or debt transfer agreement. The parties’ right to
limit the debtor’s liability (except when the liability
for a certain kind of obligation or for a certain
breach is provided for by the law) shall be viewed
as manifestation of the principle under study, as
well as the right to early termination of the contract
or repudiation of the contract.
A serious flaw in the content of the principle
formulated by the legislator is the reference to admission of compulsion to conclude a contract by
virtue of the law. The list of legislation embodied in
the Article 3 of the CC is rather large. Apart from
the CC and laws of Belarusian legislation, it also
includes orders of the President of the Republic of
Belarus, regulations of the Government of the Republic of Belarus, acts of the Constitutional and
Supreme Court, of the National Bank of the Republic of Belarus, as well as those of the Ministries and
other national bodies of local and central authorities. Thus, any of the listed regulations can contain
rules that restrict application of the principle of
freedom of contract, which, in our opinion, is not
compliant with its fundamental nature as the core
principle of civil legislation.
Freedom of contract is enshrined twice in the
CC: in Article 2 of the CC as a basic principle of
the CC having a comprehensive and fundamental
nature, and in Article 391 of the CC as a legal rule.
Principles and rules have a unifying basis, which is
normalization. However, a principle, as woven
throughout the fabric of civil law, has a greater
normalization, sustainability and stability as compared with other legal rules and appears to be a
special institution of civil law that allows for
achieving the goals of comprehensive civil law regulation [3]. The freedom of contract as a principle
(Article 2 of the CC) ensures unity of all rules of

The Main Part
The primary purpose of a contract is to be an
instrument of the most effective organization of
public relations. “A contract is a binding agreement
between two or more parties that usually results in
some type of performance. Without doubt, trade
and commerce could not thrive if freely made
agreements were not normally carried out. Contract
can be viewed as a method in which men bargaining with one another can make sure that their promises will last longer than their changeable states of
mind” [4]. Under market conditions, regulation by
contract becomes an important independent legal
way to organize economic actors’ relationship existing alongside with normative and legal regulation. As for the focus of the principle of freedom of
contract, it is intended to stimulate contract activity
of entities of civil life enabling them to determine
the strategy of their behavior in civil life and, in
particular, determine the terms and the future of
contracts concluded by them. Thus, freedom of
contract is a socially significant phenomenon because it is a prerequisite for development of entrepreneurship, it facilitates new economic ties and
fosters conquering of new markets, identifying new
ways to meet societal needs. As E. A. Farnsworth
notices, “From a utilitarian point of view, freedom
of contract maximized the welfare of the parties
and therefore the good of society as a whole. From
a libertarian point of view, it accords to individuals a sphere of influence in which they can act
freely” [1, p. 20].
Based on the content analysis of the principle
of freedom of contract, it is fair to say that freedom
in civil law of the Republic of Belarus has been
reduced to the sphere of contract law, which is explained by the significance and volume of the institution of contract in civil legislation, to which over
a half of legal rules contained in the CC refer.
However, it would be erroneous to say that the
principle of freedom of contract is limited within
the scope of law of obligation. Being a fundamental
principle of civil legislation, it applies to the whole
of its array. Manifestations of the principle of freedom of contract are found in any branch of civil
law. Thus, in the institution of ownership, it is implemented in the requirements of the law on enabling the owner to possess, use and dispose of their
property freely. In the regulations of law of obligation, it is implemented in the right of the parties of
contractual relationship to ensure enforcement
thereof by other means provided for by the law or
the contract. In the institution of legal persons, the
principle of freedom of contract guarantees participants of civil matters a possibility to act as founders
of legal entities, ensures freedom of expression in
concluding articles of incorporation. All corporate
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civil law, while the rule on freedom of contract (Article 391 of the CC) stipulates certain capacities of
entities to conclude civil contracts. Consequently,
one should distinguish between restriction of the
freedom of contract as a principle, and restriction of
certain elements of freedom of the contracting parties. With respect to the rules of the contract law,
the principle is a basis for civil law regulation, that
is why, as Martijn W. Hesselink noticed it right,
sometimes it is more sensible to refer to the principle, not the rules [3, p. 17].
The content of freedom of contract with regard
to concluded contracts is revealed by the Belarusian
legislator in the text of Article 391 of the CC,
which, in fact, enshrines three main capacities of
the contracting parties: freedom to enter into a contract, freedom to choose a contract model (however,
in a partial form) and freedom to determine the contract terms. Freedom to enter into a contract means
that the core of contractual relations is a freely expressed will of parties that act by virtue of their interests. Persons under civil law are entitled to make
independent decisions regarding feasibility of the
contractual relations. The possibility to coerce into
conclusion of a contract can be envisaged by law or
by a freely assumed obligation and is associated
with special constructs of certain types of contracts.
Conclusion of a contract is a must in the following
cases: award of public contracts (Article 396 of the
CC); conclusion of a contract with the entity that
has won the bid (Articles 417 and 418 of the CC);
in other instances provided for by the law. Claims
for transfer on the claimant of a party’s rights and
liabilities under a contract concluded in violation of
the claimant’s priority right are a type of coercion
into a contract (par. 3 of Article 253, par. 1 of Article 592 of the CC). Should the party to which conclusion of a contract is mandatory evade it, the other party shall have the right to apply to the court
with a claim to force conclusion of the contract.
The parties can restrict the freedom to enter into a contract on their own initiative, concluding a
preliminary contract, and then claim conclusion of
the main contract by virtue thereof (Article 399 of
the CC). The preliminary contract is an independent
agreement which expresses, in the form required by
the law, the parties’ obligation to enter the main
contract under certain conditions in the prescribed
time limit. Should a party that has concluded a preliminary contract avoid conclusion of the main contract, there provisions are applied set out for mandatory conclusion of contracts (par. 5 of Article 399
of the CC). It should be noted that the consequences of breach of a preliminary contract differ from
the consequences of breach of the main one. Since
the content of a preliminary contract is the parties’
obligation to enter into a certain contract in the fu-

ture to transfer property, perform works or render
services, the legislator assumes that the main contract shall be concluded under the terms and conditions provided for by the preliminary contract. Inasmuch as the preliminary contract predetermines
the content of the main one, it must contain all the
material conditions of the main contract (par. 3 of
Article 399 of the CC). Nevertheless, when concluding a contract, the parties cannot determine
with confidence all the material conditions of the
main contract, that is why we regard as more appropriate the requirement brought by the Russian
legislator that alongside with the conditions for the
subject, the preliminary contract shall contain the
conditions of the main contract, which, at the request of one of the parties, shall be agreed on when
concluding the preliminary contract (par. 3 of Article 429 of the CC of the Russian Federation)1.
An important element of freedom of contract is
the freedom to choose its model and possibility to
conclude the contract that is most consistent with
the interests and needs of the contracting parties.
However, par. 2 of Article 391 of the CC restricts
this right allowing the contracting parties to only
conclude the contract that contains elements of various contracts provided for by the law (mixed contract). Combinations of “mixed” elements can be
different providing that they are not in conflict with
one another (for instance, a gift agreement cannot
contain a provision on consideration to the gift giver) and have been taken from contracts that are
known to the legislator. These can be contracts that
include elements of supply and storage agreements,
supply and commission agreements, rent and storage agreements, rent, commission and fee-based
services, etc. Exercising this right in civil circulation, the parties construct different variants of
mixed contracts that are most compliant with the
essence of the legal relationship between the counterparties. We believe that the contract constructs
that have the highest demand of persons at civil
law and that are most widespread shall obtain
normative consolidation with a view to set uniformity in established practice in applying the law.
Thus, among the mixed contracts that are wellestablished in the Belarusian civil circulation there
is an agency contract. This contract traditionally
includes elements of commission and mandate
agreements, but can include elements of other contracts (for example, a purchase and sale contract).
This statutory concept is convenient since within
the framework of a single contract the agent can
1

The Civil Code of the Russian Federation (Part One): Federal
Law of the Russian Federation of November 30, 1994 № 51FZ (in force as of July 13, 2015). Collected Legislation of the
Russian Federation. 1994. № 32. Art. 3301.
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act simultaneously in its own name in some transactions, and in the principal’s name in others. The
agent’s way of participation in relations with third
parties, being a differentiation criterion for commission and mandate agreements, has no material
significance for an agency contract. Such activity
is very common in the field of production and
trade, where in the interests of their clients (principals) entrepreneurs-agents (dealers) perform
both legal and physical acts.
The commodity credit agreement also deserves
legal recognition. A classical commodity credit
agreement is a special “hybrid” of a credit contract
and a loan agreement with elements of a purchase
and sale agreement. Its content includes conditions
that are most preferred by both parties based on the
nature of their economic activity. That is why this
form of contract is used for goods (raw product,
materials and component parts) procurement operations on commodity credit terms, which have become a frequent practice. Commodity credit agreements (unlike credit contracts) can be concluded by
any entities of loan relationships, not only banks or
other credit institutions that have a relevant license.
Under such an agreement, instead of money the
purchaser (borrower) obtains things with certain
generic characteristics (goods). As a rule, such an
agreement is concluded by the parties instead of a
traditional purchase and sale agreement (supply
agreement). For the supplier, such a contract is a
sort of insurance against the impossibility of receiving payment for the goods supplied under the contract. Where the purchaser does not pay for the
goods, the supplier (merchant) shall be entitled to
claim return of the unpaid goods together with interest payable, and sell them in a different way. As
for the purchaser, when facing difficulties in realization of the goods or when being unable to pay,
they can return the goods or the part of the goods
that have not been realized. In addition, the purchaser receives a deferral of payment or an installment of date. This enables the purchaser who lacks
the necessary funds to pay for the goods in installments, including the use of funds received from the
realization of the goods. The absence of the parties’
ability to enter into such a contract would mean a
necessity to enter into a traditional supply contract.
Herewith the CC provides a comprehensive list of
circumstances when the purchaser can refuse the
goods and return them to the supplier (original
owner thereof). Thus, the purchaser has no other
lawful ground to return the unrealized quality goods
to the seller, except by way of concluding a new
supply contract. This transaction is not effective
both in terms of civil circulation and tax legislation
because the parties to the contract shall have to pay
again taxes associated with realization of the goods.

Another drawback of par. 2 of Article 391 of
the CC is the absence of reference to providing the
parties with the possibility to enter into contracts
that are not provided for by the law but are not in
conflict therewith (so-called non-defined contracts). It appears that this legislative solution fails
to meet the requirements of the principle of freedom of contract. Moreover, the right to conclude
contracts that are in compliance with the law,
which includes also the right to create new contract models independently, follows logically from
the text of par. 1 of Article 7 of the CC. The right
of the parties to conclude contracts of any content
and include therein any conditions that do not contradict the legislation is the gist of the principle of
freedom of contract, its positive content. It stems
from the purpose of the contract itself to be a form
of certain private relations to serve private interests. The right to conclude non-defined contracts
enables the contracting parties to express their individuality, to use their own knowledge and ideas,
to unlock their potential. At present, entities of
civil circulation are faced with the problem when
concluding this highly-sought but legislatively
unregulated outsourcing agreement. We believe
that such lagging of the legal framework behind
the needs of the modern civil circulation is a severe problem of the Belarusian legislation, all the
more so because the rise of complex (mixed) and
atypical contractual interrelations is one of the
main global trends in the development of contemporary law of obligation.
An inherent element of contractual freedom is
the freedom to set certain conditions of a contract.
For the potential of agreement-based regulation to
be realized to the full extent, the legislator has to
minimize formalities that are necessary to conclude
a contract, providing the contracting parties with
the freedom to determine the content of their future
contract. However, according to par. 1 of Article 402 of the CC, the contract is deemed to be
concluded if the parties have reached agreement on
all the material conditions of the contract in the
form required in the applicable circumstances. Material conditions are those for the subject of contract, conditions that are named material in legislation, conditions that are necessary or mandatory for
this type of contract, as well as all the conditions
with reference to which one of the parties has to
come to an agreement. Thus, the legislator once
again refers the contracting parties to the immense
array of civil legislation, while the CC itself defines
the main material conditions of all the basic contractual constructs in sufficient detail.
Restriction of freedom to determine conditions
of the contract is possible not only in the phase of
conclusion of a contract, but also during its life
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span. Thus, par. 2 of Article 392 of the CC “Contract and Law” sets: “If, upon conclusion of a contract and before termination thereof, a piece of legislation has been passed establishing rules that are
mandatory for the parties and different from the
ones that were in force when concluding the contract, the terms of the contract concluded shall be
brought in line with the legislation, unless it is provided for otherwise by the law”. Should the parties
fail to amend the contract subsequent to enactment
of the piece of legislation setting mandatory rules
for the parties of the contract that are different from
the ones that were in force during conclusion of the
contract, the court, at the suit of the interested party, affirms the necessary amendments to the contract by the judgment thereof. By doing so, primacy
of legislation over a contract is formalized in the
law, which is applicable to both the legislation in
force when concluding a contract and legislation
enacted after the conclusion thereof. This should
be qualified as giving retroactive effect to legislation and a direct breach of the constitutional principle of supremacy of statute law. The law of contract provides a mechanism through which private
individuals can, to a certain degree, predict, control, and stabilize the future. Contracts allow people to incur reciprocal responsibilities and commitments, to make promises others can rely on, to
remove some uncertainty from life, and to establish reasonable expectations for future actions.
Needless to say that the provision of par. 2 of Article 392 of the CC blocks the within-named contract mechanism and destabilizes civil circulation,
taking into account the above mentioned extensive
list of acts of civil legislation.
It should be emphasized that, proceeding from
the requirements of the principle of freedom of contract, terms and conditions of contracts cannot be
“rewritten” by anyone except for the parties there-

of. Legislators and judges should refrain from replacement of contract terms agreed on by the parties with their own assertions in the circumstances
when they believe that there is economic feasibility,
inconsistence with rationality, breach of the balance
of the parties’ interests or offence against public
interests. Freedom of contract shall have primary
importance.
Conclusion
Freedom of contract, as any freedom, should
obtain guarantees. However, it is unacceptable both
to see the principle in absolute terms and to reduce
it to an article of a declarative nature in the CC. In
order to meet this complex challenge, it is necessary to follow the rules: first, when assessing each
restriction on the principle of freedom of contract,
to determine whether it is justifiable in terms of the
balance of private and public interests; second, any
restriction on this principle shall only be set by law
and in compliance with the Constitution of the Republic of Belarus.
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Introduction: the authors state that creation of areas with special economic status is actually an experiment aimed at achieving a socio-economic impact. On June 9, 2016, the President
of the Russian Federation Vladimir Putin gave instructions to the Government of the Russian
Federation to suspend the creation of new special economic zones and to cease the work of a
number of inefficient areas. By October 2016 the Ministry of Economic Development is to prepare a report on special economic zones functioning and proposals on the elimination of inefficient SEZ. Owing to the current economic and financial situation in Russia, it is planned to reduce the debt burden of the federal and regional budgets through the elimination of such zones
in regions. Purpose: to examine the process of the creation and functioning of special economic
zones in Russia and abroad. The authors focus on socio-economic and political processes taking place in the economic field and related to the formation and liquidation of special economic
zones in Russia. Methods: analysis of socio-economic and political processes, general scientific
methods of cognition, logical and historical methods of research are used. Results: a comprehensive study has led to the conclusion that relations in the sphere of legal regulation of areas
with special economic status cannot be regarded as private-legal relations. These are only public-legal relations with a temporary change in the rules of economic activity. They are not specific public legal relations, as within the given experiment it is possible to change general rules
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of customs and currency regulations. The authors have also researched foreign laws and analyzed functioning of special economic zones in Russia and abroad. Conclusions: on the basis of
the practice of establishment and operation of foreign special economic zones, the authors emphasize that the most appropriate instrument for the implementation of foreign economic experiments is the institution of special economic zones. Such experiments help to verify the feasibility and effectiveness of changes in foreign economic policy through the creation of legal means
of artificial changes in the conditions for foreign economic activity.
Keywords: foreign economic activity; relations in the sphere of legal regulation of territories
with special economic status; experiment; method of experiment; symbiosis of law and economics;
public policy; foreign economic relations; entrepreneurship
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Введение: Президент России В. В. Путин 9 июня 2016 г. отдал поручение Правительству РФ приостановить создание новых особых экономических зон (ОЭЗ) и прекратить работу ряда неэффективных зон. Министерство экономического развития к
октябрю 2016 г. должно подготовить доклад об эффективности функционирования
ОЭЗ и предложения по ликвидации неэффективных ОЭЗ. В связи с осложнившейся в
России экономической и финансовой ситуацией путем ликвидации таких зон планируется снизить уровень долговой нагрузки федерального и регионального бюджетов.
Цель: рассмотреть процесс создания и функционирования особых экономических зон в
России и за рубежом. В фокусе изучения авторов – социально-экономические и политические процессы, протекающие в экономическом пространстве, связанные с созданием
и ликвидацией ОЭЗ в России. Методы: анализ политико-экономических и социальных
процессов; общенаучные методы познания, а также логические и исторические методы научного исследования. Результаты: комплексное исследование позволило заклю287
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чить, что отношения в сфере правового регулирования территорий с особым экономическим статусом не могут быть отнесены ни к частноправовым – это исключительно публично-правовые отношения по временному изменению правил ведения экономической деятельности, ни к каким-то отдельным публично-правовым отношениям,
поскольку в рамках эксперимента возможно изменение общих правил как таможенного, так и валютного регулирования. В ходе исследования проведен анализ функционирования особых экономических зон в России и за рубежом. Выводы: исходя из практики
создания и функционирования иностранных особых экономических зон авторы акцентируют внимание на том, что наиболее подходящим инструментом для осуществления внешнеэкономических экспериментов является институт особых экономических
зон. Такие эксперименты позволяют опытным путем проверить, насколько целесообразны и эффективны изменения во внешнеэкономической политике, посредством создания правовыми средствами иных особых условий осуществления внешнеэкономической деятельности.
Ключевые слова: внешнеэкономическая деятельность; отношения в сфере правового регулирования
территорий с особым экономическим статусом; эксперимент; прием эксперимента; симбиоз права и экономики;
государственная политика; внешнеэкономические отношения; предпринимательство

eral Law No.116-FZ of 22 July 2005 “On Special
Economic Zones in the Russian Federation” was
passed4. Pursuant to Article 40 of the Law, all
previously created free economic zones and special economic zones ceased to exist when the
Law came into force, the exception being special
economic zones in the Kaliningradskaya and
Magadanskaya oblasts. The name of the corresponding territories has also been changed to
“special economic zones” (SEZs).
Since Russia has insufficient experience in developing SEZs, it is worth looking at the experience
of other countries. Thus, the People’s Republic of
China created a zone of free trade in the port of
Yangshan, which was used as an experimental site to
improve its foreign economic strategy. This zone of
free trade had a simplified tax regime and a sector of
services (including the banking ones) for foreign
investors, and at the same time there was a transition
to free conversion of the yuan (RMB) within this
zone. Analysts rightly call this zone as a zone of
economic experiment [8]. For the last ten years, China has been conducting a series of consistent reforms
contributing to better assessment of possibilities and
practicability of developing different methods and
techniques of similar reforms but within the whole
country. If such experimental zones had been created
in the 1980s in the USSR, the collapse of the USSR
and the transition of our country to the market economy might have gone more smoothly without such

Introduction
The relationships in the sphere of legal regulation of the territories with a special economic status
were included into the subject of external economic
law of Russia only in the end of the XX century.
The first legal acts on the creation of such
territories were adopted in 1990-19911. During
1990–1995, the regulation of these territories was
subject to bylaws and Articles 41–42 of the
RSFSR Law No.1545-1 of 4 July 1991 “On Foreign Investments in the RSFSR”2. During 1996 –
2004, the regulation was subject to federal laws
adopted in regard to separate zones 3. Later, Fed1

On the Creation of Zones of Free Entrepreneurship:
Ruling of the Supreme Council of the RSFSR of 14 July
1990// Vedomosti SND RSFSR i VS RSFSR. 1990.
No.7, Art.107; On Economic and Legal Status of the
Free Economic Zone in Zelenograd: Ruling of the
Chairman of the Supreme Council of the RSFSR of 21
May 1991// Vedomosti SND RSFSR i VS RSFSR. 1991.
No.21, Art.766; On Economic and Legal Status of the
Free Economic Zone in the Kaliningradskaya Oblast:
Ruling of the Chairman of the Supreme Council of the
RSFSR of 3 June 1991// Vedomosti SND RSFSR i VS
RSFSR. 1991. No.23, Art.803.
2
On Foreign Investments in the RSFSR: RSFSR Law
No.1545-1 of 4 July 1991 // Vedomosti SND RSFSR i
VS RSFSR. 1991. No.29, Art.1008.
3
On the Special Economic Zone in the Kaliningradskaya
Oblast: Federal Law No.13-FZ of 22 January 1996// Collection of Legislations of the Russian Federation. 1996.
No.4, Art.224; On the Centre of International Business
“Ingushetiia”: Federal Law No.16-FZ of 30 January
1996 // Rus.Gazeta. 1996. No.22; On Special Economic
Zone in the Magadanskaya Oblast: Federal Law No.104FZ of 31 May 1999 // Rus.Gazeta. 1999. No.1999.

4

On Special Economic Zones in the Russian Federation:
Federal Law No.116-FZ of 22 July 2005// Collection of
Legislations of the Rus.Federation. 2005. No.30, p.2,
Art.3127.
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disastrous social and economic consequences. It is
evident that Russia has quite a narrow understanding of the role of such territories with a special economic status in foreign economic relations. The
Russian legislator ignores a whole range of possibilities that these zones can offer and still treats
them as a relatively safe and massive means of attracting foreign investments. The vector of the Russian legislation impact looks into the future but
Russia does not try to make our state institutes and
national economy ready for the future. In our view,
it prevents Russia from elaborating a foreign economic strategy of the country and forming statutory
concepts. At present, the Russian strategy is based
on “consuming” resources rather than searching for
new sources of growth and smooth reforms. The
experience of China shows that even the biggest
economies of the world cannot develop without a
thoroughly elaborated foreign economic strategy
aimed at the empirically calculated development
of the state. Certainly, SEZs are a fertile field for
empirical testing of the efficiency of economic
reforms; however, as Richard A. Posner rightly
mentions the law is quite conservative and suspicious to any innovations; historically it has been
focused on well-established rituals and archaic
terminology [6, p.573], therefore, the law develops slower than the relations developing in the
society [6, p.584].
Our country has traditionally been establishing such territories with the purpose to attract
foreign and internal investments and to increase
the turnover of commodities in a separate part of
the country. We consider that it is a very narrow
interpretation of the potential of this institute.
The creation of such territories is an experiment
aimed at achieving social and economic effect
through a change of the conditions of legal regulation of some public relationships; and the Russian law has at its disposal one of the most powerful means of conducting a foreign economic
experiment – the institute of creating territories
with a special economic status.

should look for possible ways of reforming it. Thus,
the Address of the RF President to the Federal Assembly on 3 December 2015 clearly stated that
“…only by changing the structure of economy, we
will be able to solve large-scale tasks in the sphere
of security and social development, to create new
workplaces as well as to improve the quality and
living standards of millions of our people…”1. For
the implementation of the said tasks we should take
comprehensive measures (both economic and legal), and the attraction of investments for reforming
the economy, including by means of creating and
developing SEZs, may be one of the ways.
As it was said above, the attraction of investments is one of the most well-known means of the
economic growth of the region. Therefore, the
question of how to attract investments is still an
open question. The EU countries apply different
approaches to attract foreign investments. For example, France which is a major scientific centre
with good infrastructure is focused at developing
new technologies for its own purposes but by applying additional foreign scientific resources. Ireland considers investments as a means of restoration and growth of its national economy. The strategies to attract investments in these countries are
closely connected with the setting of goals: France
needs resources for its scientific purposes, Ireland for its commercial purposes. In other words, the
French way is the most suitable for economically,
scientifically and technically advanced countries
while the Irish strategy is more suitable for countries with a problematic, developing or transitional
economy [4, p.71].
Again, the creation of SEZs is an efficient
means of attracting investments in the economy of
different regions. In accordance with the International Convention on the Simplification and Harmonization of Customs Procedures (Kyoto, 1973),
a free zone (or a franc zone) is a part of the territory
of the country where goods are considered as the
objects beyond the national customs territory (the
principle of customs extraterritoriality) and, therefore, they are not subject to ordinary customs control and taxation2.

1. The concept and classification of special
economic zones
1.1.
The concept of SEZs and purposes
of their creation

1

The Address of the RF President to the Federal Assembly
[electronic
source].
URL:
http://www.kremlin.ru/events/president/news/50864 (accessed on 23 May 2016).
2
International Convention on the Simplification and
Harmonization of Customs Procedures (Kyoto,
18.05.1973) (Protocol edited on 26 June 1999) [Elec-

At present, the Russian economy is undergoing
quite a difficult period, caused by, inter alia, sanctions imposed by the USA and Western countries
against Russia. Therefore, it is evident that we
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A similar rule is stated in p.1 of Article 1 of the
Agreement on Issues of Free (Special, Specific)
Economic Zones in the Customs Territory of the
Customs Union and of the Customs Procedure of
the Free Customs Zone (Saint-Petersburg, 2010):
“A free (special, specific) economic zone (SEZs) is
the part of the territory of the Customs Union
member-country within the limits specified by the
legislation of the Customs Union member-country
where special (specific, legal) order of business and
any other activity operates, as well as free customs
zone’s procedure may be used”1.
Pursuant to Article 2 of Federal Law No.116FZ of 22 July 2005 “On Special Economic Zones
in the Russian Federation” 2, a SEZ is a part of the
territory of the Russian Federation which is determined by the RF Government and where a
special order of business and any other activity
operates, as well as free customs zone’s procedure may be used.
From the mentioned above, a SEZ is a part of
the territory of a country with a special regime
for domestic and foreign business. The legislation concerning this regime and regulating the
activities of economic entities in the free economic zone encompasses such matters as customs
regulation, taxation, administrative regime, property relations, and guarantees to the investors’
rights. Labour and social legislation also has
some peculiarities in the SEZs. Regardless of the
type of the free economic zone, this phenomenon
can be described as the creation of an economic
oasis in some part of the territory where there is a
duty-free or privileged regime of importing and
exporting goods and services, tax benefits, simplified administrative procedures and favourable
conditions for foreign investments.

1.2. Classification of SEZs
By the data of the International Labour Organization, in the world there are more than 3500 special economic zones of different types: duty-free
zones and free ports, zones of free entrepreneurship, off-shore zones, technopolis, and others3.
Therefore, it is logical to consider different types of
SEZs following the definition of FIAS4.
Zones of free trade (or commercial free zones)
are specially allocated territories with duty-free
conditions of trade, which provide facilities for
stacking, storage and transportation for trading, logistics and re-export operations.
Export production zones are industrial zones
designed primarily for the production of goods
for the outer market. As a rule, such zones have a
general zone – open for all types of importsubstituting and export-oriented industries, and a
specially allocated zone of the production of export goods where there are only export-oriented
enterprises.
Zones of entrepreneurship are meant to revive
problematic city or rural areas by providing tax
benefits and financial grants.
Free ports usually occupy a large territory allowing all types of activities, including tourism and
retail trade. They provide for a possibility to live on
their territory and give a wider range of benefits and
preferences than any other zones. The scheme of
FEZs on the basis of a separate production implies
the creation of a number of incentives for different
enterprises regardless of their location; plants are not
expected to be situated in the certain territory to have
the right to receive benefits and preferences. This
scheme of FEZs is similar to schemes of customs
production warehouses, but it offers a wider range of
benefits and a more flexible management.
Specialized zones include scientific (technical)
parks, petrochemical zones, logistics parks, zones
on the basis of the airport, etc.
The main aim of creating SEZs in the RF is
still to attract foreign investments, therefore, many
scholars
regard the
regulation of such
relations as the regulation of international

tronic resource]. Accessed from the reference system of
laws “ConsultantPlus”.
1
Agreements on Issues of Free (Special, Specific) Economic Zones in the Customs Territory of the Customs
Union and of the Customs Procedure of the Free Customs Zone (Saint-Petersburg, 18 June 2010) [Electronic
resource]. Accessed from the reference system of laws
“ConsultantPlus”.
2
On Special Economic Zones in the Russian Federation:
Federal Law No.116-FZ of 22 July 2005// Collection of
Legislations of the Russian Federation. 2005. No.30, p.2,
Art.3127.

3

Boyenge, ILO Database on Export Processing Zones
(revised) (ILO, 2007).
4
Special Economic Zones Performance, Lessons
Learned, and Implications for Zone Development. April,
2008. URL: http://www.fias.net (accessed on
23.05.2016).
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investment relations. Article 3 of Federal Law
No.116-FZ of 22 July 2005 “On Special Economic
Zones in the Russian Federation” states that SEZs
are created with the purpose to develop processing
industries, high-tech industries, production of new
types of goods, transport infrastructure as well as
tourism and the sanatorium and resort sphere. If to
compare these aims and their types (Art.4 of the
Law), it will be evident that each type of a zone has
a certain aim, i.e. Russia accepts the creation of
four types of special economic zones: industrial and
manufacturing; technological and innovative; touristic and recreational; and port special economic
zones.

which was thoroughly prepared and which went
through all the stages of consideration by all
branches of power; however, it was rejected by the
deputies of the Sevastopol City Council.
In 2000, the deputies of the Sevastopol City
Council passed the decision to create a free economic zone in Sevastopol, but time was wasted.
Ukraine introduced a moratorium on the creation of
FEZs.
The situation changed on 18 March 2014,
when the people of the Crimea expressed their will
at the referendum, and the Crimean peninsula became part of the Russian Federation. As a result,
some agreements and corresponding laws were
signed and passed. It was the beginning of integrating the peninsula into the Russian legal space. As it
was mentioned by the Russian Prime Minister
D.Medvedev in the mid-March of 2014, “…we
should create a legitimate financial and economic
instrument to develop the Crimea and Sevastopol.
We should prepare rules enabling companies which
pay taxes in the Crimea and are now under the Russian jurisdiction to be exempt from paying taxes in
the transition period”1. The Russian government
was expected to provide proposals on the creation
of a special economic zone in the territory of the
Crimea and Sevastopol before 15 April 2014. It was
planned that it would be similar to the FEZ in the
Kaliningradskaya oblast, residents of which were
exempt from paying taxes on profit and property
during the first six years; the procedure of obligatory sale of hard currency proceeds was not applied to
them either. To establish a special economic zone
in the Crimea it was necessary to pass a separate
law which would offer tax benefits to major investors coming to the region. The duration of special
conditions in the special economic zones in the
Crimea must not exceed 49 years.

2. Free Economic Zone in the territory
of the Republic of Crimea and
in the City of Federal Significance - Sevastopol
2.1. History of creating free economic zones
in the Crimea and Sevastopol
Before speaking about peculiarities of FEZs
in the territory of the Republic of Crimea and the
city of federal significance – Sevastopol and the
peculiarities of their legal regulation, it is necessary
to outline the experience of the Ukrainian government in creating free economic zones in the territory of the Republic of Crimea.
The idea to create free economic zones was
borrowed by Ukraine from Russia when, in the beginning of the 1990s, a group of Soviet economists
suggested applying a new economic model of the
development of the Soviet society. The work on the
creation of FEZs in Sevastopol was begun in the
spring of 1992. During 1993 – 1994, the concept
was constantly improved. In 1994, the City Council
by its decision established the Committee of the
City Development in the Sevastopol Executive
Committee. The transition to the market economy
was difficult. At that time, very few people understood the basics of economy, and such words as
“privatization”, “restructurisation”, “destatization”
and other economic and financial terms sounded
familiar only to a limited number of state officials.
The final, eleventh, draft of the FEZ project in Sevastopol was completed in March of 1995. The Presidium of the Supreme Council considered and approved it, and strongly recommended that within a
month it was to be considered by relevant committees and then presented to the Supreme Council of
Ukraine for consideration. In the history of
Ukraine, it was the first draft of the law on FEZs

2.2. Current development of the free economic
zone in the territory of the Crimea and the city of
federal significance – Sevastopol.
The analysis of gaps in the legal regulation.
While creating the SEZ in the territory of
the Crimea and Sevastopol, the Russian government confronted a big number of social, legal and
economic problems; therefore, the state interference
was the only way to solve the problem.
Here, we would like to make a difference
1

URL:
http://www.rbc.ru/economics/28/03/2014/57041a369a794761c0ce8661 (accessed on 06.06.2016).
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between freedom of entrepreneurship and state interference: the state often provides finances to different projects [5]. Moreover, interference of the
state into entrepreneurship may be necessary with
the purpose to provide national security and economic development of Russia (a similar principle is
applied by the USA, including in its foreign economic affairs) [2, p.144].
One of the first measures to support the
region was the creation of the Ministry on the
Affairs of the Crimea on 31 March 2014. Its main
aims were to integrate the region into the legal
space of Russia, develop economy and attract
investments. To solve such issues, the RF government elaborated a federal special-purpose
programme “Social and Economic Development
of the Republic of Crimea and the city of Sevastopol till 2020”, which was approved by the RF
Government Ruling No.790 on 11 August 2014.
One of its main provisions was the creation of the
FEZ in these territories.
To facilitate the integration process of all
branches and spheres of economy of the peninsula,
their investment potential was thoroughly studied
and analyzed. It is necessary to understand that investment attractiveness of the region for each potential investor is a rather subjective assessment of
its possibilities and risks, strengths and weaknesses
of a certain project. As a result, most efforts to
characterize the investment climate of a region are
reduced to a comprehensive description of a set of
factors which can be classified in the following
way:
- factors determining the economic potential of
the region, i.e. the availability of resources in the
region (including energy resources, availability of
free lands); the potential of natural resources (including the climate conditions); the staff potential;
the infrastructure (including the construction engineering complex, export possibilities); the volume
of local markets; diversification of the economy;
parameters of the local budget and availability of
non-budget sources of financing projects; the level
of banking services and the cost of financial resources necessary for investments;
- political and social factors, i.e. the level of the
population trust to the local government; relationships between regional and federal authorities; corruption and the level of crime; the living standard
(the population health, the size of salaries); the
character of inter-national and inter-confessional
relations.

2.3. The economic potential of the region
From 2010 to 2013, on average 10% of the
investments in the major capital of Russia came
from the finances of the federal budget and 7.7%
from the budgets of the RF constituent entities.
However, the investment attractiveness of the
Crimean Federal District for foreign investors is
quite high: the parameter of foreign direct investments (FDI) is, on average, 6% in relation to
the level of Russia. In 2013, the FDI parameter
per capita in the Republic of Crimea ($747) was
four times higher than the Russian parameter
($182), and it was between the parameter of
Moscow ($854.7) and the Kaluzhskaya oblast
($668). In 2013, the FDI parameter per capita in
Sevastopol was $409, and it was close to the level of the Tulskaya oblast ($433.5). It proves the
availability of a high investment potential in the
territory of the Crimean Federal District; it
demonstrates that the active state policy to attract
investments and develop the infrastructure of the
district is quite efficient.
Indisputably, if the state considers international economic activities as its priorities, it undertakes all the necessary measures to make the
activities correspond to them [7, p.5]. Thus, the
improvement of the infrastructure of touristic objects by the state is also a priority purpose of the
federal target programme (FTP) of developing
the Republic of Crimea and Sevastopol. The finances allocated by the FTP will be directed at
supporting five touristic clusters of Sevastopol:
“The City of Two Defenses” (military and patriotic tourism), “Crossroads of Cultures” (culture
learning tourism), “The Green Necklace” (ecological tourism), “The Sevastopol Harbour”
(yacht and cruise), and “The Kaleidoscope of
History” (children’s and youth tourism). Within
the framework of the FTP from 2015 to 2020,
Sevastopol will receive 11.4 billion roubles to
improve its touristic infrastructure. In 2015, the
federal budget already provided 190 million roubles, and the Sevastopol government determined
its priority objects which were financed in the
first way: the Historical Boulevard, the Malakhov
Kurgan, the Sapun Mountain, Maksimov’s Datcha, territories in the vicinity of the museum
complex “Balaklava”, the Vladimir Temple, the
Michael’s Battery, the monastery complexes
in Inkerman and on Fiolent.
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By the express estimation of the investment attractiveness of the Republic of Crimea (without
Sevastopol) conducted by “Expert RA” agency in
2014, the Region is included into the category of
regions with reduced potential and moderate level
of risks for private entrepreneurs. By the rating
methods, the potential demonstrates what share the
region occupies in the all-Russian market, and the
risk shows how big might be the problems that the
investor can face in the region.
Despite that fact, the Crimea has successfully
been implementing several investment projects in
different spheres of economy. The nature and
climate of the Crimea considerably contribute to
the development of hotel and sanatorium-resort
branch on the peninsula. This sphere is especially
attractive for investments. Numerous successful
projects are implemented in the sphere of construction, which is closely connected with the
development of tourism, as well as in the agricultural and industrial spheres.
An integral part of any entrepreneurial activities are commercial (entrepreneurial) risks.
V.A.Ojgenzikht says that a risk is “a psychological attitude of subjects to the results of their own
actions or to the behavior of other people, and
also to a possible result of the objective case and
incidentally impossible actions, which is expressed in the conscious acceptance of negative,
including irreparable, property relations” [1,
p.67]. The most important peculiarity of entrepreneurial risks is their non-commercial nature.
Thus, R.Bradgate and N.Savage distinguish several types of risks in the sphere of commodity
turnover: physical, commercial, legal and political [3, pp.477-479].
Most investment risks of the Crimean
macroregion are accounted for by its disadvantages.
The FTP differentiates the following advantages
and disadvantages of the Crimean Federal District.
Its disadvantages include: unstable political
and social environment in the border regions of
Ukraine; risks in the sphere of international cooperation, weakened international and foreign economic
relations, including with border regions of Ukraine;
unequal allocation of natural and resource potential,
as well as manufacturing, touristic and recreational,
transit and transport, labour and social potential of
these territories; considerable disproportions in the
level and quality of life of the population; limited
competitiveness of the industrial complex oriented
at advantages of the export and raw materials

sphere, the monopoly position in local markets, advantages of households and the popular recreational
sector, high demand in resources by most technologies, etc. Competitive advantages of the macroregion include: institutional, resource and financial
support of the region due to its integration into the
Russian Federation; perspectives of considerable
development of interregional production and cooperation relations with the subjects of the Russian
Federation; a strategically important and perspective geographical and geopolitical position; the
transport and transit potential; the touristic potential, comfortable climate conditions for recreation
and treatment, the available infrastructure; human
resources (availability of qualified personnel and
scientific, educational and scientific production establishments at the national and international levels).
That was the situation when the Crimea became part of Russia. In this connection, it is necessary to describe some most typical sources of risks
existing now:
1. For those who produce goods for export it is
important to have transport communication with the
continental part of Russia and risks can appear if
the Kerch crossing construction is delayed. On the
whole, there is a risk which depends on the quality
how successfully the infrastructure projects are
made.
2. For the touristic sphere, there is a risk
which is connected with short periods of time during which it is necessary to create a positive image
of the region. The most serious problem is the
provision of fresh water to the Crimean Federal
District. For investments in real estate objects,
there is a risk that the market is constantly changing and there is a big demand in them, making
prices higher; therefore, much depends on the experience of investors.
3. Potentially risky are organizations with a
high share of foreign capital which, under such difficult economic conditions, can act against the Russian legislation and deliberately ruin the existing
economic relations.
4. An additional factor of risk is the policy of
the Central Bank: more expensive credit resources
against the background of the weakened rouble
contradict the aims of the state to develop the economy of the country.
5. Corruption in Russia, often systematic, is a
threat to any sphere of life. In the rating of assessing corruption (which has been conducted since
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1995), Russia always occupies the lowest places. It
proves that Russia has a high level of corruption
and inefficient means to combat it.
Risks connected with corruption are assessed
as the risks undermining the state sovereignty of
Russia. Therefore, they can make any private risks
critically dangerous.
In this sense, investment processes in the territory of the Crimean Federal District are aimed at
elaborating a healthy investment mechanism, free
of corruption. First of all, it can be contributed to
by the political will of the leaders of the country.
Weaknesses in the development of the Crimean
Federal District and any investment risks connected
with them will give the state positive experience, to
be further translated into the territories of other
constituent entities.
We cannot but mention that since the reunification of the Crimea and Russia much is done to integrate the Republic of Crimea and the city of federal
significance – Sevastopol in the Russian legal
space. Nowadays, there are legal conditions to adjust all spheres of economy of the Crimean Federal
District (CFD) and its social sphere to the legal system of Russia. For that purpose, Russia has passed
8 federal constitutional laws, 32 federal laws and
more than 600 bylaws.
One of the first decisions, and quite logical, was
the decision to create a free economic zone in Sevastopol. In our view, it has successfully combined the
task to attract investments (i.e. the economic element)
and to provide the political image of the Crimea by
the Russian authorities. In other words, that was the
decision for the image of the region, alongside with
the introduction of three state languages.
Describing measures on the creation of the
FEZ in the Crimea, we should remember that its
main purpose was the recovery of the economy and
attraction of investments. It is a well-known fact
that the inclusion of the Republic of Crimea in Russia was a formal pretext to impose sanctions against
Russia, which were used as an instrument of pressure with the purpose to slow down the pace of
economic development, with further destruction or
long-term stagnation of the Russian economy.
On 29 November 2014, Federal Law No.377FZ “On the Development of the Crimean Federal
District and of a Free Economic Zone in the Territories of the Republic of Crimea and the City of
Federal Significance – Sevastopol” (further FZ

No.377) was adopted. This economic zone will operate during 25 years.
The provisions of the Law significantly simplify the visa regime, decrease taxes on profit and
contributions to social funds and, in some cases,
customs duties for the residents of the FEZ are zero. From the viewpoint of tax preferences, this zone
is the most attractive from all Russian zones. There
is a special order of conducting entrepreneurial and
any other type of activities and a special customs
procedure (regime) of the free economic zone. This
special regime (Art.15 of Federal Law No.377-FZ)
is applied to urban planning and land use when the
objects are built for the implementation of different
investment projects by the FEZ participants (Art.17
of the Law; which comes into force on 1 January
2017); a special regime of taxation; providing subsidies to compensate for the costs of the FEZ participants, including the costs connected with the customs duties, taxes and levies on the goods (except
for excisable goods) which are transported for their
further use in the construction, equipment and technical support of objects necessary for the implementation of investment projects.
The customs procedure of the free economic
zone is stated by Chapter 5 of Federal Law No.377FZ. This procedure determines, in particular, the
order of conducting customs operations in respect
to foreign goods as well as goods from the Customs
Union. The regime of the free economic zone will
enable the participants of the FEZ to import to the
Crimea such goods, spare parts and equipment duty-free which are necessary for the implementation
of investment projects.
Besides, the provisions of Federal Law
No.377-FZ regulate the order of managing the FEZ:
its body of management and its powers, the order of
its constitution and work of the expert council.
The procedure of getting the status of the FEZ
participant is detailed in Art.13 of Federal Law
No.377-FZ. To get such a status, a person must be
registered in the territory of the Crimea, registered
with the Tax Administration Agency and must have
an investment declaration which fully complies with
the requirements of the said Law. Requirements to the
content of information to be put in the investment declaration are stated in p.3 of the Article. In other words,
the status of the FEZ participant can be received only
by an economic entity which conducts entrepreneurial
activities and implements an investment project. For
this purpose, for example, it is not enough just to buy
real estate on the peninsula. On the basis
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of the written application submitted by the person
to the supreme executive body of the state power in
the Crimea or Sevastopol, this person (in case of
full compliance with all the requirements established by Federal Law No.377-FZ) has to enter into
an agreement which regulates the conditions of the
activities in the FEZ.
The procedure of entering into the agreement on
the conditions of the activities in the FEZ directly depends on the volume of investments to be made. If the
investment declaration provides for capital investments in the amount not less than 100 mln.roubles by
the FEZ participant, the documents to receive the status of the FEZ participant will be processed within
seven days. On the day when the executive body
makes its decision, it must send the signed agreement
or the motivated refusal to the applicant (p.8). If the
volume of capital investments is more than 100 million roubles, the agreement is made upon the consent
of the expert council which has the right to make
changes into the investment declaration. In this situation the period of approving the agreement will be
prolonged up to 22 days (p.9 – 13).
Under p.16, the agreement on the conditions of
the activities in the FEZ comes into force on the
day of its signing. However, a person obtains the
status of the FEZ participant since the date an appropriate record is made in the register of the FEZ
participants (p.19). In other words, since the date an
appropriate record is made in the register of the
FEZ participants, the FEZ participant has the right
to apply a special regime (for example, of taxation)
in respect to the activities undertaken. The procedure of making an appropriate record in the register
of the FEZ participants takes three days since the
date the executive body authorized by the RF Government receives a copy of the contract (in Sevastopol, it is the City Department on the Issues of the
Free Economic Zone). The fact of making an appropriate record in the register is certified by the
issuance of the relevant certificate (p.18).
A person loses the right to apply a special regime when an appropriate record is made in the
register that such a person is excluded from the list
of the FEZ participants (p.26). The list of grounds
for this is stated in p.23.
As a result, the FEZ participant is entitled to
apply special regimes in respect to the activities
which are provided for by the relevant agreement.
Alongside with that, a person can undertake other
types of activities, but the right to apply a special
regime in respect to such activities is lost by such a
person (p.21–22).
The certificate of the FEZ participant will enable its holder to reduce the tax burden (subparagraph 2, p.1 of Art.15 of Federal Law No.377-FZ).
The corresponding amendments in the tax legisla-

tion and insurance contributions legislation have
been introduced by Federal Law No.378-FZ of 29
November 2014 “On Introducing Amendments to
Certain Legislative Acts of the Russian Federation
in Connection with the Adoption of the Federal
Law “On the Development of the Crimean Federal
District and the Free Economic Zone in the Territory of the Republic of Crimea and the City of Federal Significance Sevastopol”1 and Federal Law
No.379-FZ of 29 November 2014 “On Introducing
Amendments to Part One and Two of the Tax Code
of the Russian Federation in Connection with the
Adoption of Federal Law “On the Development of
the Crimean Federal District and the Free Economic Zone in the Territories of the Republic of Crimea
and the City of Federal Significance Sevastopol”2.
New provisions have been added into Federal
Law No.212-FZ of 24 July 2009 “On Insurance
Contributions in the Pension Fund of the Russian
Federation, the Fund of Social Insurance of the
Russian Federation, the Federal Fund of Obligatory
Medical Insurance”3, under which the insured person within 10 years after receiving the FEZ status
beginning with the first day of the next month after
the month when such a status is received shall apply the following tariffs for insurance contributions:
the Pension Fund of Russia – 6%, the Fund of Social Insurance – 1.5%, the Federal Fund of Obligatory Medical Insurance – 0.1%. Consequently, the
total volume of contributions into non-budget funds
of the FEZ participant will amount to 7.6%, while
for the average insured the total volume of contributions is much higher – 30% (into the Pension
Fund of Russia – 22%, the Fund of Social Insurance of the Russian Federation – 2.9.%, the Federal
Fund of Obligatory Medical Insurance - 5.1%).
1

On Introducing Amendments to Certain Legislative
Acts of the Russian Federation in Connection with the
Adoption of the Federal Law “On the Development of
the Crimean Federal District and the Free Economic
Zone in the Territory of the Republic of Crimea and the
City of Federal Significance Sevastopol”: Federal Law
No.378-FZ of 29 November 2014 [Electronic resource].
Access from the reference system of “KonsultantPlus”.
2
On Introducing Amendments to Part One and Two of
the Tax Code of the Russian Federation in Connection
with the Adoption of Federal Law “On the Development
of the Crimean Federal District and the Free Economic
Zone in the Territories of the Republic of Crimea and the
City of Federal Significance Sevastopol”: Federal Law
No.379-FZ of 29 November of 2014 [Electronic resource]. Access from the reference system of “KonsultantPlus”.
3
On Insurance Contributions in the Pension Fund of the
Russian Federation, the Fund of Social Insurance of the
Russian Federation, the Federal Fund of Obligatory
Medical Insurance”: Federal Law No.212-FZ of 24 July
of 2009 [Electronic resource]. Access from the reference
system of “KonsultantPlus”.
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At the same time, it is important to understand
that the reduced tariffs for insurance contributions
are applied only in the case when a person becomes
the FEZ participant not later than three years since
the date of its creation (Part 4 of Art.58.4).
All the above mentioned information illustrates
the importance of the steps undertaken by the RF
government aimed at making the economic situation in the Crimea more stable.
However, these processes develop not as
quickly as it was supposed, and one of the natural
reasons for that was the abolition of the Ministry on
the Matters of the Crimea, which was the body to
perform functions to regulate the special legal regime regulation in the FEZ and, what is more important, the powers to manage the free economic
zone. In particular, its powers included the maintenance of the uniform register of the free economic
zone participants and the issuance of certificates
upon the inclusion of a person into the register of
the free economic zone participants. The Ministry
was abolished three months later by the decree of
the RF President; all its powers were vested upon
the Ministry of Economic Development of the RF.
At first sight, such a transformation seemed natural
under the conditions of optimization of the state
bureaucracy; however, the transfer of powers took
much time - till the December of 2015. In fact, it
almost ceased all investment projects, because potential participants of the FEZ, even without any
fear of “the pressure of sanctions”, did not have a
possibility to register as the FEZ participants because there were no strict legal rules, and what was
the most “difficult” was the lack of forms which
would confirm the fact of registration of the FEZ
participant and give the right to enjoy all the preferences established by the law.
Thus, the legal concept of the creation of the
FEZ (with its preferences) in the territories of the
Republic of Crimea and the city of federal significance - Sevastopol, elaborated at the federal level,
has got bogged down in bureaucratic acrimony and
has not been properly elaborated at the local level:
for example, there is a lack of “fair game” rules, the
investment map, competitive bids of land, “one
window”, etc. We think that all this will be reflected in the 2017 auditing report by the Accounts
Chamber of Russia.

how efficiently the federal budget, state property
and other means were used while SEZs were created and functioning in Russia in 2014-2015. The
Chamber has come to the conclusion that a 10-year
experience of SEZs shows that these zones have not
become an efficient means of supporting the national economy. “The process of creating and managing SEZs is characterized by a high degree of
formalism, irresponsibility and impunity, by a lack
of executive discipline and responsibility for the
decisions and their consequences. The real economic effect of SEZs has not been achieved”, said
S.Agaptsov, an auditor 1. Such trends can be confirmed by different publications according to
which, by the fall of 2016, the RF Government will
have closed down some of SEZs on the basis of a
list of non-effective territories made by the RF
Ministry of Economic Development2.
It is not acceptable to consider territories with a
special economic status exclusively as an instrument
to attract investments, because they are a powerful
means to conduct experimental economic reforms
for the assessment and elaboration of optimal methods of conducting reforms. Probably, if such experimental zones had been created in the USSR in the
1980s, the collapse of the Soviet Union and the transition to the market economy would have gone more
smoothly, without disastrous social and economic
consequences. The purpose of the legal experiment
is to improve the legal regulation of a separate group
of public relations. The legal experiment can be defined as a public method of legal regulation which
artificially changes the conditions of development of
these or those phenomena, creates new forms of the
organization of different processes in life to answer
the question whether these or those legal rules are
possible to introduce or are worth being introduced.
Within foreign economic law, the method of an experiment is to practically check the possibility and
efficiency of changes in foreign economic policy by
means of legally creating artificial conditions for
foreign economic activities.
The above said information illustrates the fact
that the Russian legislator ignores a whole variety
of possibilities that special economic zones offer
and still considers them as a relatively safe and
massive means of attracting foreign investments.
1

URL: http://www.ach.gov.ru/press_center/news/26369
(accessed on 10.05.2016)
2
There are dozens of special economic zones which
have no residents at all. URL: http://www.kommersant.ru/doc/2973156 (accessed on 01.04.2016)

Conclusion
The RF Accounts Chamber has analyzed the
results of the inspection of all the activities to see
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Introduction: the author examines the most common issues associated with the problem of
defects in the mechanism of civil regulation of proprietary relations. The study is based on the
general concept of defects in the mechanism of civil regulation, as well as on attributes of the
proprietary right which are due to the specificity of the subject and method of legal regulation
of these relations. Purpose: to analyze the issues connected with definition of the concept, nature and main features of defects in the mechanism of proprietary relations civil regulation taking into account the basic conception of defectiveness of the mechanism of civil regulation of
social relations, as well as the concept of rights and duties. Methods: the methodological
framework of the research is based on a set of methods of scientific cognition, the dialectical
method being the major one. The following methods are also used: general scientific methods
(analysis, synthesis, analogy, comparison) and specific scientific methods (formal-legal, technical-legal). Results: some problems of defectiveness of the mechanism of proprietary relations
civil regulation have been considered, the objective and subjective reasons for the existence of
defects in this mechanism have been identified. It has been found that the regulatory component
of the mechanism under study is directly dependent on the socio-economic and political development of the state in a particular historical period of time. Conclusions: the defects under
study have been defined, their characteristic features have been revealed. According to the author, defects in the mechanism of civil regulation of proprietary relations are a specific legal
reality manifesting itself in substantial flaws in particular elements of this mechanism or in links
between its elements, these flaws arising from the specificity of the subject and method of property law as a branch of civil law and entailing disruptions in the efficient functioning of the entire civil regulation mechanism.
Keywords: property law; proprietary legal relations; defects; legal regulation mechanism
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Введение: в статье рассмотрены наиболее общие вопросы, связанные с проблемой
дефектности механизма гражданско-правового регулирования вещных отношений. За
основу взяты общее понятие дефектов механизма гражданско-правового регулирования,
а также признаки вещного права, которые обусловлены спецификой предмета и метода
правового регулирования. Цель: проанализировать вопросы определения понятия, сущности и основных особенностей дефектов механизма гражданско-правового регулирования
вещных отношений, учитывая при этом общую концепцию дефектности механизма
гражданско-правового регулирования общественных отношений, а также концепцию
осуществления прав и исполнения обязанностей. Методы: совокупность методов научного познания, среди которых ведущее место занимает диалектический метод. Использованы общенаучные методы исследования, такие как анализ, синтез, аналогия, сравнение, а также частнонаучные методы исследования: формально-юридический, техникоюридический. Результаты: рассмотрены отдельные проблемы дефектности механизма
гражданско-правового регулирования вещных отношений, установлены объективные и
субъективные причины существования дефектов механизма гражданско-правового регулирования вещных отношений. Установлена непосредственная зависимость нормативно-регулятивной составляющей данного механизма от уровня социально-экономического
и политического развития государства в конкретный исторический период времени.
Выводы: выявлены характерные особенности и определено понятие дефектов механизма гражданско-правового регулирования вещных отношений. Дефекты механизма
гражданско-правового регулирования вещных отношений определены автором как специфическая правовая реальность, выражаются в существенных изъянах его отдельных элементов или связи этих элементов, обусловленных спецификой предмета и метода вещного права как подотрасли гражданского права и влекущих сбои в эффективном функционировании всего механизма гражданско-правового регулирования.
Ключевые слова: вещное право; вещное правоотношение; дефекты; механизм правового регулирования

datory and non-mandatory principles in order to
achieve the necessary balance between public and
private interests). These features are elected for the
isolation of specific defects MCLR of real relations
in the framework of the common defects, identified
from the position of the defect items of MCLR and
connection of these elements.
The features of the defects MCLR
of real relations.
The real relations in the subject the civil law
system can be characterized as the property relations on accessories (assignment) of wealth, with
the economic form of the product. Despite the fundamental importance of private interests in the the
property relations it`s an important place in it occu-

The concept of defects of the mechanism
of civil law regulation.
Before we`ll reveal specific characteristics of
defects MCLR of real relations, it`s necessary to
give is in a general way the concept of categories of
such defects. Let us take as a basis the general concept of defects of the mechanism of civil law regulation (hereinafter - MCLR). Defects in the most
general overview can be defined as significant
flaws in its individual elements or connections of
these elements. This aspect of the general definition
MCLR defects will be put on the basis of the study
of special defects MCLR of real relations.
Specific features MCLR of real relations due to
the specifics of the subject (in rem relationships)
and method of regulation (a combination of man299
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pied by the public interest, which is reflected
in the regulation of ownership and property rights
such as the right of operational management and
the right of economic management, as well as limited real rights in land and real estate. That is why it
is so vital to maintain a balance of public and private interests in the regulation of real relations. By
providing the owner the right to act at its own discretion, which reflects the principle of the dispositive legal regulation, the legislator by means of
mandatory regulations puts limits to such discretion, if it doesn`t contradict the law and other legal acts, and does not violate the rights and lawful interests of other persons (Article 209 of the
Civil Code ). For the owner, as well as on the
subjects of other real rights, subject to the limits
set for all civil rights in Article 10 of the Civil
Code: "It is not permitted the carrying out of civil
rights solely with the intention of causing harm to
another person, action in circumvention of the
law with the illegal purpose, as well as other obviously unfair exercise of civil rights (abuse of
rights). Therefore, you can`t use private rights in
order to restrict competition and abuse of dominant market position".

real rights institute. Special central place in the
system of property law, as we have repeatedly
pointed out, takes the institution of property
rights, which also determines the hierarchy in the
construction defects of property law and the close
relationship of ownership defects defects of limited rights in rem. Obviously, in the real relations
MCLR we need to distinguish between defects
and defects of ownership of limited real rights, as
well as systemic defects ratio of these two subproperty law.
The preconditions of the features
of the mechanism of civil law regulation
of real relationships
The Characteristic features of the defects of the
mechanism of civil-legal regulation of proprietary
relations due to:
1) the immediate dependence of the regulatory
component of the regulatory mechanism of the socio-economic and political development of the state
in a particular historical period;
2) the specifics of the individual elements of
the defects of this mechanism, the presence of focal
and subordinate connections of these elements;
3) the presence of intra and inter-relations of
property law.

The underestimation of the economic
component of the form of ownership
as a special feature of the considered defects

The non-compliance with the statutory
regulations the objective needs
of the development of society as a defect
in the mechanism of civil law regulation
of real relationships

The real relations are the basis of any society.
In law, they are mediated primarily by real right,
the nucleus of which acts ownership.
"Property in the broadest sense – as A.V.
Venediktov wrote – ownership as a set of socioproductive relations in general – is legally mediated
not only by right of ownership, but also by the entire system as the other property rights in rem (limited right to use someone else's thing) and an obligation nature "[2, p. 31].
The underestimation of the economic component of the form of ownership is another the characteristic feature of the considered defects and leads
to defects of legal regulation of various forms of
ownership and their implementation.
Inasmuch as we are talking about the mechanism of legal regulation, its defects constitute the
same legal reality that the law itself. And because
the characteristics of the defects of the predetermined system of property rights, which is included as part of the regulatory framework of MCLR.
The system of property law involves such institutions as the Institute of ownership and limited

With all the capabilities of law as a regulator of
social relations, they are not limitless. And there
was Marx's rights in this regard when he wrote that
"right can never be higher than the economic structure and the resulting of cultural development of
society" [4, p. 15].
It`s necessary to agree with the S.S. Alekseev on the one hand , the right should reflect
the urgent needs of social development, and on
the other hand, the application of the law must
comply with the general prospects for the development of state and law. But since almost all Soviet scientists in this historical period, they saw
the prospect of the transition of our country to
communism [2, p. 50], the very remoteness, if at
all achievable this prospect in the foreseeable
future, has led to the catastrophic collapse of the
basic principles of legal regulation of real
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relations in the Soviet Union, which happened in
the 90s of the twentieth century.
In the early 90's V. P. Mozolin had already realized the communist illusion of the Soviet period
of our history, he see the main to the legal ownership structure that best meet the needs of new relations of production property, which is realized by
society and which it needs [5, p. 14].
For all its objective conditionality, the right
is a subjective factor in the development of society. Moreover, this factor is secondary in comparison with the political structure of society and the
state, since it is the state, represented by the legislator "creates" right. Therefore, the mechanism
of legal regulation cannot be affected by the legislative activity of the state, exacerbating the
malfunction of this mechanism, if the legislator
does not see the objective needs of society and
disoriented in the prospects of development of
the state and law.
Ideally, in a modern society through democratic institutions suffrage will of the majority of the
population is transformed into the will of the legislator. The public sense of justice is the basis of the
formation of the rule of law itself is developing under their influence. It should be considered a source
of law, which forms the will of the legislator, and at
certain stages of development of society in the absence of regulatory requirements can be a source of
law enforcement agencies rendering solutions.
Thus, in the first years of Soviet power, the courts
were "in the absence of the corresponding decree or
incompleteness of his guided socialist legal consciousness" [3, p. 115].
The main defect in the mechanism of legal
regulation of social relations in Russia in the late
twentieth century was due to (for all other, intervening causes, including the important role played
by the lack of political will and the collapse of the
state machinery) inconsistency of legal regulations
to the objective requirements of social development. That is why in the mechanism of civil – legal
regulation, undergone regulatory requirements have
been undergone to a radical change in the first place
in the field of property relations, because the property it is the economic foundation of every society.
New Russia inherited defects in the regulatory
requirements of the Regulation of the Soviet period

of ownership. These rules of law no longer meet the
development needs of society.
By defects the normative framework of civillegal regulation of civil relations should be attributed primarily inconsistency of its norms to
economic relations, the development needs of
civil transactions, interests of citizens and legal
persons in the preservation and protection of their
rights, gaps in the law, lack of coordination, and in
some cases contradictory certain legal norms and
institutions, systematic violation of rights. In conjunction with other causes they generate seems to
malfunction in the mechanism of civil-legal regulation of social relations. All these defects in one way
or another relate to and property law.
The disturbance of the balance of interests of
the owner and the holders of other real rights on the
same property as a systemic defect in the mechanism of legal regulation.
In the civil law science many authors emphasize the role of property as "systemically important
element in social and industrial relations" [6, p. 3].
The property defines the system of property relations. This in turn determines the value of the defects detected in the intra and inter-relationships of
the property law.
The disturbance of the balance of interests of
the owner and the holders of other real rights on the
same property should be attributed to systemic defects in the mechanism of legal regulation violating
coordination (land owner and the legal owner of the
land easement) and subordination connection (the
state as the owner of the state property - state legal
face as the franchisor the right of operational management).
The methodological positions of researching
MCLR of the real relationships.
The property law has a central place in the civil
law system, mediates the statics of civil turnover
and is the basis for its dynamic development.
Moreover, in the science of civil law property right
is defined as a sub-branch of civil law.
The absence in the Russian law until particular
time, a set of interrelated institutions of property
law, the combined expanded system of general
rules of property law confronts science of civil law
problems of further development of the theory of
property rights, and to further improve the standards legislator property law. With discussed
301

I. P. Kozhokar

methodological position, in our mind, and it is necessary to research the defects of the mechanism of
legal regulation of real relations.
In order to eliminate this defect many aspects
work: jurisprudence, legislators, law enforcement
bodies and the entire legal community. In other
words, the defects of the law eliminated with lawmaking mechanism. As part of this work we adhere
to the thesis on the division of the process of creating
norms of civil law and the mechanism of civil-legal
regulation. At the same time, it is impossible not to
note the profound connection between these processes. The defects of the law, which is the determining
element in the mechanism of legal regulation reflected in the content of regulations already entail undesired effect of the mechanism of legal regulation and
do not give him the opportunity to act effectively.
Property Law prepares and adjusts the static
property relations, while liability law mediates the
dynamics of property relations. However, as has
been said, the defects in the mechanism of legal regulation of proprietary relations, in particular the
regulatory framework may lead to defects in the regulation of obligations relations.
Thus, the characteristics of defects MCLR of the
real relations determined by a number of objective
and subjective criteria (factors). These features are
such that some of them act primarily determinants of
defects and simultaneously characterize their particular characteristics.
The summary.
Summing all, we can conclude that to the characteristic features of defects MCLR of real relations
are the following:
1) The direct dependence of normativeregulatory component of the mechanism of socioeconomic and political development of the state in a
particular historical period. This dependence, above
all, the most striking effect on the existence and content of the rules and institutions sub-sector of real
right that at this stage affects the availability and
content of the structural elements of the mechanism
of the proprietary-legal regulation of civil relations,
namely the lack of a set of interrelated institutions of
property law, the United deployed a system of common rules of this sub-sector.
2) The special defects MCLR of real relations
due to the specificity of the subject and method of
property rights as a subsector of the civil law.
3) The lack of coincidence between public and
private interests served by different forms of ownership and limited real rights, gives rise to defects in

the balance of interests, which is the basis of the instability of society.
4) The underestimation of the economic component of the form of ownership is one of the characteristics of defects MCLR various forms of ownership.
5) Of the many features of the subjective defects
of MCLR of real relations should first be noted disadvantages of scientific research on the problems of
property rights and the absence of research on the
mechanism of defectology civil regulation studies.
Given all the above, you can give a general concept of defects MCLR of real relations.
Defects in the mechanism of civil-legal regulation of real relations are legal reality and expressed
in significant flaws of the individual elements or
connection of these elements due to the subject characteristics and method of property rights as a subsector of civil law, and involving disruptions in the efficient functioning of the entire mechanism of civillegal regulation.
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Введение: статья посвящена проблемным вопросам возбуждения дела о банкротстве по инициативе должника, а именно практике применения статьи 8 ФЗ «О несостоятельности (банкротстве)», и перспектив совершенствования практики предупреждения банкротства на ранних стадиях. Цель: проанализировать проблемные вопросы
предвидения должником своей несостоятельности и возбуждения дела о банкротстве
по инициативе должника, выявить возможные пути их решения. Методы: совокупность
методов научного познания, среди которых ведущее место занимает диалектический
метод. Также использованы методы сравнительного правоведения, анализ, синтез и системный метод. Результаты: изучение релевантной судебной практики показало, что,
несмотря на закрепление статьей 8 закона о банкротстве права должника подать заявление о банкротстве в предвидении этого банкротства, процедура банкротства в предвидении должником своего банкротства не вводится. Именно несвоевременное возбуждение дела о банкротстве сводит на нет весь существующий реабилитационный потенциал банкротства, в результате более чем 96 % дел вводится в конкурсное производство. Выводы: нет необходимости закреплять в законе о банкротстве правила об обязанности должника доказывать наличие обстоятельств, свидетельствующих о наступлении неплатежеспособности в будущем, а также изменять статью 94 закона о банкротстве. Следует предоставить участникам юридического лица права требовать введения тех или иных мероприятий в зависимости от того, подал ли заявление сам должник.
Ключевые слова: заявление должника; предвидение банкротства; заявление кредитора;
наблюдение; финансовое оздоровление; фиктивное банкротство; корпоративный контроль

Introduction
Main content

Nowadays, scientists and legislator focus much
attention to the rehabilitation potential of the insolvency law. Rehabilitation is intended to help the
debtor to find a way from a difficult financial situation. In this regard, the moment of bankruptcy case
commencement is very important since an early
start of rehabilitation procedures can significantly
increase the prospects of success.
The untimely beginning of the insolvency process is the one of the main obstacles to the effective
usage of rehabilitation procedures. The management of the debtor tries to recover from crisis independently without resorting to the use of rehabilitation measures of the Federal Law «On Insolvency
(Bankruptcy)»1 (hereinafter - the Bankruptcy Law).
Such «self-maintained» anti-crisis management
gives effect very seldom, therefore the company
comes to judicial bankruptcy process without any
chances to recovery.
In our opinion there are two reasons why
mechanisms of insolvency prevention as well as
rehabilitation procedures are not applied: 1) the
debtor’s management faces with the risks and difficulties if the insolvency case is commenced voluntarily and in its prediction, and 2) low level of
shareholders responsibility.
Let's consider each of the reasons in more
detail.

The prevention of insolvency is a very important rehabilitation instrument as it is much easier
to recover the debtor at early stages. The article 8 of
the Bankruptcy law provides to the debtor the right
of filling a bankruptcy petition in prediction of the
insolvency but unfortunately, it does not work as a
practical matter.
The debtor’s management usually does not
use the instruments of the Bankruptcy law for the
company’s recovery due to the risk that the management will be brought to responsibility for
fraudulent bankruptcy. In practice it is very difficult to distinguish when the chief executive officer (hereinafter – CEO) files a bankruptcy petition in prediction of insolvency and when the petition is a knowingly false. The prediction of
bankruptcy is evaluation category therefore it is
not excluded that the debtor’s management can
mistake, moreover lack of accurate legal determination of the term "bankruptcy prediction" can
entail unfounded bringing to criminal or administrative responsibility [2, 5].
The maximum liability for a crime, stipulated
in article 197 of the Criminal Codes of the
Russian Federation2 (further – the Russian

1

2

Federal law of 26 October 2002 No. 127-FZ “On insolvency (bankruptcy)” // Legislation bulletin of the Russian Federation. 2002. No. 43. Art. 4190.

The Criminal Code of the Russian Federation of
13.06.1996 No.63-FZ // Legislation bulletin of the Russian Federation. 1996. No. 25. Art. 2954.
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Criminal Code) equals six years of imprisonment. Taking into account that major damage for
the purposes of article 197 of the Russian Criminal
Code is the damage that exceeds the amount of one
million five hundred thousand rubles, the risk for
the debtor's CEO of being brought to responsibility
depends on the number of creditors and on the
amount of their claims. Thus, the bigger amount of
creditors’ claims results more risk of criminal prosecution in case of filling the bankruptcy petition by
the debtor its prediction.
Even if there is an absence of the event of
crime stipulated in art. 197 of the Russian Criminal
Code, there is a risk of administrative prosecution
for the debtor's CEO on point 1 of article 14.12 of
the Code of Administrative Offences1, which contains very severe sanction in the form of disqualification.
Evidently, the CEO will refrain from filing the
voluntary bankruptcy petition despite the fact that
at an early stage of insolvency of chances of debtor’s recovery is much more. As a result, a creditor
will fill the bankruptcy petition much later when
the perfect moment for the debtor’s recovery is already missed and there is nothing left except for
winding up proceedings.
However, the problem of non-usage of mechanisms specified in article 8 of the Bankruptcy law is
based not only on such factor as risk of being
brought to responsibility for fraudulent bankruptcy.
Even if the debtor's management decided to fill the
voluntary petition for bankruptcy in its prediction,
the court may refuse to commence the supervision
procedure.
The matter is that in order to start voluntary
bankruptcy the debtor is obliged to prove the presence of the circumstances which obviously testify
that in the nearest future the debtor will be incapable to pay its debts and (or) will not be able to make
obligatory payments in the budget and in off-budget
funds. The court in turn needs to establish these
circumstances as only in case of their presence
debtor enjoys a right to file a voluntary bankruptcy
petition2.

Thus, the courts are obliged to invoke bankruptcy proceedings if debtor despite the fact that
there are no signs of insolvency proves the circumstances envisaged in article 8.
This rule is established by the law. However in
case law the following situation may appear: the
debtor files a voluntary bankruptcy petition, but the
court refuses to start a supervision procedure on the
ground that “there are no evidence of insolvency as
well as there are no the evidence that on the date of
the petition the debtor had circumstances that obviously testify his inability to pay debts on scheduled
time”3. The debtor produced the evidence but court
has recognized them as inadmissible. In less than in
a year after the delivery of the appeals judgement
regarding the debtor the supervision procedure was
started, since one of the creditors has filed an involuntary petition4.
The following situation can also appear: regarding the debtor several bankruptcy petition were
filed and the voluntary petition is allowed to proceed first. The debtor did not manage to prove his
insolvency and his petition was left without consideration5. However the petition of the creditor that
joined to the bankruptcy case later was granted and
the supervision procedure was started6.
Unfortunately in case law such situations
are frequent7. And in this concern the following
adoption of the Federal Law of 30.12.2008 №296-FZ
“On Amendments to the Federal Law “On Insolvency
(Bankruptcy)” // Bulletin of the Supreme Arbitration
Court of the Russian Federation. 2009. No. 9.
3
The resolution of the Seventh Appeal Court of
29.10.2012 №07AP-7229/12 in the case №A673781/2012. The document has not been published. Access from the legal reference system Consultant Plus.
4
The determination of the Arbitration Court of the
Tomsk region of 04.09.2013 in the case №A67-3575 /
2013. The document has not been published. Access
from the legal reference system Consultant Plus.
5
The resolution of the Arbitration Court of the Moscow
District of 19.03.2015 №10AP-14324/2014 in the case
№A41-34695/2014. The document has not been published. Access from the legal reference system Consultant Plus.
6
The determination of the Arbitration Court of Moscow
region of 28.05.2015 in the case №A41-34695/2014. The
document has not been published. Access from the legal
reference system Consultant Plus.
7
The resolution of the Tenth Arbitration Appeal Court of
08.11.2014 in the case №A41-33596/11. The resolution
of the Fifth Appellate Court of 18.07.2015 №05AP4451/15. The documents were not published. Access
from the legal reference system Consultant Plus.

1

Code of the Russian Federation on Administrative offences of 30.12.2001 No. 195-FZ // Legislation bulletin
of the Russian Federation. 2002. No. 1 (part 1). Art. 1.
2
The resolution of the Plenum of the Supreme
Arbitration Court of the Russian Federation of
23.07.2009 No.60 “On some issues relating to the
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question arises: why the voluntary bankruptcy petition that is filed in insolvency prediction is not
granted while the involuntary petition that is filed
slightly later is granted?
Starting answering this question is necessary
with the fact that neither the law nor the case law
define which circumstances can obviously testify
the debtor’s inability to pay its debts in future. The
above described case law allows to draw a following conclusion that the debtor cannot prove the existence of circumstances that can testify its inability
to pay the debts in future despite the fact that these
circumstances exist in fact.
It would be wrong to consider that courts delivered illegal judgements as the law was applied
by them in its literal interpretation. It allows us to
draw a conclusion that the problem of non-usage of
article 8 resides in the terms of the Bankruptcy law.
The debtor is interested in the recovery and as
it has financial difficulties every possible assistance
in recovery is needed to be rendered. In our opinion
that is the basic sense of filing the voluntary bankruptcy petition in the insolvency prediction. According to M. G. Porokhov the aim of article 8 of
the Bankruptcy law is a protection of an established
order of insolvency procedure implementation
which is a necessary condition of economy rehabilitation. That aim was pursued by the legislator [5].
However the above mentioned circumstances resist
achieving this purpose.
The matter is that success of the debtor’s recovery as well as availability of the circumstances
that testify the inability to pay the debts in future
directly depend on time before the onset of the
company’s insolvency. There are more chances that
solvency will be recovered if the debtor’s management predicts the approaching insolvency earlier.
And at the same there are less impartial circumstances that testify the inability to pay debts on
scheduled time if the debtor’s management predicts
the approaching insolvency earlier. It turns to the
conclusion that if debtor files the voluntary bankruptcy petition earlier then there are high chances
for debtor’s recovery as well as there are low
chances that the bankruptcy proceedings would be
invoked.

The question arises: is there a need to connect
insolvency prediction with the existence of the circumstances specified in article 8 of the Bankruptcy
law or the assistance to the debtor in the form of
insolvency proceedings initiation is much better
without the examination of presence of such circumstances as in Russia such practice nullifies all
potential of insolvency prediction?
To answer this question, we consider necessary
to study foreign practice of voluntary initiation of
insolvency in its prediction.
In the USA, there is no need to provide any evidence of approaching insolvency in order to start
insolvency proceeding by a voluntary petition. This
rule works for any procedure that the debtor wants
to invoke as of winding up and rehabilitation oriented. By the general rule for insolvency proceedings initiation the debtor needs to provide only a
certain package of documents together with the
voluntary bankruptcy petition and after that the case
would be commenced [6, p. 503].
Generally, the US insolvency model is built in
such a way that for the protection provided by the
Bankruptcy Code may apply to any person. Very
often the voluntary bankruptcy petition is filed by
the solvent company, thus company is not needed
to prove its insolvency.
In Great Britain it is also possible to invoke the
administration procedure (an analog of external
management, further – administration) regarding
companies that are solvent, but in future can become insolvent [7, p. 673]. Moreover, it should be
noted that such rehabilitation procedure as administration could be invoked without court order.
In accordance with Article 27 of the Insolvency act Annex B1, if the administration is invoked
voluntarily, there are no provisions that oblige
debtor to prove the presence of insolvency signs or
circumstances that testify insolvency in future. In
order to start a procedure the company’s management shall make an official statement in which it is
stated that the company will not be able to pay its
debts in the next 12 months1.
Thus, in Great Britain for starting insolvency
proceedings the company shall be considered
1

Insolvency act 1986 [Electronic resource] // National
archive of the Government of HM [Off. Website].
20.04.2015
of
URL:
http://www.legislation.gov.uk/ukpga/1986/45/contents (date of the address
20.04.2015).
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insolvent or close to insolvency. Insolvency or a
condition close to it will be considered proved if the
company’s management made the above-mentioned
statement [8, p. 390]. It is not necessary to prove
availability of any other circumstances about future
insolvency.
It is worth noting that the presence of this provision in Britain legislation, which is clearly procreditor, is a clear illustration of a strong orientation
on debtor’s recovery.
Thus, we come to a conclusion that if the debtor’s management is confident that the company
would be incapable to pay its debts in the future,
then the voluntary bankruptcy petition shall be
granted by court without regard to the presence of
circumstances that confirming the fact of future
insolvency. In case of filling a voluntary bankruptcy petition the debtor has an intention either to prevent its failure, that will reduce expenses of creditors, or to enter into bankruptcy aiming a subsequent winding up, that will also reduce expenses of
creditors.
In this regard it is necessary to mention a standpoint of E. Sh. Ageeva according to which if the
debtor intends to be recovered then the petition for
financial recovery should be filed instead of bankruptcy petition. As a result, in relation to the debtor
financial recovery will be invoked bypassing the supervision procedure [1] that, certainly, will have
good influence on the prospects of rehabilitation.
Moreover, we think that in this case would be solved
the problem of bringing management to responsibility for fraudulent bankruptcy. Filing the petition for
financial recovery the debtor’s management will not
fill a knowingly false petition it would be more correctly to state that the management declares that the
company needs a recovery measures to be applied in
order to prevent insolvency.
Lawmaking experience of the Republic of Kazakhstan is interesting in this connection. The law
“On rehabilitation and bankruptcy”1 provides possibility of application of accelerated rehabilitation
procedure. This procedure can be approved if the

debtor at the time of petition filing is solvent, but
there is a high probability that the debtor will not be
capable to pay its debts in the next twelve months.
It should be noted that a similar opportunity is
provided in the draftlaw developed by the Ministry
of Economic Development2 (further – the draftlaw).
The debtor will enjoy a right to fill either a bankruptcy petition or financial recovery petition. However,
the obligation to prove “the circumstances that obviously testify the fact that the debtor will not be able
to fulfill monetary obligations and (or) an obligation
on payment of obligatory payments at the scheduled
time” all is also kept, moreover it is also extended to
cases when the debtor fills a petition for financial
recovery. Also as a shortcoming of the draftlaw it is
possible to specify the absence of period during
which the debtor will become insolvent.
Despite the fact that the draftlaw do not solve
the problem on filing a voluntary bankruptcy petition in its prediction, it should be assessed positively, including due to other highly promising innovations in the field of rehabilitation. However, the
draftlaw is under consideration by the Ministry of
Economic Development since 2009 which is very
eloquently about the interest of the legislator in
solving this problem.
Another incentive for the debtor to fill a voluntary bankruptcy petition can be a possibility that corporate bodies of debtor could be deprived from its
powers to decide whether to apply certain rehabilitation measures or not. Such measures as the replacement of the debtor's assets, the increase in share
capital by placing additional common shares and the
other measures listed in paragraph 2 of article 94 of
the Bankruptcy law are very effective, but the possibility of their use is determined by the debtor’s corporate bodies. It is worth noting that the measures
listed in paragraph 2 of article 94 of the Bankruptcy
law can directly affect the corporate control of
shareholder or the ability to operate business.

2

Draft Federal Law "On Amendments to the Federal
Law" On Insolvency (Bankruptcy) "and Certain Legislative Acts of the Russian Federation with regard to regulation of the use of supervision and financial recovery
procedures" [Electronic resource] // Federal portal draft
regulations
[off.
site].
04.20.2016.
URL:
http://regulation.gov.ru/projects#npa=22241 (date of the
address 20.04.2016).

1

Law of the Republic of Kazakhstan from March 7,
2014 №176-V ZRK “On rehabilitation and bankruptcy”
// Bulletin of the Parliament of the Republic of Kazakhstan. 2014. №4-5. Art. 23.
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Is it reasonable to grant to debtor’s shareholders such a right if the bankruptcy petition was filed
by the creditor? In our opinion the fact that the
bankruptcy petition was filled by creditor testifies
either that debtor’s management or owners acted in
bad faith or that they are no able to rule the firm. If
creditors are interested in rehabilitation the decision
on whether to apply recovery measures or not shall
be made by creditors even if this measures directly
affect the rights and interests of shareholders.
Therefore, approval of recovery measures from
company owners is excessive as they already
brought the company to insolvency, it is necessary
to work without the need for their approvals, especially if it concerns such effective actions. Salvation of the company including from inept managers
and owners will be a priority in this case. Businessmen shall realize that bringing the company to
bankruptcy, they lose not only their property, but
also do harm and to other participants of a commercial turnover therefore they shall not be guided only
by their interests.
Only in the case where a bankruptcy petition
(in future the financial recovery petition) is filled
by the debtor, then the rights of the shareholders
shall be protected and measures listed in paragraph
2 of article 94 of the Bankruptcy law should be applied only with the consent of shareholders. Filling
a voluntary bankruptcy petition the debtor expresses its intention to rehabilitation and demonstrates its
owners and management acted in good faith.
Securing such a rule in the law will increase
level of responsibility of shareholders since it will
affect them directly. That also will change the perception of the business community that the Bankruptcy law is a “one-way ticket”. If the debtor’s
management fills a voluntary bankruptcy petition
by order of the owner then there would be higher
probability of a successful outcome of rehabilitation.
These actions should not be regarded as an opportunity for hostile takeover since not shareholders
but a company itself is a subject to protection during a bankruptcy process. The company and those
who own it are unidentified: they are different persons and they have different purposes. Moreover,
the owner of the company always retains the right

to pay off the debts of the bankrupt company and
remain corporate control over it, if the asset is particularly valuable for him. If the owner due to the
objective reasons cannot do it, then he cannot prohibit other persons to invest in the problem company. As it was already stated above, the purpose of
the rehabilitation procedure, including external
management is recovery of solvency of the debtor,
but not reservation of corporate control over the
company.
It should be noted that this issue had already
been in the attention of the legislator who wanted
to amend the Bankruptcy law, taking as a model
chapter 11 of the US Bankruptcy code [3, 4]. The
procedure could look as follows: according to
court decision, the company is transferred from
shareholders to temporary administrator who operates it and searches an investor; the former
shareholders remain with nothing. This scheme is
more relevant in relation to such a measure as
replacement of the debtor's assets, but at the same
time, it could be also applied when placing additional common shares of the debtor. This principle already applied in banks insolvency: the
transferring to the Agency of Deposit Insurance
and then to a new owner.
The author considers that these actions should
not be perceived as "withdrawals" of the company
from its shareholders. Firstly, not the company, but
powers to choose rehabilitation measures (including
those ones that can directly affect shareholders
rights) which influence on legal destiny of the
company shall be withdrawn. If for the recovery
purposes it is necessary to apply such action as
placement of additional common shares of the
debtor, but the owner opposes it because his share
will be diluted, his interests need to be neglected
since interests of the company in this situation have
a primacy over the interests of shareholder. Secondly, powers to choose rehabilitation measures shall
pass to creditors only when the bankruptcy petition
is involuntary.
Conclusion
Therefore, the author concludes that the rule
about an obligation of the debtor to prove availability of the circumstances
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that testify approaching insolvency in future is useless. We believe that for the purposes of increasing
the rehabilitation potential of Bankruptcy law, this
rule should be applied to cases when the bankruptcy petition (in the future the financial recovery petition) is voluntary, as the case law negates the potential for bankruptcy prediction.
It also concerns the need of change of article
94 of the Bankruptcy law. Shareholder shall enjoy
the right to approve application of these or those
recovery measures depending on if the bankruptcy
is voluntary.
In case of solution of the above described
problems efficiency of rehabilitation procedures
will increase. Certainly, it is possible to call some
of them very radical; however it is necessary to remember that during the crisis period special attention needs to be paid to those areas of the legislation which enhancement can influence improvement of an economic situation.
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Introduction: the paper analyzes the influence of changing legislation in the sphere of
protection and use of intellectual property upon legal regulation and practice of its application
in the field of intellectual activity. Legislation changes in the intellectual property sphere have
contradictory influence upon the regulation of the relevant legal relationship. That is why
analysis of the dynamics of intellectual activity development and its dependence on changing
legal norms and constructions is of great importance. Purpose: to analyze the existing civil
legislation in order to work out practical recommendations on how to improve the efficiency of
protection of intellectual activity results. Methods: methods of analysis and synthesis, methods
of micro- and macroeconomic analysis of legal facts and events, interdisciplinary approach are
used in the paper. Results: it has been revealed that current Russian legislation in the sphere of
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intellectual property protection is rather contradictory. It incorporates collusions and does not
provide economic activity with secure non-contradictory legal regulation. There are collusions
between the existing national legislation norms in the sphere of intellectual property protection
and general international norms and principles. An attempt to bring norms of Russian
legislation into line with norms and principles of international law has not been successful.
Conclusions: it is important to bring national Russian legislation in the sphere of intellectual
property protection into line with conventional international norms and principles. The specific
features of Russian practice of conducting scientific activity ought to be taken into account. It is
strongly recommended to change civil legislation with regard to the patenting system in force
and methods of intellectual property registration existing in Russian patent practice.
Keywords: intellectual property; intellectual activity results; innovation; exclusive rights
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Введение: в статье анализируется влияние изменений, вносимых в действующее законодательство в области охраны и использования результатов интеллектуальной деятельности, на правовое регулирование и практику его применения в сфере интеллектуальной деятельности. Изменения, вносимые в действующее законодательство в сфере интеллектуальной собственности, оказывают противоречивое воздействие на регулирование соответствующих правоотношений. В связи с этим вопросы исследования динамики
развития интеллектуальной деятельности и ее зависимости от изменения правовых норм
и конструкций приобретают особое значение. Цель: авторы анализируют действующее
гражданское законодательство с целью разработать практические рекомендации по повышению эффективности охраны результатов интеллектуальной деятельности.
Методы: в статье использованы методы анализа и синтеза, методы микро- и макроэкономического анализа в трактовке юридических фактов и явлений, а также методы междисциплинарного подхода. Результаты: определено, что современное российское законодательство в области охраны результатов интеллектуальной деятельности противоречиво, имеет коллизии, не обеспечивает хозяйственную деятельность надежным непротиворечивым механизмом правового регулирования. В современном национальном законодательстве существуют нестыковки с международными нормами. Попытка привести их в
соответствие с нормами и принципами международного права не удалась. Выводы: представляется целесообразным приведение в соответствие национального российского законодательства по охране результатов интеллектуальной деятельности с общепринятыми
международными нормами и принципами. Необходимо учитывать специфику российской
практики ведения научной деятельности, а также, при изменении законодательства,
сложившуюся систему патентования, применяемые в отечественной патентной практике методики регистрации результатов интеллектуальной деятельности.
Ключевые слова: интеллектуальная собственность;
результаты интеллектуальной деятельности; инновации; исключительные права

The present situation connected with the development of Russian legislation in the sphere of
intellectual property protection in very complex
and contradictory (in the sphere of copyright and
patent law).
Existing gaps and contradiction of Russian
legislation cause the situation when commercially
profitable inventions become legally unprotected at
all the levels of activity of the society, including
corporative [1, p.185]. That is why it is very important to take into account the requirements and
norms of international law in the sphere of intellectual property protection.
Society can face serious economical, social
and political problems and loss on the level of economic agents and state on the whole, if domestic
scientific and technical inventions will be patented
abroad, not in Russia.
In this regard searching the opportunities to
reduce collisions in national system of legal intellectual property protection, working out the ways
to improve the reliability of intellectual property
protection and copyright protection becomes significant. Changing and improvement of legislation
ought to be based on accurate methodological principles [3, p.260].

Introduction
The aims of reliable protection of intellectual
activity results for many states and persons are
closely connected with a complex of legal, social
and economic questions and development perspective.
The importance of comprehensive protection
of personal and national achievements in the sphere
of intellectual and creative activity is determined by
the fact that practical use of inventions and knowhow, new ideas in business for national defense,
economic activities in intellectual and confrontation
between states and regions has become an important factor of providing national security and
competitiveness of states at the national and corporative level [11, p.332]. The results of intellectual
activity form the basis for manufacturing new
products, implementation of new technologies and
new technique, new organization activities and
cause urgent technical-economic effects [113,
p.245] .
Inventions and discoveries are resources of
new technical ideas and scientific directions in
related spheres. They allow certain corporations
and even states to maintain political authority and
competitive positions in international scene [8,
p.337].
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possible to conclude that the adopted recently Civil
Code, Part IV regulating the order of intellectual
property use and protection requires further improvement. The necessity of legal improvement
can be explained by scientific and technical progress acceleration in the intellectual sphere. Arising
of new relationships and new trends require making
amendments to the legislation. The imperfection of
the law content is displayed clearly in legal practice.
The contradictory nature and ambiguity of
such changing the Russian legislation can be
proved by the analysis of activity degree in inventing and patenting spheres. It is possible to check it
on the example of the inventive activity coefficient
and compare the results for the periods up to 2013
and after 2014 when Laws N 35-FL and N 364-FL
were adopted.
For this purpose the analysis of patent applications number for inventions was made in all the
regions of Russia. The calculation was made per 10
thousands of residents of Russia for the period
2010-2014. The regions were united into 8 Federal
districts (the Crimean Federal Districts was not taken into account, because it was organized only in
2014. The analysis made it possible to reveal the
following. In 2013 the annual 5% increase in the
number of domestic patent applications for inventions took place in 3 Federal Districts (Far Eastern
Federal District, Ural Federal District and Volga
Federal District). In 2 Federal Districts (Central
Federal District and Siberian Federal District) the
coefficient was about 1 per 10 thousands of population. The statistics results analysis revealed, that in
445 subjects of Russian Federation out of 81 regions the number of patent applications for inventions increased (that is more than 55%) and in 7
regions the reducing of patent activity was less than
10% at the utmost points (per 10 thousands of population).
Thus in some years of the analyzed period one
could see a significant increase of patent activity.
For example the Tatarstan Republic in the period of
2013/2010 was among the regions with a decrease
of the coefficient of inventive activity with a value
of 0,93. But in 2012 the number of invention applications significantly increased: 2,51 compared with

Main content
The adoption of the Civil Code (Part IV) of
the Russian Federation has allowed to unify intellectual property law into one system, meanwhile
it has given rise to many collisions and disputes.
The main problem of the Civil Code, Part IV is
that many of its legal norms contradict the international law (for example, legal provisions on the
protection of ideas, inventions, know-how, creative works, trade secrets, innovations, etc.) [11,
p.330].
In particular, this can be seen in the use of
terminology which does not coincide with international law terminology in the field of intellectual property protection and in the critical reduction in inventive and patent activities after introduction of amendments into the Part IV of the
Civil Code of Russia which came into force on
January 1, 2014. Let us discuss these problems in
details.
Terminological gaps of the Russian legislation
in the sphere of intellectual property protection are
displayed in different (more marrow or more broad)
interpretation of the relevant terms and categories
of Russian legal acts in comparison with the similar
terms of international law.
Secondly, the order of allocation of different
objects to intellectual property differs significantly
from that in the international law [12, p.65]. In particular, article 1225, paragraph 1 of the Civil Code
of the Russian Federation refer only 16 objects to
intellectual property, and this list is exhaustive.
This contradicts the provisions of Convention establishing the World Intellectual Property Organization (WIPO) of July 14, 1967. According to paragraph 2 of the Convention the list of intellectual
property objects is opened (i.e. it is not exhaustive).
And since the norms of international treaties ratified by the Russian Federation predominate over
the norms of Russian legislation (according to the
article 15 of the Constitution of Russia and article 7
of the Civil Code), the question arises “what rules
are to be applied in each case”. This complicates
greatly law-enforcement and creates barriers to the
expansion of areas of commercial application and
implementation of intellectual property and intellectual activity results in general. All these makes it
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2,21 in 2010; 2,08 in 2011 and 2,06 in 2013 (per 10
thousands of population). The decrease of coefficient in 2013 in Tatarstan and in similar cases can
be explained by the more active periods in previous
years with a peak of inventive and patent activity.
But after the adoption of Federal Law in
March, 12, 2014 N 35-FL “On making amendments to the parts 1, 2 and 4 of the Civil Code of
the Russian Federation and certain legal acts of
the Russian Federation” 1 the situation changed
greatly.
According to statistics data in 2014 a critical
reduction of inventive activity coefficient took
place in most of the Russian regions. Only in
North-West Federal District it remained at the same
level (that is 1 of the 8 Federal Districts). And the
same situation existed in 35 of 81 regions of Russia. On the whole in the Russian Federation the decrease amounted to 18% by 2013 and 20% by 2010
which is quite significant.
In such a way the statistics data proved the
contradictive role of adopted amendments. The
complicate patenting system, introduction of new
expert examination for utility models influenced
negatively the patent activity.
Another serious problem which ought to be
taken into account during the process of analyzing
the effectiveness of Russian legislation in the
sphere of intellectual property protection, copyright
and patent law is the problem of responsibility for
copyright and related rights infringement. It is
closely connected with emergence of new ways and
methods of copying and replication of intellectual
property and its easy downloading in the Internet
even without the copyright holder’s consent. Thus,
research results indicated that 80% of Russian Internet content is downloaded unfairly. The complexity of proving the facts of violation and circumstances related to the case form one more problem
[5, p.250].
A significant part of legal collisions is connected with interpretation and legal protection of
know-how. A number of questions arising in this
sphere requires to be resolved because some legal

norms of the Civil Code of Russia contradict the
norms of international law. For example article
1465 of the Civil Code of Russian Federation2 contains the definitions of several kinds of information
referring to know-how such as ways of implementation of professional activity in scientific and technical spheres obtained in the course of research activities. However unlike the exhaustive list of intellectual property objects the list of information, referring to know-how is left open and is not exhaustive. That is why practically all information that
satisfy the requirements of the Civil Code can be
referred to know-how (not only technical secrets)
and this causes negative affect to transfer and
commercial application of many kinds of information.
Such approach to understanding the nature
of know-how do not correspond to the interpretation of know-how in world practice. This causes
a lot of disputes, misunderstanding and difficulties for legal practice and economic activities. At
present the term know-how is mentioned more
than in 180 international agreements. Interpretation of know-how that differs from its world
practice can cause serious problems for its use.
Taking into account the current negative situation in the sphere of innovation development
and forming innovation economy in Russia the
legislator worked out a set of documents changing the existing legislation in the sphere of intellectual property protection. Primarily the changing refer to the norms of the Civil Code of Russia
(Part IV) regulating intellectual property rights.
The Federal Law N 35-FL “On introduction of
amendments into the Civil Code” conserving the
intellectual activity results was adopted on March,
12, 2014. It changed the articles 1227, 1229, 12321234, 1236, 1266, 1270, 1366, 1460, 1427 of the
Civil Code of Russian Federation and articles 421
and 438 of the Civil Code that made it possible to
alleviate the situation and get rid of some legal collisions.
It seems that the problem of copyright and related right protection was partly solved by

1

“On making amendments to the parts 1, 2 and 4 of the
Civil Code of the Russian Federation and certain legal
acts of the Russian Federation”: Federal Law. March 12,
2014 N 35-FL // Rossiyskaya Gazeta. 2014. March 14.

2

Civil Code of Russian Federation. Part IV. № 230-FL.
December 18, 2006 // Rossiyskaya Gazeta. 2006. December 22.
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creating and introduction a special Intellectual
Property Rights Court within the system of arbitration courts of Russia.
That will contribute to the development of
more effective professional and fair judgment in the
sphere of intellectual property rights protection.
But some problems and disputable questions
still remain. In our opinion special attention ought
to be paid to the questions of responsibility for violation of copyright and related rights. This can be
explained by the intensive growth on new ways of
quick and easy reproduction and copying of intellectual property objects and the possibility to download them easily in the Internet even without the
copyright holder’s consent [9, p.335].
According to opinion of a wide range of researchers and practitioners the level of rights violation in the field of intellectual property rights is rather high in Russia. Offences related to illegal production and distribution of counterfeit audio and video products and computer programs have became
wide spread [2, p.22]. The Internet plays a significant role in the illegal use of intellectual property.
Huge information potential of the Internet and
extremely poor control over the movement of information in it, the ability of free and numerous use
of the information without permission or consent of
rights holders create favorable conditions for using
the Internet as an instrument for committing offences and copyright violation [4, p.35]. As a result
the speed and easiness of information dissemination
through the Internet has led to widespread copyright infringement, and to the damage which
amounts more than millions of Euros [11, p.35]. In
the era of informatization of the society transactions
and trade of various software products, audiovisual
production and other information products have
became widespread.
Today the legal regulation of the Internets
sphere of action is far from being perfect in Russia .
There are practically no legal acts regulating concrete actions in the Internet. And it is necessary to
regulate the whole Internet sphere.
It should be noted that copyright in the Internet
sphere is regulated by a number of international
acts (primarily by the Berne Convention for the
Protection of Literary and Artistic works on 9 September 1886, the Universal Copyright Convention

on 6 September 1952 and other legal acts and by
national legal acts such as the Constitution of Russian Federation and the Civil Code of Russia (Part
IV). At the same time the international practice of
copyright regulation in the Internet sphere is based
on the international agreements in the sphere of
intellectual property protection in the Internet. Unfortunately such agreements still do not introduce a
complete unified regulation for all states participating in them, because they are not norms of direct
action [6, p.37]. These international agreements
introduce only the basic principles of regulation and
interaction which can form the basis of national
legislation of the states-participants.
The Federal Law N 364-FL “On amendments
to the Federal Law N 35-FL “On information, information technologies and protection of information” and the Civil Procedural Code of Russian
Federation»1 came into force on the 01 of May
2015. The law granted the possibility of a pretrial
dispute settlement between rights holders and
website owners on blocking in injurious website
permanently. This law primarily affects the interests of the owners of the Internet websites with
violate the exclusive rights by placing content
without rights holders consent. If violators do not
respond the complaints of copyright holders in
time they bear responsibility that affects their
business reputation (bona fide).
The list of intellectual property objects which
can be protected by limitation of access to them is
expanded. The Law N 364-FL protects video content
as well as literary and musical works and software.
However provisions of the Law N 364-FL can
be used against the number of large network resources and can lead to blocking Wikipedia and
many search services, file sharing aggregators, social networks and other big websites.
One of the serious shortcomings of the new legal
act is the possibility to block even those Internet resources that were not used for copyright and related
rights violation. For example such a situation can arise
when one IP address is used by several websites.
1

“On amendments to the Federal Law N 35-FL “On
information, information technologies and protection of
information” and the Civil Procedural Code of Russian
Federation» : Federal Law N 364-FL. November 24,
2014 // Rossiyskaya Gazeta. 2014. November 27.
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Moreover existing legislation do not forbid the
owners of blocked websites and the Internet resources to create new websites which can be used
for copyright infringement.
While changing the Russian legislation it is
important to focus on strengthening control
measures for counterfeiting and improving the rules
of the free use of creations and different kinds of
information. Introduction of responsibility for dissemination, use and copying the information, including responsibility of users who practice unfair
use of creations placed in free access will contribute to prevention of copyright infringement.
According to the article 1 of Paris Convention
protection against unfair competition is one of the
objects of industrial property protection. In foreign
countries protection of economic agent against unfair competitiveness in the sphere of industrial
property is traditionally conducted within the
framework of antitrust laws [7, p.829].
It is important to apply complex measures forbidding the ‘”acquisition of a dominant position on
the market of goods and services” and aimed at protecting of wide rage of subjects (economic agents
and consumers) against unfair activities of competitors willing to achieve unfair advantages by using
methods and instruments of unfair competition,
which have become the main methods of protection
of economic agents interests in intellectual property
sphere. But Russian legislation in the field of protection against use of unfair competition methods is
incomplete and imperfect [10. p. 1060]. It addresses
such protection to legislation of other countries.

sibility to qualify certain copyright infringement
through the Internet as fraudulent activity and make
appropriate changes of articles 146 and 159 of the
Criminal Code of the Russian Federation.
It is necessary to bring national Russian legislation in the sphere of intellectual property protection in compliance with accepted international
norms and principles.
Specific Russian practice and approaches to
scientific activity ought to be taken into account.
It is defined that an important direction of existing legal regulation and law practice improvement in the sphere of intellectual property protection in Russia is the development of direct use of
international law and practice of protection against
unfair competition for industrial property objects.
Special attention ought to be paid to patenting
system and applied methods of intellectual property
registration existing in patent practice in Russia.
Even now many Russian enterprises producing
high-tech products patent their inventions and engineering results rather rarely. Move over intellectual
property objects created by different enterprises and
organizations usually are not adequately defined in
appropriate documents. Thus enterprises do not put
know-how and inventions on record and define
them as asset in balance sheet of organizations.
It is revealed that protection of intellectual
property abroad is more effective. This can be explained by the high level of legal culture, effective
legal guaranteed of rights protection and by strict
measures applied to infringers and law violators.

Conclusions
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Results: the author considers the concept of the security function of bank accounts, analyzes options for its implementation, reveals strengths and weaknesses of the legal regulation in this area.
Conclusions: a bank account agreement has a security function. There are several options for its
implementation. They include direct debit (charge-off without a client’s order) and certain forms
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сформировать представление об обеспечительной функции договора банковского счета. Методы: совокупность методов научного познания, среди которых важное место
занимает функциональный метод. Результаты: рассмотрено понятие обеспечительной функции договора банковского счета, проанализированы варианты ее реализации,
отмечены достоинства и недостатки правового регулирования в данной сфере.
Выводы: договор банковского счета обладает обеспечительной функцией. Возможны
несколько вариантов ее реализации. Это и безакцептное списание (списание денежных
средств, находящихся на счете, без распоряжения клиента), и использование отдельных форм безналичных расчетов, осуществляемых через банковские счета и обладающих обеспечительной функцией. Помимо этого, в российском законодательстве появились виды банковских счетов, для которых обеспечительная функция является практически основной (договор счета эскроу, залоговый счет).
Ключевые слова: обеспечительная функция договора; договор банковского счета; обеспечительная функция
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списание денежных средств с банковских счетов; договор счета эскроу; залоговые счета

the parties "lay" the interim incentives of mutual
influence in its relations [7, p. 181].
E. V. Kolomensayadoes not specify a separate
security function. In the framework of the protective function of the economic agreement, the author
notes that at the moment of concluding the contract
the parties may establish, in particular, the manner
of enforcement of contractual obligations, determine the level of liability for the breach of an obligation and formulate, at their discretion, the condition of the contract about the maner of enforcement
of the obligation. Thus, the parties stipulate in advance the ways of self-protection, given the ways
established by the civil legislation, adapting them to
their specific relationships and strengthening their
purposeful action [6, p. 17].
It has been an increasingly common understanding among law scholars to consider the security function as an independent function of a civil
contract. Moreover, in modern conditions its importance is constantly growing. However, the
common notion of the "security function of agreement" has not been developed so far.
V. A. Bormotov considers the security function
as a function of the method of enforcement of obligations [1, p. 95]. Analyzing the insurance contract,
the author concludes that a security function of the
insurance contract is the impact of the insurance
obligation otherwise provided, the obligation as a
way to enforce the obligations to be secured [2].
According to this view, the security function can be
revealed through some ways of securing enforcement of obligations.

Introduction
The vital issue of the civil agreement has not
been thoroughly discussed in the legal studies. This
matter has been generally narrowed to address the
issue of the meaning of a contract. It is evident that
the problem is of more complicated nature.
Any civil agreement has its own specific system of functions. The bank account agreement is
not an exception, with its security function playing
a special role among the others. The importance of
this function has been constantly increasing. The
dynamic development of socio-economic, legal relations, their complexity entails the emergence of
new features (changing some previously available
functions). Sometimes the functions appear and
change faster than the changes in the structure that
has this function. Changing functions gradually
bring in the changes in the structure. A similar process occurs in the bank account agreement. Strengthening the role of the security function has resulted in
modification in the bank account agreement, as well
as development of new types of accounts.
The concept of the security function
of the bank account agreement
There is no unified concept of a security function of the contract in the legal studies. A number
of authors do not distinguish it as a separate function of a civil contract. Sometimes the security
function is defined as a warranty. Thus, according
to O. A. Krasavchikova, the warranty (security)
function is that it is by signing an agreement itself
320
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According to B. I. Salimzyanov, the security
function is an essential feature of a contractual
structure, which indicates the existence of a major
security-organizational or a security-enforcement
legal mechanism and acts as a concentrated expression of the target purpose of the relevant contractual design, as well as emphasizes its instrumental
character. According to this perspective, the security function of a civil agreement should be divided
into two types: a security-organizational and a security-enforcement ones. In the first case, the use of
agreement construction is aimed at a legal formation of a particular, desired by the parties, structure of contractual relationships, while in the second case, such use is of a purely enforcement orientation nature of ensuring the proper enforcement
of civil liabilities [8, p. 11].
From the above viewpoints, it follows that the
security function is closely related to the methods
of enforcement of obligations. In most cases, the
legal mechanism with this function is the way of
providing performance of liabilities. However, in
modern conditions, it can be safe to note that there
are some legal mechanisms that make the debtors
properly perform their obligations and safeguard
the interests of the creditor (in particular, guaranteeing the performance of obligations by the debtor), but not being not the methods of securing the
fulfillment. All of these mechanisms have the security function.
A bank account agreement owns this function.
Moreover, in the framework of such an agreement,
there are a few legal mechanisms to implement it.
In this respect we conclude that the security
function of the bank account agreement is the presence of legal mechanisms provided for in the clauses of this agreement, stimulating the debtor to proper execution of obligations and ensuring their real
performance to the creditor.

the client about transfer and issue of the corresponding sums from the account and conduct other
transactions on the account. The most common
operations is transferring funds to the account and
with drawing money from it. According to Article
854 of the Civil Code a withdrawal from the account should be performed by Bank on the orders
of the client. Without the client’s orders it can be
ordered by a court decision and in the cases established by law or stipulated in the agreement between the Bank and the client.
It means the legislator considers the possibility
of inclusion in the bank account agreement of the
conditions providing execution of obligations by
the owner of the bank account before their counterparties by no accept withdrawing from the account.
In this case one can talk about a potentially incorporated security function in the Bank account
agreement, which is implemented, in particular, by
including the non acceptant conditions in the
agreement, that are aimed at encouraging the debtor
to proper execute the obligations and guaranteeing
the creditor their real execution (providing execution of obligations).
The current definition of acceptance-free deduction of funds from Bank accounts is a challenge.
There are different points of view, including the
relationship between the concepts of "direct debit"
and "indisputable write-off". It is quite often that
they are identified and used as the synonyms. However, there are some differences between them. A
literal interpretation of the term "direct debit"
means that it is the debiting of funds from the account without acceptance, that is, without the consent of the owner. The term “indisputable writeoff” can be considered as a withdrawal from the
account in the absence of any dispute. However, the
use of this term is rather conditional one because
any write-down can be challenged in court.
The term "indisputable write-off" is most often
used in public areas of the law where the possibility
of such cancellation is provided for by law (for example, on the basis of acts of public authorities).
Category "accept-free cancellation" is considered as
the third party’s requirement to the Bank for debiting funds from the client accounts. According to
this view, direct accept-free is derived from the
contractual relationship. Article 854 of the Civil
Code states that withdrawal of monetary funds from
the account can be performed without a client's order. In fact, this is the acceptance-free withdrawal.

Implementation of the security function
of the Bank account agreement
According to Article 845 of the Civil Code of
the Russian Federation1 on the Bank account
agreement the Bank undertakes to accept and enlist
arriving on the account opened to the client (account holder), money funds, to carry out orders of
1

The Civil Code of the Russian Federation. Part Two:
Feder. Law of the Russian Federation on January 26.
1996 № 14-FZ (ed. from 23.05.2016) // Coll. legislation
Rus. Federation. 1996, number 5, st.410.
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The former Guidelines on clearing settlements
in the Russian Federation No. 2-P1 Para. 8.2 provided that the calculations under the collection are
carried out on the basis of payment claims, the
payment of which may be made by order of the
payer (with the acceptance) or without their order
(without acceptance), and by collection orders that
are paid for without the order of the payer (in an
indisputable order). That is, the debiting without
acceptance and in indisputable order was planned
on the basis of various settlement documents. In the
Regulation No. 2-P the term was used both as nonacceptance and indisputable write-off.
The Regulation of the Bank of Russia "On the
rules of implementation of money transfer" No.
383-P2, dated 19.06.2012 is significantly different
in its structure from the previously existing Provision No. 2-P. The rules governing the calculation
of payment requirements and collection orders have
been changed as well. But the adoption of a new act
has caused more issues.
The Regulation No. 383-P states that calculations by collection orders and payments in the form
of remittances at the request of the payee (direct
debit) are the forms of cashless payments, although Chapter 46 of the Civil Code of the Russian
Federation considers these as the types of calculations under the collection.
According to clause 7.4 of the Regulation No.
383-P, the application of collection orders at calculations under the collection is performed if the beneficiary has the right to present the order to the
payer's Bank account, under law or the contract
between the payer and the payer's Bank.
This clause also stated that if the right of the
beneficiary to present the order to the payer's Bank
account is provided by law, the application of collection orders at calculations under the collection is
performed when the payer and (or) the recipient of
funds provides the Bank with the information about
the payee who is entitled to present collection or-

ders to the Bank account of the payer, the obligation of the payer and the underlying contract.
If the right of the beneficiary to present the order to the payer's Bank account is stipulated in the
agreement between the payer and the payer's Bank,
the use of collection orders at calculations under the
collection is carried out when the payer provides
the payer’s Bank with the information about the
recipient of the funds entitled to present collection
orders to the Bank account of the payer, the obligation of the payer and the underlying agreement.
The payer’s right to present collection orders to
the Bank account can be confirmed by the recipient
of funds through a submission of the corresponding
documents to the payer’s Bank. If the recipient is
the payer's Bank, the condition of money withdrawal from the payer’s Bank account can be provided by the Bank account agreement and (or) other
agreement between the payer’s Bank and the payer.
Chapter 9 of the Regulation No. 383-P is devoted to calculations in the form of remittances at the
request of the payee (direct debit).In accordance with
clause 9.2. of the Regulation No. 383-P the payment
request is applied while performing cashless payments in the form of remittances at the request of the
beneficiary, another order of the payee issued in accordance with paragraph 1.11 of the Regulation.
Clause 2.9.1 of the Regulation No. 383-P provides that the agreement between the payer’s Bank
and the payer and (or) in a separate message or a
document, including statements of the acceptance in
advance made by the payer electronically or on paper, can include this acceptance in advance, indicating the amount of acceptance or its determination
procedure, the information about the recipient of
funds entitled to present orders to the payer’s Bank
account, the obligation of the payer and the underlying agreement, including the cases envisaged by the
federal law, with an indication of the ability (inability) of a partial execution of the order, as well as other information.Thus, the security function of the
Bank account agreement can be implemented
through the institution of acceptance-free write off.
From the above it follows that some forms of
wire settlements themselves also have the security
function. However, its implementation in most cases is only possible through the Bank account
agreement. One of the forms of cashless payments
with the security function is the letter of credit that the parties should apply to ensure

1

Regulations on non-cash transactions in the Russian
Federation: approved Bank of Russia on October 3. 2002
№ 2-P; Registered Russian Ministry of Justice on December 23. 2002 № 4068 (repealed) // Bulletin of the
Bank of Russia. 2002. number 74.
2
On the rules of implementation of money transfer: approved Bank of Russia June 19, 2012 № 383-P (as
amended on 11.06.2015.); Registered in the Russian
Ministry of Justice on June 22, 2012 № 24667) // Bulletin of the Bank of Russia. 2012. number 34.
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the performance of the obligations, and stimulate
the debtor to proper execution of obligations to the
creditor and guarantee their actual implementation.
The presence of the security function in the letter of
credit explains the popularity of this form of cashless payments in Russia and abroad [9, p.1].
The development and increasing complexity of
civil legal relations and the current economic situation
have necessitated the improvement of the civil legislation in part of ensuring fulfillment of obligations.
The methods to ensure the fulfillment of obligations in the Civil Code of the Russian Federation
have not always met the needs of the dynamically
developing civil turnover. In this context, there is a
necessity to develop new legal mechanisms that
would reliably and efficiently provide execution of
obligations which stimulate the debtor to proper
execution of obligations and guarantee the lender
their real performance. Due to the fact, that today
most calculations are carried out in cashless form
using Bank accounts, improvement of legislation
and development of legal mechanisms with the security function in the framework of the Bank account contract are relevant and valuable. The legislator has introduced the agreement of the escrow
account into the civil law in response to the arising
need for the emergence of new types of accounts,
the main function of which is the security function.

Reforming the civil legislation, in general and
the rules governing the Bank account agreement, in
particular, is aimed at increasing the number of legal mechanisms in the banking sector, including
the security function among the main ones. The
emergence of legal regulation of the escrow account agreement in Russia is also due to this cause.
The beneficiary is guaranteed to receive cash
upon the occurrence of certain grounds (for example, in the performance of its obligations under the
primary obligation), and the depositor guarantees
that the funds will be transferred to the counterparty
(beneficiary) only if there are reasons stipulated in
the contract. If the grounds do not occur (e.g., the
beneficiary does not comply with the assigned responsibilities), the funds will remain with the depositor. That is, each of the parties to the principal
obligation is guaranteed to receive what they expected at the conclusion of the contract.
As it follows from Article 860.7 of the Civil
Code the agreement of the escrow account is between
the Bank (the escrow agent), the depositor and the
beneficiary. In a relationship there is the third entity
(party) that is independent and which ensures the safety of the funds and their transfer to the counterparty
only in the event stipulated by the contract bases.
The draft of federal law on introducing
amendments to the Civil Code of the Russian Federation1 (hereinafter – the Draft of the amendments
to the Civil Code) involves, in addition to the rules
governing the escrow account agreement, the rules
on the escrow agreements. Moreover, the provisions on the agreement for the escrow account were
intended to regulate relations arising from the escrow agreement (the escrow agreement), in which
the escrow agent was the Bank. However, the escrow account agreement was included in the Civil
Code, whereas the escrow agreements were not.
This is not entirely logical. It is also worth noting
that, for example, Article 860.8 of the Civil Code
mentions the escrow agreements, which are
not present in the Civil Code of the RF.

The security function of the escrow account
On 1 July 2014 the agreement of escrow account was included in Chapter 45 of the Civil Code
of the Russian Federation. In accordance with Article 860.7 of The Civil Code on the escrow account
agreement the Bank (the escrow agent) opens a
special escrow account for recording and blocking
monetary funds received from the account holder
(depositor) in order to their transfer to another person (beneficiary) in the event of the grounds stipulated in the agreement between the Bank, the depositor and the beneficiary.
The escrow account agreement was borrowed
from the Anglo-Saxon system of law. In foreign
countries this type of account is quite common and
it has long been used in practice [10]. In Russia, the
absence of escrow accounts was compensated by
some similar, at first glance, legal structures, such
as a letter of credit, execution of obligations in the
notary's deposit, rental deposit boxes, etc. However,
the escrow account agreement has some fundamental distinctions that effectively implement the security function.

1

On introducing amendments to the part of the first,
second, third and fourth of the Civil Code and Certain
Legislative Acts of the Russian Federation: Feder. project. Law № 47538-6 (adopted by the State Duma in the
first reading the Decision of the State Duma of the Federal Assembly of the Russian Federation of April 27.
2012 № 314-6 GD "On the draft Federal Law № 475386« On introducing Amendments to the part of the first,
second, third and fourth of the Civil Code and Certain
Legislative Acts of the Russian Federation "// Coll. Rus.
law. Federation. 2012. st.2314.
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Due to the fact that the rules on the agreement
for the escrow account appeared in the Civil Code
of the RF before the escrow agreement in Russia
the number of persons entitled to act as escrow
agents considerably limited if compared with the
world practice.
In foreign countries these may be not only
banks but also other entities. According to the Draft
amendments of the Civil Code notaries, professional participants of securities market, insurance organizations and other persons could also act as escrow agents.
Under the current wording of the Civil Code
escrow agents are banks. Perhaps, it is justified at
this stage. For Russia, the escrow account is a new
concept, the legal status of the escrow agents are
not enough regulated in this regard, problems may
arise related to the activities of escrow agents, as
well as their honesty and reliability.
The Draft amendments of the Civil Code of the
RF did not provide clear requirements for the escrow agents, including the licensing, which exists
in many foreign countries with the aim of ensuring
the reliability and integrity of the activities of escrow agents. It is also worth noting that in Russia
the object of the deposit can be only money resource while abroad the object are things (including
cash, certificated securities and documents), wire
money and non-documentary securities.
The Russian legislation provides a number of
additional guarantees for persons entering into an
agreement for the escrow account. For example,
Article 12.1 of the Federal Law "On insurance of
individuals’ deposits in the banks of the Russian
Federation"1 provides the specifics of insurance of
money deposited in the escrow account opened for
the transaction of purchase and sale of real estate.
This article stipulates that compensation shall be
paid in the amount of 100 percent of the amount
available on the account at the time of occurrence of
the insured event but not exceeding 10 million rubles. As the general rule states, the amount of compensation on deposits in a Bank is 1 400 000 rubles
(Article 11 of the Federal Law "On insurance of individuals’ deposits in the banks of the Russian Federation"). The increased amount of compensation is
also aimed at the effective implementation of the
security functions of the escrow account agreement.

The appearance of the escrow account agreement in the Russian law has significantly changed
the ideas about the Bank account. This is due to the
fact that the agreement restricts the right of the account holder to freely dispose of the funds to close
the Bank account, at any time, and it provides the
parties the possibility of their agreement to change
the priority of debiting funds from the account
(within the limits established by law).
In the legal literature there is an opinion that
the escrow account is not a Bank account. It is explained that the legal purpose of any contract of the
Bank account should be always the provided opportunity for the account holder to make settlement
and cash operations. Such an opportunity for the
client as the owner of the escrow account is not
even assumed [5, p. 6].
Indeed, Article 860.8 of the Сivil Code provides that, unless otherwise is provided by the
agreement, neither the depositor nor the beneficiary
is entitled to dispose of funds on the escrow account, except for the cases mentioned in this article.
Also, it is noted that the rule of Article 858 of the
Civil Code, that prohibits limitation of the client's
rights to dispose of funds held on the account, does
not apply to the escrow account agreement. The
legislators consider the escrow account as a type of
the Bank accounts. Chapter 54 "Bank account" of
the Civil Code contains provisions governing the
agreement of the escrow account.
Also, clause 4 of Article 860.7 of the Civil
Code states that the relationship of the parties in
connection with opening, maintaining and closing
of the escrow account are governed by the general
provisions on the bank account, unless otherwise
provided in Article 860.7-860.10 of the Civil Code
or if it does not follow from the nature of the relationship of the parties.
The Instruction of Bank of Russia of
30.05.2014 No. 153-I "On opening and closing of
Bank accounts, accounts on deposits (deposits),
deposit accounts"2 also includes the escrow account
into the banking accounts. According to clause 2.1.
of the Instruction No. 153-I, banks can open the
following types of accounts in the currency of the
Russian Federation and foreign currencies: current
accounts; operating accounts; budget accounts; correspondent
accounts;
correspondent
subaccounts; trust management accounts; banking
2

On opening and closing of Bank accounts, accounts on
deposits (deposits), deposit accounts: the instruction of
the Bank of Russia on May 30, 2014 № 153-I: Registered Ministry of Justice of Russia June 19, 2014 №
32813 // Bulletin of the Bank of Russia. 2014. number
60.

1

On insurance of individual deposits in banks of the
Russian Federation: Feder. Law of the Russian Federation on December 23. 2003 № 177-FZ (ed. by
07.13.2015) // Coll. Rus. legislation Federation. 2003.
Number 52. st.5029.
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accounts; deposit accounts of the courts, departments of bailiffs, enforcement agencies, notaries;
accounts on deposits (deposits). In clause 2.8 of the
Instruction it is stated that the escrow account belongs to the special Bank accounts. Indeed, the restriction of the account owner (the bailor) does not
exclude the possibility to include the escrow account to the Bank accounts. This restriction is only
aimed at implementing the security function that
allows you to distinguish the escrow account
among other Bank account agreements as a separate
type of account.
To a greater extent, the rules governing the escrow account agreement are discretionary, which
allows us to expand the scope of application of this
type of account and use it to enforce various obligations, taking into account their peculiarities (specifics).The appearance of the escrow account in the
civil law is timely for Russia. This account has the
potential to become an effective legal mechanism to
enforce commitments.
However, the inclusion of the escrow account
agreement in the Civil Code of the RF has brought
in a number of issues associated with its use.
For example, on 08.09.2014 the banks (members of the Association of Russian banks) submitted
a letter to E.S. Nabiullina, the Chairman of the Central Bank of the Russian Federation, "On the procedure of accounting of operations on account of escrow"1. Among the issues mentioned in the letter,
there were those associated with the accounting and
the regime of the escrow account.
For example, there was a question about the
banks’ obligations to provide information on the
escrow account to the tax authority in accordance
with Article 86 of the Tax Code of the RF. The
banks tried to clarify regarding whom (the depositor or the beneficiary) they have fulfil this obligation. The letter reflects only some of the questions.
In practice, there are a lot more issues, which indicates the necessity of further improvement of legal
regulation of the escrow account agreement. At
that, we consider not only civil law, but also other
areas of law.
In addition to the agreement of the escrow account, another kind of Bank account has appeared
in the Civil Code of the RF, for which the security
function is the main one. This is the pledge account
that we are going to analyze further.

The security function of the pledge account
The Federal law of 21 December 2013 № 367FZ2 introduced amendments to the first part of the
Civil Code. In particular, the renewed paragraph 3
of Chapter 23 of Civil Code of the Russian Federation consists of two sub-paragraphs, one of which is
dedicated to individual types of pledge. It provides
the rules for (in addition to existing collateral types)
the pledge of obligation rights and the pledge of rights
under a Bank account agreement. Article 358.1 of the
Civil Code provides that subject to the pledge can be
the property rights (requirements) arising from the
obligations of the mortgagor. The pledger of the right
can be the person who is the creditor in the obligation,
which follows a pledged right (the right of the holder).
According to clause 1 of Article 358.9 of the Civil
Code a pledge subject can be the right under the Bank
account agreement provided that the Bank opens the
pledge account to a Bank client. Thus, in the Russian
civil law there is a number of new institutions, including the pledge account.
In foreign countries it is common practice to
apply the pledge of rights under a Bank account
agreement whereas in the Russian law it is a novelty. Its inclusion in the Civil Code involves changes
in the current position that are set out, in particular,
in the Information letter of the Presidium of the
Russian Federation of 15.01.1998 № 26 "Review of
practice of consideration of disputes connected with
application the norms of the Civil Code of the Russian Federation about pledge by arbitration courts"3.
According to clause 3 of the Information letter the
pledge subject cannot be defined as "money resources in the Bank account". However, in practice
the economic entities bypassed this ban, trying to
use a similar legal structure to enforce obligations.
This happened due to the fact that in some cases, a
pledge of rights under Bank account agreement is an
effective way of security. It ensures the preferential
satisfaction of the claims of the pledge holder before
other creditors at the expense of non-cash money on
the pledge account. The issue of considering the
pledge account as a separate kind of accounts is a
debatable one. The solution of this problem is of
both theoretical and practical importance.
2

On introducing amendments to the Civil Code of the
Russian Federation and the Annulment of Certain Legislative Acts (Provisions of Legislative Acts) of the Russian Federation: Feder. Law on Dec 21. 2013 № 367-FZ
// Meeting of the legislation of Dews. Federation. 2013.
number 51. st.6687.
3
Review of practice of consideration of disputes connected with application the norms of the Civil Code of
the Russian Federation about pledge by arbitration
courts: Inf. letter Presidium of the RF from 15
yanv.1998, the number 26 // the Bulletin YOU the Russian Federation. 1998. number 3.

1

On the procedure of accounting of operations on account of escrow: an ARB Chairman of the Central Bank
of the Russian Federation № A-02 / 5-551 dated 08 September. 2014 URL: www.arb.ru (reference date:
04.20.2016).
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This question was actively discussed at the
round table "Collateral account: a new Institute of
the Russian security" on 19 November 2014, with
the representatives of science, commercial banks
and banking associations, Central Bank of the Russian Federation and the Ministry of Justice of the
Russian Federation. The views of the participants
differed, but, as a result of the discussions, it was
concluded, based on the position of the Central
Bank that the pledge account is a type of payment
account. This account was originally supposed to
open up as a collateral one and it can not become
as such after opening an account by signing an additional agreement to the existing Bank account
agreement1. This position causes some arguments.
In the course of the discussion, L. Kupriyanova
(the representative of the company "Expobank")
reported that from the Central Bank response to
their request, it follows that since the escrow account is a separate Bank account opened for accounting of funds withthe rights pledged and it has
its own particular regulation, then the opening
should be performed on the basis of a separate
agreement of the pledge Bank account2.
In Chapter 45 of the Civil Code of the Russian
Federation (Part 2) the pledge account is not titled
as a separate Bank account and it does not have its
legal definition. Nor it mentions the Bank pledge
account agreement. In the Draft amendments of the
Civil Code Chapter 45 consisted of two parts: the
first was devoted to General provisions about the
Bank account, the second one to individual types of
Bank accounts. The escrow account was not distinguished as separate account. However, Article 860
of the Draft of the Civil Code entitled "Application
of General provisions on the Bank account to certain Bank accounts", noted that for the agreement
pledge account the General provisions on the Bank
account are applied in the part that is not regulated
by the rules on pledge of rights under a Bank account agreement. A literal interpretation of this article leads to that the Draft amendments of the Civil
Code considered the pledge account as one of the
types of Bank accounts and identified a separate
agreement of the pledge account. However, it was
proposed to implement its legal regulation via the
rules contained only in Chapter 23 of Civil Code of
the Russian Federation, which is dedicated to the
enforcement of obligations, in particular, related to

the pledge and also to the General provisions on the
Bank account. The proposed Draft of the Civil
Code revision has not been implemented, and at
present in Chapter 45 of Civil Code of the Russian
Federation there are no articles on the pledge accounts (the agreement of pledge account). It is only
Chapter 23 of Civil Code of the Russian Federation,
that mentions these accounts and which is devoted,
in particular, to the legal regulation of pledge of
rights under a Bank account agreement.
Article 848 of the Civil Code binds the scope
of Bank account transactions with the account. The
Civil Code names only some of them. The list of
accounts is included in the instructions of the Bank
of Russia of 30.05.2014 No. 153-I "On opening and
closing of Bank accounts, accounts on deposits
(deposits), deposit accounts". Clauses 2.1 and 2.8
of Chapter 2 note that one of the types of Bank accounts are special Bank accounts, which include the
pledge account.
Thus, while based on the current applicable legal norms it is difficult to directly answer the question whether the escrow account is a separate Bank
account or not. In the Civil Code there is no direct
indication that the pledge account is a separate
Bank account. The corresponding conclusion can
be drawn only if we make comprehensive analysis
of normative legal acts, including the Instruction of
Bank of Russia of 30.05.2014 № 153 and theoretical positions. If we do not consider the pledge account as a separate account, the section 1 of Article
358.9 of the Civil Code, that links the possibility of
a pledge of rights under a Bank account agreement
to the Bank opening the pledge account for their
client, will be almost meaningless. In this case the
settlement (current) account can be used for pledge
of rights under a Bank account agreement. It is not
necessary to open a separate account.
The unresolved question about the possibility
of assignment of the pledge account to individual
accounts, the lack of detailed legal regulation as
well practice of application of these accounts in the
Russian Federation cause a number of issues, particularly related to the opening of these accounts,
operations with them, etc.
As it has already been noted, section 1 of Article 358.9 of the Civil Code provides that the subject
of the pledge may be the rights under a Bank account agreement provided that the Bank opens the
pledge account for its client.
A literal interpretation of this article states
that an independent account of pledge security
should be opened for the pledge of the
rights. In this regard, the question arises

1

Round table on "Collateral account: the new Institute of
the Russian security" // Lawyer Company: electron. Zh.
URL:
http:
//e.lawyercom.ru
(reference
date
04/17/2015).
2
Ibid.
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on what basis the account is opened (whether the
contract is a collateral account, which, incidentally,
was mentioned in the article 860 of the Draft
amendments of the Civil Code, but was not introduced to the Civil Code of the RF).The Civil Code
does not provide for a relevant agreement, while
pointing out the necessity of opening an account. In
the Instructions of Bank of Russia of 30.05.2014
№ 153-И, clause 4.14 notes that in order to open a
special Bank account, a person should submit to the
Bank the same documents as for opening a current
account, correspondent account or an operating account, subject to the requirements of the legislation.
This paragraph also implies that if in order to open
the pledge account, the Bank must have information about the pledgee of a collateral account.
These rules allow us to consider the escrow account
as a separate Bank account.
Also, another question arises whether the estimated (current) or any other account is a secured
one at the same time. A. Egorov points out that the
subject of the pledge may be the rights under a
Bank account agreement provided that the Bank
opens an account as the collateral account. He believes that in the opinion of developers of the Civil
Code, the account can be opened in the mode of
the pledge account provided that it is obvious that it
is also a special pledge account and such mode is
specified in advance, and the funds in the account
can be pledged as well [4, p. 16].
However, in this case it is necessary to distinguish the concept of " type of accounts" and the
concept of "mode of accounts". There is an opinion,
that the types of Bank accounts should only include
those contained in Chapter 45 of the Civil Code,
and the mode of accounts – those "having the
pledge” or lack of it1. This position may lead to the
subjects’ opening of almost all current accounts
with the mode of "having the pledge", because it
does not oblige the customer to use the account as
collateral, but, if necessary, to use it appropriately.
Another matter is the possibility to transfer an
already opened current account in the pledge account. The Civil Code of the Russian Federation
has not settled this question directly. The answer is
complex. According to CBR, the current account
should initially be opened as a pledge account. After opening an account this will be impossible to
do. However, this position is not very convenient

for practice of pledge of rights under a Bank account agreement. If the account can be opened in
the mode of the pledge account, then why should it
be necessary to limit the transfer of the existing accounts into the pledge accounts.
V. Vitryansky notes that the Civil Code of the
Russian Federation does not contain a mandatory
dependence of a current account as collateral one
upon the actual deposit of the funds in this account
[3, pp. 9-10]. Opening the pledge account for the
client is possible regardless the concluding the
agreement on pledge of rights under Bank account
agreement at that time. Also, the Civil Code establishes the possibility to open a deposit both for all
funds held on account and a certain amount of money. Accordingly, the pledgee can use the funds above
this amount. That is, in fact, the escrow account will
serve as the operating (current) account. It should be
noted that the pledge account can be used not only
for encumbrances of funds that are on it, but for the
funds under the pledge agreements of other property.
The emergence of pledge accounts in Russia is
due to the need to establish effective ways to ensure
the fulfillment of obligations, which has recently
been given much attention in the legal literature.
Also, it meets the demands of practice. Thus, under
the Russian law, there appeared a new institute of
the pledge account, which is important to ensure the
performance of obligations.
The norms that are currently contained in the
Civil Code and devoted to this kind of account raise
a number of questions. It is only possible to solve
them by a more detailed regulation of the pledge
account, including Chapter 45 of the Civil Code, as
well as by accumulation of judicial practice.
Conclusions
It is quite often that the demands of civil turnover are ahead of the development of science and
law. The scope of enforcement of obligations is no
exception either. The list of methods enshrined in
the Civil Code of the Russian Federation in modern
conditions is not enough for the effective implementation of the security function.
In this regard, in the framework of the reform
of the civil law, there is a number of tools with the
security function. They stimulate the debtor to
proper execution of obligations and guarantee the
lender their real execution (providing execution of
obligations). At present such mechanisms exist in
the Bank account agreement too.

1

Round table on "Collateral account: the new Institute of
the Russian security".
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This agreement is one of the most common and
popular in practice. A large part of bank settlements is carried out in cashless form using bank
accounts, as a rule. The security function is becoming of particular importance. This function is presented by the legal mechanisms provided by the
rules on the agreement of Bank account, stimulating the debtor to proper execution of obligations
and ensuring the lender their real performance. For
this agreement the security function plays a particular important role.
There are several options for implementing the
security function. They comprise direct debiting
(debiting the funds in the account, without a client’s
order), and the use of certain forms of non-cash
payments carried out through Bank accounts with
the security function. In addition, the Russian legislation have involved the types of bank accounts for
which the security function is almost the main one.
Such accounts include escrow accounts and pledge
accounts.
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Introduction: the article is devoted to the autonomization process (gaining of ethnical and
territorial autonomy) in modern Europe and relevance of the social component in this process.
Purpose: to analyze the significance of the social component, considered under this study as
vesting autonomies with power to carry out social policy and providing them with the relevant
financial opportunities in the course of decentralization and devolution. Methods: the methodological framework of the research is based on a set of methods, including universal, general
scientific methods and also comparative law and technical methods. Results: various models of
autonomization in Europe show various strategies of regional and/or ethnical elites. The models
considered in the article are characterized with the elites’ focus on gaining a high degree of autonomy and its legitimation (decentralization without breakup of the state, devolution without
revolution). Though political ambitions, ethnical and regional identity play their significant
part, socio-economic factors, in general, and the autonomization social component, in particular, determine this process to a considerable extent. The European models of autonomization do
not exemplify political ambitions being satisfied at the expense of social policy curtailing.
Keywords: autonomization; decentralization; devolution; social policy; European Union law

characterized by establishment of joint power
mechanisms for relaxation of conflict potential in
ethnically diversified societies [6; 8; 24].
Autonomy as the basis for conflict
management and balance achievement has taken a
strong central position, according to a large number

Introduction
Ethnical territorial autonomy is often considered as the result of consensus between authorities
of different levels, elites, ethnical groups, which is
©
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of scientists working in the field of interethnic
relations [8; 15; 23; 1].
The institutional structure of autonomy should
be well thought-out and legislatively enshrined so
that it could promote balance achievement instead
of a new wave of separatism (or secessionism as a
movement for the autonomy separation from the
state).

In the meantime, the EU supranational institutions had to search for solution options and create
new institutional frames for conflict prevention [14].
Autonomization
supporters
claim
that
experience of autonomies confirms the possibility
of delegating powers to them: the process itself and
its results have different names depending on the
peculiarities of the region or macro-region. In the
UK, decentralization of legal regulation is called
devolution, in countries of continental Europe –
autonomization, while all these cases relate to
different variants of decentralization. Therefore,
optimists use the notion of devolution speaking
about efficient experience of decentralization
without revolution, when a conflict may be not an
obstacle, but a stimulus for development
[22, рp. 387–394]. Their opponents claim that
autonomization has a dynamic character, its
political demands are increasing and, consequently,
it unavoidably leads to separatism or secessionism
[17; 19, pр. 245–276]. On the one hand, the level of
knowledge on ethnic territorial autonomies,
especially in Europe, is rather high: there is plenty
of academic literature devoted to various aspects of
devolution in Scotland, Wales and Northern Ireland
and also to autonomization in Belgium or the
Flemish-Walloon conflict [2; 3; 5; 10; 11; 12; 16].
Researchers are less interested in such autonomies
as the Aland Islands, the Faroe Islands, Greenland,
Corsica, first of all due to the fact that situations in
these autonomies seem to be not so conflict, at least
they do not pose a threat to the constitutional rules
and established practice [7, pp. 97–111; 21]. On the
other hand, comparative analysis shows significant
discrepancies in definition of ethnical territorial
autonomies and their assessment by scientists [8; 5;
12; 17; 19].
As a rule, studies are focused on political
parties, regional political elites, institutions and
establishment procedures, and also issues of regional
and ethnical identity [14; 15; 16; 19; 20; 10].

Legal basis for autonomization in Europe
At the same time, the EU founding documents
only partially cover the issues of peoples and ethnical communities’ rights, giving preference to the
socio-economic development and integration [4; 9;
13]. For example, Article 3 of the Maastricht Treaty
stipulates that the Union’s aim is “to promote
peace, its values and the well-being of its peoples”1.
The preamble of the Charter of Fundamental Rights
of the European Union, dated 2000, states that “the
Union contributes to the preservation and to the
development of these common values while respecting the diversity of the cultures and traditions
of the peoples of Europe”2. However, further provisions on the Union being vested with powers or
competence only mention member states. As a
comparison, in the USA legal regulation of the issues on delegating competence to the federal government covers not only public authority, but also
the peoples. Particularly, amendment 10 to the US
Constitution of 1787 states: “The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the
States respectively, or to the people”.
European regionalization processes provided
the regions with new opportunities to develop a
strategy and to establish new network political interaction with other regions. The following things
contributed to it: definition of minorities’ rights in
the EU and the CoE legislation, for example, the
Council of Europe Framework Convention for the
Protection of National Minorities, signed on February 1, 1995, enhancement of this supranational
formation regional level, positive assessment of
autonomies in resolutions of the Parliamentary Assembly of the Council of Europe, for example, in
resolution 1334, dated 2003, “On positive experiences of autonomous regions as a source of inspiration for conflict resolution in Europe”. According
to the European integration analysts, within the period from 1980 till 2001 none of the EU members
became a more centralized state, while many of
them made steps towards further decentralization.

The meaning of the social component
of the autonomization process in Europe
The social component of autonomization,
considered under this study as vesting autonomies
with powers to carry out social policy and providing them with the relevant financial opportunities
in the course of decentralization or devolution,
seems to be definitely underestimated in determining the efficiency of ethno-regional autonomies
within the EU.
However, examination of the EU social legislation and social policy shows that there are considerable discrepancies in the analysis and assessment.
Probably, one of the most important and supported
by researchers theses is that the difference in char-

1

The Treaty on European Union, signed in Maastricht
on February 7, 1992.
2
The Charter of Fundamental Rights of the European
Union, adopted in Nice, 07.12.2000.

330

Social Component of Autonomization in Europe: Legal Aspects

acteristics of the EU social legislation and European social model do not in any way impugn its significance [18; 13].
Within the EU “establishment of single social
space, which provides incremental social and economic development, requires clearly defined territory, efficient tools and methods for social policy
implementation, juridical basis” [9, p. 106]. According to researchers, “One recent trend is, however, clear: despite the persistence of these areas of
contestation, social law and policy have been moving increasingly in the mainstream of the EU, both
in terms of the policy-making agenda and the conditions under which law and policy is made, and in
terms of academic reflection upon the law and policy” [25, p. 4].
In accordance with the amendments made to
the Treaty on the Functioning of the European Union (the Treaty of Rome) 1 by the Treaty of Lisbon,
dated 2007, the field of social policy is referred to
the field of the EU and member states’ “shared
competence” with preservation of the national governments’ predominant competence. According to
Article 2 of the TFEU, the Union has competence
to carry out actions “to support, coordinate or supplement the actions of the Member States, without
thereby superseding their competence in these areas”. The Treaty fixes the refusal from uniformity in
this field: “Legally binding acts of the Union
adopted on the basis of the provisions of the Treaties relating to these areas shall not entail harmonization of Member States’ laws or regulations”. It is
pointed out that “The Union shall take measures to
ensure coordination of the employment policies”
and may “take initiatives to ensure coordination of
Member States’ social policies”.
In our opinion, the processes of regionalization, stimulated by the EU, and development of the
European social model are clearly interconnected.
Now we will carry out analysis of some European
autonomies.

central government powers to the regional authorities in Scotland and Ireland since 1886: in 1886,
1893, 1912, 1920, 1973, 1982, 1976, 1978, 1979,
1997 [16]. In the United Kingdom’s three parts –
Scotland, Wales and Northern Ireland – devolution
is сarried out at a different pace and under different
models. In recent years, the issue on necessity of
England, being a part of Great Britain, to be involved in this process has become increasingly
pressing. In 1999 the Acts stipulating establishment
of parliaments in Scotland and Wales were adopted.
A similar authority (Assembly) was created by the
Belfast Agreement between Catholics and
Protestants in Northern Ireland [3, p. 60]. The Scottish National Party and Plaid Cymru – the Party of
Wales, having occupied significant places in new
institutions, have gained a power to make decisions
important for their regions. According to researchers, “rather wide autonomy, gained by the two regions, transformed a country from the United
Kingdom of Great Britain and Northern Ireland into
more complicated formation, having considerably
changed its primarily unitary character” [3, p. 63].
The first package of documents regulating
intergovernmental relations in the United Kingdom consisted of the frame Memorandum of
Understanding (MoU) and five quadruple agreements signed by the British government, from
one side, and the heads of Scotland, Wales and
Northern Ireland executive power branches, from
the other side.
The Memorandum of Understanding contains
key aspects of the connection between the center
and the region. The document is mainly focused on
the principle of voluntary interaction, consultations
and cooperation. The last updated Memorandum
was published in October, 20132. Within the
frameworks of the Memorandum, the Joint Ministerial Committee was established. There is a conciliation procedure under which the British Parliament
may bring a bill that involves the region competence with the Scottish Parliament approval. According to data from the official website of the
Scottish government, from 1999 till 2011 119 bills
passed the conciliation procedure during three sessions, and 29 bills are planned for the fourth session
(from 2011 to 2016)3.
In accordance with the Memorandum, the
Scottish Parliament is vested with important powers

The Scottish model of devolution
When analyzing the devolution social component, Scottish case is of special interest as Scotland
has become an example of the most successful
model of devolution in Great Britain in terms of
power distribution as well as legal and institutional
organization of shared competence. The devolution
process in Great Britain had begun long time before
the 20th century. Vernon Bogdanor has reckoned
ten attempts to achieve partial delegation of the

2

Available
http://www.gov.scot/Publications/2013/09/9971/2
cesed 10.07.2016).
3
Sewel Convention – Legislative Consent Motions,
Scottish
Government.
Available
www.scptlang.gov.uk/About/
Government/Sewel (accesed 10.07.2016).

1

Original name – the Treaty Establishing the European
Economic Community (signed in Rome on March 25,
1957). The modern name was established by the Treaty
of Lisbon of 2007.
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in the fields of education, health care and housing,
where it can adopt laws. The Scottish Parliament
competence also includes agriculture, forestry and
fishery, environmental issues, Gaelic, law and internal affairs, local governance, natural and
manmade heritage, planning, police and firefighting services, social labor, sports and art, statistics and public records, tourism and economic development, transport.
The Scotland Act 2012 develops the abovementioned document provisions and slightly expands powers of the Scottish regional authorities,
and also it changes the name of the Scottish regional representative authorities – from the Scottish executive to the Scottish government.
The Government is in charge of the current
implementation of the Parliament’s decisions within the frameworks of its competence and annually
handles the budget of approximately 30 bln pounds
(since the establishment of this body, the budget
has increased by 10 bln pounds, which also confirms the increase in significance of the Scottish
regional authorities). As a result of the 2014 Scottish independence referendum, Scotland remained a
part of Great Britain, but the Smith Commission,
formed after the referendum, proposed to provide
the Scottish Parliament with the right and financial
opportunities to determine policy in the field of social support for the elderly, disabled people and
other vulnerable groups of population.
By January 2015 draft clauses to the Scotland
Act had been prepared based on the recommendations of the commission, which got the common
name “Scotland in the United Kingdom: an enduring settlement”. It emphasized the uniqueness of
the Scottish position: on the one hand, Scotland is a
part of a global international player, from the other
hand, it has a right to take its own decisions through
the local parliament and to solve issues of the public sector independently. The bill preserved the
British Parliament right to block the Scottish Parliament decisions on issues within its competence,
which causes criticism from the side of the Scottish
Government1.
The new stage of the Holyrood (the Scottish
Parliament) additional powers coordination began
after the national elections of May 2015, which resulted in the Scottish national party gaining 56 out
of 59 possible mandates in the House of Commons,
thus having become the third party in the British
Parliament. N. Sturgeon, the party leader, noted that
there should be no “reservation clauses” in realization of the rights delegated to the regions and Scot-

tish ministers should have an opportunity to make
final decisions on issues within the local parliament
competence. Otherwise, the SNP planned to put an
issue on the Scottish separation to a referendum. D.
Cameron then said that the decision to hold a referendum made by Edinburgh without coordination
with London would not be acknowledged. Moreover, the prime minister rejected the idea to hold a
new referendum before the national elections
in 2020.
Over the last years, Scotland has been holding
out as a full participant in the supranational political process, it has its office in Brussels, actively
supports the conception “Europe of the regions”,
develops connections with other European constitutional autonomies (primarily with the regions of the
Belgian and the German federations). At the same
time, in accordance with the Scotland Act, relations
with the EU and its institutions refer to the competence of the British Parliament and Government.
For Scotland, devolution and European integration appeared to be the processes stimulating
claims to independence and hopes for better governance and life. It is interesting that the majority
of Scottish respondents-participants of various
polls stated that they would support the Scottish
separation from Britain in case of British withdrawal from the EU. Brexit as the process of the
British withdrawal from the EU poses new challenges to the region.
Flanders as an engine
for autonomization in Belgium
The first Belgian Constitution, adopted in
1831, became for the regions the first factor that
provoked the conflict between the Flemish and
Francophone parts of Belgium. Firstly, the Constitution stipulated statutorily the unitary state structure. Secondly, new Belgian Constitution asserted
the French language as a single national one, which
became the strongest catalyst for the regional processes [26].
This crisis became the main reason for the federal reform – gradual revision of the Belgian Constitution, actually initiated by the Flemish part.
However, the first constitutional revision only
took place in 1970. By that time Flemish public and
political organizations had managed to become noticeable political actors, while Walloon ones followed the model of “constrained regionalism” [12].
The Constitution stipulated the existence of three
communities: Flemish, Francophone and Germanspeaking (all the three languages had become official) and three regions: Wallonia, Flanders and
Brussels. Flanders considerable strengthening became the reason for the second revision of the Constitution in 1980, which resulted in Flanders and

1

New referendum on Scottish independence: to be or not
to
be.
Available
at:
http://russiancouncil.ru/inner/?id_4=6760#top-content (accesed 10.07.2016).
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Wallonia getting the status of autonomies. Additional amendments to the Constitution slightly expanded the regions’ financial and legislative powers. Then two regional assemblies, which consisted
of the national parliament current members representing electoral districts in the relevant regions,
were established.
Political institutions of the communities and
regions were created – Flemish and Francophone
Legislative Assemblies and also the Flemish Executive Committee and the French Community Executive Committee.
A new phase of the state governance reform
began in 1988. The regions’ competences and
budget payments to them were expanded. The capital city of Brussels became a region. There were
established the regional assembly and government.
However, the regional parliaments were formed
from amongst the national parliament members
from the relevant regions. Consequently, they did
not satisfy the Walloon and Flemish autonomy requirements.
By 1989 three economic regions had developed: Flanders, Wallonia and Brussels. It was enshrined in St. Michael’s Agreements of 1993, according to which Belgium is a federative state, consisting of communities and regions. Article 1 of the
Constitution stipulates two types of the federation's
territorial entities: cultural communities (Flemish,
German, and French) and regions (Flanders, Wallonia, and Brussels). Each entity got its legislative
assemblies and executive authorities, as well as a
huge scope of rights, including the right to enter
into international treaties.
In 1993 the Belgian Constitution was revised
for the last time. It was added by the provision on
the regional parliaments to be elected through direct
voting, the number of the national parliament
members was reduced.
As the result of six rounds of the regional reforms, which had begun in 1970, a multilevel federative system with three language communities
and three territorial regions was created in Belgium.
The central government transferred most of its
powers to the regions and communities, and the
next state reform of 1993 made the regions and
communities’ parliaments elective ones, thus having strengthened their legitimacy.
It is important to note that resulting from the
reform, Flanders has become more consolidated
and isolated as the Flemish region and Flemish cultural community institutions, in contrast to Walloon
ones, have been merged since the establishment of
the regions in 1980 [12].
Due to the reforms, the federal authorities
have become the institutions of interaction between the two leading regions. For example, elec-

toral districts for elections for the Chamber of
Representatives are arranged on the linguistic basis. Additionally, electorate of parties usually belongs to a certain linguistic region. Therefore, interaction in the Parliament comes down to the interaction of regions – through the parties representing these regions.
The Senate is also an institution for the regional interaction. Firstly, final distribution of seats between the parties corresponds to the distribution of
the national election votes. Secondly, after the
fourth state reform of 1993 more than a quarter of
senators are assigned to the Senate by the Communities. Thirdly, according to the sixth state reform,
the Senate would not be elective any more, it would
be formed from amongst the Regions and Communities’ representatives.
The above-mentioned is also true for the Belgian Government, whose seats, in accordance with
the Constitution, are shared between the Francophones and the Flemish. This fact causes permanent
conflicts in the process of the Council of Ministers
formation. Yet such a system provides the representation of both regions in the Government and its
coalitional character, which again confirms its status as the institution of interaction between Flanders and Wallonia.
However, the multilevel federative structure
with majority of functions delegated to the Regions
and Communities allow the latter to solve governance issues almost independently. The Regions carry
out the widest powers in all the spheres. For example, they have considerable fiscal independence; they
also regulate some issues in the field of foreign policy (for instance, foreign commerce). What is more,
every new reform strengthened redistribution of the
powers in favor of the regions’ wider autonomy.
Additionally, various levels of governance
make it possible for the country to function even
without any central government. For example, after
the election of 2010 the Government could not be
formed for 589 days (that is the world record), nevertheless, the country continued successful functioning1. Researchers believe that it was possible
within the EU, which provides the legal basis and
strict financial discipline.
However, the social component provides its
own assessment of the Belgian conflict. On the one
hand, the complicated federative system gives Belgium the opportunity to react to the EU social policy innovations more carefully. Karen M. Anderson,
a social policy researcher, considers such a peculi1

Belgium swears in new government headed by Elio Di
Rupo. BBC News. 06.12.2011. Available at:
http://www.bbc.co.uk/
news/world-europe-16042750 (accesed 10.07.2016).
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arity to be relevant for retirement policy determination in Belgian autonomies [13].
When Urbain Van Deurzen became the chairman of the Flemish leading Employers’ Association
(VOKA), he said that he wanted transformation of
Flanders’ strategy in order to strengthen its economic position in Europe1. Other Flemish employers’ organizations have already stated that they
wanted to get rid of any early retirement system as
soon as possible. They demanded to implement the
Danish model of unemployment insurance allowance, being time-limited, which was not applicable
in Belgium.
The acute struggle between employees and
employers began in connection with the national
agreement on wages (IPA), concluded between the
federal employers’ organizations (VBO and Unizo)
and trade unions.
Social tensions still persist, which is evident
from frequent strikes, which are especially perceptible when they are connected with public transport
and other infrastructure spheres.

employment (art. 148); gender policy (art. 153);
health care (art. 162); universities (art. 172).
From the economic viewpoint, Catalonia is one
of the most developed Spanish regions with strong
separatist trends. The Catalan Generalitat current
president Carles Puigdemont declares the necessity
to bring the Catalan ship to the independence haven, however, the Spanish constitutional norms obstruct this intention.
The Basque Country as a Spanish autonomous
community is just a part of the Basque region (so
called “Southern Basque Country”). The Basque
Country public status is stipulated in the Statute of
Autonomy of the Basque Country, adopted in 1981.
Article 1 of the Statute3 declares: “The Basque
People or "Euskal-Herria", as an expression of their
nationality and in order to accede to selfgovernment, constitute an Autonomous Community
within the Spanish State under the name of
"Euskadi" or the Basque Country, in accordance
with the Constitution and with this Statute, which
lays down its basic institutional rules”.
In the Basque Country, there is a directly elected legislative body – the Basque Parliament. The
electoral district is a historical territory (i. e. Álava,
Biscay, Gipuzkoa). The Basque Parliament consists
of equal number of representatives (25 from each
side) from each historical territory, elected on the
basis of universal suffrage through free and direct
elections by secret ballot. The electoral system is
proportional. There are 75 deputies. The Speaker is
elected by the Basque Parliament from amongst its
members and is appointed by the King. The Speaker appoints and deposes counsellors – the Government members. Thus, the regional government is
formed by the party (parties) that has majority in
the parliament. For the last years, there has been
relative calm in the region after ETA, the radical
separatist organization, declared its refusal to conduct terrorist activity [11].

Spanish autonomies and their social powers
The Spanish Constitution of 1978 acknowledged seventeen national communities within the
country, with Catalonia, the Basque Country and
Galicia as the most “remarkable”. Only three out of
seventeen autonomous communities gained a special autonomy regime (Catalonia, the Basque Country, Galicia), as these regions initiated the process
to gain autonomy as far back as during the Second
Republic.
In 1979 the second Statute of autonomy of
Catalonia was adopted. Catalonia was acknowledged as a “nationality”. The Catalan language became Catalonia’s official language along with
Spanish.
A special institution was established – Bilateral
commission of representatives of the Catalan Government (Generalitat de Catalunya), from one side,
and the Spanish central Government (art. 183 of the
Catalan Statute)2, from the other side. GeneralitatState bilateral commission consists of equal number
of parties’ representatives. The commission holds
plenary sessions at least twice per year, and each
time when it is requested by one of the parties.
The Generalitat competence fields, indicated in
the Statute, include culture (art. 127); education
(art. 131); the Catalan official language (art. 143);

Insular autonomies in Europe
As O. B. Podvintsev notes, “an autonomous
status for insular territories is used rather often and
in this regard they deserve separate consideration”.
[7, p. 95]. He refers to the opinion of P. Hepburn,
who rightly notes that “islands have developed
some of the most innovative autonomy arrangements in the world”. Small island peoples have often rejected outright independence in favor of developing unique forms of constitutional status within larger state or supranational bodies” [21]. Fol-

1

Available at: http://rksmb.org/articles/society/konetsbelgii/ (accesed 10.07.2016).
2
Full text of the Statute of Autonomy of Catalonia.
Available
at:
http://www.parlament.cat/porteso/estatut/estatut_angles_100506.pdf
(accessed
10.07.2016).

3

The Statute of Autonomy of the Basque Country.
Available
at:
http://homepage.univie.ac.at/herbert.preiss/files/statute_%20 of_autonomy_BC.pdf
(accessed 04.08.2015).
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lowing the Canadian scientist, the Russian scientist
claims that as a consequence, there are many terms
that characterize legal status of these territories as
an “autonomous province” (Aland Islands as part of
Finland), an “associated state” (Anguilla in relation
to the United Kingdom), an “overseas territory”
(British Virgin Islands), a “special region” (Sardinia in Italy), a “territory of the commonwealth” (Cocos Islands under the authority of Australia), an
“overseas department” (Reunion under the authority of France), a “federal province” (Newfoundland
as part of Canada) and an “autonomous region” (the
Azores as part of Portugal) [7, pp. 96–111].
Researchers point out that the Aland and the
Faroe Islands were given the status of autonomy in
the second half of the 20th century. The spheres like
education, culture, protection of ancient monuments, health care and health services, environmental protection, internal transport, local government,
post service, radio and telecommunication are regulated by their own legal regulations.
The Self-Government Act of the Aland Islands
stipulates that Lagting should ensure social benefits
of the Aland islanders to be at least no lower than
those adopted in Finland in drafting the autonomy's
budget.
Corsica is an interesting example of an island
whose inhabitants like to say that their island has
been conquered numerous times but it has never
been put under control. Corsica has another special
public and legal status compared to other French
regions. This status is called “territorial collectivity
of Corsica”. It is legislatively reflected in Law of
May 13, 1991 “On the Status of Territorial Collectivity of Corsica”.
It defines the spheres of policy that make the
regional government an autonomous one, including
education policy and social welfare. In 1999 on the
initiative of the Prime Minister Lionel Jospin, there
began negotiations with the central government on
the expansion of the internal autonomy of Corsica
(the Matignon process). The central government,
representatives of all levels of the Corsican government and Corsican nationalists participated in
the talks.
The talks resulted in a new law on Corsica, expanding its powers (2001). This law should have
come to force in 2004. It was put to a referendum in
2003, however, the population opposed to the expansion of autonomy.
In summer 2003, at the regional referendum
the Corsicans did not support the proposal of the
Central government on granting broader autonomy
to the island. They preferred to save state subventions and tax exemptions.
Thus, the social and economic component was
stronger than ethnic or linguistic reasons. The situa-

tion in Scotland that took place in 1979 is a clear
illustration of that. The leading Scottish universities
opposed devolution as they were afraid of cutbacks
in funding for education.
Conclusions
Different models of autonomy in Europe
demonstrate various strategic options of regional
and / or ethnic elites. The models considered in the
article are characterized by elites’ orientation at
achieving a considerable degree of autonomy and
its legal legitimization (decentralization without
breakup of the state, devolution without revolution).
Though political ambitions, ethnical and regional
identity play their significant part, socio-economic
factors, in general, and the autonomization social
component, in particular, determine this process to a
considerable extent. The European models of autonomization do not exemplify political ambitions being
satisfied at the expense of social policy curtailing.
On the contrary, autonomies advocate for vesting
them with significant powers in this field, which is
understood in a rather broad sense.
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Introduction: the article is devoted to the analysis of the experience of recognition of hereditary trusts in countries of the continental system of law. The issue of property management
and its transfer to heirs has always been topical both in theory and practice. In the modern society, characterized by growing complexity of economic relations, it is easy to imagine a situation in which institutions existing in one legal system do not coincide with those adopted in another legal system and at the same time are used by its subjects. This phenomenon characterizes
the Anglo-American trust, which is becoming increasingly popular in countries with the continental system of law. Purpose: to analyze the use of trust as a mechanism of transfer of assets
by inheritance, to consider the approaches of a number of countries belonging to the continental system of law to the recognition of hereditary trusts and their legal effects and also to explore the practice of establishing trusts. Methods: general scientific methods of analysis and
synthesis, as well as methods specific to legal science, including historical and comparative
methods, are used. Results: being an institute of the common law system, trust can be used by
subjects of the continental system of law for different purposes, including the disposition of inheritance estate. Conclusions: prior to adoption of the Hague Convention on Trusts, courts of the
continental law countries had tried to assimilate this institution with well-known legal structures,
mainly, the contract. After the Hague Convention on Trusts came into force, the number of participants gradually increased, and courts of the member states of the Convention no longer needed
to look for analogues of trusts in their domestic law. Due to the flexibility and advantages of the
institution of trust, there is no doubt that its further use either by subjects of countries belonging to
the continental system of law or in regard to property in these countries is in demand. Hopefully,
the Russian legislator will not remain apart from the trends of the trust recognition and will adjust
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the private international law of the Russian Federation by rules which would regulate the status
and legal effects of the trust as an institution of the common law system.
Keywords: trust; trustee; beneficiary; settler; recognition of trust; continental system of law;
international treaties; national legislation; judicial practice; applicable law; conflict rules
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Введение: статья посвящена анализу опыта признания наследственных трастов в
странах континентальной системы права. Вопросы управления собственностью и ее передачи наследникам всегда были актуальными как для теории, так и на практике. В современном обществе, характеризуемом большим разнообразием экономических отношений, несложно представить ситуацию, при которой институты, предусмотренные одной
правовой системой, не идеальны с принятым в другой и в то же время используются ее
субъектами. Такая ситуация складывается и в отношении англо-американского траста,
который приобретает все большую популярность в странах континентальной правовой
системы. Цель: проанализировать использование траста как механизма передачи активов по наследству, рассмотреть подходы ряда стран континентальной системы права к
признанию наследственных трастов и их правовых эффектов, а также исследовать
практику по учреждению трастов. Методы: общенаучные методы анализа и синтеза, а
также специальные юридико-отраслевые методы, в том числе исторический и сравнительно-правовой. Результаты: как институт общего права, траст может использоваться субъектами континентальной системы права для различных целей, в том числе для
распоряжения наследственным имуществом. Выводы: до принятия Гаагской конвенции о
трастах суды стран континентальной правовой системы старались ассимилировать
данный институт с известными правовыми конструкциями, в основном с договором. После вступления в силу Гаагской конвенции о трастах число ее участников постепенно
расширялось и судам стран – участниц Конвенции больше не было необходимости искать
во внутреннем праве аналоги института траста. Благодаря гибкости и преимуществам,
которыми обладает институт траста, потребность в его дальнейшем использовании как
субъектами стран континентальной правовой системы, так и применительно к имуществу, находящемуся в данных странах, не вызывает сомнений. Стоит надеяться, что
российский законодатель не останется в стороне от тенденции признания института
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траста и дополнит международное частное право Российской Федерации нормами, которые бы урегулировали статус и правовые эффекты данного института общего права.
Ключевые слова: траст; бенефициар; учредитель траста; признание траста;
континентальная система права; международные договоры; национальное законодательство;
судебная практика; применимое право; коллизионные нормы

such countries as France, Switzerland, England,
Italy and Russia.

Introduction
The diverse purposes of using a trust, including
its flexibility in regulation of inheritance questions,
has led to the spread of that instrument around the
world. As a result, courts of the continental system
of law have encountered questions arising in the
sphere of recognition and regulation of trusts. A
problem which arises in connection with the recognition of inheritance trusts in countries of continental legal systems is foremost connected with the
problem of the co-relation of the law applicable to
the trust and the law applicable to relations of inheritance in accordance with law and a will. A law
on inheritance determines whether the institute of
trust can be used for organization of the inheritance
together with legal instruments providing for disposition of property in the event of death. If a trust is
established by a will as, for example, English law
permits, then the formal and material validity of the
trust is determined by an inheritance law. Thus, the
law of inheritance determines the right of the testator with respect to disposition of property in the
event of death providing for possible legal instruments and in certain cases limiting the freedom of
the testator by the establishment of shares of obligatory heirs. However, this same institute of trust
as a lasting legal relation between the trustee and
beneficiaries with respect to property is not an inheritance institute and is not regulated by an inheritance law. In particular, such legal relations include the administration of the trust, the duties of
the trustee, the rights of beneficiaries in the framework of a valid trust, rights of third persons, which
do not differ as a whole depending on whether the
trust was established inter vivos or on the event of
death. If the trust is formally and materially valid
then the legal relations arising in that connection
are no longer regulated by the inheritance law but
are determined in accordance with the law on trust
established on the basis of special conflicts norms
of lex fori. From this it follows that the situation
when the law on trust and the law on inheritance
are different legal orders is not excluded. In the
present article, the authors propose to focus in more
detail on the experience of recognition of inheritance trusts in countries of the continental system
of law, analyzing for example the experience of

Evolution of Approaches to Determination
of the Legal Regime and Legal Effects
of Inheritance Trusts
The recognition of the institute of trust in countries with a continental legal system did not take
place immediately and followed its own path of
development. Approximately from the nineteenth
century French courts began to consider lawsuits
relating to relations connected with trust. Initially,
as a rule, courts recognized the validity of trusts
while not giving them a legal qualification. Courts
recognized the existence of the trust if it was
proved by one of the parties in accordance with
norms of a foreign law. In some decisions French
courts considered trust as an institute of inheritance
law, in others the trust was analyzed from the point
of view of rights to a thing to property transferred
to a trust. However in several decisions which have
become anthological, the trust was considered as a
contractual construction.
Thus, the Appellate Court of Paris on 10 January 1970 rendered a decision which has subsequently become known as L’affaire de Ganay [8, P. 128].
In accordance with the factual circumstances of the
case, Madam de Ganay created a revocable trust in
the U.S. Consulate in Paris. In accordance with the
conditions of the trust she transferred to a trustee in
the United States of America moveable property
located in America with a value of approximately
one million U.S. dollars. The trustee assumed the
duty to effectuate payments to the founder of the
trust for the length of her entire life and after her
death to distribute the remaining property among
members of her family specified as beneficiaries of
the trust. After creation (founding) of the trust,
Madam de Ganay prepared a will in which she revoked all earlier made dispositions with respect to
her property. The French court thus needed to decide the following questions: was the trust created
by Madam de Ganay valid; was the given trust revoked by her subsequent testamentary disposition.
In the decision of the Appellate Court of Paris
the created trust was qualified as a contractual con339
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struction. In connection with the fact that; such a
contractual construction was complicated by a foreign element, the court applied the principle of autonomy of will of the parties with respect to establishment of the law applicable to the contract. As a
result, the law of the United States was recognized
as applicable since the declaration concerning creation of the trust was drawn up in the English language in the presence of the Consul of the United
States of America. Therefore, creation of the trust
was recognized as valid and it was necessary “to
generate those consequences expected by the parties within the framework of autonomy of will”.
The court specified that if the rights of the beneficiaries of the trust harm the rights of the obligatory
heirs, recognition of the trust can be called into
question by French inheritance law, which norms
concerning obligatory share in inheritance constitute public policy. In the examined case, there were
no such persons; therefore, the trust was recognized
to be in accordance with the public policy of
France. With respect to the second question, the
court established that the contractual nature of the
trust did not allow equating it to testamentary dispositions, as a consequence of which the later
drawn up will could not revoke the trust. Qualification of the trust as a contractual construction provoked criticism in scholarly circles. It was emphasized that an assimilation of the trust and contract
deprives the first of its legal essence since a mixing
of the legal institute and the grounds from which it
emanates occurs.
We turn to a decision of the Cassational Court
of France of 20 February 19961. In accordance
with the factual circumstances of the case, Madam
Zieseniss created a revocable trust regulated by
American law and designated herself its beneficiary. Her two sons, Christian and Charles, and
likewise their children were designated as beneficiaries of the trust after her death. After several
years, her son Christian died and Madam Zieseniss
using her powers changed the conditions of the
trust and excluded the daughters of Christian from
the list of beneficiaries of the trust. After that she
gave objects of art belonging to her to her son
Charles and later by will designated him the heir of
all free property not transferred to the trust. As a
result, Charles received objects of art during the
lifetime of his mother, he became a beneficiary of
the trust inter vivos, and likewise a heir to the remaining property of his mother [9, p. 163-164].
Since the law applicable to inheritance law (the in-

heritance statute) was French law, norms on inheritance and obligatory share in inheritance came into
operation: 1/3 to each of the two children and 1/3 in
the quality of a share which was possible to freely
dispose of. Charles received 2/3 of the property
which exceeded his obligatory share in the inheritance (1/3) and encroached upon the rights of the
remaining heirs. Therefore, the inherited property
was subject to reduction in favor of the children of
the deceased son of Madam Zieseniss.
The natural question arises – in which sequence is it necessary to reduce the property intended for Charles. An inter vivos trust occurred by
which he was designated a beneficiary after the
death of the founder of the trust – his mother, the
gifting of objects of art and the testamentary disposition in which he was designated the beneficiary of
the remaining property. Article 926 of the French
Civil Code (“French Civil Code”)2 establishes that
the size of a gift having taken place during the lifetime of the testator is subject to reduction after reduction of the size of the property distributed by
testamentary disposition. If it is necessary to reduce
a gift effectuated during life, then this is accomplished from the last act of gifting to the first.
The Cassational Court had to determine how to
qualify an inter vivos trust, a beneficiary of which
was designated as the son of the founder on the
death of the founder. Such a trust was qualified by
the court as a contract of indirect gift which came
into force after the death of the donor (founder of
the trust, Madame Zieseniss). Thus, in the opinion
of the court, the trust (even though inter vivos in
accordance with American law which regulated it)
came into force from the moment of death of its
founder. As a result, reduction of property comprising the trust fund needed to take place after reduction of the amount of the property transferred in
accordance with testamentary disposition but before
gifting of objects of graphic art since they took
place earlier than the coming into force of the trust
(and reduction of property, as noted earlier, is effectuated from the later gifting to the earlier). The
amount of gifted property in the opinion of the court
needed to be reduced in the interest of persons possessing a right to an obligatory share in inheritance.
As is evident, initially French judicial practice followed the path of requalifying the institute
of trust into its own legal constructions by virtue
of which, as an autonomous specific institute
of common law entailing the fractionalization
of right of ownership, the trust was not
qualified. The development of Swiss court
2

French Civil Code (Code Napoleon) of 21.03.1804 (as
amended and supplemented as of 01.09.2011). M.:
Infotropik Media, 2012. P. 4-592.

1

Aff. Zieseniss, Cour de Cassation, Chambre civile 1, du
20 février 1966, 93-19.855.
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practice with respect to trusts followed the same
approximate path. Before introduction into force of
the Law of Switzerland “On International Private
Law” (“IPL of Switzerland”)1, the Federal Tribunal
of Switzerland qualified the trust as a contract. In
1936 the trust was defined as a legal relation, analogous to the contract of commission [1. P. 52]. In
subsequent decisions, the trust was examined as a
combination of the contract of commission, transfer
of property into trust management, a gift and contract for the benefit of a third party in that form in
which these institutes are familiar to Swiss law. The
Swiss court tried to preserve the validity of the trust
not considering its essence during this since the fact
of fractionalization of ownership into legal and
beneficiary could be recognized as contradicting
public policy. The court tried to assimilate the trust
to constructions familiar to Swiss law.
As regards recognition of testamentary trusts
and their effects in relation to obligatory shares in
inheritance in Switzerland, as noted by the investigators [1, P. 55], in the event of harm to heirs having the right to an obligatory share in inheritance by
means of creation of a testamentary trust, they have
the right in a judicial proceeding to demand reduction of the amount of property transferred to the
trust fund. A testator has the right to dispose only of
that property which is in his free disposition i.e. not
included in the part due to heirs as an obligatory
inheritance share. The heirs deprived of inheritance
also have the possibility to dispute the validity of a
testamentary trust especially in relation to immoveable property located on the territory of Switzerland. This is connected with the fact that appointment of a foreigner as a trustee can generate complexity; he as a person having the title to ownership
must appear in the land register but for thus authorization of the empowered agency of the respective
canton is needed.
In Switzerland the Law on International Private
Law in Article 86 establishes the general principle
in accordance with which the law applicable to relations of inheritance is the law of the most recent
place of residence of a person. The exception consists of inheritance of immoveable property which
is determined by the law of lex fori. The law on
inheritance regulates such questions as the type of
property included in the inheritance mass; the circle
of heirs and the size of their share, the circle of per-

sons responsible for the debt of the testator; types
of legal instruments which can be used for disposition of the inheritance. Thus, the law of inheritance
determines whether a trust can be used for disposition of property forming part of the inheritance
mass. If Swiss law is applicable to relations of inheritance, the internal norms of which are not familiar with the institute of trust and the trust is not
among the numerus clausus methods of transfer of
property including in the event of death (the law of
Switzerland provides for only a will, inheritance
contract and inheritance fund), then Swiss law will
evaluate the validity of the created trust and disposition of property in accordance with its material
norms. In such situation, disposition of inheritance
property in the event of death with the help of a
trust will be recognized as invalid.
As noted in foreign literature, “transformation
of such an invalid disposition to an institute familiar to Swiss law is a complicated task” [10, P 42].
This is connected to the fact that Swiss law does
not allow the possibility of designation of a third
person for determining beneficiaries and their
shares in the event of death of a testator. The creation of a discretionary trust in such a situation is
invalid by its nature. If the creation of a discretionary trust is provided for in the event of death, then
the separate provisions can be adapted to an institute of Swiss law. It pays to bear in mind that the
form of the will must be in accordance with the law
of the form of the testamentary disposition which is
determined on the basis of the provisions of the
Hague Convention on Conflicts of Laws Relating to
Testamentary Dispositions of 19612 (“Hague Convention of 1961”) (Article 93 of the IPL of Switzerland).
If the created trust is recognized as valid in accordance with the inheritance law, application of
the clause on public policy and superimperative
norms of Swiss law is possible in accordance with
which obligatory heirs have the right to initiate a
suit for lowering the amount of property which was
disposed by the testator and return of part of the
property to the inheritance mass (Article 522 of the
Civil Code of Switzerland3 (Civil Code of Switzerland)). If the inheritance law is English law, then the
2

The Hague Convention on Conflicts of Laws Relating
to Testamentary Dispositions of 05.10.1961 // URL:
http://www.lawrussia.ru/texts/legal_689/doc689a314x58
2.htm (date of last visit: 28.03.2016).
3
Civil Code of Switzerland of 10.12.1907 (in the version
of 15.04.2015) // URL: http://www.worldbiz.ru/base/22198.php (date last visited 28.03.2016).

1

Law of Switzerland “On International Private Law” of
18.12.1987 (as in effect from 01.01.2011) // URL:
http://www.wipo.int/wipolex/ru/text.jsp?file_id=270807
(last visited: 28.03.2016).
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use of the institute of trust as an instrument for disposition of property in the event of death is possible.
The formal and material validity of the trust in such
situation is determined by the requirements of English law. The formal validity of such a will will be
determined on the basis of the Hague Convention of
1961 which Great Britain ratified in 1963.
Article 1 of the Hague Convention of 1961 establishes a list of conflict links which determine in
which cases a testamentary disposition is valid in
form. Among such links, in particular, are the law of
place of conclusion of the will; citizenship which the
testator has either at the time when he made the disposition or at the time of his death; the place in
which the testator had his domicile either at the time
when he made the disposition or at the time of his
death; if immoveables are involved – the place of its
location; and some others. If the form of the will is
regulated by English law, then in accordance with
the Law on Wills (Wills Act) 1958 No. 6416/1958,
the will must be concluded in written form, signed
by the testator or other person in his presence or in
accordance with his instruction, the signature must
be located at the end of the will and be witnessed by
two or more witnesses.
In exceptional cases, an equity court can depart
from the formal requirements and recognize a trust
whose conditions were not indicated in the will (secret trusts and semisecret trusts). If the testamentary
trust is recognized as valid in accordance with English law applicable to inheritance relations, in some
legal orders of the continental legal system, application is possible of supraimperative norms and clauses on public policy lex fori for defense of interests of
obligatory heirs having a right to share in inheritance
which a testator cannot freely dispose (for example
the decision of the Cassational Court of France in the
case L’affaire de Ganay of 10 January 1970 in
France). The legal relations connected with administering and functioning of a trust when conditions for
its validity are observed will be regulated by the law
of trust determined in accordance with the provisions
of the Hague Convention on the Law Applicable to
Trusts and their Recognition 19851 (“Convention on
Trusts) ratified by Great Britain in 1987. The legal
order regulating inheritance relations and the legal

order regulating trust may not coincide since the
founder of the trust may not subordinate the testamentary trust to English law.
In distinction from Switzerland and England,
Russian material and conflict norms are not familiar
with the institute of trust. Russia did not sign and did
not ratify the Convention on Trusts, internal conflicts
norms do notexist at the resent time which would
regulate the given institute. The question on recognition of a foreign trust in Russia likewise has not been
considered by either the Supreme Arbitrazh Court of
the RF or the Supreme Court of the RF; therefore at
the present moment there does not exist any kind of
notion as to how Russian court practice could decide
a dispute connected with trust. Considering the fact
that Russian entrepreneurs are more frequently
searching for the most effective way to transfer assets to their heirs and are choosing a trust as an alternative method of organization of inheritance, the
situation where the transfer of property to a trust can
lead to conflict with Russian norms on mandatory
share in inheritance cannot be excluded. If such a
conflict arises, then it would be interesting to debate
how a court in Russia can decide the conflict. We
analyze the path that practice could take deciding a
dispute connected with recognition of a trust inter
vivos; then, we will consider questions arising from
recognition of a trust created in the event of death.
In accordance with Article 1187(2) of the Civil Code of the Russian Federation (Civil Code of
RF)2 during determination of the legal nature of a
trust inter vivos, a Russian court can turn to norms
of foreign law. Given the fact that even in countries of the common law system there does not
exist a single definition of trust, it is possible presumably to use a compromise variant of the concept given in Article 2 of the Convention on
Trusts. The question which arises is can such a
legal relation be recognized in Russia in accordance with which the founder of a trust transfers his legal title to specified property and the
same property to a trust manager so that the
latter possesses it in the interests of beneficiaries. In accordance with Article 1186 of the
Civil Code of the RF application of foreign
law in Russia is possible if a treaty of the
2

Civil Code of the Russian Federation (Part Three): Federal Law of the Russian Federation of 26.11.2001 No.
146-FZ (in the version of 09.03.2016) //Sobranie Zakonodatelstva RF. 2001. No.49. Article 4552.

1

Convention of 1 July 1985 on the Law Applicable to
Trusts and their Recognition // Treaty Series. Volume
1664. New York: United Nations. 2000. P. 311-335.
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RF, law of the RF, custom recognized in the RF
points to its application. However, in accordance
with Articles 1192 and 1193 of the Civil Code of
the RF, application of foreign law must not affect
norms of direct application (imperative norms) and
contradict the public policy of the RF.
Imagine the situation where a trust is created in
Jersey by a Russian citizen, the trust manager is also
located in Jersey, the property transferred to the trust
fund includes stock of various foreign and Russian
companies, only one child of the founder of the trust
is designated as the beneficiary. The given legal relation, without a doubt, is complicated by a foreign
element. Russia is not a participant in the Hague
Convention on Trusts; therefore, foreign law cannot
be applied on the basis of a foreign treaty. Neither
the Civil Code of the RF nor other laws contain conflict norms for determining the law applicable to
trusts. In the opinion of some scholars, in this case,
the legal relation must be regulated by the law with
which it is the most closely connected [3, p. 199].
Such law must be the law specified in the act
on creation of the trust although it might not always
be appropriate (chosen law can also not be familiar
with the institute of trust). Another approach exists
in accordance with which the law applicable to the
trust should be determined in accordance with Article 1203 of the Civil Code of the RF establishing
the personal law of the organization not a juridical
person in accordance with foreign law. The law of
the country in which the given organization was
founded [2, p. 41] is such law. Thus, the question
concerning which conflict link to apply to a foreign
trust inter vivos will be determined by the judge
during examination of a concrete case.
As noted in literature, the question whether
Russian persons can create a trust inter vivos requires clarification of a number of questions. First,
it is necessary to determine whether Russian natural
and juridical persons possess the legal capacity to
create and be beneficiaries of foreign trusts. In accordance with Article 18 of the Civil Code of the
Russian Federation, citizens have the right to conclude any transactions that do not contradict law
and to participate in obligations, to have any property and personal nonproperty rights. As a result,
the content of legal capacity presents the possibility
to conclude transactions creating foreign trusts and
also to be their beneficiaries. The creation of a trust
falls under the category “any transactions not contradicting law” if the legal provisions of the RF are
not violated. The right of a citizen to be a beneficiary of a trust is, accordingly, “the right to have

other property rights” [2, p. 39]. The natural question arises can Russian citizens create “home trusts”
which would be regulated by legislation of the RF
if the definition of legal capacity given in the Civil
Code of the RF is sufficiently broad. The absence
of mention of some legal institute in itself does not
mean that it cannot exist in a given country and
contradicts existing legislation. However, as already mentioned above, the creation of “home
trusts” in Russia is not possible because in accordance with Article 209 (4) of the Civil Code of the
RF the owner can transfer property in trust management – however this does not entail the transfer
of the right of ownership to trust management.
The following question which is necessary to
determine during recognition of a trust in Russia is
what kind of property can be transferred to a trust.
The transfer of right to ownership is regulated by
the law on the right to things; therefore, a complication in the first place arises with immoveable property to which, in accordance with Article 130 of the
Civil Code of the RF, relate land plots, plots of subsoil and everything that is firmly attached to land
i.e. objects the relocation of which is not possible
without disproportionate harm to their purpose, including buildings, installations, objects of uncompleted construction, air and sea vessels subject to
state registration, vessels of internal navigation,
space objects. In the event the property indicated
above is located on the territory of the RF, then it
cannot be transferred into a trust [2, p. 41], since
Russian law (Article 1213(2) Civil Code of the RF)
applies which is not familiar with this institute.
However, in the event that the given property
is located beyond the borders of the RF, the parties
can subject the contract with respect to immoveables to any law; and in the absence of such agreement, the contract will be regulated by the law of
the country with which it has the closest connection. As regards transfer of moveable property into
a trust, then in accordance with Article 1210 of the
Civil Code of the RF, the parties of a contract can
during conclusion of the contract or subsequently
choose by agreement among themselves the law
applicable to their rights and duties in that contract.
Thus, for recognition of the validity of transfer of
moveable property to a trust, the founder and trustees must subject the contract to a law which recognizes the given institute.
Compliance with norms of Russian legislation during creation of testamentary trusts
has principal significance since it is necessary
to comply with the requirements presented
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by Russian law if it constitutes an inheritance law.
In accordance with Article 1224 of the Civil Code
of the RF, relations concerning inheritance are determined by the law of the country where the testator has the most recent residence except for inheritance of immoveables which are subject to the law
lex rei sitae. Russian legislation establishes that
disposition of property in the event of death is possible only by conclusion of a will (Article 1118
Civil Code of the RF). If Russian law is the law of
inheritance then a testamentary disposition containing the conditions of a trust will be recognized as
invalid, in particular, if there is a discretionary trust
as happened, for example, in Switzerland or as in
the case of a fixed trust its separate provisions can
be re-qualified as an institute familiar to Russian
law. As evident from the above analysis, the possibility of recognition of foreign trusts in Russia is
legally provided for; however, such trusts must not
be in conflict with supraimperative norms and the
fundamental principles of public policy. It is worth
expressing the hope that Russia will soon become a
participant in the Convention on Trusts that will
assist in the appearance of conflict norms devoted
to regulation of the given institute.

quirements of the Convention on Trusts. In accordance with Article 13 of the Convention on Trusts,
the possibility not to recognize trusts is preserved
for State-participants if the material elements are
connected with the state, the law of which is not
familiar with the given institute. In connection with
this, in Italian doctrine there is no unity in approaches to interpretation of this article. Initially in
the literature the opinion was expressed that if an
Italian citizen creates a trust with respect to stocks
of an Italian company of which his children living
in Italy become the beneficiaries, while designating
an English trust manager and subjecting the trust to
English law, such a trust would not be recognized
in Italy [7, p. 655].
Further, court practice and doctrine confirmed
that Italian trusts whose material elements are connected with Italy are recognized in Italy and can be
regulated by foreign law [11, p.16], except for those
cases where the trust and its legal effects contradict
public policy, the trust is not in accordance with
requirements of the Convention on Trusts, the purpose of the trust is protection of assets from creditors or the purpose is illegal. At present, trusts created in Italy are characterized not only by the fact
that they are created with respect to Italian assets by
founders – citizens of Italy in the interests of beneficiaries – citizens of Italy but by the fact that services of the managers rendered by companies are
located in Italy or by autonomous Italian trustees.
As evident, for more than a 20-year history, the institute of trust in Italy successfully developed and
no longer is an alien construction in the Italian legal
system.
Later, in 2007, the Convention on Trusts was
signed and ratified by Switzerland. Introduction of
the respective changes in the Law on International
Private Law of Switzerland brought recognition by
courts and other competent agencies of the validity
of the trust as a specific legal institute in cases of
observation of the requirements established by the
Convention on Trusts. As was mentioned, during
accession to the Convention on Trusts, Switzerland
made stipulations with respect to the required form
of a trust. In Switzerland, trusts created both in
written and oral form are recognized. During examination of a case connected with trusts, courts no
longer need to try to adapt this institute to a construction existing in Swiss law. As in the Italian
approach to recognition of a trust whose material elements are connected with the legal order of a country not familiar with the given
institute, the trust in accordance with Swiss

Influence of the Hague Convention on Law Applicable to Trusts and Their Recognition
on the Perception of Trusts in Legislation and
Judicial Practice in Countries
of the Continental System of Law
Italy was the first continental legal system to
sign and ratify the Convention on Trusts. Before its
ratification in Italy, trusts were considered to be an
institute not compatible with the Italian legal system which classically considered the right of ownership as an absolute and indivisible right (Article
832 of the Civil Code of Italy (“Civil Code of Italy”))1 except for numerus clausus rights coexisting
with the right of ownership. Thus, the Italian courts
did not recognize fractionalization of the right of
ownership into legal and beneficiary. With the
adoption of the Convention on Trusts, the institute
of trust was introduced into the private international
law of Italy and became recognized in the Italian
legal system when the material elements of the trust
connected with a foreign legal system are regulated
by a law chosen by the founders under the condition that such trusts are in accordance with the re1

Civil Code of Italy of 16.03.1942 (confirmed by Royal
Edict No. 262 of 16.03.1942). URL: http://www.wipo.int/wipolex/ru/details.jsp?id=2508 (date last viewed:
28.03.2016).
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law nevertheless is subject to recognition. The law
applicable to the trust will be determined in accordance with Article 7 of the Convention on Trusts.
Consequently, in spite of the fact that the Convention on Trusts was called upon to regulate recognition of foreign trusts, in essence, it allowed recognition of "internal“ trusts applying to them foreign
law to which the trust is familiar.
In this way the problem of recognition of inter
vivos trusts in Switzerland was fully resolved, in
particular those which are directed at deciding inheritance and other family questions. Especially
important, the problem of a register of the owner in
the land registries, registries of vessels and planes
was resolved. After ratification of the Convention
on Trusts, in the event of transfer of property of
trust, if this is required by legal norms on registration
of rights, the name of the trust manager is noted in
the respective register with the notation that such
person possesses the property in the role of trust
manager. As regards to the recognition of the legal
effects of testamentary trusts, as indicated above, it is
important to consider whether the applicable inheritance law allows such possibility. If the trust is recognized as valid by virtue of the fact that the institute
of trust is familiar to the law applicable to inheritance relations, then the application of supraimperative norms or clauses on public policy of Switzerland
is nevertheless possible. As a result, in the event of
causing of harm to the rights of heirs in accordance
with the law on obligatory share in inheritance, the
property transferred to the trust can be proportionately reduced and distributed among such heirs (Article
522 of the Civil Code of Switzerland).
As applied to trusts created inter vivos, it is
possible to confirm: in spite of the fact that the right
of ownership in property transfers to the trustees
into the trust fund and no longer comprises part of
the inheritance mass, in Switzerland by virtue of the
law applicable to relations of inheritance, it is possible to demand and obtain property into the inheritance mass for protection of the rights of obligatory heirs. Article 522 of the Civil Code of Switzerland mentioned earlier provides for a special suit –
action en reduction, allowing the obligatory heirs
which did not receive the share in property established by law to initiate a suit for reduction of property transferred to a trust, the amount which exceeds the share in free disposition of the testator.
The suit can be filed against the trustees or the beneficiaries if there is distribution of capital of the
trust fund among beneficiaries. At the same time,
the effects of the trust can be limited in the frame-

work of family relations including in the case of
division of property in a divorce proceeding.
In a recent decision of the Supreme Court of
Switzerland of 26 April 2012 in the matter of Rybolovlev v Rybolovleva, the court imposed arrest of
property transferred to a trust, the founder of which
was a husband, thus recognizing the right of the
wife to a share of property transferred to the trust
fund. As motivating the decision, the court alluded
to Article 15 of the Convention on Trusts and also
used the theory of lifting of the corporate veil. In
doctrinal literature, it is well-foundly noted that
application of Article 15 of the Convention on
Trusts and more so the theory of lifting the corporate veil in the given situation is unacceptable since
the regime of joint ownership of spouses can be
changed in accordance with their agreement (which
excludes the possibility of application of Article 15
of the Convention on Trusts) and the theory of lifting the corporate veil relates only to juridical persons, which the trust is not [6, p. 750]. Thus, as this
example shows application and interpretation of
any given provisions of the Convention on Trusts
often receive mixed reviews and lead to uncertainty
with respect to legal effects of a trust.
One of the first countries to sign the Convention
on Trusts was France; however the given convention
until this time has not been ratified despite the sufficiently long history of development of court practice
with respect to trusts. This is connected in many ways
with the fact that in France the classical theory of unity of property worked out by Charles Aubrey and
Charles Rau in the beginning of the nineteenth century operates. However, in the course of time, an exception to this rule began to form legislatively, in particular, the possibility of creation of separate property by
an individual entrepreneur (Entrepreuneur Individual
à Responsabilité Limitée, Law of 15 June 2010). Several years earlier, the institute of fiduciary (fiducie)
was also introduced, which in many ways resembles a
trust – but has its own distinguishing characteristics.
First, the fiduciary, in accordance with Article
2012 of the Civil Code of France, is established by
law or contract i.e. the fiduciary created by will of
the parties will always be a contract; a trust is not a
contract. Second, factually, property transferred to a
managing-fiduciary, is not separate from the property of either the fiduciary or the founder of the fiduciary. In particular, paragraph 1 Article 2025 of
the Civil Code of France establishes that creditors
of the founder of the fiduciary have rights to the
property transferred to fiduciary possession in cases
where their rights have been violated. This
article establishes that in cases of insufficiency
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of fiduciary property, the property of the founder of
the fiduciary is a general pledge [collateral] for all
creditors. The basic distinction of the French fiduciary from a trust in which the property is transferred
to a trust consists of a separate fund. Neither personal creditors of the founder nor personal creditors of
the trust manager (especially if we are talking about
a discretionary irrevocable trust) can make a claim
against the latter, with insignificant exception (for
example, if fault of the trustee is discovered with
respect to the operation of the trust causing debts of
the trust fund) [5, p. 28–33].
In spite of the signing of the Convention on
Trusts and absence of ratification, as pointed out
above, French courts over a long period of time
continued to assimilate the trust into contractual
constructions – contract of indirect gift. The situation changed with the momentous decision by the
Cassational Court of France No. 840 of 13 September 2011 in the matter Belvédère1. In the
framework of the given case, the question of
recognition of the right of the trust manager to declare debt as a direct possessor of the bonds of the
society Belvédère in favor of the holders of those
bonds was examined. The society Belvédère was
in bankruptcy proceedings in France and such
right of a trust manager, the role which was played
by Bank of New York Mellon, was not recognized,
it being pointed out that the bank needed to present documents confirming the mandate for declaration from each holder of the bonds. The Cassational Court applied the law of New York in accordance with which bonds were realized and
Bank of New York Mellon was designated as a
trustee and also recognized the legal title of the
trust manager to the bonds and, consequently, the
right to declare the debt with regard to them in the
framework of bankruptcy proceedings.
As noted in French doctrinal literature, direct
recognition of trust by the Cassational Court of
France became possible as a result of application
of provisions of the Convention on Trusts externally before its ratification, however, in light of
the fact that France officially signed the Convention on Trusts and consequently expressed its intention to apply the provisions therein with respect
to trusts [4, p. 93] In that same year, however, before the court decision in the matter Belvédère, the

Law of 29 July 2011 directed at the regulation of
taxation of trusts having a connection with France
(when the founder or the beneficiaries are residents
of France or the property transferred to the trust is
located on its territory) was adopted. In particular,
henceforth a tax is applied to the property transferred
to the trust fund up to 60% of the value of the property at the moment of death of the founder irrespective of whether property remains in the trust fund or
is subject to distribution among beneficiaries.
Thus, in France the recognition and application of the institute continues to develop although,
without doubt, it should be noted that it is unlikely
judicial practice will go the path of impinging upon the interests of heirs having a right to an obligatory share, as applied both to testamentary and
inter vivos trusts. The Netherlands, Lichtenstein,
Luxembourg, Monaco, Malta and San Marino are
countries of the continental system of law which
have signed and ratified the Convention on Trusts.
The formal duty to recognize a trust created in accordance with the requirements of the Convention
on Trusts also exists in the enumerated countries.
The question of management of ownership
and its transfer to heirs has always been topical
both in theory and in practice. In contemporary
society characterized by great variety of economic
relations and the rising of multi-tiered international ties, it is not difficult to imagine the situation in
which institutes provided by one legal system are
not compatible with those adopted in another
while at the same time they are used by the subjects thereof. Such a situation is arising with respect to the Anglo-American institute of trust
which is acquiring more and more popularity in
countries of the continental legal system. This has
been caused by the fact that the concept of trust
provides for the fractionalization of the right of
ownership into legal ownership and equitable
ownership which can belong to various juridical
and physical persons. The trust managers (trustee)
possess the legal right of ownership of the property transferred to the trust and manage it only in the
interests of the beneficial owner of this property,
possessing the right compulsorily to enforce compliance with the given obligations on the basis of
the principles of the law of equity.
Precisely thanks to the fractionalization of
the right of ownership, trusts allow the effective protection of assets since the legal title
in things is transferred to the trust. Further,
in connection with the fact that the legal

1

Arrêt n 849 de la Cour de cassation, Chambre commerciale, financière et économique du septembre 2011 (1025.633; 10-25.731; 10-25.908).
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duty is placed on the trust for management of ownership exclusively in the interests of the beneficiaries
of the trust, in recent times the creation of a trust is
becoming all the more popular as a method of transfer of assets to heirs. With the help of a trust it is
possible to transfer assets to specified persons in a
specified proportion in accordance with the wishes
of the founder of the trust and to deprive other heirs
of the right to property. However, in connection with
the fact that many countries of the continental system of law do not provide in their legislation for
such a legal institute as a trust, the natural question
arises whether the creation of a trust and transfer of
property to the trust fund in a State with a continental system of law be recognized. The practical meaning of this question is that in the course of time a
large number of assets can be transferred to a trust
and the probability is great for the arising of both
inheritance and other disputes connected with regulating family property relations. The present article
permitted an analysis of the experience of countries
of the continental system of law in deciding the given question which subsequently can be used in the
law application practice of Russia.
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Introduction: as is known, there are two key copyright law traditions: Anglo-American and
Romano-Germanic copyright laws. At the same time, copyright law of the main representatives
of Romano-Germanic tradition is not homogeneous, as it may seem at first glance. French and
German copyright law is in the vanguard of the continental copyright law, with the copyright
law of Russia being among the others in this copyright law system. However, Russian copyright
law has some specific characteristics. The purpose of the present article is to define the structure of copyright systems of France, Germany and Russia. Methods: comparative legal, historic, system structural and formal dogmatic methods are used in the analysis. Results: the article
considers the influence of philosophical law theories on copyright systems in France, Germany
and Russia. These systems are characterized in terms of correlation between the author’s economic and moral rights. The role of exclusive rights is pointed out in copyright systems of
France, Germany and Russia. Conclusions: we believe that Russian copyright system is a special form of the dualistic model. Here the legal status of the author’s moral rights is controversial and uncompleted. In fact, this dualism is eclectic since it is influenced by conceptually different systems of French and Soviet copyrights. We come to the conclusion that the term “exclusive rights” has historical rather than theoretical grounds for statutory reference to copyrights.
Keywords: copyright system; exclusive copyright; author’s moral rights; economic rights; monistic model;
dualistic model; theoretical grounds for copyright; theories of intellectual property

The contradictive role of copyright is revealed
in the ambiguous evaluation of economic contribution of copyright turnover in economy, in unjustified strict sanctions for the violation of this right
and finally in the uncertainty about the future of
copyright and in complexity of designing its fair
and balanced model.
The international community puts serious efforts into the harmonization of copyright law in
different countries. However, copyrights are characterized by their specific nature in regulation at
the level of national legal systems, this having political, economic, cultural, dogmatic consequences
for each country in particular and for the world
community on the whole. This specific nature is

Introduction
The role of copyright in the society is contradictive and comprehensive, with this institute affecting
both private and public interests – interests in the
sphere of science, education, culture, and arts. Copyrights are moral rights that provide authors and right
holders with the possibilities to control use of copyright works and receive commission for it. These
moral rights illustrate the close connection between
the author and his / her work. They enable the author
to forbid the third parties from distorting the work or
using it without proper attribution.
©
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expressed in such a fundamental issue as the correlation between moral and economic rights of the
author.
As is known, there are two key copyright law
traditions: Anglo-American and Romano-Germanic
copyright laws. A great number of scientific studies
are devoted to the analysis of common and different
features of these global systems. At the same time,
copyright law of the main representatives of Romano-Germanic tradition is not homogeneous, as it
may seem at first glance.
The purpose of the present research is to define
the structure of copyright systems of France, Germany and Russia. French and German copyright
law is in the vanguard of the continental copyright
law, with the copyright law of Russia also belonging to Romano-Germanic law tradition. However, it
is here, in the regulation of the relevant relations,
that we have significant differences. Thus, the influence of the copyright law of France and Germany and Soviet copyright law on the copyright system in Russia is of particular interest.

cation of subsystems within the copyright law system is connected with the analysis of the structure
of this system. A set of stable relations and correlations between the system’s elements is a structure
of a system. It is obvious that one cannot analyze
all the relations between the elements of a particular system. The relations to be looked at depend on
the purposes of the research and the tasks being
solved. That is why the most significant, complex
or interesting relations become the subject of the
analysis, while insignificant and trivial ones do not.
In the system of copyright law, relations between economic and moral rights of the author are
systemically important because these rights protect
different, sometimes even opposite, interests. In
addition, exclusive rights occupy a special place in
the system of copyright law. Therefore, here we
should compare exclusive and non-exclusive author’s rights, on the one hand, and economic and
moral rights, on the other.
Thus, the present research analyzes philosophical legal doctrines influencing the most copyright
law in France, Germany and Russia. Then these
doctrines’ influence on the structure of copyright
systems in the abovementioned countries is revealed. Finally, the position of the exclusive copyright in the copyright system is specified.

Structure and Methodology of the Research
Copyrights comprise a system, which is a
whole set of connected elements. Any system has a
highly important feature – a system as a whole has
some features which are different from the sum of
features of its elements.
The key role in understanding a system is assigned to understanding its composition and structure. An element of a system can be defined as the
smallest indivisible component of this system considered under a particular method. In other words,
an element inside a system is considered to be indivisible. The epistemological side of understanding
an element is particularly focused on, since the system under consideration may be divided into the
objects with the use of different methods. On the
one hand, the author’s right is a system’s element
of the copyright law system. On the other hand,
considering copyright law system in a different
way, a group of author’s rights with some uniformity and functional homogeneity may be regarded as
its element.
The notion “subsystem” is also often used in
the analysis of complex systems. Its application is
very convenient in case there are interim complexes, more complex than elements but less complex
than a system, between the elements and the system. A subsystem unites the elements which being
together do not have integrity and cannot fulfill the
private function of the system.
The subsystem modeling is used in the analysis
of copyright law as a complicated system. Here it is
very important to identify the right criterion to divide systems into subsystems. The correct identifi-

Differences in Justification of Copyright
in France, Germany and Russia
Copyright law is not an autonomous system.
The structure of copyright systems has certainly
been affected by historical, philosophical, political,
economic and other factors to a greater or lesser
extent.
Copyright is based on the defined due regard
principles, which are higher against positive law.
Actually, these principles are philosophical law
theories, studies, ideas which prove the necessity
for copyrights to be provided. In science of law
such theories and ideas are defined as theoretical
grounds for copyrights [1, p. 32], theories of intellectual property [2], philosophy of intellectual
property [4]. All these abovementioned definitions
have the same idea meaning that the copyright is
determined by means outside the law. The classification of theories underlying the copyright, when
they are divided into scientific law and positivistic
theories, is considered to be the most convincing
and the most popular one.
Jus Naturalism played its great role in the development of the copyright law in France and Germany, while in Russia copyright law was not so
greatly affected by philosophical law theories. At
the same time, Russian copyright law was under the
influence of French and German experience of the
relevant relations regulation.
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In England in the 17th century, copyright was
first given legal science grounds. At that moment,
for the first time one could observe transformation
of the discourse on the permission to publish a book
into the discourse on the property right to this work.
The author was considered to be the first possessor
of this right. The author’s name was used by the
book sellers to justify their lifelong right to the
manuscripts bought from the author.
However, in England Jus naturalism fundamentals of copyrights have not further developed
significantly. English ideas, especially John
Locke’s labor theory of property, were widely accepted in France in the 18th century. Here copyrights were grounded on the discourse about property as one of the most sacred natural rights of a
person.
The same way as in England at the turn of the
17–18th centuries, in France the idea of the author’s
natural right was initially used as an instrument for
holding discussions between the city and the country publishers and booksellers. Paris publishers held
the rights to all bestsellers. They referred to the renewal of the privileges after their expiration. The
country publishers, on the contrary, focused on the
public interest and demanded the renewal of the
privileges to be invalidated. Both parties appealed
to justice in their debate, which was dealt with in
the Royal Council. In 1725 Paris publishers tried to
justify their opinion with the lifelong property right
to a book they had been given by an author. For
example, the publishers stated that they possessed
the books due to the manuscript they had bought
from the author, rather than due to the Royal mercy.
French copyright law development was, first of
all, connected with the decrees of Assembly in
1791 and 1793, which were introduced during the
period of the Great French Revolution. Generally,
the idea of individual rights supremacy was one of
the key revolutionary ideas. French decrees approving of the author’s rights for the work performance
and its publication played a significant role in continental copyright law development since the underlying individual rights were considered the true
natural rights, not just the law product.
The genesis of copyright law in Germany has
specific meaning since here we do not see the antagonism between the publishers and the authors,
which took place in France and England. From the
16th century privileges were given to publishers
who were more interested in the ancient privileges
than in works of the contemporary writers. Then in
some small territories general laws aimed at protecting from counterfeit were introduced. However,
this protection did not cover all the country due to
the lack of the country’s integrity until 1870, when

the unitary Law on Copyright was introduced for
all Germany.
I. Kant can be considered to be the ideologist
of German copyright law. In 1785 he published an
article devoted to the issue of illegal republication
of books [5]. When speaking about this issue, Kant
avoided appealing to the copyrights of a manuscript
or an edition of a book. He put forward another discourse – a discourse of individual rather than property rights. The article repeatedly stated that a book
is an author’s speech addressed to the audience. In
other words, a book is not a thing, but an act. Kant
argued that the author had natural right, the right of
his personality not to speak with the audience willingly [5, pp. 416–417].
Following Kant, eight years later I.G. Fichte
published an article about the issue of illegal republication of books [3]. This philosopher looked at the
problem of counterfeit via the discourse on property, not individual rights.
In his book, Fichte distinguished physical and
ideal aspects. The ideal aspect is divided into the
material aspect, that is the content of the book, its
ideas, and the formal aspect, that is combination,
edition, where one can find these ideas [3, p. 447].
Due to its ideal nature, the content of a book belongs to everyone. However, the form of the ideas
cannot be assigned to anyone because each person
has their own personal thinking process. Fichte believes that the author has the exclusive property
right to the form of his book. In addition, the author
has the right to authorship recognition [3, p. 451].
This division of rights makes Fichte a predecessor
of dualistic copyright in comparison with Kant,
who is undoubtedly a spiritual ancestor of the monistic model of copyright.
Thus, both Fichte and Kant justify the copyright via author’s personality rather than via labor.
However, Fichte does not support Kant in the idea
of the author’s individual right to his speech addressed to the audience. Fichte goes further and
points out the right to authorship recognition.
In Russia in the 19th century, copyrights were
legally grounded on the arguments of the justified
author’s reward. Such a way to legitimate copyright
is closer to positivistic studies rather than to the
philosophy of natural rights. We may say that the
reward theory is a primitive combination of Jus
Naturalism and utilitarianism arguments. This simplified justification of Russian copyright was
caused by the fact that in the Russian Empire of the
19th century this institute appeared as the Emperor's
will, not as a result of the parliament activities, like
in Great Britain, USA, France. Thus, Russian society of the 19th century did not need any expressive
philosophical law arguments to support copyrights.

350

The Structure of Copyright Systems of France, Germany and Russia

G. F. Shershenevich (1863–1912), a distinguished scientist, is one of the most widely known
representatives of the reward theory in Russian science. According to him, in the economic system
based on the first principles of private entrepreneurship, the only possible way to support authors is to
put them in one line with economic activists and to
provide them with the opportunity to take care of
their interests on a non-preferential economic basis.
That is why law gives authors exclusive right to
distribute their works and to prohibit republication
and sale of republished books to others. [7, pp. 10–
11]. With copyright as a reward for the labor,
G. F. Shershenevich was against the introduction of
moral rights into this right [7, p. 69].

ject, basis for being developed, validity period, protection method.
Long before their legal regulation, copyrights
in Germany were seen as rights connected with the
author’s personality. Moral and economic copyrights are closely connected, just like two sides of a
coin. These rights, interpreted in Germany as different manifestations of one unitary right, generally
guarantee the observation of the intellectual and
economic author’s interests. The German model of
the copyright system is called monistic because of
the conformity of the copyright of a work. In this
personality-based system copyright is believed to
be nontransferable during the author's life (§ 29 Act
on copyright and related rights2).
Professor E. Ulmer made a significant contribution into the development of the monistic copyright model. According to him, copyright law, if
considered as one institute, cannot be put in a law
system which recognizes economic and moral
rights only. It is evident that along with the rights
which by their nature belong to one of groups there
are other rights which comprise features of both
groups [8, pp. 116–117]. The German law expert
saw the disadvantage of the dualistic theory in the
provision that after the author’s death the fate of
moral and economic rights may be different. The
former are transferred to the author’s relatives, while
the latter may be transferred to any third parties.
At first glance, Russia is characterized by the
dualistic copyright model. Article 1226 of the Civil
Code3 states that intellectual rights shall be recognized for the results of intellectual activity and
means of individualization, which include an exclusive right , being a proprietary right, and, in cases
provided for by the present Code, also personal
non-proprietary rights and other rights (droit de
suite, right of access, and others). The independence of the law regime of economic and moral author’s rights is justified by the fact that the exclusive copyright may be completely transferred to the
third parties by the author. At the same time, a
model of license contract on the right to use a work
is legally recognized. However, in this case a license contract does not show a monistic character
of the copyright system structure.
The dualistic character of the copyright system
is weakened by a group of other rights with no con-

Economic and Moral Rights
in the Copyright System
Unity and contradiction of a system are the basis for its development. In copyright law this principle can be seen in the correlation between moral
and economic author’s rights.
In France, the same way as in other countries,
copyright appeared as an economic right. However,
at the beginning of the 19th century French lawyers
and artists drew public attention to the fact that use
of works was both profitable and connected with
the author’s name and reputation. And in the 19th
century courts gradually started to provide protection for individual interests of particular authors.
In the second half of the 19th and the beginning
of the 20th centuries, a category of moral and author’s powers within it was developed in French
theory. However, at that stage one could not talk
about a developed dualistic copyright model in
France. At those times, only exclusive economic
copyright was considered to be the true copyright.
Moral right was deduced from the general principles of personality protection.
It was only in 1957, when the Law on protection of literary and artistic property1 was adopted,
that the author’s moral rights were legally recognized in France and French dualistic copyright was
completely developed. Moral rights were recognized to be one of two components of copyright.
Formally, one may talk about dualism in copyright when there is an institute of moral rights in the
Law on copyright. It is obvious that the clear distinction between moral and economic rights should
remain. Conceptually dualism appears when the
regime of the author’s moral rights becomes separated from the regime of personality’s rights. Indeed, the former rights can be clearly separated
from the latter ones by such parameters as an ob-

2

Act on Copyright and Related Rights of September 9, 1965
(Germany). Available at: http://www.wipo.int/wipolex/en/
text.jsp?file_id=239044 (accessed 30.12.2015).
3
Civil Code of the Russian Federation. Part One № 51-FZ of
November 30, 1994, Part Two № 14-FZ of January 26, 1996,
Part Three № 146-FZ of November 26, 2001 and Part Four
№ 230-FZ of December 18, 2006. Available at: http://
www.wipo.int/edocs/lexdocs/laws/en/ru/ru083en.pdf (accessed
30.12.2015).

1

Law on Protection of Literary and Artistic Property of
March 11, 1957 (France). URL: http://www.wipo.int/wipolex/
en/details.jsp?id=14231 (accessed 30.12.2015).
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ceptual grounds for categorizing. At the same time,
grouping different rights into a category of other
rights is a very convenient law technique.
In Russian legislation a term “personal nonproprietary rights” defines moral copyrights. These
rights have a dualistic status in Russian legislation.
On the one hand, they belong to the group of intellectual rights, but on the other hand, they are a type
of personality rights. In a completed form of dualistic copyright the law regime of moral copyrights is
separated from the regime of personality rights. In
Russia, on the contrary, moral copyrights as such
are invalid after the author’s death. Protection of
the rights to the work integrity was mistakenly connected with the protection of honor, dignity, business reputation of the author in accordance with the
general rules of the personality rights institute
[6, pp. 365–367].
Thus, Russian copyright system is characterized as a specific form of dualism. In fact, this dualism is eclectic since it is influenced by conceptually
different systems of French and Soviet copyright.

rights, that is why their recent regulatory actions
could not violate the age-old traditions of the copyright system.
Most countries of Romano-Germanic copyright
law legally recognize only economic copyrights as
exclusive rights as well. However, this rule has a
significant exception, exemplified by the approach
of France and other countries following French tradition of copyright law. In France exclusive copyrights include both economic and moral copyrights.
Article L. 111-1 of the Intellectual Property Code1
states that an author of a creative work holds exclusive rights with the features of both intellectual and
moral and economic nature. This provision was
transferred practically word-for-word to Article 20
of Chad Law on Protection of Copyright, Neighboring Rights and Expressions of Folklore2, to Article
1 of Madagascar Law on Literary and Artistic
Property3.
We may find an intriguing paradox in comparing traditions of assigning the name "exclusive" to
different copyrights in France and Germany. In the
French dualistic model of copyright with clear distinction between moral and economic rights, with
their different history and juridical faith, still both
groups of these rights are called "exclusive". The
German monistic model with copyright understood
as a uniform inalienable right with the powers of
personal and economic nature recognizes economic
rights as exclusive rights only. Thus, we may conclude that the exclusiveness of particular copyrights
has, first of all, historic grounds, legislative traditions and does not have any significant theoretical
and practical value.
Modern Russian copyright law follows the
world trend and specifies economic author’s rights
as exclusive ones. The same approach was typical
of the copyright law in the Russian Empire, where
all key legal acts manifested the exclusive nature of
copyrights, and moral copyrights were not developed yet. However, in Soviet copyright law in the
mid-1920s – 1960s, moral and economic author’s
rights were thought to be exclusive ones, although
there was no official division of copyrights into
these two groups. While reconsidering civil legislation of the USSR and RSFSR in the 1960s, the legislator refused to assign exclusiveness to copyrights. Here we can see the influence of Soviet legal

Exclusive Rights in the Copyright System
Exclusive right is one of many fundamental
notions of intellectual property law and copyright
law in particular. The exceptional nature of copyright law is a symbol illustrating its special unique
character.
In law systems the term “exclusive” right appeared long before the development of the exclusive rights theory. The application of this term was
not limited to the sphere of intellectual property.
Moreover, the term “exclusive right” was borrowed
by copyright and patent law from a wide range of
privileges, which were one of the key juridical
means of economic activities in the Middle Ages
and at the dawn of the Modern Times. Privileges
are understood to be the rights based on individual
and particular acts of legislative and administrative powers. In this sense, privileges are opposed
to rights, introduced by laws as general and abstract norms.
In copyright law, the word combination “exclusive right” appeared in the 18th century. Practically all further evolution of copyright law was
connected with the usage of the term “exclusive
right” in legislative and other legal acts. At the
same time, there has been no uniform approach to
differentiate exclusive rights from other ones, both
in foreign and Russian laws. However, we may present the mainstream view on this issue.
Throughout the history, only economic copyrights have been considered to be exclusive in the
countries of Anglo-American copyright law. Until
the end of the 20th century, Great Britain, USA and
Australia had not recognized moral author’s

1

Intellectual Property Code of July 1, 1992 (France). Available
at: http://www.wipo.int/wipolex/en/details.jsp?id=14082 (accesed 30.12.2015).
2
Law on Protection of Copyright, Neighboring Rights and
Expressions of Folklore of May 2, 2003 (Chad). Available at:
http://www.wipo.int/wipolex/en/details.jsp?id=8047 (accesed
30.12.2015).
3
Law on Literary and Artistic Property of September 18, 1995
(Madagascar). Available at: http://www.wipo.int/wipolex/en/
details.jsp?id=5320 (accesed 30.12.2015).
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science which offered not to use the vague term
“exclusive right” in legislation.
Thus, defining copyrights as exclusive ones has
historical rather than theoretical grounds. The majority of states only recognize economic author’s rights
as exclusive ones. However, the examples of France
and other countries following French traditions of
copyright law show that moral copyrights may also
be considered exclusive ones. The term “exclusive
right” itself is not strictly connected with copyrights
and with the intellectual property right, it is used in
many laws regulating other social relationships.
Some scientists connecting the nature of the exclusive rights with the semantics of the corresponding
term do not take this circumstance into account.
The copyright system must not be based on division of rights into exclusive and other rights,
which are not exclusive. This system must be
grounded on the principle which would show the
key features of copyright. This principle is to divide
copyrights into economic and moral rights.

The Russian copyright system is a specific
form of the dualistic model. In fact, this dualism is
eclectic since it is influenced by conceptually different systems of French and Soviet copyright.
Legislative characterization of copyrights as
exclusive ones has historic rather than theoretical
grounds. In the French dualistic copyright model
both economic and moral rights are called “exclusive”. The German monistic model, where copyright is understood as a unitary inalienable right,
recognizes economic rights on use of a work as exclusive ones.

1.
2.

3.

Conclusions
In the system of copyrights, the connection between economic and moral rights is systemically
important because these rights protect different interests.
Jus Naturalism studies played its great role in
the development of the copyright system in France
and Germany, while in Russia the copyright system
was not so greatly affected by philosophical law
theories.
In France copyrights were grounded on the
discourse on property as one of the most sacred
natural rights of a person. In the 19th – the first half
of the 20th century, French copyright law was expanded by a subsystem of moral copyrights, which
were determined not by the discourse on property
but by romanticism ideas. As a result, there appeared dualistic copyright law, where economic and
moral copyrights had different background, different grounds and different law regimes.
The German copyright system has philosophical roots in studies of German idealism of the turn
of the 18th–19th centuries. Kant’s understanding of
copyright as an author’s speech addressed to the
audience is a philosophical basis for the monistic
copyright model.
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