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BeedeHue: cmames NMoc8AWEHA KOMIapamueucmcKomMy aHasau3y yyeHUs o cocmase npecmynse-
HuA. AeBmopom npednpuHUMaemca nornsimka obvAcHeHUA dugghepeHyUPOBAHHO20 N0OX00d K BK/HOYe-
HUIO meopuu cocmasa npecmyrnsaeHus 8 HAYUOHAbHOE y20/108HOe PAso passuYyHbix 20ocyoapcme. Lienw:
8bIABUMb 30KOHOMEPHOCMb B/UAHUSA UCMOPUYECKO20 Mymu (hopMUpPO8AHUSA MPABA HA CMAHOo8seHue yye-
HUA 0 cocmase rnpecmyrisieHUs 8 y20s108HoM npase. Memoodsl: obueHay4Hbie memoodbl, ucmopuveckud,
ChasHUMenbHO-NPasosoll U pUdUKo-0oeMamuveckue memoosl. Peayabmamel: ycmaHo8seHo, Ymo uc-
mopuyeckuli nyme passumus U CMAHO8/eHUsA Npasa, MPUHAOIeHHOCMb 20Cy0apcmeaa K pasau4yHbeIM 8u-
dam npasossix cemell npedonpedensaom NoOHUMAHUE COcmasa npecmyrisieHus. Boleoobl: 0719 CMPaH KOH-
muHeHmansHol npaeosoli cembu yyeHue 0 cocmase fpecmyrnaeHus umeem Kiao4eeoe 3Ha4yeHue: co-
cmae npecmynaeHus (0esHUs) ebicmynaem onucaHUem 8 3aKOoHe npecmynsaeHus. B 2ocydapcmeax, npu-
HAOAEHAUWUX K GH2/10CAKCOHCKOU cucmeme npasa, cocmas npecmynnsaeHus Ucrnosis3yemcs 8 npoyeccy-
A/16HOM CMbIC/1E — KOK COBOKYMHOCMb 06beKMUBHbIX (haKmos, caudemesnscmayowux 0 cosepuieHHOM
npecmynaeHuU, @ MaKXe 8 Mamepuasa6HOM CMbIC/e — KK HeKas MOoOes1b npecmyrnaeHus, Xapakmepusy-
rowasaca 08ymsa anemMeHmamu: actus reus U mens rea, MPU3HAKU KOMOPbIX MO2ym COOepHamsCa KaK 8
KOOUUUUPOBAHHbIX AKMAX, MAaK u obwem npaee. [Tpu nepesode asmMopsl yrpoweHHyo cmpyKkmypy
npecmynaeHua u cocmas npecmynaeHua 8 Pocculickom MOHUMAHUU OMOMOecmsessaom, HeCMomps Ha
mo ymo 8 camoli aH2/I0CAKCOHCKOU meopuu MmamepuasnbHO20 Yeos08H020 NMpasa Kameaopus cocmasa
npecmynaeHua He paspabomara. B mycyasmarckoli npagoeoli cembe cocmae npecmynsaeHus He obpesn
CaMoCmMoAMmMesIbHOo20 3HAYeHUS, XOMSA UMeemca meHOeHUUSA K peyunupo8aHuUio Npagossix KOHCMpyKyul
3aKOHOOameslbcmad 3anadHbIx 20cy0apcme. B a3uamcKux CmpaHax noay4uau paseumue KaK co8emcKas
meopusa cocmasa npecmynaeHus (Kumalickaa HapooHas Pecnybauka (KHP) u MoHeonus), mak u Hemeuy-
Koe yyeHue o cocmase npecmynaeHus (AnoHus). B Hacmosawee spema KHP ucrnonezyem cobcmeeHHyro
CUCMeMHYI0 meopuro cocmasa npecmynnaeHus. EOUHCMBeHHbIM HOPMAMUBHbIM AKMOM, 3aKpenuewum
rMoHAmMuUe cocmaea npecmyrnsaeHus, ocmaemcs Y2onoeHolili kodekc Pecrybsuku Mondosa.
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Introduction: the article is devoted to a comparative analysis of the doctrine of the composition of a
crime? (elements of a crime). The author attempts to explain the differentiated approach to including the
theory of the composition of a crime in the national criminal law of different states. Purpose: to identify
how the historical trajectory of the law formation has influenced the development of this doctrine in crim-
inal law. Methods: the study employed general scientific methods as well as historical, comparative legal,
and legal-dogmatic methods. Results: the analysis has established that the historical trajectory of the law
development and formation and the belonging of a state to a certain legal family condition the under-
standing of the composition of a crime. Conclusions: for the countries of the continental legal family, the
doctrine in question is of key importance: the composition of a crime (of an act) is a description of this
crime in the law. In the states belonging to the Anglo-Saxon system of law, the composition of a crime is
used in the procedural sense — as a set of objective facts indicating the crime committed, and in the sub-
stantive sense —as a model of crime characterized by two elements: actus reus and mens rea, the signs of
which can be found in codified acts and common law. When translating, legal authors equate the simpli-
fied structure of a crime and the composition of a crime in Russian understanding, although in the Anglo-
Saxon theory of substantive criminal law the category of the composition of a crime is not developed. In
the Muslim legal family, the composition of a crime has not acquired an independent meaning although
there is a tendency to adopt the legal structures of the legislation of Western states. In Asian countries,
there were further developed both the Soviet theory of the composition of a crime (in the People’s Republic
of China (PRC) and Mongolia) and the German doctrine of Tatbestand (in Japan). Currently, the PRC uses
its own systematic theory of crime. The only normative act that enshrines the concept of the composition
of a crime is the Criminal Code of the Republic of Moldova.

Keywords: composition of a crime; model of a crime; elements of a crime; structure of a crime; criminal law
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CTPYKTYpa COCTaBa NpecTynieHus; yroloBHOE NPaBo

© Conosbesa E. A., 2025

@ ® [aHHan paboTa pacnpocTtpaHAaetca no anueHsmm CC BY 4.0. Ytobbl npocmoTpeTb
KOMWIo 3TOM nLLeH3uK, nocetute https://creativecommons.org/licenses/by/4.0/

-632-

© Soloveva E. A., 2025

@ ® This work is licensed under CC BY 4.0. To view a copy of the license, visit
https://creativecommons.org/licenses/by/4.0/

! In this paper, ‘composition of a crime’ (Russian sostav prestupleniya) is understood to mean the set of all objective and subjective signs that

define a socially dangerous act as a crime. Sostav prestupleniya is a term from Russian criminal law, and it is often translated into English
as ‘elements of a crime’. However, these terms and not fully identical. Therefore, for the purpose of comparative research, the author of
the paper uses the translation ‘composition of a crime’ although it is not a recognized English-language term in criminal law.
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crime (elements of a crime). The author attempts to explain the differentiated approach to including the
theory of the composition of a crime in the national criminal law of different states. Purpose: to identify
how the historical trajectory of the law formation has influenced the development of this doctrine in crim-
inal law. Methods: the study employed general scientific methods as well as historical, comparative legal,
and legal-dogmatic methods. Results: the analysis has established that the historical trajectory of the law
development and formation and the belonging of a state to a certain legal family condition the under-
standing of the composition of a crime. Conclusions: for the countries of the continental legal family, the
doctrine in question is of key importance: the composition of a crime (of an act) is a description of this
crime in the law. In the states belonging to the Anglo-Saxon system of law, the composition of a crime is
used in the procedural sense — as a set of objective facts indicating the crime committed, and in the sub-
stantive sense —as a model of crime characterized by two elements: actus reus and mens rea, the signs of
which can be found in codified acts and common law. When translating, legal authors equate the simpli-
fied structure of a crime and the composition of a crime in Russian understanding, although in the Anglo-
Saxon theory of substantive criminal law the category of the composition of a crime is not developed. In
the Muslim legal family, the composition of a crime has not acquired an independent meaning although
there is a tendency to adopt the legal structures of the legislation of Western states. In Asian countries,
there were further developed both the Soviet theory of the composition of a crime (in the People’s Republic
of China (PRC) and Mongolia) and the German doctrine of Tatbestand (in Japan). Currently, the PRC uses
its own systematic theory of crime. The only normative act that enshrines the concept of the composition
of a crime is the Criminal Code of the Republic of Moldova.
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BeedeHue: cmames noceauwjeHa KOMNapamusucmcKomMy aHasau3y yyeHUs O cocmase npecmyrisie-
Hus. Aemopom npednpuHUMaemcs norsimka 06vacHeHUA OugpgepeHyUupPoB8aHHo20 MoOXo0ad K BKsYe-
HUK meopuu cocmasa npecmyrsaeHus 8 HAYUOHA/I6HOe Y20/108HOE MPAso Pa3sIuYHbIx 20cyoapcms. Liens:
8bIA8UMb 30KOHOMEPHOCMb 8/UAHUSA UCMOPUYECKO20 Mymu hopMUpPO8AHUS NPAsa HO CMAHO8seHUe yye-
HUA 0 cocmase rnpecmyraeHusa 8 y20108HOM rpase. Memodsi: obuweHay4YHble MemoOdbl, ucmopu4veckud,
CPAaBHUMENbHO-NPABoBOU U HPUOUKO-002MamuyYeckue Memoosl. Pe3yabmamel: yCmMaHO8/1eHOo, Ymo Uc-
mopuyeckuli nyme pazgumus u CMaHo8AeHUA Npasa, NPUHAOeXHOCMb 20Cy0apcmea K pasaudHbIM 8u-
dam npasosbix cemell npedonpedendom NoOHUMAHUE cOCMasa rpecmyrisieHus. Boleoodbi: 0519 CMpPaH KOH-
muHeHmMansbHoU npasosoli cembu yyeHUe 0 cocmase npecmynsaeHus umeem Krw4esoe 3Ha4eHue: co-
cmas npecmynaeHus (0esaHus) eeicmynaem onucaHuem 8 3aKoHe npecmynnaeHus. B 2zocydapcmeax, npu-
HadAeXaujux K aHas0CAKCOHCKOU cucmeme rnpaea, cocmae npecmyrsaeHus Ucrnosnb3yemcs 8 npoyeccy-
Q/1bHOM CMbIC/1e — KAK COBOKYMHOCMb 06beKMUBHbLIX (haKmos, caudemesnscmeyowux o cogepuleHHoOM
npecmynaeHuU, @ MaKkxe 8 MamepuasbHOM CMbIC/1e — KOK HEKAA MOOesb npecmyraeHus, Xapakmepusy-
rouwjasacs 08yma anemeHmMamu: actus reus U mens rea, MPU3HAKU KOMOPbIX Mo2ym COOepHamsCa KK 8
KOOUUYUPOBAHHbLIX OKMax, maK u obwem npase. [pu nepesode asmopbl YyrpoweHHyr CmpyKkmypy
npecmynaeHua U cocmae npecmynaeHusa 8 Pocculickom MOHUMAHUU OMOoX0ecmensaom, HeCMompsa Ha
mo ymo e camoli aH2/1I0CAKCOHCKOU meopuu mamepuasbHo20 Y20/08H020 Mpasa Kame2opus cocmasa
npecmynaeHus He paspabomaxa. B mycynemaHckoli npasosoli cembe cocmas npecmynsaeHus He obpesn
CaMOCMOAMesIbHO20 3HAYEHUS, XOMSA UMeemcs MeHOeHUUSA K peyurnuposaHuUio rnpagossix KOHCMpyKyul
3aKOHOOaMesnbcmeaa 3anadHbIX 20cy0apcms. B azuamckux cmpaHax noay4yuau passumue KaK coeemcKkas
meopusa cocmasa npecmynineHus (Kumalickas HapooHasa Pecnybnauka (KHP) u MoHzonus), mak u Hemeuy-
Koe yyeHue o cocmaee npecmynaeHus (AnoHus). B Hacmoswee spemsa KHP ucnonsayem cobcmeeHHyo
CUCMeMHYI0 meoputo cocmasa npecmynsaeHus. EOUHCMB8eHHbIM HOPMAMUBHbIM GKMOM, 30KPENU8WUM

BsepgeHue

CpaBHUTENbHO-NPABOBOM aHaAM3  YroJI0BHOIO
npasa 3apybeKHbIXx CTpaH MO3BOAAET COMOCTaBUTb
POCCUICKOE yyeHMe O cocTaBe MPecTyn/ieHusa ¢ Apy-
MMM, UMEOLWMUMM MECTO B TOW UM MHOM NPaBOBOM CU-
cTeme, YTO AaeT BO3MOXKHOCTb BbISBUTb 0COBEHHOCTH
NOHMMaHUA KaTeropum coctaBa NpecTynieHua B 3aBu-
CMMOCTU OT NPaBOBOMN CUCTEMbI U 0BOCHOBATbL 3Haye-
HUE yyeHMA O cocTaBe MPecTyn/ieHus B LeIoM Ans
topucnpyaeHumm, 6e30THOCUMTENbHO K KOHKPETHOMY
rocyaapcray.

Mepen Tem KaKk nepenTn K HenocpeacTBeHHOMY UC-
CN1e0BaHMNI0 COCTaBa MPECTyn/ieHUs, OTMETUM, YTO He
BCE roCy/apcTBa B CBOEM Yro/I0BHOM NpPaBe UCMO/b3YoT

3Ty KaTeropuio2. YrooBHOe npaBo MHOMMX rocyAapcTs
MOCTPOEHO Ha aHaNu3e NPEecTyNieHUs, ero CTPYKType 1
npu3Hakax, ero xapakrepusyouwmx. OgHaKo U B 3TUX
KOHLENUMAX MPecTyrnjieHne nepeHocMTca Ha ypOBEeHb
TEOPETMYECKOro MO3HAHWUA, MOCPEACTBOM KOTOPOro
CTPYKTypa MNPEecTynaeHUs 3HaYUTeNbHO YNpoLLaeTcs,
YTO AaeT BO3MOXKHOCTb MPEeACTaBUTb ero B Hambonee
0606LLeHHOM BUAe. B Takom BUAe npecTynneHune (Kak
HeKas abCTpaKTHasA, yNpouleHHaa MOAE/b), XOTA U He
Ha3bIBAETCA NPAMO COCTaBOM MpPecTyrn/ieHuns, coBnagaer
C COCTaBOM MPECTYMN/IeHMs N0 POCCUIACKOMY NpaBy.
MpeacTasnaerca Hanbosee yaauHbIM pacCMOTPETb
JaHHbI BOMNPOC, CrpynnupoBas 3apyberkHoe yronosHoe
NpaBo Mo MPaBOBbIM CeMbSM, KOTOpble 06beaMHEHbI
OOHVM UCTOPUYECKMM NyTemM GOPMUPOBAHUA. MpK aTom

L In this paper, ‘composition of a crime’ (Russian sostav prestupleniya) is understood to mean the set of all objective and subjective
signs that define a socially dangerous act as a crime. Sostav prestupleniya is a term from Russian criminal law, and it is often trans-
lated into English as ‘elements of a crime’. However, these terms and not fully identical. Therefore, for the purpose of comp arative
research, the author of the paper uses the translation ‘composition of a crime’ although it is not a recognized English-language term

in criminal law.

2 Peub naoetT npexae BCero 0 rocyaapcreax, BXOAALWMX B aHI/TOCAKCOHCKYHO U MYCY/IbMaHCKYHO NMpaBOBblie CeMbU.
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MoHAMuUe cocmaesa npecmyrnnaeHus, ocmaemcs YeonosHelli kodekc Pecnybauku Mondoea.

Kntouesble cfi0Ba: COCTaB NPECTYNIeHNs; MOAE/Nb NPECTYNNEHNUS; SNEMEHTbl NPECTYN/IeHUs;
CTPYKTypa COCTaBa NpecTynieHus; yrosoBHOe Npaso

Introduction

A comparative legal analysis of the criminal law of
different countries conducted by the author compares
the Russian doctrine of the composition of a crime with
other doctrines, these developed in countries belonging
to different legal systems. Based on this analysis, the pa-
per demonstrates how the category ‘composition of a
crime’ is understood depending on the legal system and
substantiates the importance of the doctrine of the
composition of a crime for jurisprudence in general, re-
gardless of a particular state.

Before starting investigation into the composition
of a crime, it should be emphasized that not all states

use this category in their criminal law?. Criminal legisla-
tion of many states is based on an analysis of the crime,
its structure, and features (signs, characteristics, ele-
ments) that characterize it. Meanwhile, even in these
concepts, the crime is transferred to the level of theo-
retical cognition, with the structure of the crime greatly
simplified, making it possible to present it in the most
generalized form. In this form, the crime (as an abstract
and simplified model), although not directly called the
composition of a crime, coincides with the composition
of a crime as presented in Russian law.

It seems most appropriate to consider this issue while
grouping criminal law of foreign countries by legal families,
these united by the historical trajectory of formation.

1 First of all, this refers to the states belonging to the Anglo-Saxon and Muslim legal families.
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aBTOp CTaTbW He CTaBWT nepes coboi Lenan NpPoBecTu
NoJIHOe CPaBHUTE/NIbHO-NPABOBOE UCCAeA0BaHNE MOHA-
TUA COCTaBa NPEeCcTYNeHUs, B CBA3M C YeM BUAUTCA BO3-
MOHbIM [asiee NpoaHasM3MpoBaTh YrosioBHOE NPaBo
JINLLb HEKOTOPbIX CTPaH, KOTOPbIE, MO HaWeMy MHEHMUIO,
No3BO/IAKT COCTaBMTb NpPeACTaBiAeHMe 06 OTAeNbHbIX
0CcObeHHOCTAX AaHHOW KaTeropuu B Npase rocyaapcrs,
BXOAALLMX B TY UM UHYIO NPABOBYIO CEMbIO.

1. YueHue o cocTase npectynaeHua
B CTPaHaX POMaHO-TepMaHCKOro NPOUCXOXKAEHUA

K 0cobeHHOCTAM CTpaH POMAHO-repMaHCKOro Npo-
UCXOXKAEHUA cneayeT OTHecTM odopmseHue npasBa B
BMAE NUCaHbIX 3aKOHOB, KOTOPbIM MPUCYLLM abCTPaKT-
HbI/ CNOCO6 M3N0XKEHMA NPABOBOrO MaTepuana, Haau-
yme YeTKUX AedUHULMI OCHOBHbIX IOPUANYECKMX KaTe-
rOpui, BbICOKUA YPOBEHb U3NOKEHWUA MPABOBbIX HOPM
[16, c. 180]. Kak cneactsue, BCA TeOpUsi MpaBa KOHTU-
HEHTaNbHOMN, MW POMAHO-TePMaHCKOM, NPaBOBON ce-
MbM NMOCTPOEHA Ha NPUHLMMNE 3aKOHHOCTM, @ UMEHHO Ha
BO3MOXHOCTM NPUBIEYEHUA NIMLLA K YTONOBHOW OTBET-
CTBEHHOCTM UCK/IIOYUTE/IBHO B CNyYae, Koraa Takoe aes-
HWE nNpesycMOTPEHO (3anpelieHo) 3akoHom. Tak,
Hanpumep, B cTatbe 1 YronoBHoro ynoxkeHunsa ®epepa-
TMBHOM Pecny6aukn TepmaHua yKasaHo, YTo AesHue
MOKeT ObITb HaKa3aHO, TONbKO eC/iM HaKasyemocCTb
6blNla 3aKOHOAATE/IbHO YCTAaHOB/IEHA MpeXAae Yrosos-
HbIM 3aKoHogaTenbcTBom PepepatnBHo Pecnybamku
fepmaHumal. Bcé 3T0 XOPOLIO COOTHOCKTCA C topuanye-
CKMM MO3UTUBM3MOM, FAe NPaBo NpeacTaBaseT coboi
Mepapxmyeckyo CUCTEMY HOPM, a He 3aKpenJieHHble U
He 3anpeLleHHble B YroN0BHO-NPAaBOBbIX HOPMax Aen-
HMUA He MOryT NpM3HaBaTbCA npectynaeHnem. MmeHHo
Nno 3TOW NpPUYMHE B OCHOBOMO/IAraloWMX Y4EHUAX O CO-
CTaBe NPecTyn/ieHUA, BO3SHUKLLIMUX Ha TEPPUTOPUM CTPaH
3anagHoi EBponbl, cOCTaB OTOXAECTBNAAETCA C HOPMOM
3aKoHa. OTcroZa yCcToABLIEECA MHEHME O TOM, YTO B 3TUX
rocy,apcTBax cCoCTaB NPecTynJieHNA COOTHOCUTCA C NpU-
3HAaKOM MPOTUBOMpPABHOCTU. MIHOrO BbIBOAA HE MOXKeT
6bITb, MOCKONIbKY MOHATME MPECTYMn/eHUA, UCNoNb3ye-
MO€e B 3TUX rocyAapcTeax, AsnaseTca GopmanbHbIM, TO
€CTb CBA3AHHbIM C 3aNpeLLeHHOCTbIO AeAHUA 3aKOHOM.
CnepoBaTenbHO, COCTaB MpecTynneHua (Kak mogenb)
anpuopun He MOXKET 3aKpenAaTb UK BbiparkaTb obLue-
CTBEHHYIO ONACHOCTb AEAHUA, TaK KaK M A4/18 caMoro npe-
CTYNJIEHWA OHA He ABNAETCA CYLLEeCTBEHHbIM MPWU3Ha-
KOM. XOTA COBpeMeHHan HemeLKaa YyronoBHO-NpaBoBan
[OKTPUHA He OTpULAeT MaTepuanbHOM CTOPOHbI npe-
cTynnenus [8, c. 126].

fepmaHua. HecmoTpsa Ha TO YTO MMEHHO HeMel-
KOE yYeHWe 0 COCTaBe NpPecTynieHus Bbia0 NoNOKEHO B
OCHOBY KOHLENUWW cocTaBa MNpecTynieHua B Apyrux

rocy4apcreax, CoBpeMeHHoe YrosioBHOe ynoxeHne de-
AepatmBHolt Pecnybavkn lepmanma 1871 roga He mc-
Monb3yeT HenocpeacTBEHHO TEPMMUH «COCTaB MpecTyn-
nenun» (corpus delicti), a 06xoanTca ykazaHMem Ha ane-
MeHTbl npectynnenus (Tatbestand)?. Mpu 3TOM HEKOTO-
pble y4eHble NepeBoAAT TEKCT YIOXKEHUA UAN nuTepa-
TYPY, MOCBALLEHHYIO BHYTPEHHEN CTPYKType npecTyne-
HUSA, UCMONb3YsA TEPMMH «COCTaB MPECTYMHOro AEAHUA»
[7, c. 79], «coctas npectynaenus» [13, c. 10-11]3. Oroso-
PUMCA, YTO Mbl He ABAAEMCA CreunanncTaMm-aMHIBu-
cTamu (A3bIKoBEAaMM), MOSTOMY /ILLIb 06PATUM BHUMA-
HWe Ha 3Ty ocobeHHOCTb nepeBoga. Mo Hawemy mHe-
HWIO, BCE }KE B HEMELLKOM MpaBe peyb UaeT 06 anemeH-
Tax, NPU3HaKax npectynieHun (aesHus), a He ob ane-
MeHTaXx, NPU3HAKax cocTaBa NPecTynaeHna Kak naeanb-
HoM mogenu. Tak, B ctatbe A. Ponodd [22, c.124] un
B y4ebHuKe . DpUCTEH MCNONb3YEeTCA UMEHHO TEPMUH
«COCTaB npecTynHoro geaHusa» [31, c. 129].

Ha 3710 06palaeT BHMMaHue u P. B. KpasLos: «Ya-
CTO ynoTpebnsemblit B POCCUIACKOM NuTepaType nepe-
Bog, cnoBa “Tatbestand” Kak cocTaB mpectynneHus He
ABNAETCA TOYHbIM. B LaHHOM cnyyae 6onee NpaBuabHO
cnenosano 6bl ynoTpebnsaTb TEPpMUH “cocTaB 3aKoHa”,
YTO He UCK/IOYAET, OAHAKO, NePeBOos, 3TOro TEPMUHA KaK
“coctaB geaHus” Mnn “3aKoHHbIN cocTaB”. TEpMUH Ke
“cocTaB npecTynieHns” He ynoTpebaseTca B repmMaHCKo-
npaBoOBOM AOKTPUHe BoobLLe, 1 ero ynotpebieHne B poc-
CUICKON MepeBOAHON Yro/0BHO-MPABOBON SUTepaType
MOXHO OBBACHWUTL TO/IbKO CTPEM/IEHMEM aBTOPOB U3/10-
XUTb MaTepuran, UCNob3ys TEPMUHOIONNIO, MPUMEHSEe-
MY B POCCUICKOM YronioBHOM npase» [12, c. 42].

A. 3. ¥anuMHcKnin goctaToyHo noapobHo B cBoe
BpeMsA Onucan passinyme B NOHUMMAHUN HEMELLKOFO CO-
CTaBa AeAHWUA U POCCUIACKOrO COCTaBa NpecTynaeHus [8,
c. 127-170], B cBA3M € 4em No3BoMM cebe He NOBTO-
pPATbCSA, @ MNWb 06PaATUTb BHUMAHME Ha HEKOTOPbIE 0CO-
6EeHHOCTM TaKoro pasnnuus. MNpexae Bcero aTo Kacaetcs
MOHATUA U CTPYKTYpbl NPECTYNAEHWs, KOTOpasa BbICTy-
MaeT UCXOLHOM KaTeropuen ans GoOpMUPOBAHUA KOH-
LenuMn coctaBa NpPecTynieHus, cocTaBa NpecTynHoro
pesHus [8, c. 113-126].

HemeLKan KOHLenuus o cocTaBe NpecTynHoro ae-
AHWUA OCHOBbIBAETCA NOMIHOCTbIO HAa €4MHCTBE 0O bEKTUB-
HOro M Cy6bEKTUBHOTO, a C1Ief0BaTeNbHO, Ha NposBae-
HUW B AEAHUN HEepaspbIBHO CBA3AHHOIO 06BEKTUBHOMO
(BHELHero NpoABaeHUs B MUPE) U CyObeKTUBHOTO (OTHO-
LEHWA IULLA K STOMY AEAHUIO), UX ELLLE UMEHYIOT MPUHLLK-
Mamu: YyroNoBHO-MPABOBbIM NPUHLMNOM AEAHWUA U Yro-
JIOBHO-MPABOBbIM NPUHUMNOM BMHbI [31, c. 130-131]. OT-
METUM, YTO B POCCUMCKOM KOHLIENUMW He OTpUuaeTcs
CBA3b 06BEKTMBHOIO U CYy6BEKTUBHOIO B NPECTYMHOM MO-
BEAEHUWN NMLA, OAHAKO CYObeKTUBHblE U 0OBEKTUBHbIE
3/1eMeHTbl NOBEAEHMA NNLA CNeuManbHO pasaenstoTcs,

1 YronosHblit Kogekc Fepmanmn. OduumanbHblii caint GegepanbHoro ynpasneHus FOctuumm Fepmanmmn. URL: https://www.gesetze -

im-internet.de/stgb/.
2 Tam xe.

3 3necb He06X0AMMO OTMETUTD, uTo H. ®. Ky3HeuoBa onpeaensana coctas NpecTynaeHuns yepes 06beKTMBHO CyLLECTBYHOLLYIO KaTero-
pU1I0, @ HEe 3aKOHOAATE/IbHYHO MOAE/Ib, B CBA3M C YEM B €€ MOHUMAHWM 3/1IEMEHTbI MPECTYNNEHUA U 31EMEHTbI COCTaBa NPECTYN/IeHuUs

Mo CBOEN CyTU He UMeNN pasnnyma.
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The author of the paper does not aim to conduct a com-
plete comparative legal study on the concept of the
composition of a crime. The paper deals with the crimi-
nal law of only some countries, which appears to be suf-
ficient to form an idea of certain features of the category
under study in the law of states belonging to different
legal families.

1. The Doctrine of the Composition of a Crime
in the Countries of the Romano-Germanic Law

The main characteristic of this legal family is that the
law of these countries developed in the form of written
laws characterized by an abstract way of presenting legal
material, clear definitions of the main legal categories, a de-
tailed presentation of legal norms [16, p. 180]. As a result,
the whole theory of law of the continental, or Romano-Ger-
manic, legal family is built on the principle of legality,
namely on the possibility of bringing a person to criminal
responsibility only in the case where the action he has com-
mitted is prohibited by law. For example, Article 1 of the
Criminal Code of the Federal Republic of Germany states
that an act may be punished for only if the criminal law of
the Federal Republic of Germany has previously estab-
lished the penalty for this act?. All this is well correlated
with legal positivism, where law is presented as a hierar-
chical system of norms, while actions that are not men-
tioned in criminal law rules and not prohibited therein
cannot be recognized as crimes. It is for this reason that
in the fundamental doctrines on the composition of a
crime that have developed in the countries of Western
Europe, the composition of a crime is equated with the
norm of the law. Hence the well-established opinion that
in these states the composition of a crime correlates with
the feature of illegality. There can be no other conclusion
since the concept of crime used in these states is formal,
i.e., related to the prohibition of an action by law. Conse-
quently, it is a priori that the composition of a crime (as a
model) cannot legitimize or express public danger of an ac-
tion since it is not an essential feature of a crime. On the
other hand, modern German doctrine of criminal law does
not deny the substantive aspect of a crime [8, p. 126].

Germany. Despite the fact that it was the German
doctrine of the composition of a crime that became the
basis for the concept of the composition of a crime in
other states, the modern Criminal Code of the Federal
Republic of Germany of 1871 does not directly use the
term corpus delicti (composition of a crime) but only

refers to the elements of a crime ( Tatbestand )?. Mean-
while, some scholars, when translating the text of the
Code or literature devoted to the internal structure of a
crime, use the term ‘composition of a criminal act’ [7, p.
79], ‘composition of a crime’ [13, pp. 10-11]3. It is neces-
sary to make a remark here that this paper is not a lin-
guistic study, so we should only note this nuance of
translation without further developing this issue. As it
seems to the author of this paper, what is meant in Ger-
man law is the elements, features of a crime (act), and
not the elements, features of the composition of a crime
as an ideal model. For example, in the article by A. Roloff
[22, p. 124] and in the textbook by G. Frister, the term
‘composition of a criminal act’ is used [31, p. 129].

R. V. Kravtsov also draws attention to this: ‘Often
used in Russian literature, the translation of the word
‘Tatbestand’ as the composition of a crime is not accu-
rate. In this case, it would be more correct to use the
term ‘composition of the law’, which, however, does not
exclude the translation of this term as the ‘composition of
an act’ or the ‘legal composition’. Meanwhile, the term
‘composition of a crime’ is not used in the German legal
doctrine at all, and its usage in translated Russian litera-
ture on criminal law can be explained only by the desire
of the authors to present the material using the terminol-
ogy that is utilized in Russian criminal law’ [12, p. 42].

A. E. Zhalinskiy described in detail the difference in
the understanding of the German composition of an act
and the Russian composition of a crime [8, pp. 127-170],
so this paper does not dwell on this issue but only draws
attention to some aspects of this difference. First of all,
it concerns the concept and the structure of a crime,
which is a ‘category of departure’ for the formation of
the concept of the composition of a crime and composi-
tion of a criminal act [8, pp. 113-126].

The German concept of the composition of a crim-
inal act is based entirely on the unity of the objective
and the subjective, and, consequently, on the manifes-
tation in an act of the inextricably linked objective as-
pect (external manifestation in the world) and subjec-
tive aspect (a person’s attitude to this action). These
are also called principles: the criminal law principle of
an action and the criminal law principle of guilt [31, pp.
130-131]. It should be noted that the Russian concept
does not deny the connection between the objective
and subjective aspects in the criminal behavior of a
person; however, the subjective and objective elements
of a person’s behavior are specially separated and

1 Criminal Code of Germany. Official website of the German Federal Office of Justice. Available at: https://www.gesetze -im-inter-

net.de/stgb/.
2 |bid.

3 It should be noted here that N. F. Kuznetsova defined the composition of a crime through an objectively existing category rather
than through a legislative model, and therefore, in her understanding, the elements of a crime and the elements of the composition

of a crime did not inherently differ.
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FeHe3uc y4eHUA 0 cocmase npecmynaeHUA 8 NPago8bliX cUucmemax coepemeHHocmu

The Genesis of the Doctrine of the Composition of a Crime (Elements of a Crime

BbIY/NIEHAIOTCA WM YCNOBHO OTAE/NbHO 0603HauyatoTcA, B
pesynbTaTe 4yero M NOABAAETCA KOHCTPYKUMA MMEHHO
COCTaBa MPecTynaeHuns, a He cocTaBa NPeCcTynHoro aen-
HUA. OTAnYME 3aKN0YAETCS U B TOM, YTO K CyObEKTUB-
HbIM NPM3HAaKaM COCTaBa MNPECTYNHOro AesHWUA B HEMELL-
KOM MnpaBe He OTHOCUTCA CyBBLEKT npecTynsieHus, no-
CKOJIbKY OH BK/IIOY€EH B 06BEKTUBHbIE NMPU3HAKM COCTABA
NPecTynHoro AeAHWs, a TaKKe BMHA U BMEHAEMOCTb.
B 06BbEKTMBHbIX NPU3HaKax CocTaBa NPecTynHoro aes-
HUA, KpomMe cybbeKTa NpecTynieHuns, MMeeTca elle 06b-
€KT (B pOCCMIACKOM MOHMMaHWUK — NpegMeT npecTynie-
HWA), oxpaHsemoe 6naro (MM, CornacHo PoccUiicKomy
YroN0BHOMY MpaBy, 06bEKT NpecTynieHns), camo aes-
HWe, NPecTynHble NOCNeACTBUA U NPUYNHHO-CNEACTBEH-
Has CBA3b MeXKay HUMM [6, c. 258]. NMpusHakKM cneumnans-
Horo cybbeKkTa (LO/KHOCTHOrO ML UK MLA, NPUHSAB-
Lwero Ha cebs onpeaeneHHble 0683aHHOCTM) OTHOCATCA B
repmMaHCKOM Y4YEeHUM O COCTaBe MNPEeCTynHOro AesHuA
TaK¥Ke K ero o6bekTMBHOM cTopoHe [31, c. 141]. OTcloaa
W pasnnyme B NOHUMaAHUM HaIMYMA UAN OTCYTCTBUA CO-
CTaBa npecTynieHua. Tak, B C/ly4ae COBEPLUEHMA NNLOM
06LLecTBEHHO OMACHOTO AEAHUA B COCTOAHUM HEBMEHS-
€MOCTM MO POCCUINCKOMY YY4EHMIO O COCTaBe MpecTynJe-
HUA peyb ByaeT naTM 06 OTCYTCTBMM SNEMeHTa COCTaBa
npecTynieHna — cybbekTa, a B HEMELKOM YYeHUn —
O HaAMYMKU COCTaBa, HO OTCYTCTBMM BMHOBHOCTM [12,
c. 43]. 310 B cBOE Bpemsi oTmeyana H. ®. KysHeuosa: «Co-
CTaB AeAHMA B NOBEAEHUWN /1ML OTHIOAb HE O3HAYaeT Mo
YK ®PT, 4To 1MLLO JONKHO NPUBEKATLCA K YTONIOBHOM OT-
BETCTBEHHOCTW M HeCTU HakasaHue» [14, c. 67]. Chenosa-
Te/IbHO, HEMELLKOEe y4YeHWe O COCTaBe MPecTyrnHoro aen-
HWA OT/IMYAETCA M He coBNAZaeT C O0bLLeNPUHATON poc-
CUMCKOW KOHUENUMen coctaBa NpecTynaeHua npexae
BCErO NO CBOEM CYLLLHOCTM U, KaK CeACTBUE, MO HAIMUMNIO
3/IEMEHTOB, COCTABAOLMX CTPYKTYPYy COCTaBa NpecTyn-
NeHuns (aeaHua), ocTaBasAsA 3@ PaMKamMM COCTaBa BUHY U
BMEHAEMOCTb.

B HayKe yronosHoro npaea ®paHumMK, Kak oTMevaeT
I. A. Ecakos, ucnosb3ayeTcs 1A 0603HaYeHns cocTasa npe-
CTyn/ieHuA BblpaxkeHue corps du délit 29, c. 353]. U cTpyk-
TYPHO OHO MpeACTaBAAeT coboM MaTepuanbHbI anemMeHT
(meAaHMe) M MHTeNNeKTyanbHbIA 31EMEHT NOCAraTe/IbCTBa
(BHYTpeHHee OTHOLIEeHWEe NWLA K COBepLUeHHOMY Aes-
HMI0). CyBbEKT NpecTynieHns K COBCTBEHHO COCTaBy npe-
CTYN/IEHMSA, COTMACHO YronoBHOMY npasy ®PpaHumu, He
OTHOCMUTCS, HO €ro YCTaHOB/IEHWE 06A3aTeNbHO ANA NPK-
B/IEYEHWA LA K YrONIOBHOM OTBETCTBEHHOCTU?.

3akpennseT NPUHUMN 3aKOHHOCTU U HE WUCMONb-
3yeT TEPMUH «COCTaB NPECTynIeHNA» YroJI0BHOE NPaBo
MonbLmn?, XoTA MOXHO 3amMeTUTb, UTo OcobeHHan yacTb
YK Monblwun noctpoeHa ¢ BblgeneHnem 6onee onacHbIx
npectynaeHnin® (Hanpumep, cT. 148 § 2 1 3) n meHee onac-
HbIx* (cT. 148 § 4 1 cT. 149, 150). TO e camoe MOMKHO CKa-
3aTb Npo Asctpuio®, JaHuio®, Ucnanuio’, Utanuio®, Huaep-
nanap®, Hopsermio'?, Lseupmo!?, Lliseluapuio??.

Mepepn Tem Kak nepenTn K aHa M3y YeLCKOro yro-
JIOBHOTO 3aKOHA, OTMETUM HEKOTOPble 0COHBEHHOCTUN 06-
pa3oBaHMA 3TOrO rocy4apcTBa, KOTOPble HE MOMU He
noBAMATbL Ha GOopPMMpPOBAHME Yro/I0BHOrO Npasa. focy-
napcTteo Yexusa 6bl10 06pa3oBaHO NyTem pasgeneHus
Yewckoli n Cnosaugoit degepatmuBHon Pecnybamnku, Ko-
TOopas paHee cylecTBoBana Kak Yexocnosakua. MNocne
BTopoli MMpoBOI BOMHbI KOMMYHUCTUYECKUIA PEXMM
rocygapcts BocTouHol EBponbl npusen K c6anKeHuto
3KOHOMMKM, MOJIMTUKM, 3aKOHOAATENbCTBA 3TUX rOCYy-
napcte ¢ CCCP, B TOM Uncie NoaBUAMCH TOYKM CONMPUKOC-
HOBEHWA B YroNoBHO-NPaBoBOM chepe. 3a4ecb poxaa-
etca dyHAaMeHTanbHaa paboTta PpaHTUWwKa Monavek,
NMOCBALLEHHANA COCTaBy MPECTYyn/IeHUs Mo 4YexocsoBal-
KOMY YrosioBHOMy npasy. B OCHOBHOM OHa MOCTpOeHa
6blna Ha aHaM3e Hay4YHbIX TPYAOB COBETCKUX YUEHbIX U
BblLLeALNX K 3STOMY BpeMeHU paboT A. H. TpaltHuHa [27,
. 362] n /1. Wy6epTa, 3aTparMBatoLLmnx ANCKYCCUOHHbIE
BOMPOCHI cocTaBa npectynaexua [32, c. 42-67].

dividually designated, as a result of which we have the
construct of the composition of a crime, and not the con-
struct of the composition of a criminal act. Another dif-
ference is that in German law, the subjective features of
the composition of a crime do notinclude the committer
of the crime (perpetrator), since he is included in the ob-
jective features of the composition of a criminal act,
along with guilt and sanity. In addition to the perpetra-
tor, the objective features of the composition of a crime
contain an object (the subject of the crime in the Russian
understanding), a protected good (the object of the
crime as per Russian criminal law), the act itself, criminal
consequences, and a causal relationship between them
[6, p. 258]. The German doctrine of the composition of a
criminal act considers the characteristics of a special
perpetrator (an official or a person who has assumed
certain duties) to be included into the objective aspect
of a criminal act [31, p. 141]. Hence the difference in the
understanding of the existence or non-existence of the
composition of a crime. For example, if a person com-
mits a socially dangerous act in a state of insanity, then,
according to the Russian doctrine of the composition of
a crime, the perpetrator as an element of the composi-
tion of the crime will be missing, while, according to the
German doctrine, the composition of the crime will be
present but guilt will be absent [12, p. 43]. This was
noted by N.F. Kuznetsova: ‘According to the Criminal
Code of Germany, the presence of the composition of an
act in the behavior of a person does not mean that this
person should be prosecuted and punished under crim-
inal law’ [14, p. 67]. Consequently, the German doctrine
of the composition of a criminal act differs from the con-
cept of the composition of a crime generally accepted in
Russia primarily in its essence, and consequently —in the
presence of elements that constitute the structure of
the composition of a crime (criminal act), leaving guilt
and sanity beyond.

In the criminal law science of France, as G. A. Esa-
kov notes, the corps du délit expression is used to de-
note the composition of a crime [29, pp. 353]. Structur-
ally, it is a substantive element (act) and an intellectual
element of encroachment (the internal attitude of the
person toward the committed act). As per French crim-
inal law, the committer of a crime does not belong to
the composition of a crime but establishing the com-
mitter is mandatory to bring the person to criminal re-
sponsibility?.

Criminal law of Poland enshrines the principle of
legality and does not use the term ‘composition of a
crime’?. Meanwhile, it can be noted that the Special Part
of the Criminal Code of Poland is built with distinguish-
ing more dangerous crimes® (for example, Article 148 §
2 and 3) and less dangerous crimes* (Article 148 § 4 and
Articles 149, 150). The same can be said about Austria®,
Denmark®, Spain’, Italy8, the Netherlands®, Norway?,
Sweden'?, Switzerland®?.

Before proceeding to an analysis of the Czech crim-
inal law, it is important to note some peculiarities of the
formation of this state that could not but influence the
development of criminal law. The state of Czechia was
formed as a result of the dissolution of Czechoslovakia,
which led to the emergence of the independent Czech
and Slovak republics. After the Second World War, the
communist regime of the states of Eastern Europe led to
the rapprochement of the economy, politics, legislation
of these states with those of the USSR, so there naturally
emerged common points in the criminal law sphere. In
Czechoslovakia was written the fundamental work of
FrantiSek Polacek devoted to the composition of a crime
as per the Czechoslovak criminal law. It was mainly
based on an analysis of the scientific works of Soviet
scholars as well as works of A. N. Traynin [27, pp. 362]
and L. Schubert [32, pp. 42-67] that touched on the de-
batable issues of the composition of a crime.
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Conosbesa E. A.

Kak oTmeuyan @. Monayek, B 4eXOCN0OBALLKOM Hayke
YrOIOBHOrO MpaBa CyLWecTBOBa/sO ABa HanpasieHuA:
1) coctaB npecTynaeHus ABAAETCA NULWb O4HUM U3 NPU-
3HAKOB NPEeCTYN/JIeHUA; Ha/IM4yMe CoCTaBa NPecTynieHns
He 03HayaeT, YTO CYObEKT NOANENKUT NPUB/IEYEHUIO K
Yro/IOBHOM OTBETCTBEHHOCTM; 2) COCTaB NpecTyniaeHums
ABNAETCA €AMHCTBEHHbIM OCHOBAHWMEM YrO/IOBHOM OT-
BETCTBEHHOCTU; HE CYLLECTBYET OCHOBAHMWW YrosI0BHOM
OTBETCTBEHHOCTM BHE MNpeaesioB cCoCTaBa npecTynie-
HuA [21, c. 23]. UmeHHO BTOpOW BapuaHT 6bin 6onee
npegnoytutenbHbim gna ®. Monayek. Mo yexocnosau-
KOMY YroJIOBHOMY MpaBy COCTaB NpPecTyn/aeHnsa NoHU-
Ma/ICA KaK «COBOKYMHOCTb NPU3HAKOB, B KOTOPbIX KOH-
KpeTusunpyetca obuiee NoHATUE MNPECTYNAeHuA, AaH-
HOe B Yro/I0BHOM 3aKOHE, U COrMacHO KOTOpbIM 0bLue-
CTBEHHO-0OMNACHOEe AeAHWe onpeaeneHHoro Buaa oobas-
naeTca npectynaeHnem» [21, c. 62].

[ymaeTca, 4To 3TOT UCTOPUYECKUIA daKT NOBAUAN U
Ha GopMMpPOBaHME TEOPUM M 3aKOHOZATENbCTBA COBpe-
MeHHoI Yewckon Pecnybaunku. Tak, YeLcKkuii yronoBHbIi
3aKoH B OCOHeHHOWM 4acTK NOCTPOEH NO NPUHLLMMY onuca-
HWA NPECTYNIEHUs MO CTEMNEHN OBLLECTBEHHOM OnacHo-
ctnl. XoTa TePMUH «COCTaB NPECTYNIeHUs» B YrONIOBHOM
3aKoHe Yeluckon PecnybnmKkm He UcnonbayeTcs.

BaKHbIM MpeAacTaBnseTca B 3TOW rpynne npaso-
BOM CeMbM YNOMAHYTb W yronosHoe npaso Pecny6-
nukn bonrapma, nockonbky B cTatbhe 14 (1) YK atoro
rocyfapcTsa CoOAEepXUTCA caeaytoliee ynoMuHaHue
cocTaBa npectynneHusa: «HesHaHue pakTuueckmx ob-
CTOATENIbCTB, KOTOPble OTHOCATCA K COCTaBYy NpecTynJe-
HUA, UCKIOYAET YMbICEI OTHOCUTEIbHO 3TOrO NPecTyn-
neHua»?. MpeacTaBnfeTca, YTo UCMO/b30BaHUE B yro-
NIOBHOM 3aKoHe Pecnybauku Bonrapma TepmuHa «co-
CTaB MPecTynjieHna» MOXHO 06BACHUTb BOCCTaHOB/e-
HUEM AUNJOMATUYECKMX OTHOLWEHWI nocne BTopoit
MMPOBOI BOMHbI ¢ CCCP3. MpuHaTbIN B 1968 roay yro-
JIOBHbIN 3aKOH, KOTOPbIN C MONPaBKamMu CyLLeCTBYeT U
[0 HacToAwWero BpemeHu, b6bii cxox B Bosbluei cTe-
NeHU C yronoBHo-npaBosbim yyeHnem CCCP, Hexxenu
apyrux ctpaH EBponbl. Hanpumep, Kpome coxpaHeHUa
TepmuHa «coctas npectynneHua» B YK Pecnybaunku
Bonrapusa octanocb n dopmanbHo-maTepuanbHoe no-
HATUE NPeCTYN/IeHUA, KOTOPOEe He XapaKTepHo AnA
60/1bLUMHCTBA EBPONENCKUX CTPaAH.

Taknum obpasom, ANA rocysapcTB KOHTUHEHTab-
HOl NMPaBOBOW CeMbM, KOTOpas XapakTepusyeTtca ab-
CTPaKTHbIM CNOCOOOM U3NOXKEHUSA (3aKpPenNeHns) npa-
BW/A MNOBEAEHWUA, YyYEeHMe O CcOoCTaBe MnpecTynieHua
(a ecnn npaBuAbHO roBOpPUTL [0 cocTaBe NPeCcTynHOro
LesHUsa) UMeeT KNtoueBoe 3HaYyeHue. 34ecb CoCTaB npe-
CTYNNEHUA OTOXKAECTBAAETCA C AUCNO3MLMENA YTONOBHO-
NpaBOBOM HOPMbI, @ MOTOMY U NepeBOANUTCA B HEKOTO-
PbIX UCTOYHUKAX KaK COCTaB 3aKoHa. CTPYKTYpPHO cOCTaB

NPecTynHOro AesHUsA COLEPHKUT B cebe camo aesHue,
KOTOpOe HepaspbIBHO CBA3AHO C CYObEKTUBHbBIM OTHO-
LEeHMEM K HeMy CybObeKTa, Npu 3TOM 0O6bEKT U CYOBEKT
Haxo4ATCA 32 paMKaMM COCTaBa NPEeCcTYNHOro AeAHus.
Mcnonb3oBaHWe TEPMMHA «COCTaB MPECTYNNeHUA» B
3aKOHE HEKOTOPbIX CTPAH POMaHO-repMaHCKoOM npaso-
BOW CeEMbW OOBACHAETCA HaAMYMEM B nepuos paspa-
60TKMN KOANDULMPOBAHHOIO aKTa, MOCBALLEHHOTO npe-
CTYNAEHUIO N HaKa3aHWIO 3a ero coBeplieHne, Annao-
maTtmyeckux cesazert ¢ CCCP, KOTOpbIN K 3TOMY BpeMEHM
y)Ke pa3paboTan M aKTMBHO MCMONb30Bas KaTEropuio
CcOCTaBa NPecTynaeHna B COBETCKOM Yro/IOBHOM Mpase.
Kpome TOro, K 0co6eHHOCTAM NOHMMAHUSA COCTaBa npe-
CTYN/IEHUA B 3TUX rOCYAapCTBAX MOXHO OTHECTU U TO,
4YTO ero y»Ke He CBA3bIBa/M C YroJ0BHO-MpoLeccyasb-
HbIM NpaBom [24, c. 112-121].

2. YueHue o0 cocTaBe NpecTyn/ieHns B npase CTpaH
aHINI0CaKCOHCKOrO NPOMUCXOXKAEHMUA
(cembs o6wiero npasa)

OcobeHHOCTb rocyAapcTB, BXOAALMX B aHIOCAK-
COHCKYIO MPaBOBYO CEMbIO, 3aK/1I04AETCA B TOM, YTO UC-
TOYHMKW NpaBa ONpeaenArTCA He CTONbKO 3aKOHamMU,
CKO/IbKO cyaebHbIMU NpeLeaeHTamu. CoBpemeHHoe 06-
LLlee NpaBo, cylecTBylowee B ctpaHax bputaHckoro Co-
apyectea u B CLLUA, cdopmupoBsanocs B XIX BeKe, xoTs
NnpeAnocbIKK ero GOpMUPOBAHUA HEKOTOPbIE yYeHble
OTHOCAT K 6onee paHHeMy nepuoay — K KoHuy Xll Beka
[4, c. 52].

[naBHaa naea npeueseHTa 3aK/AO4YaeTCA B TOM,
4yTO CcyA, ocywecTBaAa GYHKLMM 3aKoHO4ATeNsA, CBA3aH
C y)Ke paHee pa3pelleHHbIM Ae0OM MO CXOXel cuTya-
umm (obctoAaTenbcTBam), BBUAY Yero oH obaAsaH npu-
HATb peweHWe B ayxe chopmMupoBaHHOW cyaebHown
NPaKTUKKU, C KOTOPbIM OH MOMET ObITb W He coriaceH.
M nuwb B UCKNOYMUTENBHOM C/ly4ae, Koraa NoABAATCA
HOBble OTHOLUEHMA, He Noanajatolme noa AencTeune
npeueaeHToB, Cy, MOXeT, 3aMOTMBMPOBAB CBOE peLle-
HWe, NO CyTW, CO34aTb HOBbIV NpeLLeeHT, KOTopbli by-
aeT obasateneH gna paspeLlleHns aHalorMyHoro gena
B nocnegyowem. K coxaneHuto, konmyectso cyneb-
HbIX NpeLeaeHTOB POCNO B reOMETPUYECKO nporpec-
CUW, YTO NPUBOAMIIO K 3arpPyKEHHOCTU CyAa: CyAbu yKe
He ycneBaauW OTCAeAUTb Ha/AuuMe CyLEecTBYHOLLErO
npeueaeHTa. 3170T peHomeH I'. A. Bopucos Ha3Baa «UH-
dnaumelt npeueneHTa» [4, c. 72]. CnepgoBaTtenbHO, Ha
onpeaesieHHOM 3Tane pa3BUTMA NpaBa B rocyAapcrBax,
NPUHaZNEeXKaLLMX K aHII0CaKCOHCKOM NpaBOBOW ce-
Mbe, Hanbonee 3HaYMMble NPaBOBble BONPOCHI CTan
pa3pewaTb NyTeM MPUHATUA CNeunasbHbIX 3aKOHOB,
HanpaB/IeHHbIX HA pernameHTauuio onpeaeneHHoro
Bonpoca.

1 YronosHblit 3akoH Yewwckoi Pecnybamku Ne 40/2009 Sb. ot 8 aHs. 2009 r. URL: https://www.zakonyprolidi.cz/cs/2009-40.
2 YronoBHbIi KogeKe Pecnybavku Bonrapma ot 1 mas 1968 r. (pea. 24.10.2017). URL: https://www.cms.int/sites/default/files/docu-

ment/cms_nlp_bgr_criminal_code_1968.pdf.

31946 no 1990 roa Ha TeppUTOPMM cOBPEMeHHOM Pecnybankn Bonrapuma cyuectsosana HapoaHas Pe cnybavka Bonrapus, kotopas
paszenana B3rnA4bl Ha YyCTPOMCTBO rocyAapcTsa, ero NoANTUYECKUI Pexnm, a Takxke npaso ¢ CCCP.

-636—

Soloveva E. A.

As Polacek noted, there were two trends in the
Czechoslovak science of criminal law: 1) the composition
of a crime is just one of the features of a crime; the pres-
ence of the composition of a crime does not mean that
the person is subject to criminal liability; 2) the compo-
sition of a crime is the sole basis of criminal liability;
there are no grounds for criminal liability outside the
scope of the composition of a crime [21, p. 23]. Polacek
himself lent toward the second option. According to
Czechoslovak criminal law, the composition of a crime
was understood as ‘a set of features in which the general
concept of a crime given in criminal law is specified and
according to which a socially dangerous act of a certain
type is declared a crime’ [21, p. 62].

It seems that this historical fact influenced the for-
mation of the legal theory and legislation of the modern
Czech Republic. Thus, the Czech criminal law in its Spe-
cial Part rests on the principle of describing a crime ac-
cording to the degree of public danger®. Nevertheless,
the term ‘composition of a crime’ is not used in the crim-
inal law of the Czech Republic.

In this legal family, it is important to mention the
criminal law of the Republic of Bulgaria since Article
14(1) of the Criminal Code of this state contains the fol-
lowing reference to the composition of a crime: ‘Igno-
rance of the factual circumstances that are part of the
composition of a crime precludes intent in this crime’?.
Seemingly, the use of the term ‘composition of a crime’
in the criminal law of the Republic of Bulgaria can be ex-
plained by the restoration of diplomatic relations with
the USSR after the Second World War3. The criminal law
adopted in 1968, which still exists with amendments in-
troduced, was more similar to the criminal law doctrine
of the USSR than to that of other European countries.
For example, in addition to preserving the term ‘compo-
sition of a crime’, the Criminal Code of the Republic of
Bulgaria contains the formal-substantive concept of
crime, which is not typical for most European countries.

Thus, for the states belonging to the continental le-
gal family, which is characterized by an abstract presen-
tation of the rules of conduct, the doctrine of the com-
position of a crime (speaking correctly — of the composi-
tion of a criminal act) is of key importance. Here the
composition of a crime is equated with the disposition
of the criminal law norm, and therefore is translated in
some sources as the composition of the law. Structur-
ally, the composition of a criminal act contains the act

itself, which is inextricably linked with the subjective at-
titude of the perpetrator (committer) to the action,
while the object and the committer are outside the
scope of the composition of the criminal act. The use of
the term ‘composition of a crime’ in the law of some
countries of the Romano-Germanic legal family is ex-
plained by diplomatic relations with the USSR (which
had already developed and actively used the category of
the composition of a crime in Soviet criminal law) in the
period when the codes dedicated to crimes and punish-
ments for the commission of crimes were developed. In
addition, one more peculiar aspect in the understanding
of the composition of a crime in these states is that it
was no longer associated with criminal procedure law
[24, pp. 112-121].

2. The Doctrine of the Composition of a Crime
(Elements of a Crime) in the Law of Anglo-Saxon
Countries (Common Law Family)

In the law of the states belonging to the Anglo-
Saxon legal family, the sources of law are determined
not so much by laws as by judicial precedents. Modern
common law, existing in the countries of the British
Commonwealth and in the United States, was formed in
the 19th century, although some scholars attribute the
prerequisites for its formation to a much earlier period
—the end of the 12th century [4, p. 52].

The main idea of the precedent is that the court,
performing the functions of a legislator, is bound by a
previously resolved case on a similar situation (circum-
stances), for which reason the court is obliged to make
a decision in the spirit of the formed judicial practice,
even when disagreeing with it. And only in an excep-
tional case, where the court is to deal with new relations
that do not fall within precedents, the court can, with
proper reasons provided for its decision, create a new
precedent, which will be mandatory for resolving similar
cases in the future. Unfortunately, the number of court
precedents grew exponentially, this increasing the court
workload: the judges did not have time to track the ex-
isting precedents. G. A. Borisov called this phenomenon
‘precedential inflation’ [4, page 72]. Consequently, at a
certain stage in the development of law in the states be-
longing to the Anglo-Saxon legal family, the most signif-
icant legal issues began to be resolved by adopting spe-
cial laws aimed at regulating a certain issue.

! Criminal Law of the Czech Republic No. 40/2009 Sh. of January 8, 2009. Available at: https://www.zakonyprolidi.cz/cs/2009 -40
2 Criminal Code of the Republic of Bulgaria of May 1, 1968 (as of October 24, 2017). Available at: https://www.cms.int/sites/de-

fault/files/document/cms_nlp_bgr_criminal_code_1968.pdf

3 From 1946 to 1990, the People’s Republic of Bulgaria existed on the territory of the modern Republic of Bulgaria, which shared
views on the structure of the state, its political regime, and law with the USSR.
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KoHeuHOo e, nyb6/AMYHO-NpaBoBble BOMPOCHI
6bl1M NONOXKEHbI B OCHOBY NepBbiX KOAUPULMPOBAH-
HbIX aKToB [23, c. 97-101]. Npwn 3ToMm, Kak cnpaBea-
nmBo otmeyaeT A. A. ManMHOBCKUM, «ecan B cTaTyTe
ob6HapykumBaeTca npoben, TO OH BOCMONHAETCA, KakK
NpaBuao0, He U3MEHEHUAMU U AOMNOJHEHUAMM K yKe
CywecTBylOWEeMy CTaTyTy, a MNPUHATUEM HOBOTO
cTatyta» [16, c. 182]. Tak, Hanpumep, B Bennkobpu-
TaHUU MOXHO BCTpPeTUTb 3akoH «O kKpaxke» 1968
rogal, 3akoH «O moweHHu4Yectse» 2006 roga? nam
3aKOH O HernpaBOMEPHOM MCMOAb30BAHWN KOMMbIO-
TepPHbIX TeXHOMOrMM, NpuHATLIA B 1990 roay3, koTo-
pbIMW YyCTaHaB/AMBAETCA Yro/sioBHaA OTBETCTBEHHOCTb
3a pag npectynaeHuin. Mpu stom CLUA, Asctpanus,
Hoas 3enaHana BCE e MMmetoT KoagudpuumpoBaHHbIe
aKTbl: TUTYN 18 CBoaa 3akoHoBs CLUA?, YronoBHbIi Ko-
feKkc Asctpanuu®, 3aKoH O npecTynaeHmax 1961°.
CnepoBaTtenbHO, ANA NpaBa rocygapcTs, BXOAALLMX B
QHI/TOCAaKCOHCKYIO MPaBOBYHD CEMbiO, TPALULMOHHO B
6onblUel CTENEHW XapaKTepeH KasyasibHbli cnocob 3a-
Kpen/ieHUs yroNoBHO-MPABOBOro 3anpeTa, XOTA BCE yalle
HabtoAaeTCA UCNONb30BaHNE aBCTPAKTHBIX KOHCTPYKLUMNA.

Mpn  KOHCTPyMpPOBaHMUM  Yros0BHO-NPABOBOM
HOPMbI B CTPaHax aHMI0CAaKCOHCKOTO MPOUCXOXAEHUA
He MCNo/Ib3yeTCcA COCTaB NPECcTyNAeHUsA, HECMOTPA Ha TO
yTo NoHsATMe “elements of crime” emy nssectHo. Mpu ne-
peBoge LOMYCKAKTCA HETOYHOCTU B OTOXKAECTB/EHUU
3/1EMEHTOB COCTaBa MPECTYNNeHUs U 31eMEHTOB npe-
cTynneHua. M 3To 3ameyaHne ABNAETCA BaXKHbIM, KOraa
Mbl pa3gensem NoHATUE NpecTynieHus (Kak peasbHoOro
ABNIEHUA) M cOCTaBa NpPecTynieHus (Kak ero MHpopma-
uMoHHOW mogenu). Hanpumep, E. tO. MNonaHcKkui yKka-
3bIBaeT, YTO CTPYKTYpa COCTaBa NpecTynjieHnA B yroios-
Hom npase CLUA faBnseTcs ABYX3/IEMEHTHOM, TO eCcTb
019 YCTaHOB/IEHMA COCTaBa NPeCTyn/ieHMa Heobxoanumo
06HaApYXUTb NpecTynHoe AeicTeue (actus reus) v Bu-
HOBHOE OTHOLIeHue K Hemy (mens rea) [20, c. 1991].
TakKe aBTOp OTMEYAeT, YTO B aMEpPMKAHCKOM rnpase
«COCTaB NPeCTyN/eHUA ABNAETCA LieHTPaIbHbIM OCHOBa-
HWEM YroIOBHOM OTBETCTBEHHOCTU, OAHAKO, B OT/IMYME
OT MNOCTCOBETCKOro npaBa, He abcontoTHbim» [20,
€. 1992]. Actus reus n mens rea COCTaBNAIOT CTPYKTypy
npecTynieHnsa U Ana yroaoBHOro npasa Apyrux aHrio-
CaKCOHCKMX rocyaapcts [35, c. 38-82].

[. A. EcakoB 60siee TOYHO MNepeBOAUT 3TN Tep-
MWHbI, YKa3blBas, YTO acrus reus (3anpeLeHHoe noBese-
HWE B CaMOM LUMPOKOM, ObLLEM CMbICAE MOCAefHEero
cnoBa) U mens rea (CONyTCTBYHOLWMI TaKOBOMY MoBeae-
HMIO NMCUXMYECKUIA HACTPOW) — 31eMeHTbI NPeCTynaeHuUs

[29, c. 361-362]. TaK e onucbiBaeT ux n A. I. Kubanb-
HUK [10, c. 36—37]. U TONbKO MOCKONbKY 3TU KaTeropuu,
XapaKTepu3ya npectynneHne, aHa/NM3UPYIOTCA Ha Teo-
pPeTUYECKOM YPOBHE NO3HAHWA, HE KaK 3/1IeMEHTbI CTPYK-
TYpbl PeasbHOrO NPECTYN/NeHUs,, @ BCE e B YNpPOLLEH-
HOM BMAE MPUMEHUTENbHO K 6ONbLIOMY MHOMECTBY
NpPecTyniieHui, TO UX YCIOBHO MOMKHO CPaBHUTb C 3/1e-
MeHTamMM MHGOOPMALMOHHON MOZEeNN MpPecTynneHus
(TO, U3 YEero OHO COCTOUT M YeM XapaKTepusyeTca).

B cTpaHax aHI/I0CAaKCOHCKOW NPaBOBOM CeEMbM NpU
KBannbUKauum Oencteuin Anua wuaetT ycTaHoB/AeHMe
TOXAECTBA AEeAHMA He C COCTaBOM MPeCTyn/eHus, Kak
naeanbHOW 3aKOHOAATENIbHOM MOAENbI O NpeaeneH-
HOro BMAa NPeCTYNeHUA, 3 UMEHHO C 3anpeTUTeIbHOM
Yro/10BHO-NPaBOBO HOPMOW, ONuCbiBatoWeln aeaHue,
npuumHaolee Bpes obuectsy. Tak, A. A. ManuHos-
CKWUW B OOHOM 13 CBOMX paboT NpUBOAUT NpMmep ame-
PUKAHCKOro npeLeaeHTa 0 KOHCTUTYLMOHHOCTHM COXIKe-
HWA amepuKaHcKoro daara B 3HaK NOJUTUYECKOTO Npo-
TecTa, rae Cyfs yCTaHaBAMBAET B AENCTBUAX 0OBUHse-
MOrO TOMAECTBO He C MOZAENbIO MPEecTynseHua, 3a-
KpenneHHOro B 3aKOHe, @ UMEHHO C KOHKPETHbIM 3a-
npetom Ha nosegeHue [16, c. 184]. YyeHblii onucbiBaeT
3TOT npouecc cnegyowmm obpasom: «Jns npaBuib-
HOW tOpPUANYECKON KBaNNPUKaLMK cyaba obpaltaeTtca
K 3aKOHOZaTe/IbHOM HOPMe, PernameHTUpPYLoLWen KOH-
KpeTHoe 06LLeCcTBEHHOE OTHOLLIEHME U peLleHne crop-
HOM cuTyauuun. B uenax yacHeHusa obuiero cmbicna
HOPMbl KOHKPETHOrO CTaTyTa CyAbA U3y4YaeT pyKoBOAA-
Wi (Beaywmin) npeueneHT, B KOTOPOM COLEPIKUTCS
HOopMa-ZedUHULMA UM HOPMa-TO/IKOBaHUE cylle-
CTBEHHbIX 3aKOHOZaTe/IbHbIX MPU3HAKOB aHann3upye-
MOTo AefHuA 1Mo HopMa-NPaBUIO OLEHKN daKTuye-
CKMX 06CTOATENbCTB Aena. 3aTem AN1A BbIACHEHUA HOpU-
OMNYECKNX TOHKOCTEMN, CKPbITbIX B pacn/ibiBYaTbix pop-
MY/IMPOBKaX, CyAbA WCNOAb3yeT MHOFOYUCEHHbIE
YTOYHAOLWME NpeLeseHTbl, HeNocpeaACTBEHHO OTHOCA-
LMeca K aHanusupyemomy cayyato» [16, c. 185].

CnepoBatenibHO, MNPU3HAKK, XapaKTepusyowme
npecTynieHne onpeaeneHHoro BUaa, 34ecb MoryT 6biTb
paccpefoToUYeHbl He TOIbKO N0 He KOAMULMPOBAHHBIM
aKTaM, HO U Mo npeLeseHTaM.

Hannuve cypebHoro npeueseHTa Kak WMCTOYHWMKA
npasa NoB/MAO U Ha BOCMPUATUE NOHATUA COCTaBa npe-
CTYyNNeHuA KaK GpaKTa cCoBepLLIEHHOro npecTynaeHusa. Tak,
B topuandeckom cnosape leHpu K. baska coctas npe-
CTYN/IEHUA OTOXKAECTBAAETCA C Te/IOM NPeCTynieHus,
maTepuanbHOM cybcTaHLMeEN, Ha KOTOPYHO HaMpaB/ieHo
npecTynieHve (Hanpumep, Teno youtoro yenoseka) [34,

1Theft Act 1968 // OdumumansHbii caitt The National Archives Trust. URL: https://www.legislation.gov.uk/ukpga/1968/60.

2Fraud Act 2006 // OdurumnanbHbii cait The National Archives Trust. URL: https://www.legislation.gov.uk/ukpga/2006/35/contents .
3Computer Misuse Act // OdpuumanbHbii cainT The National Archives Trust. URL: https://www.legislation.gov.uk/ukpga/1990/18/contents.
40duumansHbiit caitt The National Archives Trust. URL https://uscode.house.gov/view.xhtml?path=/prelim@title18/part1/chap-

terl1&edition=prelim.

5Criminal Code Act 1995 // OduumanbHbil caiT [pasuTenbctBa Asctpanmu. URL:  https://www.legislation.gov.au/

C2004A04868/latest/text.

6 Crimes act 1961 New Zealand // OduumanbHblii caiiT muHUCTepcTBa tocTuumm Hosoit 3enangum. URL: https://www.legislation.

govt.nz/act/public/1961/0043/latest/DLM327382.html.
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Of course, public-law issues became the basis for
the first codified acts [23, pp. 97-101]. At the same time,
as A. A. Malinovskiy was right to note, ‘if a gap is found
in a statute, it is usually filled not by changes and addi-
tions to the existing statute, but by the adoption of a
new statute’ [16, p. 182]. For example, in the UK one can
find the Theft Act of 1968, the Fraud Act of 20062, or
the Computer Misuse Act adopted in 19903, all establish-
ing criminal liability for certain crimes. At the same time,
the United States, Australia, and New Zealand have cod-
ified acts: Title 18 of the United States Code?, the Aus-
tralian Criminal Code Act® and the Crimes Act of 19618,
respectively. Consequently, the causal method of en-
shrining criminal law prohibitions is traditionally more
characteristic of the law of the states that are part of the
Anglo-Saxon legal family, although abstract construc-
tions are now used more and more often.

The composition of a crime is not used in construct-
ing the criminal law norms in the Anglo-Saxon countries,
although the concept of the ‘elements of a crime’ is well-
known in these states. As a result of inaccuracies in
translation, the elements of the composition of a crime
are identified with elements of a crime. This remark is
especially important when we differentiate between the
concept of a crime (as a real phenomenon) and the con-
cept of the composition of a crime (as its information
model). For example, E. Yu. Polyansky points out that in
the U.S. criminal law, the structure of the composition
of a crime consists of two elements, which means that
for establishing the composition of a crime, it is neces-
sary to establish the criminal act (actus reus) and the cul-
pable attitude toward it (mens rea) [20, p. 1991]. The au-
thor also notes that in American law the composition of
a crime is the main basis for criminal responsibility, but,
unlike that in the post-Soviet law, this basis is not abso-
lute’ [20, 1992]. Actus reus and mens rea also constitute
the structure of a crime in the criminal law of other An-
glo-Saxon states [35, pp. 38-82].

G. A. Esakov translates these terms more accu-
rately, pointing out that acrus reus (prohibited behavior
in the broadest, general sense of the word) and mens
rea (concomitant mental attitude, state) are elements of

a crime [29, pp. 361-362]. A. G. Kibalnik describes them
similarly [10, pp. 36-37]. And only since these categories
characterizing the crime are analyzed at the theoretical
level of cognition not as elements of the structure of a
real crime, but in a simplified form in relation to a large
number of crimes, they can be conditionally compared
with elements of the information model of a crime (what
a crime consists of and what it is characterized by).

In the countries of the Anglo-Saxon legal family, in
qualifying the actions of a person, his action is checked
against not the components of a crime as an ideal legis-
lative model of a certain type of crime, but against the
prohibitive criminal law norm describing an act that
causes harm to society. In one of his works, A. A. Mali-
novskiy gives an example of an American precedent con-
cerning the constitutionality of burning the American
flag as a political protest, where the court established
the identity of the actions of the accused not with the
model of the crime enshrined in the law, but with a cer-
tain prohibition on behavior [16, p. 184]. The scholar de-
scribes this process as follows: ‘For proper legal qualifi-
cation, a judge refers to a legislative norm regulating a
particular social attitude and the resolution of the dis-
puted situation. In order to understand the general
meaning of the norm of a particular statute, the judge
studies the guiding (leading) precedent that contains the
definition or interpretation of the essential legislative
features of the analyzed act or the rule for assessing the
factual circumstances of the case. Then, in order to clar-
ify the legal subtleties hidden in vague formulations, the
judge uses numerous clarifying precedents directly rele-
vant to the case under analysis’ [16, p. 185].

Consequently, the features characterizing a crime
of a certain type can be ‘scattered’ over not only uncod-
ified acts but also precedents.

The existence of a judicial precedent as a source of
law also influenced the perception of the concept of the
composition of a crime as a fact of a committed crime. For
example, in the law dictionary of Henry C. Black, the corpus
delicti (composition of a crime) is identified as the body of
a crime, the material substance at which the crime
has been aimed (e.g., the corpse of a murdered man) [34,

! Theft Act 1968. Available at: https://www.legislatio n.gov.uk/ukpga/1968/60

2 Fraud Act 2006. Available at: https://www.legislation.gov.uk/ukpga/2006/35/contents

3 Computer Misuse Act. Available at: https://www.legislation.gov.uk/ukpga/1990/18/contents

4 Available at: https://uscode.house.gov/view.xhtml?pat h=/prelim@title18/part1/chapterl1&edition=prelim

5 Criminal Code Act 1995. Official website of the Government of Australia. Available at: https://www.legislation.gov.au/

C2004A04868/latest/text

6 Crimes Act 1961, New Zealand. Official website of the New Zealand Ministry of Justice. Available at: https://www.legislation.govt. nz/

act/public/1961/0043/latest/DLM327382.html
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c. 413]. daKTUYecKn cocTaB NpecTynieHns 3gechb no-
HMMaeTCsA B NPOLLeCCyaNbHOM 3HAYEHWUW KaK COBOKYM-
HOCTb [,0Ka3aTenbCTB, MO3BOMAOWMX FOBOPUTL O CO-
BeplleHHOM npectynaeHun [39, c. 119-128], KoTopyto
cys 06a3aH ycTaHoBUTbY. JIOTMYHO MPU 3TOM, UYTO HM
CYyOBEKT, HM ero BUHa He BXOAAT B 3/1€MEHTbl COCTaBa
npecTynieHus.

Kpome Toro, B aHrOCAKCOHCKMX rOCYA,apcTBax roBo-
PAT M O MPUHLMMNE COCTaBa MPECTYN/IeHNA: HEBO3MOXKHO
[OKa3aTb BMHY KOCBEHHbIMW [0Ka3aTenbCTBaMM, B TOM
yucne NpusHaHWEM BUHbI 0OBMHAEMBIM, ecin He byaert
[OCTaTOYHbIX [0Ka3aTenbCTB, CBUAETENbCTBYIOWMX O
coBepLIeHUN npecTynaeHna?. MHbIMU CA0BamM, HUKTO
He [oMXKeH bbITb OCY)KAEH 3a nNpecTynsieHne 6e3 gocrta-
TOYHbIX AOKa3aTeNbCTB TOr0, YTO NPECTynAeHne UMENo
MEeCTO B AeWUCTBUTENbHOCTU. PaBMAO BO3HWUKAO OTYa-
CTM pna Toro, Ytobbl MOMeLaTb rocyAapcTBy HaKasbl-
BaTb /UL, 33 NPECTyNNeHNe UCKAOUYNTENBHO Ha OCHOBa-
HUW UX NPU3HAHWUI, KOTOPblE BO MHOFMX CayYasnx bblan
JIOXKHBIMW U COBEPLUEHHbIMW NOZA NPUHYKAEHMEM. Onn
Kay0ro rocyapcrBa v LTaTa yCTaHOB/IEHbI Pa3/INYHbIe
TpeboBaHUA K KONMYecTBY NOATBEPKAAIOLLNX COBEpLLE-
HWe NPecTyn/ieHns AoKa3aTeNbCTB: HEKOTopble LUTATbI
TpebytoT (TpeboBanu), 4Tobbl cocTaB NpecTynaeHus bbia
[OKa3aH NONHOCTbIO OTAE/NbHO OT 3aABAEHUIN 0OBUHAE-
MoOro, B Apyrux, Hanpumep B KaandopHum, gonyckaetca
paccmoTpeHue 3aABAEeHUIN HapAdy C HEKOTOPbIMWU NoA-
TBEPXKAAOLWMMM AOKA3ATENbCTBAMMU, A EC/IU 3aABIEHUA
6bINM LaHbl BO BPEMSA COBEPLUEHUS MPecTynaeHus, To
NnoATBEPKAAOWME A0KA3aTeNbCTBA MOTYT BOObLLe He
notpebosatbeal.

TpaANUMOHHO B aMepUKAHCKOM YroN0BHOM Mpase
BCE NPeCTynaeHUsA B CBOEW CTPYKTYpe MMEIOT TpU dne-
MeHTa: NpecTynHoe AesHue (actus reus), NpecTynHoe
HamepeHue (mens rea) n coBnageHwe 3TUX ABYX d/e-
MeHTOoB [33, c. 128]. MNpK 3TOM TEPMUH COCTaB NpecTyn-
neHwun (corpus delicti) ynommuHaeTcs Bce e B npoueccy-
aNbHOM 3HauyeHuu [38, c. 2477]. Tak, B y4ebHMKe No
aMepUKaHCKOMY YrofloBHOMY MpaBy roBOPUTCA O TOM,
YTO NPecTynieHne MOXHO Pas3aeNnTb Ha SNeMEHTbI, KO-
Topble O6BWMHEHWE [O/KHO [0Ka3aTb BHe BCAKOrO
COMHEHMUSA. 3TN 3/1eMeHTbl MOTYT BbITb OMMCaHbl KaK B
Yro/IOBHOM 3aKOHOZATe/IbCTBE, TaK U B YrO/IOBHbIX Ae-
Nax B WTATax, rae AOoMyCcKaeTcs npuMmMeHeHue obuiero
npasa. TakMm o6pasom, npasbl P. P. lannakbapos,

A.B. Wynbra n A. B. Cokon, oTmeyas, 4YTO «aHrNOCaK-
COHCKas yronoBHas Teopwma, UCMONb3yA TEPMUH “cocTaB
npectynaenua” (corpus delicti), Tak n He cpopmmpoBana
CUCTEMATU3MPOBAHHOIO, AOKTPUHANbHOMO Yro/NI0OBHO-
NpPaBOBOrO YYeHMA O cocTase npectynaeHus» [5, c. 42].
Kpome cTpaH, HenocpeaCcTBEHHO OTHOCALLMXCA K
AHINTIOCAKCOHCKOWM NPaBOBOI CeEMbe, eCTb eLLe U pag, roc-
YAApPCTB, KOTOPbIM A0CTaNoCh B «HacAeAcTBO» obuiee
NpPaBo, NOCKONbKY UCTOPUYECKM OHM Oblan CBA3AHBI C
QHINIOCAKCOHCKMM npaBoM. Peyb naet o ctpaHax, aBna-
toLmxcA HbIBLUIMMM KONOHUAMU BennkobputaHum, — He-
KOTOpble coBpemeHHble cTpaHbl AdpuKK, KaHaga, As-
ctpanua, UHama, Hosas 3enaHama, CuHranyp. OcBobox-
[aAcb OT BAMAHWA BenukobpuTtaHuu, 3T rocygapcrsa
YacTUYHO OCTaBW/IM 0bLLLee NPABO, OAHAKO NO3aMMCTBO-
Ba/IM M 4acCTb U3 KOHTUHEHTA/IbHOW MPaABOBOM CEMbMU.
Hanpumep, Asctpanua®, UHana® n KaHaga® nmerot Ko-
AndUUMpoBaHHbIE HOPMATUBHO-MPABOBbIE aKTbl, KOTO-
pbIMM YCTaHaB/IMBAETCA Yro/IOBHAA OTBETCTBEHHOCTb 33
NpecTyniieHnsa, OA4HAKO YNOMWHaHMA O COCTaBe rnpe-
CTYN/IEHUA B 3TUX HOPMATUBHO-NPABOBbIX aKTax He Co-
pepxutca. CoctaB npecTynieHuna B CTpaHax, OTHOCA-
LLMXCA K ObIBLUMM KOMIOHMAM BeNnMKobpuTaHmMm, Ucnosnb-
3yeTcs B npoueccyasibHoM cmbicne [37, c. 134].
OTMeTMM M 0COHBEHHOCTM U3PAUNBCKOrO YronoB-
HOro npaBa B NOHMMAHWKN KaTeropMm CocTaBa NpecTyn-
nenuna’. Kak ykasbiaeT M. B. HUKUTEHKO, «yronosHoe
3aKOHOAATEeNbCTBO rocyAapcTea M3paunb npeacrasnset
coboi NMLWb YaCTUYHO KOAUPULMPOBAHHbBIW CBOA, Yro-
JIOBHO-MPABOBbIX HOPM, MHOTME U3 KOTOPbIX, €C/IN NPOo-
BOAMTb QHANOTUIO C YrOJIOBHbIM 3aKOHOAATE/NIbCTBOM
Poccuun, asnsatoTcs 6naHKeTHbIMU. <...> [pu 3TOM yro-
JNIOBHOe npaBo M3panna gonyckaet yCTaHOB/EHME Npu-
3HAKOB NPOTMBOMNPABHOCTM M HAaKa3yeMoCTU AefAHMA Ha
NoA3aKOHHOM YPOBHE, HO C HEKOTOPbIMU OFpaHUYEHU-
AMMN OTHOCUTE/IbHO BMAO0B M Npesenos (pa3smepos) Aony-
CTUMbIX HaKa3aHui. Kpome TOro, BMecTe C 3aKOHOAA-
TENbHbIMM U MOA33aKOHHBIMM aKTaMM UCTOYHMKAMM yro-
JIOBHO-MPABOBbIX HOPM MOXKET CTaTb U cyAebHbIN npeue-
neHT» [18. c. 24]. Ucxoaa n3 nonoxeHuit ctaten 18, 19
3akoHa 06 yronoBHom npase M3pamns, MOXKHO caenatb
BbIBOA, YTO 34€Cb 3aKOHOAATesb, MO CYyTWU, onpeaenseTt
npecTtynieHve 4yepes ¢GaKTMYECKM COBeEpLIEHHOE aen-
HWE 1 OTHOLLIEHME K 3TOMY AesHUI0. B HeEKOTOpPbIX Nepe-
BOAAX 3TUX CTaTell MOXKHO BCTPETUTb TEPMMUH «COCTaB
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p. 413]. In essence, the composition of a crime is under-
stood here in the procedural sense as an array of evi-
dence suggesting the committed crime [39, pp. 119-
128], which the court is obliged to establish?®. Logically,
neither the committer nor his guilt are included in the
elements of the composition of a crime.

In addition, there is also the principle of the com-
position of a crime in the Anglo-Saxon states: it is impos-
sible to prove guilt on the basis of circumstantial evi-
dence, including a confession of guilt by the accused, un-
less there is sufficient evidence indicating the commis-
sion of the crime?. In other words, no one should be con-
victed of a crime without sufficient evidence that the
crime has actually occurred. To a certain degree, the rule
was adopted in order to prevent the state from punish-
ing individuals for crimes solely on the basis of their con-
fessions, which in many cases were false or coerced. The
amount of evidence necessary to confirm the commis-
sion of a crime is different for each country and state:
some states require (or required) that the composition
of a crime be proved completely separately from the
statements of the accused; other states, such as Califor-
nia, allow the examination of the statements along with
some supporting evidence, and if the statements were
made at the time of commission of the crime, then sup-
porting evidence may not be required at all3.

Traditionally, all crimes in American criminal law
have three elements in their structure: criminal act/ac-
tion (actus reus), criminal intent (mens rea), and the co-
incidence of these two elements [33, p. 128]. At the
same time, the term corpus delicti (composition of a
crime) is mentioned in the procedural sense [38, p.
2477]. For example, it is written in a textbook on Ameri-
can criminal law that a crime can be divided into ele-
ments that the prosecution must prove beyond any
doubt. These elements can be described in both criminal
law and in criminal cases in the states where common
law is permitted. Thus, R. R. Galiakbarov, A. V. Shulga,

and A.V. Sokol are right saying that ‘the Anglo-Saxon
criminal theory, though using the term corpus delicti
(composition of a crime), has not formed a systematized
academic criminal-law doctrine of the composition of a
crime’ [5, c. 42].

Apart from the countries directly belonging to the
Anglo-Saxon legal family, there are also a number of
states that ‘inherited’ common law due to their being
historically associated with the Anglo-Saxon law. These
are former colonies of Great Britain: some modern
countries of Africa, Canada, Australia, India, New Zea-
land, Singapore. Disengaging from the influence of Great
Britain, these states partially retained common law, but
also borrowed part of the law of the continental legal
family. For example, codified legal acts of Australia 4, In-
dia®, and Canada® establish criminal liability for commit-
ting crimes, but do not mention the composition of a
crime. In the countries being former colonies of Great
Britain, the composition of a crime is used in the proce-
dural sense [37, p. 134].

The approach of Israeli criminal law in the under-
standing of the category of the composition of a crime
also deserves attention’. As I. V. Nikitenko points out,
‘the criminal legislation of the state of Israel is only a par-
tially codified array of criminal legal norms, many of
which, if we draw an analogy with the criminal legislation
of Russia, are blanket. <...> At the same time, Israeli crim-
inal law allows establishing the features of the unlawful-
ness and punishability of an act at the level of by-laws, but
with some restrictions concerning the types and limits
(sizes) of permissible punishments. In addition, a judicial
precedent may become a source of criminal law norms
along with laws and by-laws’ [18, p. 24]. Based on the pro-
visions of Articles 18 and 19 of the Criminal Law of Israel,
it can be concluded that here the legislator technically de-
fines a crime through an actually committed action and
the attitude to this action. In some translations of
these articles, the term ‘composition of a crime’ can be

1 Cm., Hanpumep: AnennaumoHHoe onpeaeneHune MNepBoro oKpykHoro cyaa KanndopHum ot 9 mapta 1971 r. URL: https://case-law.
vlex.com/vid/paul-t-in-re-893879672.

2 Christopher William Patton. Flowers on a Court Opinin: How tge Trail of My Great -Grandmother’s Murderer Changed Me, My Family,
and the Law. URL: https://www.americanbar.org/groups/litigation/resources/litigation -journal/popular/how-trial-my-great-grand-
mothers-murderer-changed-me-my-family-law/; Corpus Delicti: Legal Concept Explained. URL: https://getlegalbud-
dies.com/blog/corpus-delicti-legal-concept-explained/.

3 Legal information Institute. Cornell Law School. URL: https://www.law.cornell.edu/wex/corpus_delic ti#:~:text=Corpus%20de-
licti%20is%20a%20common,that%20the%20crime%20actually%20occurred.

4 Criminal Code Act 1995 // OduumanbHbiii cait Mpasutensctsa Asctpanuu. URL: https://www.legislation.gov.au/C2004A04868/latest/text.

> The Bharatiya Nyaya Sanyita 2023. URL: www.mha.gov.in; The Indian Penal Code 1860 (yTtpatun cuny). URL: https://Iddashboard.
legislative.gov.in/sites/default/files/A1860 -45.pdf.

6 Criminal Code of Canada (R.S.C. 1985, c. C-46, as amended) // Justice Laws Website. Online source of the consolidated Acts and
regulations of Canada. URL: https://laws-lois.justice.gc.ca/PDF/C-46.pdf.

7 M3pannb MMeeT HETUMUYHYIO NPABOBYIO CUCTEMY C YePTaMM aHITIOCaKCOHCKOM M POMaHO -repMaHCKOM NpaBoBbIX cemei.
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! See, for example: Appellate Ruling of the First District Court of California of March 9, 1971. Available at: https://case-law.
vlex.com/vid/paul-t-in-re-893879672

2 Patton Ch. W. Flowers on a Court Opinion: How the Trail of My Great-Grandmother’s Murderer Changed Me, My Family, and the
Law. Available at: https://www.americanbar.org/groups/litigation/resources/litigation -journal/popular/how-trial-my-great-grand-
mothers-murderer-changed-me-my-family-law/ ; Corpus Delicti: Legal Concept Explained. Available at: https://getlegalbud-
dies.com/blog/corpus-delicti-legal-concept-explained/

3Legal Information Institute. Cornell Law School. Available at: https://www.law.cornell.edu/wex/corpus _delicti#:~:text=Cor-
pus%20delicti%20is%20a%20common,that%20the%20crime%20actually%20occurred

4 Criminal Code Act 1995. Official website of the Government of Australia. Available at: https://www.legislation.gov.au/
C2004A04868/latest/text

> The Bharatiya Nyaya Sanyita 2023. Available at: www.mha.gov.in ; The Indian Penal Code 1860 (lost effect). Available at:
https://lddashboard.legislative.gov.in/ sites/default/files/A1860-45.pdf

6 Criminal Code of Canada (R.S.C. 1985, c. C-46, as amended). Justice Laws Website. Online source of the Consolidated Acts and Reg-
ulations of Canada. Available at: https://laws-lois.justice.gc.ca/PDF/C-46.pdf

7 Israel has an atypical legal system with the features of the Anglo-Saxon and Romano-Germanic legal families.
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FeHe3uc y4eHUA 0 cocmase npecmynaeHUA 8 NPago8bliX cUucmemax coepemeHHocmu

NpecTynieHnA», Kak HeKoM moaenu npectynaeHuns. Tak,
Hanpumep, M. lopdmaH, To/IKya NoNOKeHUA cTaTbyu 18
3aKoHa 06 yronosHom npase WM3pauns 1977 roaa, nu-
wet: «Mog “npusHakom” npectynieHUs MOHWMaeTcs
JesAHue, BXxodAlLee B COCTaB NPeCcTynAeHua, a TakKe 06-
CTOATENBCTBO WM MNOCNEACTBUE, KOTOPOE MPUYUHEHO
nocpeacTBOM AeAHUA, KOrAa OHU ABNAIOTCA YaCTbio CO-
cTaBa npecTtynneHusa»t,

OTMeTMM 1 TOT $aKT, YTO 3aKoHoZaTeNb U3paunna
3aKpenua BWAbl COCTAaBOB MPECTYM/IeHUA No  UX
KOHCTPYKUMK B cTaTbe 34 3aKkoHa 06 yronoBHOM npaBse
M3paunna, B KOTOPOW YKa3aHo, YTO IMLLO, KOTOpPOeE A0BO-
AMT ceba [0 COCTOAHMA ONbAHEHMA ANA NOCAeAyoWero
coBepLUeHNA NpecTynieHna ¢ opmanbHbIM COCTABOM,
OCYLLLeCTBNAET AeAHME C NPECTYMHbIM 3aMbIC/IOM, @ B
C/ly4yae COBepLUEHMA MPECTYNAeHUA C MaTepuasbHbIM
COCTaBOM — C NMPECTYMNHbIM HAMEPEHUEM.

Taknm 06pasom, B CTPaHax, MPUHAANEKALMX K aH-
TNOCAaKCOHCKOM cucTeme npaBa, COCTaB MpecTynieHus
MCMNO/Ib3yeTcA B NPOLEeCCyaslbHOM CMbIC/IE, KaK COBOKYIM-
HOCTb 06BEKTUBHbBIX PaKTOB, CBUAETENbCTBYIOLMX O CO-
BEpPLUEHHOM MNpecTynieHun. B matepnanbHOM cmbicie
NPUHATO FOBOPWUTb O MNPECTYNIAEHUN, XapaKTepusyto-
wemca ABymA anemeHTamu [ actus reus u mens rea,
NPU3HaKM KOTOPOro MOTYT COAepKaTbCA Kak B Koandu-
LMPOBaHHbIX aKTax, Tak 1 obwem npase.

3. YueHue 0 cocTaBe NpecTynieHus B Npase CTPaH,
OTHOCALUMXCA K CEMbe MYCY/IbMaHCKOro npaea

OcobeHHOCTb NpaBa MyCy/IbMAaHCKUX rOCyAapcTs
3aK/Il0YaeTCA B TOM, YTO €ro UCTOYHUK — PENUTMOo3Hble
HOPMbl, 06beMHEHHbIE B CBALLEHHble TeKCTbl (KopaH,
CyHHa), Uaxkma n Kusc, a Tak:Ke geincTeytollee 3aKoHO-
[aTenbCcTBO. YC/IOBHO MOMHO Pa3fenutb BCe CTPaHbl,
BXOAALLME B 3Ty NPaBOBY CEMbtO, ceayroLmm obpa-
30M: 1) rocygapcTsa, He MMetoLMe YroNoBHbIX 3aKOHOB,
B CW/Ily Yero OHM HenocpeacTBeHHbIM 06pasom pyKo-
BOACTBYIOTCA CBALWEHHbIMM MUCAHUAMMU U MYCY/bMaH-
CKO-npaBoBol AoKTpuHoW (CaymoBckas Apasusa) [25,
c. 95]; 2) rocymapcTBa, KOTOpble CO34aBaIUCh NOA BAUS-
HMEM KOHTMHEHTA/IbHOTO 3aKOHOAATENbCTBA, B CBA3U C
YeM OHW MMEIOT NNLWb OTAE/IbHble YepTbl MYCY/bMaH-
ckoro npaea (Mapokko, Cupwus, JlueaH, MopaaHus);
3) cTpaHbl, B KOTOPbIX YrO/I0BHbIE 3aKOHbI MOCTPOEHbI Ha
HopMax WwapwuaTa (MpaH, Upak, NakucrtaH, Sinsus, Katap,
Pecny6nuka MemeH, CyaaH). A. A. MaaMHOBCKMi1 BEpPHO
OTMEYaEeT, YTO B 3TOM C/ly4ae «KOpaHUYecKMe HOpPMbI
NPaKTUYeCcKn 6e3 N3MEHEHWI B CUY KOHCTUTYLMOHHbIX
npeanucaHnin 3aKpennsaloTCca B 3aKOHAX M Koaekcax»
[16, c. 188]. MpounntocTpUpoBaTb 3TO MOXKHO Ha NpwU-
mepe youiicTea. «A KTo yObeT BEPYIOLLETO YMbILWAEHHO,

TOoMy BO3me3ane — Af, B KOTOPOM OCTaeTCs HaBEYHO.
Annax rHeBaeTcA Ha Hero, MPOK/IMHAET ero U NPUroToBUT
emMy Be/inKoe HakasaHue» (Cypa «AH-Huca», asT 93)
[9, c. 120]. B YK WMpaHa B cTaTbe 304 yKkaszaHo: «MpegHa-
MepeHHoe YBUICTBO B3POC/IOro YesnoBeKa HaKasblBa-
eTca Boamesamem»Z. AHanornuHbiM 0bpasom nepeHe-
CEHO 3TO MNOJIoXKeHMe U B YrosioBHbIM Kogeke OA3, B cTa-
Tbe 332.1 KoToporo 3akpenaeHo: «ToT, KTO YMbILWIEHO
yObeT Apyroro YesoBeKa, HAKa3blBAETCA NMOXKU3HEHHbIM
TIOPEMHbIM 3aK/todeHMem»>. AHaNorMyHaa Hopma Cco-
nepxutca B ctatbe 300 YK MakucraHa®.

Mcxoaa n3 aHannsa yronoBHOro 3aKkOHOAATeIbCTBA
rocygapcTB, OTHOCALLMXCA K MyCY/IbMaHCKOI NPaBoOBOW
CEMbE, MOXHO CAeNaTb BbIBOA, YTO COCTaB MpecTyne-
HUA He UCMONb3YyeTCA KaK NpY NOCTPOEHUMU YTONIOBHOTO
3aKOHa, TaK M MNpu ero TonKoBaHuW. Hanpumep,
A. A. Anb-banTti oTmeyaeT, 4TO B YroNOBHOM 3aKOHOAA-
TenbctBe CyAaHa HeT HM obLero onpeneneHmsa BUHbI,
HU onpezgeneHusa ee ¢opm [1, c. 85]. K Takomy ke BblI-
oAy npuxoguT u I A. Ecakos [29, c. 372]. OtcyTcTBUE
€4MHOM, YEeTKO BbIPA’KEHHOM M JIOTMYECKM 3aBepLUEH-
HOW NPaBOBOM CUCTEMbI U OTAENbHbIX 6A30BbIX KaTero-
puiA ANA YroNOBHOIO NpaBa OTMEYalT U Apyrue uccne-
posatenu [2, c. 18].

MNpeactaBnseTca, 4To B CTpaHaxX MyCY/IbMaHCKUX
rocyapcTB TOXe MMeeTCA TEHAEHLMA K OTKa3y OT Kasy-
anbHoOro cnocoba onucaHuaA NpecTynaeHus (npectynne-
HUWA onpeseneHHoro B1Maa) U, HaobopoT, K UCMO/b30Ba-
HMIO abCTPaKTHBIX KOHCTPYKLMIA. Kak cnpaBeannso otme-
yaeT H. M. KopKkyHoB: «KasyanbHaa ¢opma Heyao6Ha,
TaK Kak BeAET K YpeamepHOMY OrpaHMYEHUIO YMCia OT-
LeNbHbIX HOPM U BMeCTe AenaeT HEBO3MOKHbIM AOCTUT-
HYTb NOJIHOTbI IOPUAMYECKMX onpeaeneHunin. MNpu Kasyu-
CTUYECKOM XapaKTepe HOPM KaKAbl/i YacTHbIN Cayyal
TpebyeT ana cebs ocobon ropuamyeckon Hopmbl. Benay
e H6ecKoHeYHoro pasHoobpasma BO3MOMKHbLIX C/y4YaeB
CTONKHOBEHWA MHTEPECOB, Ka3yMCTUYECKME HOPMbI, Ka-
KOBO 6bl TO HM BbINIO UX YNCNO, HUKOTAA HE MOTYT 06bATb
BCEX BCTPEYAIOLLIMXCS B KM3HK cayyaes» [11, c. 188].

MosToMy C KOHLA@ MPOLUIOro BeKa MMeeTCa TeH-
OEeHUMA K KoandUuKaLmm yronoBHOro npasa B Mycy/b-
MAHCKMX NPaBOBbIX cembax. [pn 3TOM 33 OocHoBY be-
peTca CTpPOeHWe Yro/0BHbIX KOMEKCOB rOoCyAapcTs,
NpPUHaANEeXaAWMX K KOHTUHEHTA/IbHOMW MpPaBOBOM ce-
Mbe€, KOTOPble UCNOb3YIOT abCTPaKTHbIM cnocob nsno-
KEHUA HOPM, TEOPUM NPECTYNNEHUA, COCTaBa NPecTyn-
JIeHUA UK COCTaBa NPECTYNHOro AeAHnA. Takum obpa-
30M, Kasya/ibHble HOpMbl cMeHAtoTCA Bosiee abcTpakT-
HbIMW, YTO NO3BOJIAET CNPOrHO3MPOBATb BO3MOXKHOCTb
MCNONb30BaHMA COBPEMEHHOW Teopuu cocTaBa npe-
CTYN/JIEHUA U B CTPaHaX, NPUHAANENKALUX K MyCYy/b-
MaHCKOM NpaBoOBOM cembe.

1 3aKkoH 06 yronosHom npase M3panna (pea. 01.09.2022 r.): noctaTeiHbi NepeBos, C UBpUTa Ha PYcCKui A3bik / nep. M. lopdmaHa.

Xanda, 2010. C. 23.

2YronosHblit  Kogekc WMpaHa. URL: https://webcache.googleusercontent.com/search?q=cache:La2zrSYOhx4J):https://rc.maijlis.ir/

fa/law/show/845048&cd=1&hl=ru&ct=clnk&gl=ru.

3YronosHblii kogekc O6beauHeHHbIx Apabekmx dmupatos 1987 r. URL: https://arabruleoflaw.org/files/legaldatabase/Laws/

UAE/Doc02.pdf.

4 YronosHbiit kogekc MakuctaHa 1860 r. URL: https://www.wipo.int/wipolex/ar/legislation/details/8573 .
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found as illustrating a crime model. For example,
M. Dorfman, interpreting the provisions of Article 18 of
the Criminal Law of Israel of 1977, writes: ‘A ‘feature’ of
a crime is understood as an action that is part of the
crime as well as a circumstance or consequence that has
been caused by the action where they are part of the
composition of a crime’®.

Note the fact that Article 34 of the Criminal Law of
Israel provides the types of the composition of a crime
according to their constructions: it is stated in this article
that a person who brings himself to a state of intoxica-
tion for the subsequent commission of a crime with a
formal composition (formally defined crime) commits
this action with a criminal plan, and in the case of com-
mitting a crime with a substantive composition (materi-
ally defined crime) — with a criminal intent.

Thus, in the countries belonging to the Anglo-
Saxon system of law, the concept of the composition of
acrime is used in the procedural sense, meaning a set of
objective facts testifying to the crime committed. In the
substantive sense, it is common to speak of a crime char-
acterized by two elements — actus reus and mens rea,
the features of which can be contained in both codified
acts and common law.

3. The Doctrine of the Composition of a Crime in the Law
of Countries Belonging to the Family of Muslim Law

The source of law in Muslim states are religious
norms provided in sacred texts (Quran, Sunnah), as well
as ljma, Qiyas, and the legislation currently in force. All
the countries that are part of this legal family can be di-
vided into: 1) states that do not have criminal laws and
thus directly refer to the scriptures and Muslim legal
doctrine (Saudi Arabia) [25, p. 95]; 2) states that were
created under the influence of continental legislation
and therefore have only certain features of Muslim law
(Morocco, Syria, Lebanon, Jordan); 3) countries where
criminal laws are based on Sharia law (lran, Iraq, Paki-
stan, Libya, Qatar, the Republic of Yemen, Sudan).
A. A. Malinovskiy was right to note that in this case ‘due
to constitutional precepts, Quranic norms are fixed in
laws and codes practically unchanged’ [16, p. 188]. This
can be illustrated by the example of murder. ‘And who-
ever kills a believer intentionally, his retaliation is Hell in
which he remains forever. Allah is ang ry with him, curses

him, and prepares a great punishment for him’ (Sura An-
Nisa, ayat 93) [9, p. 120]. Article 304 of Iran’s Criminal
Code states: ‘The deliberate killing of an adult is punish-
able by retaliation’2. This provision is also transferred to
the UAE Criminal Code. Article 1332 of this code states:
‘Anyone who intentionally kills another person shall be
punished with life imprisonment’3. A similar provision
is contained in Article 300 of the Criminal Code of Paki-
stan®.

Based on the analysis of the criminal legislation of
the states belonging to the Muslim legal family, it can be
concluded that the concept of the composition of a
crime is used neither in the construction nor in the inter-
pretation of the criminal law. For example, A. A. Al-Baiti
notes that there is neither a general definition of guilt
nor a definition of its forms in Sudanese criminal law
[1, p. 85]. G. A. Esakov comes to the same conclusion
[29, p. 372]. The absence of a single, clearly expressed,
and logically complete legal system and of single basic
categories of criminal law is also noted by other re-
searchers [2, p. 18].

Seemingly, Muslim countries also have a tendency
to abandon the casual way of describing a crime (crime
of a certain type) and an opposite tendency toward the
use of abstract constructions. As N. M. Korkunov was
right to note, ‘The casual form is inconvenient since it
leads to an excessive limitation of the number of individ-
ual norms and makes it impossible to achieve the com-
pleteness of legal definitions. With the casuistic nature
of the norms, each particular case requires a specific le-
gal norm. In view of the infinite variety of possible con-
flicts of interest, casuistic norms, whatever their num-
ber, can never embrace all the cases encountered in life’
[11, p. 188].

This explains the tendency, existing since the end
of the last century, toward codification of criminal law
in the countries belonging to the Muslim legal family.
As a basis for the codification they take the construc-
tion of criminal codes in states belonging to the conti-
nental legal family, which use an abstract way of pre-
senting the norms, the theory of crime, the composi-
tion of a crime or of a criminal act. Thus, casual norms
are replaced by more abstract ones, this allowing us to
predict the likelihood of using the modern theory of
the composition of a crime in the countries belonging
to the Muslim legal family.

1 Criminal Law of Israel (as of January 9, 2022). Article-by-article translation from Hebrew into Russian. Translated by M. Dorfman.

Haifa, 2010. P. 23.

2Criminal Code of Iran. Available at: https://webcache.googleusercontent.com/search?q=cache:La2zrSYOhx4J:https://rc.maj-

lis.ir/fa/law/show/845048&cd=1&hl=ru&ct=clnk&gl=ru

3 Criminal Code of the United Arab Emirates, 1987. Available at: https://arabruleoflaw.org/files/legaldatabase/Laws/UAE/Doc02.pdf
4 Pakistan Penal Code of 1860. Available at: https://www.wipo.int/wipolex/ar/legislation/details/8573
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4. YueHue 0 cocTaBe npecTtynneHus
B NpaBe a3naTCKUX CTpaH

MpaBo B a3MaTCKMX CTPaHAxX He UMeEeT ObLLMX YepT,
NMOCKOJIbKY UCTOPMYECKU CTAaHOBJIEHWE TOTO WU UHOTO
rocyfapcTea B a3MaTCKOM YacTM MMUpa NPOXOAMNO MOA,
B/IMAHWEM APYTUX BEAYLUNX AeprKaB, B CBA3N C YEM Yro-
NOBHOE MNpaBo AMOHWW OTANYAEeTCA OT Yro/JI0BHOTO
npasa Kutalickoli HapogHoi Pecnybaunku, notomy 4Tto
nepBoe 3aMMCTBOBA/I0 NOJIOXKEHMA U3 NpaBa lepmaHuny,
a BTopoe — 13 npasa CCCP.

Cuuntaetca, yto KHP nosanmcrsoBana 6asosbie no-
NIOXKEHUS TEOPUM YrONI0OBHOIO NpaBa M3 MPaBOBOWN CU-
ctembl CCCP, xOTsl noc/ie yxyALeHUs pOCCUNCKO-KUTal-
CKMX OTHOLUEHMI nNpaBoBas cuctema KHP ctana passu-
BaTbCA MO camocToaTesibHoMy nyTu [15, c. 131]. Takum
obpasom, B KHP nosBmuaocb age Teopmn 0 cocTase npe-
CTYN/IeHUA: TPAANLMOHHAA U cuctemHas [30, c. 252]. Co-
r1aCHO TPAAULMOHHOMY YYEHMUIO COCTaB NPecTynaeHmna —
3TO YCTAHOB/IEHHAA KUTAMNCKUM YrO/I0BHbIM 3aKOHOM CO-
BOKYMHOCTb OObEKTUBHbBIX U CYObEKTUBHbBIX NPU3HAKOB,
XapaKTepm3yoLWuUxX onpesesieHHoe KOHKpeTHoe aeaHue
(y KoToporo nmeetca obLLecTBEHHaA ONACHOCTb U BbIpa-
YKEHHasA CTeneHb 3TOM OMacHOCTW) Kak npecTynHoe [30,
C. 253]. B cuctemMHOM TEOPUM COCTaB NPECTYNAEHMA NMOHU-
MaJICA KaK «OpraHnyeckoe Lesioe npeaycMoOTPEHHbIX yro-
NIOBHbIM 3aKOHOM HEOBOXOAMMbIX AR MPU3HAHMA TeM
WM MHBIM NPEeCTyrnieHnem BCEX NMPU3HAKOB, XapaKTepu-
3yloLLMX 0obLLecTBeHHY0 onacHocTb» [30, c. 266]. Oco-
H6eHHOCTb NoC/IeAHEN TEOPUM 3aKTHOUAETCA B TOM, YTO CO-
CTaB NPeCTYNAeHUA UMEET He YeTblpex-, @ TPEX3BEHHYIO
CTPYKTYPY, NPU 3TOM CyOBEKTUBHAA CTOPOHA BKAKOYEHA B
0/ZHO npecTynHoe noseaeHue [30, c. 281].

Cam xe YK Kutaiickoit HapogHow Pecnybavkn He
MCNONb3yeT KaTeroput  CcocTaBa MNPEecTyn/jeHus.
OpHako OcobeHHas 4acTb YrosioBHOro kogekca KHP
CTPOUTCA NyTEM 3aKPENIeHUA He TOJIbKO OCHOBHbIX,
KBaNMPULMPOBAHHbLIX U MPUBUAETMPOBAHHbIX COCTa-
BOB MPECTYN/JIeHNA, HO U — MO MOMEHTY OKOHYaHWA
npectynieHna — GpopmanbHblX, MaTepuanbHbIX, yce-
YEHHbIX COCTABOB.

CnepoBaTesibHO, Ha CErogHAWHUM aeHb B Kutae
cbopMMPOBANOCH CaMOCTOATE/IbHOE YYEHUE O COCTaBe
NpecTynieHnsa, OT/IMYHOE KaK OT TPaAULMOHHOM poc-
CUICKOM, TaK U HEMELIKOM KOHLLenuUuu.

AnNoHMa 3aMmcTBOBasia CBOK TEOPUIO YrOJIOBHOIO
npasa u3 Fepmanum [30, c. 245]. H. A. Mopo30B OTMeYaerT:
«B pesynbTtate yxKe K Havany XX B. ANOHCKOE yrosoBHOe
npaBo NpeacTaBA0 coboi AOBOILHO PeAKUM B MUPOBOM
NPaKTUKe cMMBMO3 CUCTEM KOHTUHEHTANbHOMO M 0bLwero
npasa» [17, c. 272]. B yronoBHOe 3aKOHOAATENbCTBO ANo-
HUM BXOAUT He TONbKO YronoBHbIM Kogeke 1907 roaa, Ho u
MHble YroNOBHO-NPaBOBble HOpMbIL. TMpK 3TOM TepMMH
«COCTaB MPECTYMN/IEHUA» HE UCMONb3YEeTCA B HUX.

Ha copep»aHne coBpemeHHOro yrosoBHOro npasa
MoHronMm noBAMAN WUCTOPUYECKMI Mepuos CBA3N
MoHronbckoli HapoagHown Pecnybavkn (nanee — MHP) n
CCCP. HecmoTpsa Ha To yto MHP HuKoraa He 6bina B co-
CTaBe NocnefHero, U3-3a pasBUTUA NAael coumanmsma B
9TOT Nepunos, OCHOBHbIE 3aKOHbI, B ToM yucae YK MHP,
6b1211 NO CBOEMY COAEPMKAHMUIO CXOXM € 3aKkoHamum CCCP.
MMeHHO No 3TOM NpUYMHE B COBPEMEHHOM YroJ1I0BHOM
npase MOHronMm yyeHne o coctaBe NpecTynieHuns 3a-
HUMaeT OZHO M3 OCHOBHbIX MECT, @ YroN0BHbIM KoAeKC
MoHnronnmn 2015 roga B 4.2 c1.2.2, 4.3 cT. 2.7, 4.4
CT. 2.8,4.2 c1. 3.2, 4. 1 cT. 4.1 1 op. COAEPHKUT TEPMUH
«COCTaB NPecTynieHna»?,

5. YueHue o coctaBe npectynnieHus
B npase 6biBwnxX cTpaH CHI

Ocob6eHHOCTb YroN0BHOMO NpPaBa, B TOM Yucne 3a-
KoHogaTenbcTBa 6biBwKMX cTpaH CHI, 3akniovaetca B
TOM, YTO CTPaHbl, BNOCNEACTBMMN CTaBLUME COBETCKMMU
coumanucTUyeckumu pecnybamnkamu, ¢ Havana XX Beka,
a HeKkoTopble U ¢ XIX Beka (Hanpumep, AsepbaiakaH-
cKan Pecnybauka), umenu obuime NcTopuyeckme KopHU.
CnepoBaTenbHO, Y AAHHbIX rocyAapcTs b0 6bliv ogHM
3aKOHbl, IM6O OHM MMenn obliee CXOACTBO, B CBA3M C
Yyem TeopwuAa cocTaBa MPeCTyn/jeHUs pa3BMBafacb COB-
MECTHbIMU YCUIUAMM YYEHbIX COLLMANMUCTUYECKMX FOCy-
napcte. COOTBETCTBEHHO, TEOPMA COCTaBa npecTynne-
HMS, KaK U B POCCUMICKOM 3aKOHOZATENbCTBE, MOy4YnIa
CBOE OTPAXKEHWME W B YrONOBHbIX KOAEKCAX MHOXeCTBa
6biBLWMX cTpaH CHI.

K rocysapcTsam, M3HavaibHO 3aKPEnMBLLIMM MOJIO-
YKEHUA O COCTaBe NPEecTyn/IEHUs B YrOoJIOBHOM 3aKOHe
nocne pacnaga CCCP, moXHO oTHecTn AsepbainaaH-
cKkyto Pecnybauky3, Pecnybaunky Ysbekucran*, Pecny6-
nunRry KasaxcraH®, Pecnybauky TagxukuctaH®, Yekpaury?,
Pecny6amky Apmenmio® u ap.

1 YronosHblii kogekc AnoHnm 1907 roga. URL: https://www.cas.go.jp/jp/seisaku/hourei/data/PC.pdf.
2 YronoBHbIit kKogekc Mounronun 2015 roga. URL: https://www.warnathgroup.com/wp-content/uploads/2015/03/Mongolia-Crimi-

nal-Code.pdf.

3 YronosHbIii Kogeke AsepbaiiaxaHckoit Pecniybamnkun ot 30 gek. 1999 r. Ne 787-1Q (c u3m. 1 gon. no coctoaHmio Ha 30.12.2023).
URL: https://continent-online.com/Document/?doc_id=30420353#pos=659;-40&sdoc_params=text%3D%25D1%2581%25D0%25
BE%25D1%2581%25D1%2582%25D0%25B0%25D0%25B2%26mode%3Dindoc%26topic_id%3D30420353%26sp0s%3D1%26tSyno-

nym%3D0%26tShort%3D1%26tSuffix%3D1&sdoc_pos=3.

4 YronoBsHbIli Kogekc Pecnybankn Y3bekucraH ot 22 ceHT. 1994 r. URL: https://track.unodc.org/uploads/documents/BRI-legal-re-

sources/Uzbekistan/3_-_RUS.pdf.

5> YronosHbli KogeKe Pecrybamku KasaxcraH ot 03 uions 2014 r. (pea. ot 20.06.2024) // OdurumanbHbii cailT MUHUCTEPCTBA OCTUMLMM
Pecny6auku KasaxcraH. URL: https://adilet.zan.kz/rus/docs/K1400000226.

6 YronoBHbIit Kogekc Pecnybankn Tagskmkncta ot 21.05.1988. URL: https://faolex.fao.org/docs/pdf/taj197648.pdf.

7 YronoBHbIit KogeKc YKpauHbl oT 5 anp. 2001 r. Ne 2341 -lIl. URL: https://online.zakon.kz/Document/?doc_id=304181009.

8 YronoBHbIit Kogekc Pecnybamku Apmenus ot 18 anp. 2003 r. URL: https://faolex.fao.org/docs/pdf/arm197602.pdf.
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4. The Doctrine of the Composition of a Crime in the
Law of Asian Countries

Law of Asian countries has no common features
since historically the formation of states in the Asian
part of the world occurred under the influence of other
leading powers. Consequently, the criminal law of Japan
differs from the criminal law of the People’s Republic of
China (PRC) since the former borrowed provisions from
the law of Germany, while the latter — from the USSR.

It is believed that the PRC borrowed the basic
provisions of the criminal law theory from the legal
system of the USSR, although the legal system of the
PRC began to develop independently after the deteri-
oration of the Russian-Chinese relations [15, p. 131].
Thus, China has developed two theories concerning
the composition of a crime: a traditional theory and a
systemic theory [30, p. 252]. According to the tradi-
tional doctrine, the composition of a crime is a set of
objective and subjective features established by Chi-
nese criminal law and characterizing a certain specific
act (this, in turn, characterized by public danger and a
significant degree of this danger) as criminal [30, p. 266].
In the systemic doctrine, the composition of a crime is
understood as ‘an organic whole of all the features char-
acterizing public danger that are provided for by the
criminal law and necessary for the recognition of a
crime’ [30, p. 266]. The second theory is special in that
the composition of a crime is not a four-tier structure
but a three-tier structure, with the subjective side in-
cluded in the criminal behavior [30, p. 281].

The Criminal Code of the People’s Republic of
China does not use the category of the composition of a
crime. Meanwhile, the Special Part of the Criminal Code
of the PRC establishes not only the basic, qualified, and
privileged compositions of a crime but also — according
to the moment of the completion of a crime — formal,
substantive, inchoate compositions.

Thus, China has formed an independent doctrine of
the composition of a crime that is different from both the
traditional Russian concept and the German concept.

Japan borrowed its theory of criminal law from
Germany [30, p. 245]. As N. A. Morozov notes: ‘Aas a re-
sult, by the beginning of the 20th century, Japanese crim-
inal law was a symbiosis of the systems of continental and
common law, quite rare in the world practice’ [17, p. 272].
The criminal law of Japan includes not only the Criminal
Code of 1907 but also other criminal legal norms®. The
term ‘composition of a crime’ is not used there.

The modern criminal law of Mongolia was influenced
by the historical period of communication of the Mongo-
lian People’s Republic (hereinafter — the MPR) and the
USSR. Despite the fact that the MPR was never part of the
USSR, due to the development of the socialism ideas in that
period of time, the basic laws, including the MPR Criminal
Code, were similar in content to the laws of the USSR. For
this reason, the doctrine of the composition of a crime
holds an important place in the modern criminal law of
Mongolia, and the Criminal Code of Mongolia of 2015 con-
tains the term ‘composition of a crime’ in Part 2 of Article
2.2, Part 3 of Article 2.7, Part 4 of Article 2.8, Part 2 of Arti-
cle 3.2, Part 1 of Article 4.1, etc.?

5. The Doctrine of the Composition of a Crime
in the Law of the Former CIS Countries

Criminal law and legislation of the former CIS coun-
tries were largely determined by the historical factor:
from the beginning of the 20th century, and in some
cases —from the early 19th century (for example, the Re-
public of Azerbaijan), the countries that subsequently
became Soviet socialist republics had common historical
roots. Consequently, these states had either the same or
similar laws, and so the theory of the composition of a
crime was developed by joint efforts of scholars from so-
cialist states. Therefore, as is the case with Russian leg-
islation, this theory found reflection in the criminal
codes of many former CIS countries.

The states that enshrined the provisions on the com-
position of a crime in the criminal law right after the col-
lapse of the USSR include the Republic of Azerbaijan3, the
Republic of Uzbekistan®, the Republic of Kazakhstan®, the
Republic of Tajikistan®, Ukraine’, the Republic of Armenia®,
and others.

! Criminal Code of Japan of 1907. Available at: https://www.cas.go.jp/jp/seisaku/hourei/data/PC.pdf
2 Criminal Code of Mongolia of 2015. Available at: https://www.warnathgroup.com/wp -content/uploads/2015/03/Mongolia-Crimi-

nal-Code.pdf

3 Criminal Code of the Republic of Azerbaijan No. 787-1Q of December 30, 1999 (as amended and supplemented on December 30,
2023). Available at:  https://continent-online.com/Document/?doc_id=30420353#pos=659;-40&sdoc_params=text%3D%
25D1%2581%25D0%25BE%25D1%2581%25D1%2582%25D0%25B0%25D0%25B2%26mode%3Din-
doc%26topic_id%3D30420353%26sp0s%3D1%26tSynonym%3D0%26tShort%3D1%26tSuffix%3D1&sdoc_pos=3

4 Criminal Code of the Republic of Uzbekistan of September 22, 1994. Available at: https://track.unodc.org/uploads/documents/BRI-

legal-resources/Uzbekistan/3_-_RUS.pdf

5> Criminal Code of the Republic of Kazakhstan of July 3, 2014 (as of June 20, 2024). Official website of the Ministry of Justice of the
Republic of Kazakhstan. Available at: https://adilet.zan.kz/rus/docs/K1400000226

6 Criminal Code of the Republic of Tajikistan of May 21, 1988. Available at : https://faolex.fao.org/docs/pdf/taj197648.pdf

7 Criminal Code of Ukraine No. 2341-11l of April 5, 2001. Available at: https://online.zakon.kz/Document/?doc_id=30418109

8 Criminal Code of the Republic of Armenia of April 18, 2003. Available at: https://faolex.fao.org/docs/pdf/arm197602.pdf
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B uacTHOCTH, B cTaTbe 3 YK A3epbaigskaHcKoli Pec-
ny6auku (ganee — YK AP) yKazaHo, 4TO OCHOBaHMEM Yro-
/IOBHOWM OTBETCTBEHHOCTU ABNAETCA «COBEpPLUEHUE Aes-
HUA (pencrTeua mnm b6es3nencTema), coaeprkallero Bce
NPW3HAKM COCTaBa MPEeCTynaeHus, npesycMOTPEHHOro
TONbKO HactoAawmm Kogekcom». TakxkKe ctatba 27.1 YK
AP 3akpennfet, 4To npecTynjieHne NpPU3HaAeTCs OKOH-
YEHHbIM, €C/IM B COBEPLUEHHOM NIMLOM AeAHun (aen-
CTBUM UK BE34EeNCTBMM) COLEPHKATCA BCE MPU3HAKM CO-
CTaBa NpecTynieHua, NpesycCMOTPEHHOTO HACTOALLMM
Kogekcom. YnomuHaHme ectb 1 B ctatbax 30.3, 74-1.1,
npumeYvaHmax K ctatbam 144, 199, 214-214-1, 214-3,
215, 228, 229, 274, 283-1, 318 YK AP. 3aecb TakXe Bbl-
OenalTcs ocHoBHble (cT. 120.1 YK AsepbaiigrkaHa),
npueuaermposaHHble (cT. 121 YK AsepbaitgskaHa) v Kea-
nuéuumposanHble (cT. 120. 2 YK AsepbaiigskaHa) co-
CTaBbl MPECTYNAeHus.

Cratbss 4 YK Pecny6nmku KasaxctaH npusHaet
€AMHCTBEHHbIM OCHOBaHMEM YrO/0BHOMN OTBETCTBEHHO-
CTV COBepLUEHNe YroJI0OBHOIo NPaBoOHapyLIEHNA, TO ecTb
LEAHUA, COAEPIKALLEro BCe MPM3HAKKM cOCTaBa npecTyn-
NIeHns NMbo YrosIoBHOro MNPOCTYMKAa, MpPeaycMOTPeH-
Horo YK Pecnybnunku KasaxcTtaH. YNnomuHaHWe o cocTaBe
NpecTynieHna ecTb B cTaTbe 25, YacTtn 2 ctatbn 26, Npu-
MeYaHuAxX K ctatbam 125,175, 182,217-218-1, 236, 255,
258, 260262, 266, 267, 287, 288, 405 YronosHoro 3a-
KoHa Pecnybnukm KasaxctaH. Kakux-nnbo ocobeHHo-
CTel B NOHMMaAHMM COCTaBa NPECTYN/IEHUA Ka3aXxCKUMU
YYEHbIMM, OTAUYHBIMU OT POCCUMCKOM KOHLENnuuu co-
CTaBa npecTynaexus, HeT [28, c. 96—103].

B HoBom VYK Kbiprbisckoi Pecnybanku ot
28.10.2021' B cTaTbe 3 TaKXe WMCMO/Mb3yeTcA TePMMUH
«COCTaB npecTynneHua»: «tOpuanyeckas onpeneneH-
HOCTb O3HA4yaeT BO3MOXHOCTb TOYHOIO YCTAaHOB/EHMUA
HacToAwmMMm KogeKkcom OCHOBaHWUA ONA NPUBAEYEHUA K
YrOIOBHOWM OTBETCTBEHHOCTU 3@ NPECTYN/IEHNE, A TaKXKe
BCEX NPWU3HAKOB COCTaBa MPECTYN/IeHUA». DTOT Ke Tep-
MWH COLEPKUTCA B cTaTbAx 22, 23, 33, 38, 72 YK Kbip-
rbI3CKOM Pecny6amnku.

B ctaTbe 1 JTaTBUICKMIA YTONIOBHbIN 3aKOH QYHKUM-
OHMPYeT TEPMUH «COCTaB MPECTynieHna»: «YronoBHOM
OTBETCTBEHHOCTM U HAaKa3aHWUIO MOANEXUT TO/IbKO NINLLO,
BMHOBHOE B COBEPLUEHUWN NPECTYNHONO AEAHUA, TO eCTb
C YMbIC/IOM (YMbILW/AIEHHO) UKW MO HEOCTOPOXKHOCTU CO-
BEPLUMBLLErO NPecTyn/jeHne NpesycMOTPEeHHOe HacToA-
LWMM 3aKOHOM AefHWe, Umerollee BCe MPU3HAKMK CO-
cTaBa mpecTynHoro geanua»2. [lybnupyetca sToT Tep-
MWH 1 B CTaTbAX 6, 26, 28 YK JlatBun. OTMeTUM TaKxKe,
yto B YK JlaTBUM ecTb U NpUBUNEIMPOBAHHbIE COCTaBbI
npectynaenus (cr. 121 YK Jlateum — ybuiicTBO Npu npe-
BbILWEHMM NpeaenoB HeobxoAMmMon 060pOHbI), U KBaNU-
duumpoBaHHble (cT. 117 — yBMIACTBO NpU OTArYaKoLMX
obcToATenbcTBax, Y. 2 u Y. 3 c1. 177 YK Nlateum).

B cBoto ouepesb B 4acTu 2 ctatbm 2 YK J/IuTOoBCKOM
Pecny6/MKM yCTaHOBAEHO, YTO «OTBETCTBEHHOCTM NO
YrONI0BHOMY 3aKOHY MOANEXUT TONIbKO /INLO, COBEp-
WKMBLUEe AeAHMe, KOTOPOe COOTBETCTBYET COCTaBy npe-
CTYNJIEHUA WU YrOJIOBHOTO MPOCTYMNKa, NpeaycmoT-
PEHHOMY YroNOBHbLIM 3aKOHOM»>. Mpu 3TOM NoHATUE
coCTaBa NpecTynneHna He packpbiBaeTcA. B YK J/Intsbl
TAK¥Ke MOXHO BbIAE/NUTb OCHOBHblE, KBanMdULMpO-
BaHHble (4. 2, 3, 4 cT. 132 YK J/luToBCKOMN Pecnybaumku)
M NPWBUAErMPOBAHHbIE  COCTaBbl  NPeCTynieHuin
(cT. 131 YK NlutoBCKOW Pecnybaukn).

MpeacTaBnaeTcs, YTo Uctopuyeckas obycnosniex-
HOCTb BXOXAeHWA 3Tux rocygapcts B coctaB CCCP Hano-
W2 OTNEeYaToK Ha UCNONb30BaHWE «COCTaBa NpPecTyn-
NleHuA» B YTONOBHOM 3aKoHe. Jlntea B 1990 rogy «yHa-
cnepoBasia» COBETCKOE YrosI0oBHOE 3aKOHOAATeNbCTBO,
B TOM YMCNe BKAKOYEHHbIE B YTONOBHbI 3aKOH NOJI0XKe-
HMA O cocTaBe npecTtynaeHua. HecmoTpa Ha TO YTO B
rogbl nocne sbixoaa J/intebl U3 coctasa CCCP npowncxo-
OWN3a aKTUBHAA UMMJIEMEHTaLMA HOPM 3aMaZHOoro 3apy-
6exba (B TeueHue 10 neT ocyllecTsnfnack paspaboTka
HoBoro YK Pecny6aunku JIUTBbl, Ha KOTOPbI B OCHOBHOM
NoBAMANO YronoBHoe nNpaBo fepmaHuu u MonbLlin, KOH-
BeHumMun CoseTa EBponbl [36, c. 50]), BCE ke Teopua co-
CTaBa MpPEecTyrn/ieHUA He CcTana YyXKAOW YrosioBHOMY
npasy JIntosckon Pecnyb6amkn. Ha cTpaHuuax nccneno-
BAaHWUW IMTOBCKMX Y4eHbIX B 061aCTU YroN0BHOMO Npasa
MMEHHO COCTaB NPECTYNJ/IEHUA, @ He NPeCcTynieHne noa-
Bepraetca aHanusy [36, c. 45]. Mpu 3TOM HY)KHO OTMe-
TUTb, YTO COCTaB MPECTYNNEeHNA OTOXKAECTBAAETCA C UH-
$GOpPMaLMOHHON 3aKOHOAATENIBHON MOAENbIO onpese-
NIeHHoro npectynneHus [36, c. 302].

Ocobo Heobxoaumo ynomsHyTb YK Pecnyb6avku
MonzoBa, NOCKONbKY 3TO €AMHCTBEHHbIA HOPMATUBHO-
NpPaBOBOW aKT, 3aKpPenuBLUWNI B cTaTbe 52 neranbHoe no-
HATME COCTaBa MPECTYMN/JIeHUs KaK «COBOKYMHOCTW YyCTa-
HOB/IEHHbIX YrONOBHbIM 3aKOHOM OHBEKTUBHbIX U Cy6b-
€KTMBHbIX MPU3HAKOB, KBANIMULIMPYOLLUX BpEAHOE Aes-
HWe KaK KOHKpeTHoe npectynaeHue. CoctaB npecrynie-
HUA ABNAETCA IOPUANYECKUM OCHOBAHMEM ANA KBAaAUdU-
KaLWW NPecTynieHns B COOTBETCTBUM C KOHKPETHOM CTa-
Thbeit HacToAwero Kogekca»*. B ctatbe 25 YK Pecny6amnku
MonpgoBa yKazaHo, YTo NpecTynieHne NpPn3HaAeTCA OKOH-
YEHHbIM, eC/I1 B COBEPLUEHHOM AEAHUN COAEpKaTCA BCe
NPW3HaKK cocTaBa npecTynieHnsa. Takum obpasom, 3aKo-
HopaTenb Pecnyb6amkn MonpoBa BblaensaeT peasnbHoe oc-
HOBaHMe OTBETCTBEHHOCTU — COBEpLUEHME BPeAHbIX Aef-
HUIN, N IOPUANYECKOE OCHOBaHWE — MPU3HAKM COCTaBa
npecTynieHuns, NpeLycMoTPeHHbIe 3aKoHOM. [lymaeTcs,
YTO COBETCKaA TeopMUs COoCTaBa NpecTynneHus Hambonee
nonHo 6bina otpaxeHa B YK Pecnybankn Mongosa.

He 3aKpennseT neranbHoro onpeaeneHua coctaBa
npectynneHna n YK Pecnybavkmu Benapycb®, ofHaKo

1 YronosHbIli KogeKc Kbiprbisckoit Pecnybamkm ot 28 okT. 2021 1. Ne 127 (8 pea. ot 14.03.2025) // OduumanbHbili caliT MuHucTepcTaa
BHYTpPeHHMX aen Kbiproisckoi Pecny6aunku. URL: https:mvd.gov.kg./rus.ministry/normative -bases/22.

2 YronoBHbIit KogeKkc J1aTBuiicknin Pecny6amnkm ot 17 nioHa 1988 r. URL: https://www.alex -lawyer.lv/ugolovnijzakonlatviirus.pdf .

3 YronoBHbIii Kogekc JInTosckoit Pecnybamnku ot 26 ceHt. 2000 r. URL: http://law.edu.ru/norm/norm.asp?norm|D=1243877.

4 YronosHbIn Kogekc Pecnybavkn Mongosa ot 18 anp. 2002 r. (pea. ot 06.06.2024). URL: https://base.spinform.ru/show_doc.

fwx?rgn=3835.

5 YronosHbIl KogeKkc Pecny6inku Benapycb ot 9 mions 1999 r. Ne 275-3. URL: https://pravo.by/document/?guid=3871&p0=hk9900275.
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For example, Article 3 of the Criminal Code of the Re-
public of Azerbaijan (hereinafter referred to as the RA CC)
states that the basis for criminal liability is the ‘commission
of an action (act or failure to act) containing all the features
of the composition of a crime prescribed exclusively by this
Code’. Article 27.1 of the RA CC stipulates that a crime is
recognized as completed if the action (act or failure to act)
committed by a person contains all the features of the com-
position of a crime under this Code. There are also refer-
ences to the composition of a crime in Articles 30.3, 74-1.1,
in notes to Articles 144, 199, 214 - 214-1, 214-3, 215, 228,
229, 274, 283-1, 318 of the RA CC. The Code also distin-
guishes the basic composition of a crime (Article 120.1 of
the RA CC), the privileged composition of a (Article 121 of
the RA CC), and the qualified composition of a crime (Arti-
cle 120.2 of the RA CC).

The only basis of criminal liability recognized by Ar-
ticle 4 of the Criminal Code of the Republic of Kazakhstan
is the commission of a criminal offense, that is, an action
containing all the features of the composition of a crime
or of a criminal offense provided for by the Criminal Code
of the Republic of Kazakhstan. The composition of a crime
is mentioned in Article 25, Part 2 of Article 26, notes to
Articles 125, 175, 182, 217-218-1, 236, 255, 258, 260-262,
266, 267, 287, 288, 405 of the Criminal Law of the Repub-
lic of Kazakhstan. There are no peculiarities in the under-
standing of the composition of a crime by Kazakh scholars
that would make it different from the Russian concept of
the composition of a crime [28, pp. 96-103].

Article 3 of the new Criminal Code of the Kyrgyz Re-
public (October 28, 2021) also uses the term ‘composi-
tion of a crime’: ‘Legal certainty means the possibility of
precisely establishing by this Code of the grounds for
criminal prosecution for a crime, as well as all features
of the composition of a crime’. The same term is con-
tained in Articles 22, 23, 33, 38, 72 of the Criminal Code
of the Kyrgyz Republic.

The term ‘composition of a crime’ is used in Article
1 of the Latvian Criminal Law: ‘Only a person guilty of
committing a criminal act shall be brought to criminal li-
ability and subjected to punishment, that is, a person
who, with an intent (deliberately) or through negligence,
committed an act having all the features of the compo-
sition of the criminal act defined by this Law?’. This term
is duplicated in Articles 6, 26, 28 of the Criminal Code of
Latvia. It should also be noted that the Criminal Code of
Latvia establishes privileged compositions of a crime (Ar-
ticle 121 of the Criminal Code of Latvia — homicide com-
mitted in excess of justifiable defense) and qualified
compositions of a crime (Article 117 — homicide under
aggravating circumstances, Parts 2 and 3 of Article 177
of the Criminal Code of Latvia).

In turn, Part 2 of Article 2 of the Criminal Code of the
Republic of Lithuania stipulates that ‘only a person who
has committed an action that corresponds to the compo-
sition of a crime or of a criminal offense prescribed by the
criminal law shall be liable under the criminal law’3. Mean-
while, the concept of the composition of a crime itself is
not defined. In the Criminal Code of Lithuania, it is also
possible to distinguish basic, qualified (Parts 2, 3, 4 of Ar-
ticle 132 of the Criminal Code of the Republic of Lithuania)
and privileged compositions of a crime (Article 131 of the
Criminal Code of the Republic of Lithuania).

Seemingly, the fact of these states being part of
the USSR influenced the use of the ‘composition of a
crime’ concept in their criminal law. In 1990, Lithuania
‘inherited” Soviet criminal legislation, including the
provisions on the composition of a crime. The years af-
ter the secession of Lithuania from the USSR were char-
acterized by an active implementation of the norms of
the Western countries: it took 10 years to develop a
new criminal code of the Republic of Lithuania, which
was mainly influenced by the criminal law of Germany
and Poland, the conventions of the Council of Europe
[36, p. 50]. Despite this fact, the theory of the compo-
sition of a crime did not become ‘alien’ to the criminal
law of the Republic of Lithuania. It is namely the com-
position of a crime, and not the crime itself, that is an-
alyzed on the pages of research works by Lithuanian
scholars in the field of criminal law [lbid, p. 45]. It
should also be noted that the composition of a crime is
equated with the information legislative model of a
specific crime [lbid, p. 302].

It is especially important to mention the Criminal
Code of the Republic of Moldova since it is the only nor-
mative legal act that enshrines (in Article 52) the legal
concept of the composition of a crime as ‘a set of objec-
tive and subjective features established by the criminal
law that qualify a harmful act as a specific crime. The
composition of a crime is the legal basis for qualifying a
crime under a particular article of the Code’. Article 25
of the Criminal Code of the Republic of Moldova states
that a crime shall be deemed completed if the commit-
ted action contains all the features of the composition
of a crime. Thus, the legislator of the Republic of Mol-
dova differentiates between a real basis of res ponsibility
— the commission of harmful acts, and a legal basis for
responsibility — the features of the composition of a
crime provided for by law. Seemingly, the Soviet theory
of composition of a crime was best reflected in the Crim-
inal Code of the Republic of Moldova.

The Criminal Code of the Republic of Belarus® does
not provide a legal definition of the composition of a crime,

1 Criminal Code of the Kyrgyz Republic No. 127 of October 28, 2021 (as of March 14, 2025). Official website of the Ministry of Internal
Affairs of the Kyrgyz Republic. Available at: https:mvd.gov.kg./rus.ministry/normative -bases/22

2 Criminal Code of the Republic of Latvia of June 17, 1988. Available at: https://www.alex-lawyer.lv/ugolovnijzakonlatviirus.pdf

3 Criminal Code of the Republic of Lithuania of September 26, 2000. Available at: http://law.edu.ru/norm/norm.asp?normiD=1243877

4 Criminal Code of the Republic of Moldova of April 18, 2002 (as of June 6, 2024). Available at: https://base.spin-

form.ru/show_doc.fwx?rgn=3835

5Criminal Code of the Republic of Belarus No. 275-Z of July 9, 1999. Available at: https://pravo.by/document/

?guid=3871&p0=hk9900275
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B Yro/IOBHO-MPABOBOM NMTEPATYpPe UCNOb3yeTcsa Tpaau-
LMOHHOE A/ Hac MOHMMaHMWe COCTaBa NpPecTynieHna Kak
COBOKYMHOCTU HOPUAMYECKM 3HAUUMbIX OOBEKTUBHBIX U
CyObEeKTUBHbBIX MPU3HAKOB, XapaKTepusylowmx obuie-
CTBEHHO OMacHoe AeAHue Kak npectynaeHue [3, c. 77].

Opyrue rocypapctsa, sxoguswune 8 CCCP, B yro-
NIOBHOM 3aKOHEe TEPMWH «COCTaB MPECTynneHua» He
3aKkpenuau. Hanpumep, yronoBHoe 3aKOHOAaTeNbCTBO
[py3um He ucnonb3yeT KaTeroputo «CoCTaB Npectynsie-
HUA», 3TO 0OYCNOBNEHO MpPEXKAe BCEro Tem, YTO npu
NPUHATUN COBPEMEHHOrO0 Yro/sI0BHOro Kogekca py3un
6bl M 3aMMCTBOBaHbl OCHOBHblE WAEN TFEPMAHCKOro
yyeHMAa o npectynaeHmn [26, c.89], NOCKOAbKY
B 90-e roZbl POCCUNCKO-TPY3UHCKME OTHOLIEHMA BblAN
HanpaXeHHbIMKU, a py3na cTpemmnacb HalTU TOYKM
COMPUKOCHOBEHMA C EBPOMENCKMMU CTpaHamu. B pe-
3ynbTaTe B cTaTbe 7 YK Ipy3umn 6b110 yTBEPKAEHO MO-
NIOXKeHWe, 3aKkpenaatoLee, YTO KOCHOBAHWEM YroJiOB-
HOM OTBETCTBEHHOCTM ABAAETCA NpecTynjeHue, T. e.
npegycmoTpeHHoe HacToAawmnm Kogekcom npoTuBO-
npaBHOE M BUHOBHOE AeAaHMne»’. B Teopun yronoBHOro
npasa py3nu peyb naeT He 0 COCTaBe NPECTYNNeHuUs,
a, KakK 1 B pPOMaHO-repMaHCKMX CTpaHax, O CoCcTage Ae-
AaHuA [26, c. 89].

Kak cnpaseanmeo otmeyatoT 0. A. Hukndopos u
B. /1. lWanosanos, nocne pacnaga CCCP segywue gep-
»aBbl 6bl/IN 3aUHTEpPECOBaHbl B YCUNEHUN CBOEFO BAU-
AHWA Ha TeppuTopwumn bbiBwero Cosetckoro Cotosa [19,
C. 65—66]. 113-3a 3TOro HekoTopble bbiBLWME cTpaHbl CHI
B 2000-e roabl U3MEHUAN MOJAUTUYECKUIA KYPC C «NPO-
POCCUICKOro» Ha «npo3anagHbliiy», BCNeACTBUE Yero
npou3oLlen pajg CyLwecTBeHHbIX MepecMoTpoB OCHOBO-
nonararoLwmx 3aKOHOB 3TMX CTPaH, KOTOpble coBep-
LIEeHHO MHaye CTa/In OTHOCUTCA K TeOpMM COCTaBa npe-
ctynnenua. Tak, Hanpumep, B HoBOM YK ApmsHCKOM
Pecny6auku, npuHatom 5 mas 2021 r.2, 66110 nepe-
CMOTPEHO OCHOBaHME Yro/JIOBHOW OTBETCTBEHHOCTMU:
ecnu B 3aKkoHe oT 2003 roga B cTatbe 3 YK ApmaHckol
Pecnyb6a1Ku ocCHOBaHMEM YroI0BHOWM OTBETCTBEHHOCTM
CcYUMTanoCh AeAHune, cogeprkallee B cebe Bce NPU3HaAKM
CcOoCTaBa MNpecTynaeHusa, npefyCMOTPEHHOro Yronaos-
HbIM 3aKOHOM, TO MO HblHe AeicTeyowemy YK B cTa-
Tbe 14 — coBeplleHNne OKOHYEHHOro MM HEOKOHYEeH-
HOro NpecTynJeHus.

BbiBOAbI

McTopuyecknit nyTb pasBUTUA U CTAHOBAEHUA
npaea, NPUHAANEKHOCTb FOCYAAPCTBA K Pas/IMUYHbIM
BMZAM MPaBOBbIX CEMENV NpefonpesenstoT U NOHUMa-
HWe cocTasa npecTtynieHus. Tak, 414 CTPaH KOHTUHEH-
Ta/NbHOM NPaBOBOI CEMbM, KOTOPAs XapaKTepusyercs
abCcTpakTHbIM CNocobom W3N0XKeHUA (3aKpenneHus)
npasua NoBeAEeHUA, YYeHMEe O COCTaBe MPEeCTynieHus

(a ecnm roBopuTbL [,OCNOBHO — O COCTaBE NPECTYMNHOrO
OEeAHNA) MMeeT KatouyeBoe 3HavyeHue. 3aecb COCTaB
npectynieHnsa (4esaHuA) paccmaTpuBaeTCa KaK BaXk-
HeMlWan COCTaBAAKOLLAA YrO/JIOBHO-NPABOBOM HOPMbI.
B npaBe 60/bWMHCTBA 3TUX rOCYAapPCTB COCTaB npe-
CTYMHOrO AeAHUA CTPYKTYPHO coaepKuT B cebe camo
[esHne, KOTOpPoe Hepas3pbliBHO CBA3AHO C CYObeKTMB-
HbIM OTHOLUEHMEM K HeMy CybbeKTa, Mpu 3TOM 0O6bEeKT
N cybbeKT Haxo4ATCA 3a paMKamuM cocTaBa MpecTyn-
HOro AeAHUA.

B rocypapcrtsax, npuHaanexalmx K aH10CaKCOH-
CKOM cucTeme npaBa, COCTaB NPecTynjaeHUA UCNo/b3y-
eTcA B NpPOLLeCCYyaslbHOM CMbICNE, KaK COBOKYMHOCTb
06BbEKTUBHbIX PaAKTOB, CBMAETE/NbCTBYIOLWMUX O COBEp-
LWEeHHOM npecTynaeHnn. B matepuanbHOM cmbiciie npe-
CTYN/IeHMEe XapaKTepu3yeTca ABYMA dN1eMeHTaMn — ac-
tus reus u mens rea, NPU3HaAKN KOTOPbIX MOTYT codep-
KaTbCA KaK B KOANPULMPOBAHHbIX aKTax, Tak U obLLem
npase. MNpn nepesBoae aBTOPbI YNPOLLEHHYIO CTPYKTYPY
NpecTynieHua 1 NMOHUMaEMblii B KOHTEKCTE POCCUM-
CKOrO 3aKOHOAATe/NbCTBA COCTAB MPECTYN/IEHUA OTOX-
[EeCTBAAT, HECMOTPA Ha TO YTO B CAMOW aH INOCAKCOH-
CKOM TEOPMM MaTepPUaNbHOrO YroNIOBHOrO NpaBa KaTero-
pua cocTaBa NpecTynieHuns He paspaboTaHa.

B MycCy/nbMaHCKOM MPaBOBOI CeMbe COCTaB npe-
CTYyNAeHuA He 0bpen camocToATEeNIbHOTO 3HAYEHUSA, NPU
3TOM MMeeTCA TEHAEHUNA K PeLMnmMpoBaHMIO NPaBOBbIX
KOHCTPYKLUMI NpaBa 3anaHblX rocyaapcTs.

B a3MaTCKMX CTpaHax NOAy4YnIn CBOE pa3BUTUE KaK
coBeTCKasA Teopus cocTaBa npectynneHuns (Kutavckan
HapogHas Pecnybnuka n MoHronus), Tak U HemMeLKoe
ydeHue o coctaBe npecTtynaeHua (AnoHwua). B HacTos-
Liee BpemMsA, OCHOBbIBaACb Ha cuctemHom metoae, KHP
MCcnonb3yeT COBCTBEHHYO CUCTEMHYIO TEOPUIO COCTaBa
NpecTynieHns, KOTopasa OT/IMYAEeTCA He TOJ/IbKO MOHA-
TUEM, HO U KOZIMYECTBOM 31EMEHTOB, BXOAALNX B €ro
CTPYKTYpY.

OrpomHoe BAUSHME y4YeHMe O COCTaBe MpecTyne-
HMA OKA3ano Ha cTpaHsbl, Bxoamswue B CCCP. HekoTopble
rocyapcTBa 3aKpenuau cocTaB NPecTyrnieHus B yroaos-
HOM 3aKoHe: Pecnybivka Mongosa, KasaxctaH, Y36eku-
ctaH, AsepbarigkaHckaa Pecnybnuka. [pyrue, xota
B YrO/IOBHOM 3aKOHEe TaKyH KaTEropuio M He OTParkaloT,
AKTUBHO €0 MOJIb3YHTCA NPWU NpaBonpumeHeHun: Pec-
nybaunka TagKuKkuctaH, KoiproisctaH, benapyce 1 ap. Oa-
HaKO eCTb W Te, KTO NOJIHOCTbIO OTKA3a/icA OT COBETCKOM
Teopwuu coctasa npectynnexus (MFpysmsa).

EOVMHCTBEHHBIM HOPMATUMBHbBIM aKTOM, 3aKpenuB-
MM MOHATUE CcoCTaBa npecTtynneHuna, octaetca YK Pec-
ny6aMkn Mongosa, rae B ctatbe 52 yKasaHo, 4to co-
CTaB MPEecTyn/JeHUA — KCOBOKYMHOCTb YCTAHOB/EHHbIX
YrO/IOBHbIM 3aKOHOM OOBEKTUBHbLIX U CYOBEKTUBHbIX
NPU3HaKOB, KBAaINOULMPYIOWMX BpeaHoe AeAHMEe KaK
KOHKpeTHoe npecTtynaeHune»3,

1YronosHbIii KogeKkc Mpysum oT 22 uionsa 1999 r. URL: https://matsne.gov.ge/ru/document/view/16426?publication=261; YronosHslii
KoaeKc Mpysuu / nep. c rpys. . MepuakaHawswunu. CN6.: Opuandecknin ueHTp Mpecc, 2002. C. 87.

2 YronoBHbIit Kogekc Pecnybamku Apmenunsa ot 5 maa 2021 r. URL.: https.://www.arlis.am/ru/acts/204754.

3 YronosHbIi KogeKce Pecnybinku Mongosa ot 18 anp. 2002 r. (peg. ot 06.06.2024). URL: https://base.spinform.ru/show_doc.fwx?rgn=3835.

- 642 -

Soloveva E. A.

but the criminal law literature uses the traditional un-
derstanding of the composition of a crime as a set of le-
gally significant objective and subjective fatures charac-
terizing a socially dangerous action as a crime [3, p. 77].

Criminal laws of other states that were part of the
former USSR do not use the term ‘composition of a
crime’. For example, the criminal legislation of G eorgia
does not use this category, which is primarily condi-
tioned by the fact that when adopting the modern crim-
inal code, Georgia borrowed the main ideas from the
German doctrine [26, p. 89], since in the 1990s Russian-
Georgian relations were tense, and Georgia sought to
find points of contact with European countries. As a re-
sult, Article 7 of the Criminal Code of Georgia stipulates
that ‘the basis of criminal liability is a crime, i.e., an un-
lawful and guilty act provided for by this Code’!. The
criminal law theory of Georgia refers not to the compo-
sition of a crime but, like Romano-Germanic countries,
to the composition of an act [26, p. 89].

As Yu. A. Nikiforov and V. L. Shapovalov were right
to note, after the collapse of the USSR, the leading pow-
ers were interested in strengthening their influence on
the territory of the former Soviet Union [19, pp. 65-66].
For this reason, in 2000 some of the former CIS countries
changed their political course from ‘pro-Russian’ to ‘pro-
Western’, and consequently, ther e took place a number
of significant revisions of the fundamental laws of these
countries, which completely changed their attitude to
the theory of the composition of a crime. For example,
in the new Criminal Code of the Armenian Republic
adopted on May 5, 20212, the basis of criminal liability
was revised: Article 3 of the Criminal Code of the Arme-
nian Republic of 2003 viewed the basis for the criminal
liability in an act containing all the features of the com-
position of a crime provided for by the criminal law,
while Article 14 of the current Criminal Code views the
basis for the criminal liability in the commission of a
completed or non-completed crime.

Conclusion

The historical trajectory of the formation and de-
velopment of law development, the belonging of a state
to a certain legal family condition the understanding of
the composition of a crime. For the countries of the con-
tinental legal family, which is characterized by an ab-
stract way of presenting the rules of behavior, the
doctrine of the composition of a crime (literally — of the

composition of a criminal act) is of key importance. Here
the composition of a crime (act) is regarded as an essential
component of the criminal law norm. In the law of most of
these states, the composition of a criminal act structurally
contains the act itself, which is inextricably linked with the
subjective attitude of the person to the action, while the
object and the committer (perpetrator) are outside the
scope of the composition of the criminal act.

In the states belonging to the Anglo-Saxon system
of law, the composition of a crime is used in the proce-
dural sense, as a set of objective facts indicating the
crime committed. In the substantive sense, a crime is
characterized by two elements: actus reus and mens rea,
the features of which can be found both in codified acts
and in common law. While translating, the authors
equate the simplified structure of a crime and the com-
position of a crime understood in the context of Russian
legislation, although in the Anglo-Saxon theory of sub-
stantive criminal law the category of the composition of
a crime is not developed.

In the Muslim legal family, the concept of the com-
position of a crime has not acquired an independent
meaning, although there is a tendency to adopt legal
constructs from the law of Western states

In Asian countries, both the Soviet theory of the
composition of a crime (in the People’s Republic of China
and Mongolia) and the German doctrine (in Japan) were
developed. Relying on the systematic method, the PRC
uses its own systematic theory of the composition of a
crime, which differs not only in the concept but also in
the number of elements included in its structure.

The doctrine of the composition of a crime had a
huge influence on the countries that were part of the
USSR. Some of the states have enshrined the concept
of the composition of a crime in their criminal law: the
Republic of Moldova, Kazakhstan, Uzbekistan, the Re-
public of Azerbaijan. Others, although not reflecting
this category in the criminal law, actively use it in law
enforcement: the Republic of Tajikistan, Kyrgyzstan,
Belarus, etc. There are also those completely abandon-
ing the Soviet theory of the composition of a crime
(Georgia).

The only normative act that has enshrined the con-
cept of the composition of a crime is the Criminal Code
of the Republic of Moldova, where Article 52 states that
the composition of a crime is ‘a set of objective and sub-
jective features established by criminal law that qualify
a harmful act as a specific crime’3.

! Criminal Code of Georgia of July 22, 1999. Available at: https://matsne.gov.ge/ru/document/view/16426?publication=261 ; Crimi-
nal Code of Georgia. Transl. from Georgian by I. Meridzhanashvili. St. Petersburg: Yuridicheskiy Tsentr Press, 2002. P. 87.

2 Criminal Code of the Republic of Armenia of May 5, 2021. Available at: https://www.arlis.am/ru/acts/204754

3 Criminal Code of the Republic of Moldova of April 18, 2002 (as of June 6, 2024). Available at: https://base.spinform.ru/

show_doc.fwx?rgn=3835
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