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BeedeHue: ucmopuyecku 0bycs108neHHAA NOAUMOPGUA NpoyeccyanbHbix yHKYuUl npoKypopa mpe-
byem paspeweHus sornpoca ob onpedesneHuu rnpupoodsl U Habopa noaHomo4uli NPoKypopa, noddepicu-
sarowezo eocydapcmeeHHoe 068uHeHuUe 8 cyde. CucmeMHbIl aHAMU3 HOPM y20/108HO-MPOUECCYanbHO20
30KOHA U UX KOHCMUMYYUOHHO20 UCMOKOBAHUA 0bHaxaem npobaemy cuHKpemuyHocmu Oelicmeyro-
we20 pe2ynupoBaHUsA 8AUAHUA MPOKYpPopa Ha hopmuposaHue npedenos cyoebHozo pazbupamenscmeaa.
C 00Holi cmopoHbl, KoHcmumyyuoHHbIM Cydom PP nocsiedosamenbHO omcmausaemcs He3ae8ucumocmeo
cyoa, camocmoamesnbHOCMb 8 MPUHAMUU peweHull, B03MOXHOCMb UHUYUAMUBHOU nposepKu UM OOKa-
3amesnbcms. Takol nodxo0 3acayxucusaem rnodoepiKu, 0OHAKO MPOYECCYasnbHble 803MOXHOCMU Cyoa
HUBenupyomcsa npuHAadAexauum npoKypopy MoHOMOMbHbIM NPAasoM orpedesneHusa MPUMEHUMBbIX HOPM
y20/108H020 30KOHA 014 Uyesnell Ksanugukayuu obcmoamesnscme KOHKPEmMHO020 Y20/08H020 0end,
a makx¥e omcymcmeuem 8 3aKOHe yca08ull, npu KOMopbsiX 0MKA3 npoKypopa obsszamesneH 014 cyoa.
Ueno: npednorums onmumasnbHoe onpedeseHue npoyeccyansHol hyHKUUU no00epHaHUs npoKypopom
20cyoapcmeeHHo20 068UHEHUs C y4emom CUCMEeMHO20 MO/IKOBAHUSA MPUHYUNG cocmsaA3amenbHocmu 6
dyxe KOHUenuuu cunbHo20 (AKmueHo20 cyda) 8 y2ono08Hom ripoyecce Poccuu. 3adayu: 0603Ha4yums npo-
ueccyasbHyo npupody yHKUuUU obsuHeHuUsA 8 cydebHoM pa3zbupamenscmee; chopmyauposams ycso-
8US, NMPU KOMOPbIX PACMOPAXEHUE MPOKYPOPOM 20Cy0apcmeeHHbIM 068UHeHUEM bydem 00Ho8peMeHHO
yqyumeleame nybauYHebIl U 4acmHelli uHmMepec npu paspeweHuu y20a08H020 Oena Mo cyujecmsy.
Memoobi: 0515 peweHusa nocmaeseHHolU 3a0a4uU UCMOoAb308aUCH MPUEMbl (hopManbHOU U duasekmuye-
cKoli 102uKu, 0bobweHue, cpasHUMENbHO-MPABosol U (opManbHO-opUdUYecKuli memoobl, Memoosi
MO/IKOBAHUA MPABOBbLIX HOPM, U3yYeHue OOKYMEeHMAMbHbIX UCMOYHUKOS, aHAAU3 cy0ebHoU npaKmuku,
npasosoe npozHo3uposaHue U Op. B pesysasmame ucciedosaHus asmop npuxooum K 8bleoody, Ymo npo-
Kypop noddepxusaem eocyoapcmeeHHoe 0b8UHeHUe 8 UHmMepecax obujecmea Ha ocHose rpogeccuo-
HanbHOU npusepieHHocmMu 06bekmueHoUl oyeHKe O0Ka3amenbecma U MpUHAMUI 30KOHHbIX, cripaseo-
AUBLIX U MOMUBUPOBAHHbIX peweHull, C y4emom CKB803H020 BAUAHUA HA MpuHAmMue 106020 peweHus
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Introduction: the historically determined polymorphism of the prosecutor’s procedural functions re-
quires resolving the Issue of the nature and the powers of the prosecutor as the party supporting official
prosecution in court. A systematic analysis of the provisions of the criminal procedure law and of their
constitutional interpretation exposes the problem of syncretism in the current regulation of the prosecu-
tor’s influence on setting the limits of judicial proceedings. On the one hand, the Constitutional Court of
the Russian Federation consistently defends the independence of the court, its autonomy in decision-mak-
ing, the possibility to discretionally verify evidence. This approach deserves to be supported, however, the
procedural capabilities of the court are nulled by the prosecutor’s exclusive right to determine the applica-
ble norms of the criminal law for qualifying the circumstances of a particular criminal case as well as by the
absence of conditions in the law under which the prosecutor’s refusal to charge is mandatory for the court.
Purpose: the study aims to propose an optimal definition of the procedural function of conducting public
prosecution by the prosecutor, while taking into account the systemic interpretation of the adversariality
principle in the spirit of the concept of strong (active) court in the criminal process of Russia. The objectives
of the study are to identify the procedural nature of the prosecution function in court proceedings; to formu-
late the conditions under which the prosecutor’s managing of public prosecution will simultaneously take
into account public and private interests when resolving a criminal case on its merits. Methods: the author
employed the methods of formal and dialectical logic, generalization, comparative legal and formal legal
methods, methods of interpretation of legal norms, study of documentary sources, analysis of judicial prac-
tice, legal forecasting, etc. The author concludes that the prosecutor supports prosecution on behalf of the
public on the basis of professional commitment to an objective assessment of evidence and to making
legitimate, fair, and objective decisions in view of the pervasive influence on any decision of the function
of supervising the legality of the process. The article substantiates the need to introduce into the law the
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PyHKUUU Had30pa 3a 3aKOHHOCMbIO npouecca. ObocHoBbIBAEMC He0bX0OUMOCMb 3aKperaeHuUs 8 3a-
KOHe yca08uli MomueupoBaHHOCMU U C80E8PEeMEeHHOCMU OMKA3d MPOKYpopa om 068UHEHUS, a MaKice
UCK/I04YeHUs onpedensauje2o 3Ha4eHUs MHeHUs MPoKypopa o MpUuMeHUMOM MamepudsabHOM 30KOHe.

conditions of the motivation and timeliness of the prosecutor’s refusal to charge and to exclude the critical
significance of the prosecutor’s opinion on the substantive law to be applied.
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procedural capabilities of the court are nulled by the prosecutor’s exclusive right to determine the applica-
ble norms of the criminal law for qualifying the circumstances of a particular criminal case as well as by the
absence of conditions in the law under which the prosecutor’s refusal to charge is mandatory for the court.
Purpose: the study aims to propose an optimal definition of the procedural function of conducting public
prosecution by the prosecutor, while taking into account the systemic interpretation of the adversariality
principle in the spirit of the concept of strong (active) court in the criminal process of Russia. The objectives
of the study are to identify the procedural nature of the prosecution function in court proceedings; to formu-
late the conditions under which the prosecutor’s managing of public prosecution will simultaneously take
into account public and private interests when resolving a criminal case on its merits. Methods: the author
employed the methods of formal and dialectical logic, generalization, comparative legal and formal legal
methods, methods of interpretation of legal norms, study of documentary sources, analysis of judicial prac-
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BeedeHue: ucmopuyecku 06ycs108/1eHHASA NOAUMOPGUSA NMPOYECCYanbHbIX PyHKYUL NpoKypopa mpe-
byem paspeweHus sonpoca 06 onpedesneHuu npupodsl U HAbopa nosHomo4vulli NPoKypopa, Noddepiu-
sarouje2o 2ocyoapcmeeHHoe obsuHeHuUe 8 cyoe. CucmeMHbIl aHAU3 HOPM Y20/108HO-MPOUECCYATbHO20
30KOHO U UX KOHCMUMYYUOHHO20 UCMO/KO8AHUA 0bHaxaem npobaemy cuHkpemuyHocmu Oelicmsyro-
weao0 pezynuposaHus eaUSHUSA MPOKYpPopa Ha hopmuposaHue rnpedesnos cydebHo20 pa3bupamenscmaa.
C 00Holi cmopoHsI, KoHcmumyyuoHHbiM Cydom P® nocrnedosamesnisHO omcmausaemcsa He3agucumocms
cyda, CamocmosamesnbHOCMb 8 MPUHAMUU peuwieHull, B03MOXHOCMb UHUYUAMUBHOU nposepKu um 0OKa-
3amesnbcms. Takoli MoOxo0d 3acsayxcusaem nod0ep KU, 0OHAKO MPOYEeccyasbHble 803MOXHOCMU cyod
HUBenupyomcs NpuHadAeHawum rnpoKypopy MOHOMO/bHbLIM PABOM orpedesneHus MpuMeHUMbIX HOPM
y20/108H020 30KOHA 04 Uenell KeanuguKkayuu obcmoamenbcms KOHKPemHO20 y20/08H020 Oend,
a makxe omcymcmeuem 8 3aKOHe ycaosul, Mpu Komopbix 0MKa3 rnpoKypopa obszameseH 044 cyda.
Leno: npedaorums onmumasnbHoe onpedesneHuUe NpoyeccyanbHol hyHKUUU No00epHCaHUs MPoKypopom
20cy0apcmeeHHo20 068UHEHUSA C y4emom CUCMeMHO20 MOKOBAHUSA MPUHYUNG cocmasamesnsHocmu 8
dyxe KOHUenuuu cunbHo2o (aKkmueHo2o0 cyda) 8 y2on08HoM npouyecce Poccuu. 3adayu: 0603Ha4yumMes npo-
ueccyasnbHyo npupody yHKUuU obsuHeHuUs 8 cydebHom pazbupamenscmee; cghopmyauposams ycao-
8US, MPU KOMOPbLIX PACNIOPAXEHUE MPOKYPOPOM 20Cy0apcmeeHHbIM 0b8uHeHuem bydem 00Ho8pemMeHHO
y4umeigame nyb6au4HeIl U 4acmHbll UHMepec npu paspeweHuu y20/108Ho20 0esaa Mo cyuwecmsy.
Memoodbi: 015 peweHusa nocmasaeHHoU 3a0a4u UCMoAb308aUCL NPUeMbl popManbHol u duanekmuye-
cKoli n1o2uKku, 060bweHue, cpasHUMesnbHO-MPAasosoli u opmanbHo-ropuduyeckuli memodbl, Memoos!
MOsIKOBAHUA MPABOBbLIX HOPM, U3yYeHUe OOKYMEHMAsAbHbIX UCMOYHUKOS, aHAU3 CyO0ebHOU npakmuku,
Mpasogoe MpozHo3uposaHue u Op. B peayabmame ucciedos8aHUs aemop npuxooum K eeléody, Ymo rpo-
Kypop noddepxusaem 2ocyoapcmeeHHoe 068UHeHUe 8 UHMepecax obujecmea Ha OCHOBE rpogeccuo-
HasbHOU npusepieHHocMU 06beKmueHoOU oueHKe AoKa3amesnbeme U MPUHAMUK 30KOHHbIX, cripaseo-
/1UBbLIX U MOMUBUPOBAHHbIX peweHull, C y4emom CK803HO20 B8/UAHUA HA MPUHAMuUe M1b020 peweHUs
(PyHKUUU Had30pa 3a 3aKOHHOCMbIO npouecca. ObocHosbIBaeMcs He0bxo0OUMOCMb 3aKpersaeHus 8 3a-
KOHe yc08uli MOmMUBUpPOBAHHOCMU U CB0EBPEMEHHOCMU OMKA3a MPOKYpopa om 0b68UHEHUS, d MAKMEe
UCK/I0YeHUs onpedensaou,e2o 3Ha4eHUs MHeHUs MPOoKypopa o MpuMeHUMOM MamepudabHOM 30KOHe.

refusal to charge; change of the charge

BsepgeHue

Bonpoc o npoueccyanbHbix GyHKLMAX TPOKypopa B
YrONOBHOM CYA0MNPOU3BOACTBE A0/MMe rofbl OCTaeTcA
OOHWM U3 KpaliHe ANCKYCCUOHHDIX.

KomburHaTopurKa npoueccyanbHbix GyHKLMIA Npo-
KYpPOpa KaK B POCCUMMCKOM, TaK M B 3apyberKHbIX NpaBo-
nopszKax obycnoBaeHa MHOXecTBOM HaKTOpoB U yco-
BUA. MHoroobpasmMe HanpaBieHU [eATeNbHOCTU

NPOKYPOpPa B OTAE/IbHbIX HALMOHAbHbIX FOPUCANKLMNAX
AeTepMUHUPYeT, B YaCTHOCTM, pasinyHoe onpegene-
HWe MecTa MPOoKypaTypbl B CUCTEME OPraHOB rocyaap-
CTBEHHOW BnacTU. OAHWM rocyaapcTBa CTPYKTYPHO
BKJ/IIOYAIOT NPOKYPaTypy B CUCTEMY OPraHOB MCMOHU-
TeNbHOMN BNACTW, APYrMe — OpPraHM3auMoOHHO OTHOCAT
ee K cyaebHoM BNaCTU; MHble NPaBONOPSAAKM OTBOAAT
NPOKypaType YHUKaNbHOE CaMOCTOATEIbHOE MECTO, He
OTHOCA €e HW K OAHOWN M3 BETBEW rocyAapCTBEHHOM
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Introduction

The problem of the prosecutor’s procedural func-
tions in criminal proceedings has been one of the most
controversial for many years.

The combinatorics of the prosecutor’s procedural
functions in both Russian and foreign legal systems is de-
termined by a variety of factors and conditions. The di-
versity of the prosecutor’s activities in individual

national jurisdiction determines the different views on
the place of the public prosecution service in the sys-
tem of public authorities. In some states, the prosecu-
tion service is structurally included in the system of ex-
ecutive authorities; in others, it is regarded as part
of the judiciary; there are also legal systems where
the prosecution service has a unique independent
status and does not belong to any of the branches of
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Mpokypop 8 cocmAazamessbHOM y20/108HOM Mpoyecce...

B/J1ACTU, UTO CNYKUT TEOPETUYECKOM OCHOBOM ANA Haje-
NIeHUA NPOKypopa MOAHOMOYMAMM NO MOALEPHKAHUIO
peXuma 3aKOHHOCTM B Lenom?,

MpoKypaTypa Kak opraH MOXEeT MMEeTb WU He
MMETb 3aKPEMEHHbIN KOHCTUTYLMOHHbIN CTaTyC, bbiTb
ANoOJIMTUYHOM WU BCTPOEHHOM B MONUTUYECKYH MNO-
BecTKy [20, c. 719-768], uMeTb LeHTPaIN30BaHHYIO UK
AeLeHTpasIn30BaHHy0 opraHusaumio. Mo MeTKomy Bbl-
paxeHuto AnaHa CKAaHCKK, «NPOKYPOPbI HaxoaATcA Ha
CTbIKE K/0YEBbIX KOHLENTYasIbHbIX M OPraHM3aLMOHHbIX
pasnnymnii B YTONOBHOM MPaBOCYAMU: MeXAay COCTA3a-
TE€IbHOM U MHKBU3ULMOHHOW popmamMu npaBocyaums,
MEXKAY CYAaMM U NOSNLMEN, MEX LY BO3ME3LNEM U MU-
nocepamem, Mexay 3aKOHOM U ANCKPELMOHHbIMM NO-
HOMOUMAMM K, ocobeHHo B CoeauHEHHbIX LUTaTax,
Mexay NoAUTUKOM U npasom» [23, c. 455].

Cnepcremem nepeyncneHHbIX 0bCTOATeNbCTB Bbl-
CTYnaeT OTCYTCTBME LUMPOKO pa3zensaemblx B3r1A408 Ha
npuUpPoAy MPOKYpaTypbl, XOTA MOMbITKM BblAEeNEeHUA ee
mopenen u tTeopuii npeanpuHnmatotca [17]. CospganHue
NPOKYpPaTypbl Kak opraHa, obecneymBatoLLero rocyaap-
CTBEHHYIO 3334y NO OCYLLECTBNEHMIO YTO/IOBHOTO CYA0-
NPOW3BOACTBA, XapaKTEPHO AN KOHTUHEHTANbHOW Npa-
BOBOM Tpagauumn. KoHuenTyasbHas 0cobeHHOCTb Mo-
cnegHel, Kak otmedaet J1. B. lonoBKo, 3aKatovyaeTcs B
TOM, YTO «MpK BCeM Pa3HOObBPa3nM HaLMOHa/IbHbIX Ba-
PUaHTOB KOHTMHEHTa/IbHaA NPOKypaTypa npeacTaBafet
cob0li MepapxMyYeckn opraHM3oBaHHbIN npodeccro-
Ha/IbHbIM KOPNYC MarncTpaTtos, 06/1a4atoLWwmx 40CTaTou-
HOM CTEMEeHb MHCTUTYLMOHANbHOW HEe3aBUCMMOCTU U
NPUHUMMIMANBHO YYXKAbIX KAKOM-AMBO MNoAnTM3aLmu,
NapTUIMHOM NPUHAANEXKHOCTU U T. A4.» [2, c. 56].

MpoKypaTypa 34ecb 06LLEeNpUHATO BbICTyNaeT op-
raHOM, y4acTBYHOLLMM B peLleHUn rocyaapCcTBEHHOM 3a-
[3a4M No OpraHmnsaLmm yronosHoM octuumn. OaHaKko u
NPUMEHUTENBHO K BblAE/IEHWNIO HANPaBAEHUN aeaTesb-
HOCTW NPOKYpPOPa UCKAOUUTENBHO B Chepe YrooBHOMO
CyA0Npon3BOACTBA eANHO0bpasne He OCTUTHYTO.

KaK pes3toMupyloT aBTOpPbl CPaBHUTENbHO-MPABO-
BOrO MCC/Ie0BaHUA CTaTyca NPOKYpaTyp, KEBPOMENCKUi
NPOKYypOp BCErga PaccMaTpMBasICs He KaK IpUaNYeCcKuii
areHT NPaBUTENIbCTBA, A KaK C/IYXKUTE/Ib 3aKOHA, BbICTYNa-
IOLWMIA OT MMeHM Bcero obuiecta. Ecan M3HavanbHO ero
OCHOBHOM MMCcHel Bblo OCyLLEeCTBNIEHWE YroNIOBHOMO
npecnefoBaHnA, TO B AasbHENLWEM ero posb Pacnpu-
/lacb A0 3alMTHUKA 3aKOHHOCTM B Uenom» [14, c. 137].

Bonpoc 0 MHOXeCTBEHHOCTM MNPOLLEeCCYanbHbIX
dOYHKUMI NPOKypopa B POCCUIMCKOM YroJIOBHOM MpoO-
Lecce, UX cMCTEME U Hanbonee pasymHOM onpesene-
HMM Ha Pa3IMYHbIX 3Tanax NPOW3BOACTBA MO YrosoB-
HOMY Zle/ly MMeeT peluatoliee 3HaYeHme ANA opraHusa-
unn 3dEKTUBHOrO YroNOBHOTO CyA0MNPOM3BOACTBA C

AONKHBIM YPOBHEM MPABOBbLIX FAPAHTUI U HEM3MEHHO
TpebyeT NPUCTAaNbHOTO BHUMAHMUA.

B oTeuecTBEHHOM YroNIOBHOM CyAOMpPOU3BOACTBE
HW O4HOMY APYrOMY YHaCTHUKY MpoLLecca He NpuHaaie-
YKUT TaKoe KOJIMYEeCTBO Pas3/IMYHbIX NO NPUPOAE MOJHO-
MOYMI: HaZ30p 33 3aKOHHOCTbLIO, MpoLeccyasnbHoe py-
KOBOACTBO [O3HaHMEM, YronoBHOe Mpec/iefoBaHue,
noAAepKaHue rocyapcTBEHHOro Ob6BMHEHUS B cyae.
Bonpoc 06 ux npupoae WU ONTMMANbHOM COYETAHUMU
OCTAeTCs OAHMM M3 CaMbIX HEMPOCTbIX.

OTHOCKTeNbHO Habopa NOIHOMOUMIA NPOKYpPOpa B
aocynebHoM Mpou3BOACTBE BbICKA3blBAaETCA CrpaBea-
NmBasa KpUTMKa. O60CHOBaHHbIE YNPEeKM BbI3BaHbI Orpa-
HUYEHMEM BNIACTHbIX NOJIHOMOYUI MPOKypopa No npu-
HATUIO pelleHnit, obecneymBatoWwmx ABUKEHME YrONOB-
Horo gena (Bo3by»KAeHue yronoBHoro gena (npecnepo-
BaHMA) U onpeaeneHune cyabbbl 06BUHEHUA B UTOTOBbIX
npoLeccyanbHbIX AOKYMEHTax CTaguu npensaputesib-
HOro paccnefoBaHus). MpMmeyaTeNnbHO, YTO MPU BCEM
MHOroobpasunm 3apybeXkHbIX NOAXOA0B K OpraHM3aLLmm
HanpasieHUNn [OeATeNbHOCTU MNPOKypopoB Poccus —
NPaKTUYECKN eAMHCTBEHHAsA CTPaHa, B KOTOPOWM MPOKY-
pop He HageneH NoAHOMOYMEM MO BO3OYKAEHWUIO yro-
NIOBHOrO npecnefosaHuA. Kak cneactene, poccuMiickui
NPOKypop, B OT/IM4YMe OT 3apybexkHbix Konner [18; 23;
24], octancs v 3a 60PTOM NPUHATUS pPeLLEHUI O NpUMe-
HEeHUM anbTepHaTUB Yro/JIOBHOMY MpeciaefoBaHUI0
(06 0cBOBOXKAEHWNN OT YrONOBHOM OTBETCTBEHHOCTH).

Mpo6nema popmuposaHnsa o6sMHeHUA
B Aocyae6HOM npousBoacTBe

Mpexae yem 0BOCHOBAHHO PacCCyAaTb Ha Temy
noAdepKaHua obBMHEHMA B cyde, cnefyeT onpege-
JIUTbCA C TEM, YTO eCTb 06BMHEHME, KaKoW NyTb GopmMu-
pOBaHMA OHO MPOXOAMUT K MOMEHTY HanpaBAeHUA yro-
JIOBHOTO Zlena B Cy/, M KAaKOBO ero npaBoBOE 3HAYeHMe.

JleranbHoe onpeaeneHne ob6BUHEHMUA, chopmynn-
pOBaHHOEe B MyHKTe 22 cTaTbh 5 YronosHo-npoueccy-
anbHoOro Kogekca Poccuiickoit Peaepaummn (ganee — YMNK
P®), aBunocb oTpaxkeHMem LOKTPUHANbHbIX pa3pabo-
TOK COBETCKUX yYeHbIX-npoueccyanncros. Tak, H. H. Mo-
nAHckuii, M. C. Ctporosuy, M. C. dnbkuHA, A. J1. PuBnuH
onpegenanvu obBUHEHME KaK yTBEpPAMUTENbHOE CyXae-
HWe O coBepLUEeHUN NMLIOM NpecTynieHus [1, c. 22-23].

OCHOBaHHOE Ha JOCTAaTOYHOM COBOKYMHOCTU AOKa-
3aTenbcT8 o6BUHEHME GOpPMYyAMpPyeTCA B MOCTaHOB/e-
HUW O MPUBNEYEHUM UL B KayecTBe 06BUHAEMOTO, B
06BUHUTE/IBHOM aKTe, 06BMHUTENBHOM NMOCTAHOB/IEHUM
N NpeabaABAAeTcA nocnegHemy B Liensx obecrnevyeHus
npaBa 3HaTb 06 OBBMHEHMM WM 3aWMLLATLCA OT HEro
BCEMMW He 3anpeLLeHHbIMW 3aKoHOM cnocobamu. Cylue-

1 Poccus B pasnnuHble MCTOPUYECKME NePUObI NPUAEPMHMBANACH KaXKA0r0 M3 NepeuncneHHbIX NoaxXoA0B. B umnepaTopckoii Poccum
nocne 1864 roga MUHUCTP HOCTULMM OAHOBPEMEHHO MO AO/IKHOCTU ABAANCA [eHepan -NPOKYPOpPOM, a MPOKYPOpPbl U UX TOBAPULLM
COCTOANMN NPU cyAax (MMeHHO B TOT nepuog, bbina peannsosBaHa KoHLeNUMa NoaHoTbl cyaebHol Bnactu). C 1923 ropa yyupeskaanach
MpokypaTypa BepxosHoro cyga CCCP. C 1933 roga npoKypaTypa npuobpeTaeT cTaTyc CaMOCTOATENIbHOIO roCy1apCTBEHHOMO OpraHa
M OCTaeTcsA B 3TOM Napaurme Nno CerofHALWHNM AeHb C 0 KOHYATENbHbIM KOHCTUTYLIMOHHbBIM YTBEPXKAEHMEM HE33aBUCMMOTO OT UHbIX
BETBEM B/IACTW NMONOXKEHUA B XO4E KOHCTUTYLMOHHOM pedopmbl 2020 roaa.
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government, this serving as a theoretical basis for em-
powering the prosecutor to maintain the rule of law in
generall.

The prosecution service as a body may or may not
have a fixed constitutional status, be apolitical or inte-
grated into the political agenda [20, pp. 719-768], have
a centralized or decentralized arrangement. According
to the smart remark made by Alan Sklansky, prosecutors
are at the junction of key conceptual and organizational
differences in criminal justice: between adversarial and
inquisitorial forms of justice, between the courts and po-
lice, between retribution and mercy, between law and
discretionary powers, and, especially in the United
States, between politics and law [23, p. 455].

The above circumstances result in the lack of
widely shared views on the nature of prosecution, alt-
hough attempts are being made to identify its models
and theories [17]. The establishment of the prosecution
service as a body responsible for the state task of con-
ducting criminal proceedings is typical for the continen-
tal legal tradition. The conceptual feature of this tradi-
tion, as noted by L. V. Golovko, is that ‘with all the vari-
ety of national options, the continental prosecution ser-
vice is a hierarchically organized professional corps of
magistrates possessing a sufficient degree of institu-
tional independence and fundamentally alien to any po-
liticization or party affiliation, etc.’ [2, p. 56].

The prosecution service traditionally acts here as a
body involved in solving the state task of organizing
criminal justice. However, there has not been achieved
uniformity even with regard to defining the prosecutor’s
activities exclusively in the field of criminal proceedings.

According to the conclusion of the authors of a
comparative legal study of the status of prosecution ser-
vices, ‘the European prosecutor has always been viewed
not as a legal agent of the government, but as a servant
of the law acting on behalf of the whole society. While
initially his main mission was to carry out criminal pros-
ecution, later his role expanded to advocating the rule
of law in general’ [14, p. 137]

The questions of the multiplicity of the prosecu-
tor’s procedural functions in the Russian criminal pro-
cess, their system, and the most reasonable scope at
various stages of criminal proceedings are crucial for
the organization of effective criminal proceedings
with an appropriate level of legal guarantees, and

therefore these questions certainly require close
attention.

In Russian criminal proceedings, no other participant
in the process has such a wide range of different powers:
supervision of legality, procedural guidance of the inquiry,
criminal prosecution, and support of the public prosecu-
tion in court. The question of the nature and optimal
combination thereof remains one of the most difficult.

There is fair criticism regarding the set of the
prosecutor’s powers in pre-trial proceedings. The justi-
fied reproaches are caused by the limitation of the
prosecutor’s authority to make decisions that ensure
the progress of the criminal case (initiation of criminal
proceedings (of criminal prosecution) and determine
the fate of the charge in the final procedural docu-
ments of the preliminary investigation stage). It is note-
worthy that, with all the variety of foreign approaches
to the organization of prosecutors’ activities, Russia is
practically the only country in which the prosecutor is
not authorized to initiate criminal prosecution. As a re-
sult, the Russian prosecutor, unlike his foreign col-
leagues [18; 23; 24], was left out of making decisions
on the use of alternatives to criminal prosecution (on
exemption from criminal liability).

The Problem of the Formation of Charges in Pre-Trial
Proceedings

Before discussing the topic of supporting the
charge in court, it is necessary to define what a charge
is, how it is formed before the criminal case is forwarded
to the court, and what its legal significance is.

The legal definition of charge formulated in Item 22
of Article 5 of the Criminal Procedure Code of the Rus-
sian Federation (hereinafter also referred to as the RF
Criminal Procedure Code) is a reflection of the doctrinal
developments of Soviet specialists in procedural law.
N. N. Polyansky, M. S. Strogovich, P. S. Elkind, A. L. Rivlin
defined a charge as an affirmative judgement about the
commission of a crime by a person [1, pp. 22-23].

A charge based on a sufficient body of evidence is
formulated in a formal notice of the charges against a
person, in a bill of indictment, in an indictment order,
and is presented to the person in order to implement
the right to know about the charge and to defend
against it in all ways not prohibited by law. The existence

! Russia has followed each of these approaches in various historical periods. In Imperial Russia, after 1864, the Minister of J ustice
was simultaneously the Prosecutor General, and the prosecutors and their comrades were assigned to the courts (it was during that
period that the concept of judicial completeness was implemented). In 1923, the Prosecutor’s Service of the Supreme Court of the
USSR was established. In 1933, the Prosecutor’s Service acquired the status of an independent state body and it remains in this
paradigm to this day, with the final constitutional approval of its position as independent of other branches of government in the

constitutional reform of 2020.
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KunuHa U. B.

Kilina I. V.

CTBOBaHME aBTOHOMHOIO MHCTUTYTa NpeabAsaeHns ob-
BMHEHWA NP NPOU3BOACTBE paccinefoBaHna B ¢dopme
npeaBapuTeNbHOIO CAeACTBMA HAMpasB/AeHO Ha pelue-
HWE BaXKHbIX 3afay: WUCKAYeHMe HeobOCHOBAHHOrO
npumeHeHMs Haubonee CTPOrMx Mep npeceyeHUs Wu
npeaocTaB/ieHne BO3MOMXKHOCTU A1A CTOPOHbI 3aLLUTbI
y)Ke B npoLlecce paccnefoBaHUA aKTUBHO peasin3oBbl-
BaTb NPABO Ha 3aLLMTY.

K MOMeHTy HanpaBneHusa yronoBHOro Aena B Cyn,
06BMHEHNe dopMyanpyeTca ANLOM, BeAyLLMM paccre-
[OBaHWe, A0BOAUTCA A0 CBefeHUs 06BMHAEMOro U ero
3aWMTHUKA, 3aKOHHOTO NpeACTaBUTeNA U YTBEPKAAETCA
NPOKYPOPOM, OLLEHMBAKOWUM CyaebHy0 nepcrnekTuBy
aena. YteepxaeHue 06BMHEHWA MNPOKYpPOPOM, Mpwu-
3BaHHOe obecneynTb 3aKOHHOCTb M OBOCHOBAHHOCTb
06BMHEHUA, ABNSETCA BTOPOI (nocne oTcyTcTBUA Npasa
BO3DOY)KAEHMA YrON0BHOMO NpecnefoBaHuUsa) penepHom
TOYKOM ANA HeonpeAeseHHOCTU CTaTyca NPOKypopa B
POCCUIACKOM YroIoBHOM npouecce. Tak, HOPMbl 33 KOHa
He obecneynBaloT BO3MOMKHOCTb B/IACTHOrO BAWAHMUA
NpoKkypopa Ha ¢GOpMyAnpOBaHME OKOHYaATEe/NIbHOro
06BMHEHUA B YroNOBHbIX [eNax, paccnefoBaHHbIX B
dopme npenBapuTenbHOro cneacTsua. B cnyvae Heco-
rNacusa ¢ cylectTsom unmn ¢opmynolt o6BUHEHMA NPOKY-
pop HaZeneH NnLlb BO3MOXHOCTbIO BO3BPALLEHMWA Yyro-
JIOBHOTO Aena cnefosaTento ANA Npov3BOACTBA AOMNON-
HUTENbHOrO CNeAcTBUA, U3MeHeHUA obbema 0b6BUHe-
HMA Mbo KBanmduKaLumm 0eNCTBUIN 0BBUHAEMBIX UK
nepecocTaBieHnA O06BUMHUTENIBHOTO 3aK/OYEeHUA U
YCTPaHEHUSA BbIABAEHHbIX HE40CTAaTKOB CO CBOMMMW NUChH-
MEHHbIMM YKasaHuamu (n. 2 4. 1 c1. 221 YK P®). bonee
TOro, B CW/IY MPUHLLMNA NPOLLECCYanbHOM CaMOCTOATE Tb-
HOCTU cnefoBaTensa NocaeHUM BNpaBe He COrNacuTbeA C
TaKMM pelleHrem npoKkypopa (4. 4 ct. 221 YNK PO). Ta-
KMM 06pa3om, B Cyyae HeCOBMAZEHWA B3rNALOB Ceso-
BaTesNA U NPOKypopa Ha 06BUHEHWE MOTYT BOSHUKHYTb He
paspeLunmble BNACTbIO MPOKYpopa TYNUKOBbIE CUTyaLmm
Ha NyTW HanpaB/ieHUA Aena B CyA, B KOTOPOM MMEHHO
Ha NPOKYpPOPa NTOKMUTCA 0683aHHOCTb MO MNOAAEPHKAHUIO
06BMHeHNA. CoBpemMeHHOe perynMpoBaHMe 3TOro BO-
npoca C/I0XKHO NPU3HaTb YA0BAETBOPUTENbHBIM.

B coBeTckom BapuaHTe W BMAOTb 40 pedopmbl
2007 roga’ y npoKkypopa Mmenach BO3MOMHOCTb NpoBe-
CTW B KWM3Hb peLleHne OTHOCUTENIbHO OKOHYaTesIbHOro
BapuaHTa O0OBMHEHWA, He HaBA3blBas ClefoBaTesNto
CBOEWN TOYKM 3peHus. lpokypop 06s3agan noaHomo-
YnMem OTMEHUTb NOCTAHOBNEHWE C/nefoBaTena o npe-
KpaLleHMKM aena u coctaBuTb 06BUHUTENBHOE 3aKtoYe-
Hue [11, c. 121]. B pamKax e AeNCTBYIOLLEro peryimpo-
BaHMSA, KaK OblI0 OTMEYEHO Bblille, B HEMPOCTbIX (B Cy-
Yyae pacxoXAeHWsA No3NLMIN CnepoBaTensa U NPoKypopa)
obcTosATenbCcTBax 06BUHEHME NPOXOANT cBoe GOPMUPO-
BaHWe B AocyaebHOM Npon3BoaCTBe.

OuyeBMAHO, YTO ONTUMa/IbHOE pacnpeaeseHne rocy-
[ApCTBEHHbIX aKTopoB JocyaebHoro npou3BOACTBA

TpebyeT 0OCO3HAHHOMO NOAX0AA 3aKOHOAATENA K COOTHO-
WeHMIO npoueccyanbHbiXx QYHKUMA paccnefoBaHus,
YrONOBHOMO MpecnefoBaHUsa U HaA30pa, NPU KOTOPOM
NPOKYpop fAaeT Hayano oduLManbHOMY YronoBHOMY
npecnenoBaHuIo, 3aTeM B NpoLecce paccnefoBaHua 06-
CTOATENbCTB YrONIOBHOTO Ae/1a OCYLEecTBAAET HAaA30p 33
3aKOHHOCTbIO MPOM3BOACTBA NO YrO/I0BHOMY Aeny, a no
3aBepLUEHNN TAKOTO pacc/ief0BaHMsA, OLLEHWUB ro UTOrHK,
NPUHMMAET UAN He MPUHUMMAET peLleHne o nepegaye
YrON0BHOIO Aena B cocTA3aTeNnbHoe cyaebHoe pasbupa-
TeNbCTBO. MHbIMW CNOBaMW, ONTUMANbHOM ANA AOCY-
AebHoro npom3BoACTBa BUAUTCA KOMBUHaUMA npouec-
CyanbHbIX MOMHOMOYMI NPOKYpOpa, MpPU KOTOPOA
MMEHHO OH MPUHWUMAET peLUeHUs, CBA3aHHble C Haya-
niom (BO3bYy:KAEHWE YroNOBHOMO Aena) U MpPoAoKe-
HMEM YrosI0BHOrO npeciefoBaHusa (yTBep:KaeHUe UTo-
roB paccnefioBaHWA W HanpaBneHue gena B cyfd), ocy-
LWECTBAAA B NMPOMENKYTKE MEXAY HUMM HaA30p 3a 3a-
KOHHOCTbIO AeATe/IbHOCTU A03HaBaTens, caefoBaTtens,
Ha KOTOPbIX BO3/10XeHa 06A3aHHOCTb MNOMHOrO, BCECTO-
POHHEr0 U 06 BEKTUBHOTO YCTAHOB/IEHWNA 0BCTOATENbCTB
npousoLleauero.

Takoi noaxof B 6onbluel cteneHn cnocobcTeosan
6bl 06BEKTUBHOCTM paccnefoBaHus (4o3HaBaTeNb, cie-
[0BaTeNlb He HecyT OTBETCTBEHHOCTU 3a pe3ynbTaT yro-
JIOBHOTO Mpec/ie0BaHuUs), ero 3aKoHHOCTM (Npoueaypa
paccnefoBaHUA OCYLLECTBAAETCA NOA HAA30POM MPOKY-
popa) n abdeKTUBHOCTU (32 PopMMpPOBaHME OOBUHEHUA
OTBEYAET MPOKYPOpP, KOTOPbI MU ByaeT B AasibHeNWwem
NoAAepK1BaTL ero B cyae).

Ponb npokypopa
B cocTA3aTe/IbHOM cyaebHOM npouecce

OAHOBPEMEHHO C 3TUM He/b3s1 Ha3BaTb Pa3peLleH-
HbIMW UM NPo6emMbl, BO3HMKaOWME NPU onpeaeneHum
NPOLLEeCcCya/ibHOro MOJOXKEHUA NPOKypopa B cyaebHbIx
cTagunx.

B cyaebHom pa3bupaTtenbcTBe Ha MPOKYypopa BO3-
JIOXKEHO MNOIHOMOYME MO NOAAEPK aHUIO rOCYAAPCTBEH-
HOro 06BUHEeHUsA. YKa3aHHas npoueccyasbHaa GpyHKUMA
He C/y4aliHO CaMOCTOATE/IbHO NMOMMEHOBaHa B 3aKOHe.
MpuynHa TOMy — COCTA3ATE/IbHOCTb, BCTyNawoLWas B
npasa B cyaebHOM pacCMOTPEHMM YrONIOBHOTO Aena no
cyuwecTsy. NoaaepxaHne 06BUHEHUS U eCTb COCTaBA A-
olwas GyHKUMM 0BBUMHEHUA B COCTA3ATE/IbHON CBA3Ke
«0bBUMHEHME — 3aWMTa — pa3pelueHune genax. M. C. Inb-
KWHA, CNpaBeA/IMBO OTMeYana, 4to «dyHKLuMA ob6BUHe-
HUA CBf3aHa TO/IbKO CO cTaauen cyaebHoro pasbupa-
TeNbCTBA U TONIbKO C AEATENbHOCTbIO OBBUHUTENS KaK
npoueccyasibHO PaBHOMNPABHOW CTOPOHbI B cygebHOM
3acegaHuun. 0bocobneHne 0b6BMHEHMA B CAaMOCTOATE b-
HYH0 QYHKLMIO MpoLLecca XapaKTepmusyeTca NosiBNEHUEM
0coboro y4acTHMKa npouecca — 06BUHUTENS, Ha3Haye-
HME KOTOPOro COCTOWUT B MOAAEP!KaHMM Mnepes, CyAom

1 O BHeceHWM M3MeHeHMit B YroNoBHO-NPOLIECCYanbHbIit KogeKe Poccuiickoin depepaumn n denepanbHbiit 3akoH «O npoKypaType
Poccuiickoit Pepepaumnm» [InekTpoHHbIN pecypc]: Penep. 3akoH oT 5 utoHa 2007 . Ne 87-d3. locTyn 13 cnpaBs.-NpaBOBOMN CUCTEMbI

«KoHcynbTaHTIAOCY.
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of an autonomous institution of laying a charge during
an investigation carried out as a preliminary inquiry is
aimed at solving important tasks: eliminating an unjusti-
fied use of the most stringent restrictive measures and
providing an opportunity for the defense to actively ex-
ercise the right to defense as early as during the investi-
gation process.

By the time the criminal case is sent to court, the
charge is formulated by the person conducting the in-
vestigation, is brought to the attention of the accused
and his lawyer or legal representative, and is approved
by the prosecutor who assesses the judicial prospects of
the case. The prosecutor’s approval of the charges,
aimed at ensuring their legality and validity, is the sec-
ond (after the absence of the right to initiate criminal
prosecution) reference point demonstrating the uncer-
tainty of the prosecutor’s status in the Russian criminal
process. The norms of the law do not provide for the
possibility of the prosecutor’s authoritative influence on
the formulation of final charges in criminal cases inves-
tigated in the form of a preliminary inquiry. In the case
of disagreement with the substance or wording of the
charge, the prosecutor is only given the possibility to re-
turn the criminal case to the investigator for the latter
to conduct an additional investigation, to change the ex-
tent of the charge or the qualification of the actions of
the accused, or to redraft the indictment and eliminate
the identified deficiencies, with the prosecutor’s written
instructions provided (ltem 2 of Part 1 of Article 221 of
the RF Criminal Procedure Code). Moreover, the investi-
gator, by virtue of the principle of his procedural inde-
pendence, has the right to disagree with such a decision
of the prosecutor (Part 4 of Article 221 of the RF Criminal
Procedure Code). Thus, in the event of a discrepancy be-
tween the views of the investigator and the prosecutor
on the charge, deadlocks may arise, these being impos-
sible to resolve by the prosecutor’s authority, on the
way to sending the case to court, where it is the prose-
cutor who supports the prosecution. Current regulation
of this issue can hardly be recognized as satisfactory.

In the Soviet version and up to the reform imple-
mented in 20072, the prosecutor had the opportunity to
enforce the decision on the final version of the charge
without imposing his point of view on the investigator.
The prosecutor had the authority to overturn the inves-
tigator’s decision on termination of the case and to draw
up an indictment [11, p. 121]. As to today’s regulation,
as noted above, in tough circumstances (where there
are discrepancies between the positions of the investi-
gator and the prosecutor), the indictment is formed in
pre-trial proceedings.

Obviously, the optimal distribution of the state ac-
tors in pre-trial proceedings requires a conscious

approach of the legislator to ensuring the balance of the
procedural functions of investigation, prosecution, and
supervision, in which case the prosecutor initiates offi-
cial criminal prosecution, then oversees the legality of
criminal proceedings during the investigation of the cir-
cumstances of the criminal case, and finally, upon com-
pletion of the investigation, having assessed its results,
the prosecutor makes a decision or does not make a
decision on the transfer of the criminal case to an ad-
versarial trial. In other words, what seems most opti-
mal for pre-trial proceedings is such a combination of
the prosecutor’s procedural powers that he is the one
who makes decisions related to the start (initiation of
criminal proceedings) and the continuation of criminal
prosecution (approval of the investigation results and
forwarding of the case to the court), while in between
controlling the legality of the activities of the inquiry
officer, investigator, who are to establish the circum-
stances of the incident fully, comprehensively, and ob-
jectively.

Such an approach would contribute to the objec-
tivity of the investigation (the inquiry officer, inv estiga-
tor would not be responsible for the outcome of the
criminal prosecution), its legality (the investigation pro-
cedure would be carried out under the control of the
prosecutor), and effectiveness (the one responsible for
the formation of charges would be the prosecutor, who
further supports the charges in court).

The Role of the Prosecutor
in an Adversarial Trial

The problems associated with defining the proce-
dural status of the prosecutor in the judicial stages can-
not be viewed as resolved either.

In court proceedings, the prosecutor has the au-
thority to support the public prosecution. There is a
good reason why this procedural function is individu-
ally named in the law — it is the adversarial nature of
the process, as adversariality takes the scene in the ju-
dicial review of a criminal case on its merits. Supporting
the prosecution is the essence of the prosecution func-
tion in the adversarial combination ‘prosecution — de-
fense —resolution of the case’. P. S. Elkind was right to
note that ‘the function of prosecution is related only to
the stage of the trial and only to the activity of the pros-
ecutor as a procedurally equal party in the court ses-
sion. Presenting the prosecution as an independent
function of the process is characterized by bringing into
the process a special participant — the prosecutor,
whose purpose is to support the prosecution before

1 0On the Introduction of Amendments to the Criminal Procedure Code of the Russian Federation and Federal Law ‘On the Prose-
cution Service in the Russian Federation’: Federal Law No. 87-FZ of June 5, 2007. Accessed from the legal reference system

‘ConsultantPlus’.
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06BUHEHUAY» [16, c. 61]. CxOXKel No3nUMM cerogHaA npu-
aepxusaetca M. M. boHzapb: «Cdepa npuMeHeHMUs Ka-
Teropun “ob6BMHEHME” B CMbIC/I€ OCHOBHOM Yro/IOBHO-
npotieccyanbHol GyHKUMM OrpaHMYeHa MMEHHO npesae-
NaMW peanusaumMy NpuHLMNA COCTA3aTENbHOCTU CTO-
POH, U TONBbKO B 3TOM chepe NpUMEHEHUA AAHHbIN Tep-
MWH O3Ha4YaeT OCHOBHYK Yro/I0BHO-MPOLECCYabHYIO
dyHKumto» [1, c. 33]. Takoi noaxon abcontoTHO 060CHO-
BaH, NOCKO/bKY, B OT/IMYME OT AocyaebHOro nponssos-
CTBa, B cyaebHOM pa3bupaTtenbCTBe NOABAAOTCA PaBHO-
npaBHble CTOPOHbI, COCTA3AOWMECH nepes Cyg0M.

MpeabABaeHHOe MLy 0BBUHEHME MMeEeT BaXKHOe
npaBoBOe 3HAa4YeHWe, MOCKOIbKY MUMEHHO ero coaep:a-
HMEeM OrpaHMYMBalOTCA Npeaensl cyaebHoro pasbupa-
Tenbcrea. O4HAKo 04eBMAHO, YTO CHOPMYIMPOBAHHOE B
AocynebHOM NPOM3BOACTBE YTBEPKAEHME O COBepLUe-
HUW INLOM NPECTYNAEHUA MOXKET U3MEHUTLCA NOJ, BO3-
OeNCTBMEM UCCNEef0BaHHbIX HEMOCPEACTBEHHO CYLOM
[OKasaTenbcTB. K Tomy »Ke B yrofIOBHOM CyL0NpPOn3BoA-
CTBE He TONIbKO CTOPOHbI, HO W Cy[, HageneHbl Wupo-
KMMU NPOLECcCyaNbHbIMU BO3MOXKHOCTAMM MO BblsICHE-
HUIO BCEX (GAKTUYECKUX OOCTOATENbCTB COLEAHHOrO.
70T Te3nc TpebyeT NoAPOOHOro NOACHEHMs.

KoHuenuusa «CMAbHOro» cyaa B COCTA3aTE/IbHOM
YronoBHOM fpouecce Kak 0CHOBa ANA peLueHus
BOMPOCa O BAMAHWUM MO3MLUU NPOKYpopa
Ha npegenbl cyaebHoro pasbupatenbcrea

CneuunduKy cocTa3aTesIbHOCTU B YrONOBHOM MPO-
uecce HeusbexKHoO npegonpeaenser ero ny6ANYHOCTb.
HageneHHble BAACTHbIMM MOSIHOMOYMAMMU [ONKHOCT-
Hble /IMLa B YrolloOBHOM NpoLuecce npusBaHbl obecne-
YMUTb MCNONHEHWe B3ATOM Ha cebs rocygapcTBom obs-
3aHHOCTM no obecneyeHuto b6esonacHocTM obuiecTsa:
BOCCTQHaB/IMBATb NpaBa MOTEPNEBLIMX U NPUB/EKATb B
pamMKax HagJjexaliein npoueaypbl K YyrosoBHOW OTBeT-
CTBEHHOCTU /ML, COBepLlmMBWMX npecTynaeHune. Cyue-
CTBO 3TOI 06A3aHHOCTU UCK/OYAET BO3MOMKHOCTb Npo-
M3BOJIbHOTO (MO JIMYHOMY YCMOTPEHUIO) NMPUHATUA Tex

WY MHBIX PELLEHWNI U OCYLLLEeCTBAEHUA NPOL,EeCcCYabHbIX
aenctenii. OA4HOBPEMEHHO C 3TMM COCTA3aTe/IbHOCTb
HEeCOBMECTMMA C COCPeaoTOYEHMEM B PYKaX CyAa KaKnx-
NMBO MHbIX npoueccyanbHbix GYHKUUI, KpoMe paspe-
LUEeHWA YTONOBHOIO AeNa, a 3HAYUT, aKTMBHOCTb CyAa A0-
nycTnma (M HeobxoAMma), Ho INLLb C eAMHCTBEHHOM Le-
Nbl0 — pa3peLwnTb Aeno.

B 3TOl cBA3U CcnepyeT 06paTUTLCS K MHOTOYMCIEH-
HbIM nosuumnam KoHctutyumoHHoro Cyaa P®, Hanpas-
JNIEHHbIM HA WCK/IlOYEHME BO3MOXKHOCTU MOCTPOEHMUA
YFrON0BHOrO Mpouecca N0 MOAENM YNCTON cocTA3aTeNb-
HOCTW, B KOTOPOW CyA, BbICTYNnaeT MOMYaAUBbIM apobuT-
poM B criope CTOPOH.

KoHcTUTyMOHHbIN Cya, PO Kak HaKaHyHe NpuHA-
A Hosoro YK P®Y, Tak u nocne ero npuHATUA® HacTa-
MBaeT Ha NPaBOMEPHOCTM aKTUBHOTO y4acTuA cyaa B A0-
Ka3blBaHUWU: B TOM YMC/ie MOATBEPKAAET ero npaso no
cobcTBEHHOM MHUUMaTMBE cOBMpPaTb AOKA3aTebCTBa C
LLe/Ibi0 MPOBEPKM UHbIX AOKA3aTEeNbCTB U MPUHUMATb Ha
MX OCHOBE MPaBOCYAHble pelleHnA. Takon Nnoaxos noa-
YepPKMBAET, YTO CyA He MOXKET ObITb MACCUBHbLIM HabAto-
JaTtenem B npoLiecce, HeAOMNYCTUMO CTaBUTb €ro B yC/0-
BUS, KOrAa OH 06s3aH BbIHOCUTb 3aBeA0MO A5 cebA He-
NpPaBOCYAHbIV NPUrOBOP UM MHOE peLleHue.

Ob6paTHoe, KaK OTMeYaeTcs B pAge onpeneneHnn
KoHcTuTyumoHHoro Cyga P®, He mos3sosnnio 6bl cyay
NPV PacCMOTPEHUMN YroNOBHbIX Aen [aBaTb OOBbEeKTMB-
HYHO OLLeHKY OTCTaMBaeMbIM CTOPOHAMWM MO3ULMAM U
YCTPaHATb BO3HMKalOLWMe B Xoae cyaebHoro pasbupa-
TeNbCTBa COMHEHUSI B X OOOCHOBAHHOCTK, a Clef0Ba-
TesbHO, He obecneynBano bbl HE3aBUCMMOCTb U becnpu-
CTPaCTHOCTb Cy/Aa Npu OTNPaB/IEHUM UM NPaBocyana’.

B pamkax atoro e Auckypca KOHCTUTYLMOHHbIN
Cygn P® nonaraet COBMECTMMbIM C MPUHLMNOM COCTA3a-
Te/IbHOCTU MpPaBoO cyAa No cobCTBEHHOM MHUUMATMBE:
1) MHMLUMKMPOBaTbL peLleHVe BOMPOCAa O Mepe npeceye-
Hua*, 2) Bo3BpallaTb YrosI0BHOE Ae/10 NPOKYPOPY, B TOM
yucne ans KeannduKaumm aesHusa Kak 6onee TAXKOro
npecTynneHuns, obLLecTBEHHO onacHoro aeaxHus®, 3) Bos-
BPALLATbCA M3 COBELLATEIbHOM KOMHATbl U BO3OOHOBAATD
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the court’ [16, p. 61]. Today, M. M. Bondar adheres to a
similar position: ‘the scope of applying the category
‘prosecution’ in the sense of the main criminal proce-
dural function is limited precisely by the limits of imple-
menting the adversarial procedure principle, and only in
this scope of application this term means the main crim-
inal-procedure function’ [1, p. 33]. This approach is ab-
solutely justified since, unlike the case with pre-trial pro-
ceedings, court proceedings deal with equal parties con-
tending before the court.

A charge brought against a person is of great legal
importance since it is precisely the content of the
charge that limits the scope of the trial. However, it is
obvious that the statement formulated in pre-trial pro-
ceedings about the commission of the crime by a per-
son may change under the influence of evidence exam-
ined directly by the court. In addition, in criminal pro-
ceedings not only the parties but also the court are en-
dowed with extensive procedural capabilities to clarify
all the factual circumstances of the incident. This thesis
requires a detailed explanation, which will be provided
further.

The Concept of a ‘Strong’ Court in Adversarial Criminal
Proceedings as a Fundamental Basis for Resolving
the Issue of the Influence of the Prosecutor’s Position
on the Scope of Judicial Proceedings

The specifics of the adversarial nature of the crimi-
nal process are predetermined by publicity of the pro-
cess. Officials vested with authorities in the criminal pro-
cess are to ensure the fulfilment of the obligation as-
sumed by the state to provide the safety of society: to
restore the rights of the victims and to bring to criminal
responsibility, within the framework of the appropriate
procedure, those who have committed a crime. The es-
sence of this obligation excludes the possibility of arbi-
trary decisions and procedural actions (those made and
performed at one’s own discretion). At the same time,
adversariality in court is incompatible with vesting the

court with any other procedural functions except
resolution of the criminal case, which means that the ac-
tivity of the court is permissible (and necessary) for the
only purpose of resolving the case.

In this regard, we should refer to the numerous po-
sitions of the Constitutional Court of the Russian Feder-
ation aimed at eliminating the possibility of building a
criminal process as per the model of pure competition,
in which the court acts as a silent arbitrator in a dispute
between the parties.

Both before the Code of Criminal Procedure of the
Russian Federation was adopted?! and after its enact-
ment?, the Constitutional Court of the Russian Federa-
tion insisted on the legality of the court’s active partici-
pation in the process of proving and confirmed the
court’s right to collect evidence on its own initiative in
order to verify other evidence and make judicial deci-
sions based on it. This approach emphasizes that the
court cannot be a passive observer in the process, and it
is not acceptable to put it in conditions where it is
obliged to make a knowingly unjustified verdict or other
decision.

As noted in some rulings of the Constitutional
Court of the Russian Federation, the opposite would not
allow the court, when considering criminal cases, to give
an objective assessment of the positions defended by
the parties and eliminate doubts about their validity that
arise during the trial, and therefore would not ensure
the independence and impartiality of the court in the ad-
ministration of justice3.

As part of the same discourse, the Constitutional
Court of the Russian Federation considers the follow-
ing rights of the court (with the relevant actions per-
formed on the court’s own initiative) to be compati-
ble with the adversarial principle: 1) the right to initi-
ate making a decision on the restrictive measures?,
2) the right to return the criminal case to the prosecu-
tor, including for the qualification of the act as a more
serious crime, as a socially dangerous act®, 3) the right
to return from the consultation room and continue

1 06 oTKase B NPUHATMM K PAaCCMOTPEHMIO 3Kanobbl rpasxaaHuHa AKypuHa K. A. Ha HapyLWeHWe ero KOHCTUTYLIMOHHbIX NPaB 4acTbio
YyeTBepTON cTaTbM 276 YronoBHO-MpoueccyanbHoro Kogekca PCOCP [dnekTpoHHbI pecypc]: OnpeaeneHve KOHCTUTYLMOHHOMO
Cypa P® o1 23 aHB. 2001 r. Ne 21-0. JocTyn n3 cnpas.-NpaBoBOMN cucTeMbl « KOHCynbTaHTIAOCY.

206 oTKase B NPUHATUM K PACCMOTPEHMIO Xanobbl rpaskaaHvHa PeweTHWKoBa EBreHus Bnagummposmnya Ha HapyLIeHWe ero KOHCTU-
TYLMOHHbIX MPaB 4acTblo Nepsoit ctaTbl 283 YronoBHO-MpoLeccyasbHOro Kogekca Poccuiickolnt ®epepaumnmn [DNeKTPOHHbIN pe-
cypc): Onpeaenerue KoHcTuTyumoHHoro Cyaa PP ot 15 uiona 2008 r. Ne 442 -0-0. [locTyn 13 cnpas.-npaBoBoW cucTembl « KOHCyNb-
TaHTMAC».

3 06 oTKase B NPUHATUM K PaCCMOTPEHMIO anobbl rpaxaaHuHa bysaesa L. H. Ha HapyweHWe ero KOHCTUTYLIMOHHbIX NPaB YacTblo
BTOPOW CTaTbM 283 yronoBHO-NPOLILECCYyanbHOro Kogekca Poccuiickoit ®epepaunm [InekTpoHHbIN pecypc]: OnpegenerHmne KoHcTu-
TyunoHHoro Cyaa P® ot 18 mtoHa 2004 r. Ne 204 -0. locTyn 13 cnpaBs.-NpaBoBOM cuctembl « KOHCyAbTaHTIIAIOCY.

4 Mo geny o NpoBepKe KOHCTUTYLIMOHHOCTU PAAA NOJONKEHMWI YrONIOBHO -NPOLLECCYanbHOrO Kogekca Poccuitckoi denepauuu, perna-
MEHTMPYIOLWMNX NOPAAOK M CPOKM MPUMEHEHUA B KayecTBe Mepbl NpecevyeHna 3aKN04eHMA NoA, CTPaXKy Ha CTaguAX YroNOBHOMO
CyAONpPOU3BOACTBA, CIeAYIOWMNX 32 OKOHYaHNeM NpeaBapuTe/IbHOro paccaef0BaHNA U HanpaBJleHMeM YroJ0BHOIO Aena B CYA, B
CBA3M C XKanobamu paaa rpaxkgaH [DnekTpoHHbIN pecypc]: NoctaHoBneHne KoHcTuTyunoHHoro Cyaa PO ot 22 mapTa 2005 . Ne 4-
M. QocTyn u3 cnpas.-NnpaBoBoi cuctembl «KoHcynbTaHTOCY.

5o feny 0 NpoBEpPKe KOHCTUTYLIMOHHOCTM MOIOXKEHMIT 4acT1 NepBoit cTaTbi 237 YrosI0BHO -NPOLLECCYanbHOro KogeKca Poccuiickoi
Penepaumn B CBA3M C Kanobol rpaxaaHuHa Pecnybaukm Y3bekuctaH b. T. Nagaesa v 3anpocom KypraHckoro obnactHoro cyga
[nekTpoHHbIN pecypc]: NocTtaHoBneHUe KoHCTUTYLMOHHOTO Cyaa PP ot 2 uiona 2013 r. Ne 16-M. JocTyn u3 cnpas.-MpaBoBOM CU-
ctembl «KoHcynbTaHTMAtOC»; O6 OTKase B NPUHATUM K PaCCMOTPEHMIO Kanobbl rpaxaaHuHa LLybuHa A. A. Ha HapyLueHWe ero KoH-
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1 On the refusal to accept for consideration the complaint of citizen K. A. Yakurin about violation of his constitutional rights by part
four of Article 276 of the Criminal Procedure Code of the RSFSR: Ruling of the Constitutional Court of the Russian Federation No.
21-0 of January 23, 2001. Accessed from the legal reference syste m ‘ConsultantPlus’.

2 On the refusal to accept for consideration the complaint of citizen Evgeny Vladimirovich Reshetnikov about violation of his consti-
tutional rights by part one of Article 283 of the Criminal Procedure Code of the Russian Federation: Ruling of the Constitutional
Court of the Russian Federation No. 442-0-0 of July 15, 2008. Accessed from the legal reference system ‘ConsultantPlus’.

3 On the refusal to accept for consideration the complaint of citizen T. N. Budaev about violation of his constitutional rights by part
two of Article 283 of the Criminal Procedure Code of the Russian Federation: Ruling of the Constitutional Court of the Russian
Federation No. 204-0 of June 18, 2004. Accessed from the legal reference system ‘ConsultantPlus’.

4 On the case on verifying the constitutionality of a number of provisions of the Criminal Procedure Code of the Russian Federa tion
regulating the procedure and time limits for the use of detention as a preventive measure at the stages of criminal proceedings
following the completion of the preliminary investigation and sending the criminal case to court, in connection with complain ts
from a number of citizens: Resolution of the Constitutional Court of the Russian Federation No. 4 -P of March 22, 2005. Accessed
from the legal reference system ‘ConsultantPlus’.

5 0On the case on verifying the constitutionality of the provisions of part one of Article 237 of the Criminal Procedure Code of the Russian
Federation following the complaint of citizen of the Republic of Uzbekistan B. T. Gadaev and the request of the Kurgan Regional Court:
Resolution of the Constitutional Court of the Russian Federation No. 16-P of July 2, 2013. Accessed from the legal reference system
‘ConsultantPlus’; On the refusal to accept for consideration the complaint of citizen A. A. Shubin about violation of his constitutional
rights by Item 1 of part one of Article 237 of the Criminal Procedure Code of the Russian Federation: Ruling of the Constitutional Court
of the Russian Federation No. 1102-0O of May 21, 2015. Accessed from the legal reference system ‘ConsultantPlus’.
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cyfebHoe cnepcteue, 4) MHUMUMMPOBATL NpoLEeaypbl
YCTPaHeHUA NPenATCTBMI ANA NPAaBUABbHOFO paccmoTpe-
HMA yronosHoro aenal. MpuBeaeHHbIE MO3MLMM OCHO-
BaHbl Ha eAMHOI J/IOTMKe BbICTPaMBaHMA Npoueaypbl
PacCMOTPEHMSA YroIOBHbIX A&/, OTBeYallLel Tpebosa-
HUAM, KOTOpble 06ecneyYnBatoT cyay BCECTOPOHHOCTb U
06bEKTUBHOCTbL B UCCEA0BAHUM L0KA3aTENbCTB, CAMO-
CTOATENIbHOCTb M HE3aBUCMMOCTb B MPUHATUMN PELLEHUIA.

Mpwu TakMx 06CTOATENBCTBAX 3aKOHOMEPHO BO3HU-
KaeT BOMNpPOC: COBMECTMMA /N NaeA akTUBHOTO U HE3aBMK-
CMMOTO CyZa C NPaBOM MPOKYPOpPa PacropaKaTbCA rocy-
[apcTBeHHbIM 06BUHEHMEM B CTaguK cyaebHoro pasbu-
paTenbcTea’?

MTakK, Wwar 3a Wwarom 3akoHoaTteslb ABUXKETCA B CTO-
POHY HageneHus cyaa NpaBoOMOYMEM He TONbKO MO ycTa-
HOBNEHWIO GaKTUYECKMX 0BCTOATENLCTB feNa, HO U Co3aa-
HWIO YCNI0BUIM ANA NPUHATUA PELUEHUs HA OCHOBE MMEHHO
3TWX, BbIACHEHHbIX CYyAOM GaKTOB (MHayYe 3ayem cyay
CTO/Ib LUMPOKME BO3MOXKHOCTU MO UX YCTAHOBNEHWIO?).

APKUM CBMAETENIbCTBOM TAaKOro ABWMKEHUA CTano
BHeCeHWe U3MeHeHMi B cTaTbio 237 YIMK PD?, Hagenato-
LMX CYZ NPaBOM Mo coOH6CTBEHHOM MHMLMATUBE BO3BPa-
LLATb YroNOBHOE Ae/10 NPOKYPOpY NpU HeobXxoaMmMocTm
YCUNEHUA IOPUANYECKON KBaNMdUKaLUKN UAK paclumpe-
HUA GaKTUYECKOM cocTaBnAoLLEN OOBMHEHMA C YYETOM
YCTaHOB/IEHHbIX B cyAe 06cToATeNnbCTB. Kpyr 3amMKHYACA:
aKTUMBHOCTb CyAa NpW BbIACHEHUW OBCTOATENbCTB Aena
NPV TAaKOM PeryMpoBaHUM HOCUT He AEeK1apaTMBHbIN, a
peanbHbIN XapakTep. YKazaHHOe 06CTOATENBCTBO HE MO-
YKET BOOAYLWEBUTL MpeacTaBuUTeNell CTOPOHbI 3aLLUTLI,
O/1A KOTOPbIX, 04eBUAHO, Haubonee BaaronpuATHa Mo-
OeNb COCTA3ATeNbHOCTU, NMPU KOTOPOMN «HepopaboTKa»
CTOPOHblI OBBUMHEHUA CY/IUT CHUMKEHWE OTBETCTBEHHO-
cTn. OAHaKO MOAENb YNCTOW COCTA3ATENBHOCTU HE MO-
YKET yCToATb B Ny6/JMYHOM Yrol0oBHOM NpoLlecce, no-
CKOJIbKY BCE Te e NPOCYeTbl CTOPOHbI 06BUHEHUSA (B
YCNOBUAX HEBO3MOMKHOCTM WCMpPaBAEHUA WX Mnocfes-
CTBWI B CyAe) 03HA4YanM Obl OTKA3 B HAZLEKHOM 3aLunuTe
ONA noTepneBWMX W, KaK CNeacTBME, KOHCTaTaumio
daKTa rocyaapctBoM — «C 06A3aHHOCTbIO MO OpraHu3a-
LMK YFOZIOBHOIO CYA,0MPOM3BOACTBA HE CNpaBaAeTCAy.

Y70 3Ke KacaeTcs NpoKypopa, TO U ero BbiBOZ OTHO-
CUTENbHO 0BBMHEHUSA MOMKET MEHATLCA B NpoLLecce ocy-
LLECTBNEHMA UM GYHKLMM MO NOAAEPIKAHMIO 0BBUHEHMS.

MN3meHeHne 0B6BUMHEHUA MOXKET NMBO pacLLIMpATb
06BUHEHME (yXy4llaTb MOJIOXKEHWE MOACYAUMOrO),
nnbo cyxKaTb ero (yny4ywartb ero nonoxeHue), nMbo ot-
paxaTbCs Ha NpaBe 0O6BMHAEMOro Ha 3awmTy. Kaxkaan
CUTYaUMA 3aCNyKMBAET OTAE/NbHOIO BHUMAHUA.

Ycunenune 06BUHEHUA NPOKYpPOpoOm
B CTaguu cypebHoro pasbupartenbcrsa

B poccuiickom npouecce AeMCTBYET NPaBuao: U3-
MeHeHWe 06BUHEHUSA B cyaebHOM pa3bupaTtenbCcTee A0-
NycKaeTcs, eCM 3TUM He yXYALLAeTCsa NoNoXKeHMe Noa-
CYAMMOTO W He HapyllaeTcA ero npaBo Ha 3aluuTy
(cT. 252 YIMK P®). Bonpoc o nepenpeabssieHnn o68u-
HEHWA, eC/IN OHO YXYALLAET MOJIOKEHME NOACYANUMOTO,
NPUHUMMAMANBHO MOXeT ObiTb pelleH ABYMA MNyTAMM:
BO3BpaT B gocyaebHoe Mpow3BOACTBO (MMEHHO 3TOT
BAPMAHT B3AT 33 OCHOBY POCCUICKMM 3aKoHoAaTeNeM)
NMbo ponyuleHne BO3MOXKHOCTU MpeabABAEHUS TOCy-
[APCTBEHHbIM 06BUHUTENIEM HOBOTO 06BMHEHUS (ecan
OHO He BbIXOAWUT 3@ NPOCTPAHCTBEHHO-BPEMEHHbIE rpa-
HUUbI MEepBOHAYaNbHO MPEeAbABAEHHOrO O6BUHEHUS)
B Xo4e cypebHoro pasbupaTenbcTBa € npegocTasie-
HWEM BTOPOM CTOPOHE BPeMeHW ANA NMOAFOTOBKM K 3a-
LMTe OT HOBOro 06BUHEHMS.

HeT ocHoBaHWI nonaraTb, YTO NepBblii BapUaHT
6e30roBopoyHO HeceT B cebe npenmylectsa A8 CTo-
POHbI 3aLLUTbI, MOCKONIbKY OH CONPAXKEH C YBE/IMYEHUEM
CpOKa NPOM3BOACTBA NO AeNY, @ BMECTE C HUM — CPOKa
NPUMEHEHUS K ANLY Mep MpecevyeHusn, yBeandyeHnem
npoLieccyanbHbIX U34epKek 1 T. N. MNpeacrasnaeTcs, 4To
NPy HEM3MEHHOCTM KOHEeYyHOoro pesynbTaTta (ycuneHun
06BUHEHUA) BO3BpaT B pJocyaebHoe NpPOU3BOACTBO
onpaBAaH N1WWb B TEX CAyYasX, KOT4A Y CyAa HeT BO3-
MOXHOCTU MPOAO/IKUTL PacCMOTPeHVe fena BBuay
HeobXoAMMOCTU NPOU3BOACTBA CNEACTBEHHbIX AeM-
CTBWWA, CYLLECTBEHHO YBENNYMBAIOLLMX CPOK cyaebHoro
pa3bupaTenbcTBa (Kak NpaBuao, HazHa4YeHue cyaebHbIx
3KCMepTM3), YTO HEraTMBHO OTPAXKAEeTCs Ha Henpepbis-
HOCTU cypebHoro pasbupaTtenbcTsa (MycTb U He NMMUCaH-
HOro B CWJIly MaTepuasibHO-PECYPCHbIX 3aTpaT MNpWH-
uuna). Takum 06pasom, 3akpensieHve npoueccyasb-
HOro MexaHM3Ma U3MeHeHMsA 06BMHEHUA B CTOPOHY ero
ycunenua (B 0g4HOM M3 ABYX BApMAHTOB) ABNSAETCA /10-
TMYHOM rapaHTMeEl peannsaumm KOHLEMLMU aKTUBHOTO
cyaa B nNy6/AMYHOM COCTA3ATENIBHOM YrONOBHOM MpO-
Lecce.

OTKa3 npoKypopa oT 06BMHEeHUA

Mo HacTosHUIO 3aKoHoAATeNs NpPoKypop obecne-
YymMBaeT 3aKOHHOCTb 1 060CHOBAHHOCTb OBBUHEHMSA, UTO,
KaK cneacteue, npegonpeaenser u GyHKUMOHANbHYIO
BO3MOXHOCTb OTKa3a OT Hero. [paBoBble NOCAeACTBUA
TAaKOro OTKasa YeTKO onpeaesieHbl 3aKoHoAaTeNem:
MOMHBIA  WAM  YacTUYHbIA OTKa3 rocyAapCTBEHHOro

CTUTYLLMOHHBIX NpaB NyHKTOM 1 yacTu nepsoi cTatbk 237 YronoBHO-NpoueccyanbHoro kogekca Poccuiickont ®epepaunn [dnek-
TPOHHbIV pecypc]: OnpeaeneHne KoHcTUTyuMoHHoro Cyaa PO ot 21 mas 2015 r. Ne 1102 -0. [locTyn 13 cnpas.-NpaBoBOW CUCTEMbI

«KoHcynbTaHTlAOC».

1 06 oTkase B NPUHATUM K PAaCCMOTPEHMIO anobbl rpasaaHuHa Caiirakosa A. A. Ha HapylUeHWe ero KOHCTUTYLIMOHHbIX NpaB Nosio-
KEHUAMM YacTel NepBon 1 TpeTbel cTaTbk 50, YacTel NepBon U TpeTbel cTaTbk 51, YacTu BTOPOIM cTaTbk 52, YacTu BTOPOM CTaTbK
248, yacTu nepBoi cTaTby 292, YacTn nepBoW cTaTbm 293, ctaTbk 294 YronoBHO-NpoLeccyanbHOro Koaekca Poccuiickon Pepepa-
LMK, a TaKKe NMyHKTa «B» 4acTu TpeTbel cTaTbm 146 YronoBHoro Kogek ca Poccuiickoit ®esepaumn [InekTpoHHbIN pecypc]: Onpe-
neneHune KoHctuTyumoHHoro Cyaa PO ot 19 gek. 2017 r. Ne 2873 -0. [JocTyn n3 cnpas.-NpaBoBOMN cucTembl « KOHCyNbTaHTIOCY.

2 0 BHECEHWUM M3MEHEHMIA B CTaTbk 236 1 237 YroNoBHO -NpoLeccyanbHOro Kogekca Poccuiickoin ®eaep aumm [neKTpoHHbIN pecypc):
Pepep. 3akoH oT 21 utona 2014 r. Ne 269-d3. [locTyn u3 cnpas.-NPaBoBoi cucTeMbl « KOHCYNbTAHTIIAOCY.
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judicial inquiry, 4) the right to initiate procedures to re-
move obstacles to the proper consideration of the
criminal casel. The above positions are based on a sin-
gle logic of building the procedure for reviewing crimi-
nal cases that meets the requirements ensuring the
court’s comprehensiveness and objectivity in examin-
ing evidence, its autonomy and independence in deci-
sion-making.

In such circumstances, there naturally arises a
question of whether the idea of an active and independ-
ent court is compatible with the prosecutor’s right to de-
cide on the public charges at the trial stage?

Thus, step by step, the legislator is moving toward
giving the court not only the authority to establish the
factual circumstances of the case but also to create the
conditions for making a decision based on these very
facts clarified by the court (otherwise why would the
court have such wide possibilities to establish them?)

Clear evidence of this ‘movement’ and intent was
the introduction of amendments to Article 237 of the RF
Criminal Procedure Code? that allowed the court, on its
own initiative, to return a criminal case to the prosecu-
tor if it is necessary to enhance the crime qualification
or expand the factual component of the charge in view
of the circumstances established in court. The circle has
closed — under such regulation, the activity of the court
in clarifying the circumstances of the case is not declar-
ative but real. This cannot please the representatives of
the defense, for whom the most favorable adversarial
model is, obviously, the one where ‘omissions’ on the
part of the prosecution offer prospects of liability reduc-
tion. However, the model of pure competition cannot
stand in a public criminal trial because the mentioned
omissions of the prosecution (where it is not possible to
correct their consequences in court) would mean a de-
nial of reliable protection for the victims and, as a result,
the state would have to confess that ‘the prosecution
does not cope with the obligation to organize criminal
proceedings’.

As to the prosecutor, his conclusion regarding the
charge may also change in the process of exercising his
function of supporting the prosecution.

A change of the charge may either expand it
(worsen the defendant’s situation), or narrow it (im-
prove this situation), or affect the defendant’s right to
defense. Each situation deserves special attention.

Making the Charge Heavier
by the Prosecutor at the Trial Stage

In Russian proceedings, the following rule ap-
plies: a change of the charge in court proceedings is
allowed if this does not worsen the situation of the
defendant and does not violate his right to defense
(Article 252 of the RF Criminal Procedure Code).
The issue of changing the charge if this worsens the
defendant’s situation can be generally resolved in two
ways: by returning to pre-trial proceedings (this is the
option taken as the basis by the Russian legislator) or
by allowing the public prosecutor to file a new charge
(if it does not exceed the space-time limits of the orig-
inal charge) during the trial while providing the other
party with time to prepare for the defense against the
new charge.

There is no reason to believe that the first option is
advantageous for the defense since it involves an exten-
sion in the duration of proceedings, and consequently —
the extension of the period of applying restrictive
measures to a person, an increase in procedural costs,
etc. Seemingly, if the final result (heavier charge) re-
mains unchanged, the return to pre-trial proceedings is
justified only in cases where the court does not have the
opportunity to continue considering the case due to the
need for investigative actions that significantly increase
the duration of the trial (as a rule, the appointment of
forensic examinations), which negatively affects the
continuity of the trial, this being an unwritten principle.
Thus, the legitimation of the procedural mechanism of
changing the charge for a heavier one (in one of the two
versions) is a logical guarantee for the implementation
of the concept of an active court in a public adversarial
criminal process.

The Prosecutor's Refusal to Charge

At the insistence of the legislator, the prosecutor
ensures the legality and validity of the charge, which,
as a result, determines the functional possibility to re-
fuse to charge. The legal consequences of such a re-
fusal are clearly defined by the legislator: the public
prosecutor’s complete or partial refusal to charge

1 0On the refusal to accept for consideration the complaint of citizen A. A. Saygakov about violation of his constitutional rights by the
provisions of parts One and three of Article 50, parts one and three of Article 51, part two of Article 52, part two of Article 248, part
one of Article 292, part one of Article 293, Article 294 of the Criminal Procedure Code of the Russian Federation, and by Item ‘b’ of
part three of Article 146 of the Criminal Code of the Russian Federation: Ruling of the Constitutional Court of the Russian Federation
No. 2873-0 of December 19, 2017. Accessed from the legal reference system ‘ConsultantPlus’.

2 0n the Introduction of Amendments to Articles 236 and 237 of the Criminal Procedure Code of the Russian Federation: Federal Law
No. 269-FZ of July 21, 2014. Accessed from the legal reference system ‘ConsultantPlus’.
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Mpokypop 8 cocmAazamessbHOM y20/108HOM Mpoyecce...

06BUHUTENA OT 06BMHEHMSA B X04e cyaebHoro pasbupa-
TENbCTBA B/ieYeT 3a cobON MpeKpalleHne yronoBHOro
Aena uaun yronoBHOro npecnefoBaHMA NOAHOCTbIO UK
B COOTBETCTBYHOLLEN €ro 4acTu No PeabuanTUPYOLLUM
OCHOBaAHMAM (4. 7 cT. 246 YK POD).

Mpamoe BAMAHME OTKa3a rocyLapcTBeHHOro 068u-
HUTeNs oT OBBMHEHMUA, NO MbIC/IM 3aKOHOAATeNA, ce-
AyeT 13 NPUHLUMNA COCTA3ATE/IbHOCTU CTOPOH U BbITEKa-
IOl M3 ero CyLlecTBa NOTMKWU: HET NPUTA3aHUA CTO-
POHbI — HET NpegMeTa cygebHoro paccMoTpeHums.

MocnepHwnin cosetckunin YMNK 1960 roga copep:kan
MHoe peryaupoBaHue. B yactHoctu, ctatba 248 YIK
PCOCP npeanycmatpuBana 06s3aHHOCTb NPOKypopa oT-
Ka3aTbCcA OT 06BMHEHMA U U30XKUTb CyQy MOTUBbLI OT-
Kasa, eciM B pesynbrate cyaebHoro pasbupartennbcrsa
NPOKYpop NpUAeT K ybexaeHUto, YTo AaHHble cyaeb-
HOTO CNeacTBMA He NOATBEPKAAT NpenbAB/EHHOro
noacyaMmomy obBMHeHUs. BmecTe ¢ Tem OTKa3 MPOKy-
popa oT 06B1HEHNA He 0cBOBOXKAAN Cya OT 06A3aHHOCTH
NPOAO/IKUTL Pa3bUPaTENbCTBO AeNa U Pa3peLlnTb Ha 06-
LLMX OCHOBAHWAX BOMPOC O BUHOBHOCTU U1 HEBUHOBHO-
cTn noacyammoro. OAHaKo yKe B TOT Nepmnos, BbiCKasbl-
Ba/I0Cb MHEHWE O HEMNPaBUIbHOCTM TaKOro noaxoaa. Tak,
B. M. CaBuUKMIA Monaran, 4To Heobxoaumbim nocnen-
CTBMEM OTKA3a NPOKypopa OT 06BUHEHWA B Cyae JOMKEH
6bITb OnpaBaaTeNbHbIA NPUITOBOP WM MOCTaHOB/EHME
0 NpeKpalLeHnm yronosHoro gena [12, c. 70-79].

B coBeTCKOM yronoBHO-NpOLLecCyanbHOM AOKTPUHE
6bIN10 PAacNPOCTPAHEHO M NPOTUBOMOJIOKHOE MHEHMe,
3aK/IloYatoLweecs B TOM, YTO OBBUHEHME HEKOPPEKTHO
OTOXKAECTBAATb C YrONOBHbIM MUCKOM, @ OTKa3 OT Mnoa-
AepKaHuA OBBUHEHMA OOBMHUTENEM He aHHyAupyeT
ny6an4yHoro o68mMHeHMA, chopMyIMPOBAHHOIO B A0OCY-
nebHom npoussoacTee. Tak, M. M. [aBblaoB yKasbiBan,
yTo «TpeboBaHMe — 3TO YacTb (3/1EMEHT) rpaskAaHCKoro
MCKa W NpeacTaBnfeT Ty OT/IMYUTENBHYIO Yep Ty, baaro-
Aaps KOTOpoW 0O6BMHEHWE Hesb3A CYMTaTb YrOI0BHbIM
nckom» [4, c. 40]. AprymeHTamu B Nosb3y pa3peLleHuns
CYZLOM YTONOBHOTO Aena, HECMOTPA Ha OTKa3 OT 06BUHe-
HUA, TPAAULMOHHOIO BbICTYMAOT U TE3UCbI O TOM, YTO
TOMIbKO MPWU TaKOM NOAXOAE CYyA, He JINLIEH BO3MOXKHO-
CTM YCTQHOB/IEHWA WUCTUHbI MO yronosHoMy geny [5,
¢ 137-140; 7, c. 33; 10, c. 77], a TaK:Ke 0 HEAOMYCTUMO-
CTW OrpaHUYeHMA CaMOCTOATENIbHOCTU U HEe3aBUCUMO-
ctm cyaa [8, c. 50].

CTOpPOHHMKM TaKOro NoaxoAa MMeKTCA U B CoBpe-
MEHHOW AOKTpuHe. B yactHocTw, J1. B. TonoBKo ucc ne-
AyeT AaHHbI BOMPOC Yepe3 MpU3My aHa/aM3a OCHOBa-
HWI NErMTUMALLMM NOSTHOMOYUMA NPOKYPOPa NOALEPHKM-
BaTb 06BMHeHMe B NnybanyHom npouecce. B amepukaH-
CKOM BapuaHTe NerMTMMHOCTb NPOKYPOpa MOXKET bbITb
060CHOBaHA MOMUTUYECKOW OTBETCTBEHHOCTbIO Mepes,
nM3bmpatenamm — yrpos3on He 6biTb NepensbpaHHbIM B
CNy4vae HeHaZeXKallero BbINoJHEHUA GYHKLMK NO NoA-
OEepPKaHWU0 06BUHEHUSA. B KOHTMHEHTA/IbHOM BapuaHTe,
NO MHEHWIO YYEHOro, NermTMMHOCTb OCHOBAHa Ha Bbl-
Jadve poBepeHHOCTU (06pasHo) NpoKypopy obecTBom

noALepKMBaTb 06BMHEHME B COBEPLIEHNM OBLLECTBEHHO
onacHbIX AeAHUi 6e3 npaBa pacnopaanTbca 06BUHe-
HMeM camocToATenbHo [2, ¢. 55-58].

/1. B.TonoBKo Takke oTmeuvaeT: «”lpoKkypop He
BMNpaBe PacnopsKaTbCA BO3OYXKAEHHbIM Mepes Cyaom
nNy6ANYHbIM UCKOM”, T. €. B ero AeNCTBUAX HET U He MO-
XKeT 6bITb HU Manelllmx NPU3HaKOB AUCNO3UTUBHOCTH,
MOCKO/IbKY OH 3aLLMLLAET HE YaCTHble MHTEPECDI, @ UHTe-
pecbl 0bwecTBa B LLe/IOM, AENCTBYA B YrOJIOBHOM Npo-
uecce oT ero UmeHu» [2, c. 57]. Cxoxkelt nosmummn npu-
pepxnsanacb 1. C. DnbKMHA, KOTOpaa B KavecTse 3a-
Aaun GYHKUMKM noaaeprKaHuA nepes cygom o6BUHeHuA
onpegensana obecneyeHne 6e3ycN0BHOMO U306/1MYeHUSA
nepeg, cyaom /L, COBEPLUMBLLMX NpecTynieHne, obec-
neyeHne HeOTBPATUMOCTU MX CNpPaBes/IMBOrO HaKasa-
HuA [16, c. 61]. OaHaKo ecnn cneagoBaTb YKa3aHHOM no-
rMKe, TO coAep)aHue MHTepeca oblecTsa (4To Bcerga
YMO3pUTE/IbHO) CBOAMUTCA K EAUHCTBEHHO BO3MOXKHOMY —
TpeboBaTb OCYXAEHUA KaxKaoro noacyaumoro. Mpepa-
CTaBAAETCA, YTO HeNb3s OCTaBAATb 33 CKOOKamu AByX
obcToATeNbCTB: 1) NpoKypop, NoaaepKusaroLLmin o6su-
HeHue, — 3TO KBaNMULMPOBAHHDBIN KOPUCT, Ha KOTOPOTO
K TOMYy K€ BO3/0XKeHa OYHKLUMA MMMaAHEHTHO HaAa3u-
paTb 32 3aKOHHOCTbIO B YrO/IOBHOM CY0MNPON3BOACTBE;
2) nHTepec Noboro rpaxkgaHWHA BblpayKaeTcAa B TOM,
4TO6bl HW OAWMH HEBMHOBHbIN He HblN NPUBAEYEH K Yro-
JIOBHOM OTBETCTBEHHOCTU. AHANIOMMYHbBIN Te3uc 0603Ha-
YeH M CaMMM rocy4apCTBOM B KauecTBe Ha3HaYeHMn yro-
NIOBHOrO cyaonponssoacTsa (cT. 6 YMK PD).

CouManbHbIM acneKkT 3TOro HEenpocToro Bompoca
TaKXXe He cnepyeT oCTaBnATb 6e3 BHMMaHuA. B gok-
TPWHEe CnpaBeaIMBO NOAHMMAETCA BONPOC 06LLeCcTBEH-
HOro [0Bepus K YroJIOBHOMY CyAOMNPOW3BOACTBY.
M. b. HabaTtoB onpegenseT ero B Ka4ecTBe KOTHOLIEHUA
06LLecTBa KaK C/IOXKHOW COLManbHOW CTPYKTYPbl MHAM-
BMA,0B K YTOIOBHOMY CYZIONPOU3BOACTBY, €70 OCYLLECTB-
JIEHUIO B LENOM U AeATENbHOCTU ero npescraButenen,
BblparkatoLleecs B yBEPEHHOCTU MO0 HEYBEPEHHOCTU B
TOM, YTO YroNOBHOE CyAOMNPOW3BOACTBO OCYLLECTBASA-
eTcA NpaBubHO, O6BEKTUBHO M BECNPUCTPACTHO B UH-
Tepecax uHAMBKMAA U/Unn Bcero obLLECTBa, a YyroJIoBHOE
HaKasaHwue sBAeTca cnpaseanmsbimy» [9, c. 445].

[ymaeTcs, 4To MpPaBOBOM CTAaTyC MPOKypopa Kak
MMMaHEHTHOTO Hag3upaTens 3a 3aKOHHOCTbIO HecoB-
MECTMM C BO3/I0}KEHWEM Ha rocyapCcTBEHHOIMO 06BUHU-
Tens 06A3aHHOCTM OCYLLECTBAATL YrONIOBHOE Npecneso-
BaHMe 6e3 OorffaAKM Ha 3aKOHHOCTb M MOTMBMPOBAH-
HOCTb OOBWMHEHMUA, ybeanTenbHoro oboCcHOBaHUA ero
AoKasatenbctBamu. Mpu MHOM NOAXOAE MHCTUTYT OTKasza
OT 06BMHEHWA BOBCe He 6bln Hbl BOCTPebOBaH B Yronos-
HOom npouecce (baHTasMMHO 3anuLIEM: MPOKYpPop He
BMpaBe OTKa3aTbCA OT NPUHATOrO Ha ceba 06BUHEHWUSA).
Mpodeccop B. M. CaBuuKMIiA KoHCcTaTMpoBan: «Moaaep-
YKaHne 06BNHEeHMA Mbo OTKa3 OT 06BUHEHUS, eCIM OHO
He NoATBepauaoCchk Ha cyaebHoOM cneacTBun, — BOT YTO
COCTaBNAET OCHOBHOE COAgEpIKaHWe AeATeNbHOCTU Mpo-
Kypopa B cyZie, BOT YTO OnpeAenseT ero npoLeccyanbHoe
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during the trial entails the termination of the criminal
case or criminal prosecution in full or in its relevant part
on exonerative grounds (Part 7 of Article 246 of the RF
Criminal Procedure Code).

According to the legislator, the dir ect impact of the
public prosecutor’s refusal to charge follows from the
principle of the adversarial nature of the parties and the
logic that follows from its essence: where there is no
claim of the party, there is no subject of judicial review.

The last Soviet Code of Criminal Procedure (Crimi-
nal Procedure Code of the RSFSR of 1960) provided dif-
ferent regulation. Article 248 of the Code established
the prosecutor’s obligation to refuse to charge and in-
form the court about the reasons for the refusal if, as a
result of the trial, the prosecutor becomes convinced
that the data of the court investigation does not confirm
the charges brought against the defendant. At the same
time, the prosecutor’s refusal to charge did not relieve
the court of the obligation to continue the trial and re-
solve the question of the defendant’s guilt or innocence
on general grounds. However, already at that time, an
opinion was expressed about the wrongness of this ap-
proach. For example, V. M. Savitsky believed that the
prosecutor’s refusal to charge in court was supposed to
mandatorily result in an acquittal or a decision to termi-
nate the criminal case [12, pp. 70-79].

In the Soviet doctrine of criminal procedure, the
opposite opinion was also widespread — that it is incor-
rect to equate a charge and a criminal claim, and the re-
fusal to support the charge by the prosecutor does not
nullify the public charge formulated in pre—trial pro-
ceedings. For instance, M. P. Davydov noted that ‘a de-
mand is a part (element) of a civil claim, and it repre-
sents the distinctive feature that conditions the impos-
sibility to consider a charge to be a criminal claim’ [4, p.
40]. Other arguments in favor of the court’s solving the
case in the face of a dropped charge are seen in the the-
sis that only with this approach the court is not deprived
of the opportunity to establish the truth in a criminal
case [5, pp. 137-140; 7, p. 33; 10, p. 77] and also the
thesis about the inadmissibility of limiting the court’s au-
tonomy and independence [8, p. 50].

This approach has supporters in modern doctrine.
In particular, L. V. Golovko explores this issue through
the prism of analyzing the grounds for legitimizing the
prosecutor’s authority to support the charge in a public
trial. He notes that in the American version the legiti-
macy of the prosecutor can be justified by political re-
sponsibility to the voters — by the risk of not being re-
elected in the case of improper performance of the func-
tion of supporting the prosecution. As the scientist be-
lieves, in the continental version the legitimacy is based
on the issuance of a ‘power of attorney’ (figuratively

speaking) by the society to the prosecutor for support-
ing the charge of committing socially dangerous acts
without the right to dispose of the charge by himself
[2, pp. 55-58].

Golovko also notes that ‘The prosecutor has no
right to dispose of a public lawsuit brought before the
court, i.e., there are no and there cannot be the slightest
signs of discretion in his actions, since he protects not
the private interests but the interests of society as a
whole, acting on its behalf in criminal proceedings’
[2, p. 57]. A similar position was held by P. S. Elkind, who
defined the task of supporting charges before the court
as ensuring the unconditional establishing by the court
of the guilt of those who committed a crime, and as en-
suring the inevitability of their just punishment [16,
p. 61]. However, if we follow this logic, then the content
of the public interest (which is always speculative) boils
down to the only possible thing — to demand the convic-
tion of every defendant. It seems that two circum-
stances cannot be ignored: 1) the prosecutor who sup-
ports the charges is a qualified lawyer who is also en-
trusted with the function of inherently overseeing the
legality of criminal proceedings; 2) the interest of any
citizen lies in ensuring that no single innocent person is
brought to criminal responsibility. An analogous thesis is
indicated by the state itself as the purpose of criminal
proceedings (Article 6 of the RF Criminal Procedure
Code)

The social aspect of this complicated issue should
also not be overlooked. The doctrine is right to raise the
issue of public confidence in criminal proceedings.
M. B. Nabatov defines it as the attitude of society as a
complex social structure of individuals toward criminal
process, its implementation in general, and the activities
of its representatives, expressed in confidence or lack of
confidence that criminal proceedings are conducted cor-
rectly, objectively, and impartially, in the inter ests of the
individual and/or the whole society, and that the crimi-
nal punishment is fair’ [9, p. 445].

Seemingly, the legal status of the prosecutor as an
immanent supervisor of legality is incompatible with
assigning the public prosecutor the duty to carry out
criminal prosecution without regard to the legality and
convincing substantiation of the charge on the basis of
evidence. Otherwise, the refusal to charge would not
be practically applied in the criminal process at all
(if we put in the form of a fantasy: the prosecutor
would not have the right to waive the charge that he has
accepted). Professor V. M. Savitsky stated that ‘Support-
ing the charge or refusal to charge where the charge was
not confirmed during the judicial investigation is what
constitutes the main content of the prosecutor’s
activities in court, what determines his procedural
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Kununa . B.

MONOXKEHME KaK YYaCTHUKA cyaebHOro pasbupartenbcrean»
[13, c. 32]. No cnpaBegsBomy yTBepxaeHuto A. . Xanu-
Y/IMHA, «B OT/IMYME OT UHbIX OPraHOB, OCYLLECTBAAIOLLNX
Yyro/0BHOE Npec/iefoBaHWe, MPOKypaTypa OCYLLEeCTB-
NAET 3Ty Yro/I0BHO-NpoLeccyasibHyto GYyHKUMIO ncxoan
M3 CBOEl OCHOBHOM (QYHKLMM — Haa30pa 3a UCMO/He-
HMem 3aKkoHoB» [15, c. 8].

OfHaKO OCTAaHOBMUTLCA Ha 3TUX CYXAEHUAX TaKKe
6b110 6bl HEBEPHBIM BBUAY BCTPEUAOLWMXCA B NMPAKTUKE
(nycTb ¥ HEMHOroYMCNEHHbIX) C/lyyaeB HEOHBOCHOBaAH-
HbIX (OLIMBOYHBIX) OTKA30B NPOKYPOPa OT 06BUHEHUS.

MOHATb, HAacCKO/IbKO 6€30roBOPOYEH M NPUHLMNK-
aNieH COBpPEMEHHbIV 3aKOHOAATe IbHbIM NoAXo4, onpe-
OeNnArLWmii NPAMYIO 3aBUCMMOCTb Npeaenos pasbupa-
TeNbCTBA OT NO3ULUKN FOCYAapPCTBEHHOTO 06BUHUTENS,
MOHO, 06paTMBLLNCL K UCTONIKOBAHUIO MHCTUTYTA OT-
Ka3a npoKkypopa oT 06BuMHeHNA KOHCTUTYUMOHHbIM Cy-
Aom P®, B KOTOpOmM npumeHeHue Yactu 7 crtatbh 246
YMK P® npnobpeTtaeT HekoTopble ycnosua. K HUM OT-
HOCATCA CeaytoLL e OroBOpKK: 1) 0TKas oT 06BUHEHUS
O0/MKeH BbITb MOTMBMPOBAH CO CCbIJIKAMM Ha npeay-
CMOTPEHHbIE 3aKOHOM OCHOBaHWsA; 2) BbIHECEHME CY-
OOM pelleHusa, obycnoBfEeHHOTO COOTBETCTBYHOLLEHN
nosuumnen rocysapcTBeHHOro 06BnMHUTENA, AOMNYCTUMO
VWb MO 3aBepLUEHUN UCCNeAO0BAHUA 3HAYMMBIX A8
3TOr0 MaTepuasnoB fgena W 3acNylMBaHWUA MHEHWUN
Y4YaCTHMKOB CyAebHOro 3acefaHusa co CTOPOHbI 06BU-
HEHMA M 3aLLKTbI; 3) BbILIECTOALWMI MPOKYPOP, ECAN OH
YCTaHOBWT, YTO HUMKECTOALLMM MPOKYPOPOM COOTBET-
cTBylowme nybanyHble MHTepecbl He 6bian obecne-
YyeHbl, 0653aH UCMPaBUTL OBHAPYKEHHbIE OTCTYNEHUA
oT TpeboBsaHmni1 3akoHa’. MpuseaeHHbIe TE3UChI HaLLM
cBoe oTpaxeHue B nyHKTe 20 lMocTaHoBneHua [Mne-
Hyma BepxoBHoro Cyga Poccuitckonn depepaumnm ot
19 pnekabps 2017 r. Ne 51 «O npaKTMKe NpUMeEHeHUs
3aKOHO4ATENIbCTBA NPU PACCMOTPEHMM YTONOBHbIX AeN
B CyZe NepBoi MHCTaHUMKM (06LWwMiA NopsaoK cymonpo-
M3BOACTBA)».

MpepcTasnsaercs, nepeyncneHHble ycnosus
BNnosiHe onpasaaHHbl. Ux dopmynuposaHue, ¢ ogHOM
CTOPOHbI, YAEPKMBAET OT Pa3MbIBAHWA LeNCTBME NPUH-
LMna cocTaA3aTenbHOCTH, ¢ gpyron — obecneymBaeT BO3-
MOHOCTb MCMpPaBAEHUA [0MYyCKaeMblX roCyaapCTBeH-
HbiM 06BUHUTENEM oWNBOK. TaK, TpeboBaHME MOTUBK-
POBaHHOCTM OTKasa OT 06BMHEHMA BbICTyMaeT rapaH-
TMEeW OT 310ynoTpebiieHns BNACTbO MPOKYpopa, CHU-
YKaeT KOPpPYNLUMOHHbIE PUCKWU NPU paspeLleHnn yronos-
HbIX gen, obecneumsaet obwenpaBosoe TpeboBaHWe
060CHOBAHHOCTU MNPWHMMAEMbIX B YroJ0BHOM Mpo-
Lecce peleHnii, ymeHbllaeT BEePOATHOCTb 3aHATUA NPo-
KYpPOpPOM OLIMBOYHOM NO3MLMMK.

Ycnosue, cBA3aHHOE C BO3MOXHOCTbIO 3aAB/EHUS
06 oTKa3ze OT 06BUHEHUA NULWLb MO 3aBepLUEHUN Cyaeb-
HOroO CNeACTBUSA, BbITEKAET O4HOBPEMEHHO U3 NyHaMY-
HOCTW YroNOBHOTO NpoLecca U HeobxoamMmocTn obecne-
YeHUs MHTepeca NoTeprneBLIero B yroIOBHOM npoLiecce.
MoaaepKaHue rocyLapcTBEHHOrO 06BMHEHMA eCTb 065~
3aHHOCTb, @ He NPaBo NPOoKypopa. MNocnesHU He Brpa-
BE pacnopaaMTbCcA UM No COH6CTBEHHOMY YCMOTPEHMIO,
MOCKO/IbKY MoAnepKaHne 06BMHEHWUA OCYLLEeCTBAAETCA
He B JIMYHbIX MHTEpecax KOHKPETHOro O06BMHUTENA M
OaXe He B MHTepecax BeJOMCTBA, K KOTOPOMY OH Mpu-
HaZNEXMWT, @ B UHTepecax obLLecTBa U rocyaapcTea B Lie-
nom. Kpome TOro, B yC/10BUAX OTCYTCTBUA B OTEUECTBEH-
HOM npouecce MHCTUTYTa cybcuamapHoro o6BUHEHUSA
(BO3MOXKHOCTM MOTepreBLIEro CamMoCTOATENIbHO NoA-
OepXunBaTb 06BMHEHWE B C/ly4ae OTKasa rocyaapCcTBeH-
HOro 06BMHUTENA OT 06BUHEHMSA) 3aABAEHME NPOKYPOPa
06 oTKase OT 06BMHEHUA Ha Bonee paHHWUX 3Tamax cy-
nebHoro pasbupatenbctsa AMWKMAO Bbl NOTepneBLero
BO3MOXHOCTW Yy4yacTBOBaTb B WCCAef0BaHWWM [OKasa-
TENbCTB, AOBECTM [0 CyAa M CTOPOH CBOK MO3ULMIO,
npeacTaBUTb AOKa3aTebCTBa.

B oTOM CBA3M noKasaTesieH creaylowWwmi npumep
CcyfebHOM NPaKTUKKM, B KOTOPOM NpeacTaBuUTesIb NoTep-
neswero, A0OMAA [0 KacCaLUMOHHOM MHCTaHUMW, [0-
6unca NpUsHaHNA HEMOTUBMPOBAHHBIM YaCTUYHbIN OT-
Ka3 NMpoKypopa OT 06BMHEHMA, HECMOTPA Ha NO3ULMUIO
npoKypopa 06 OCTaBNEeHWW COCTOABLUETOCA pelleHuA
6e3 usmeHeHus.

MPUHATBIN CYAOM YaCTUYHbIA OTKa3 rocyAapCTBeH-
HOro 06BMHUTENA OT OOBUMHEHWA B COBEpLUEHUMU TMpe-
CTynAeHua, npeaycMoTpeHHoro 4actbto 1 cratbm 201
YK P®, noBnek npeKpalieHne yronoBHOro npecienosa-
HMA NO OCTaBLUENCA YAaCcTN OOBUHEHMA B CBA3M C UCTeYe-
HMEM CPOKOB AaBHOCTU YrO/IOBHOMO NpecsiefoBaHnA Ha
OCHOBaHMM NyHKTa 3 yactn 1 ctatbm 24 YIK PO. MNoTtep-
neslemy notpeboBanocb camocToaTesibHoe 063KanoBa-
HME COCTOABLUErOCA peleHus B ABYX WHCTaHUMAX,
npexae Yem KacCalMOoHHbIN cyg OTMEHUA ero ¢ nepeaa-
Yyeli YroNOBHOMO Aena Ha HOBOe anenAuMOHHOe pac-
CMOTpeHUe. PelieHne MOTMBMPOBAHO TeM, YTO OTKas
NPOKypopa OT 06BUHEHWUA MMEN MECTO A0 OKOHYaHuA
cypebHoro cneacTeusa Mo yroloBHOMY Aefnly, YTO Mo-
B/IEK/I0 HapyLUeHWe npaBa MOTepneBLUIero Ha cocTAsa-
TeNbHOe cyaebHoe pa3bmpaTenbeTBO B YCI0BUAX PaBEH-
cTBa cTopoH?. MpoKypaTypa B JaHHOM Jene BO BCeX UH-
CTAQHUMAX HAacTamBasia Ha 3aKOHHOCTU M 0BOCHOBAHHO-
CTM OTKa3a NPOKypopa oT 06BMHEHMUS.

B npakTMKe HepeaKo BCTpeyaeTcs HecoBnmageHue
no3uLMi MPOKYPOPOB OTHOCUTENBHO MOTUBMPOBAHHOC-
TM OTKasa oT o06BMHeHMA. [MofobHble CcUTyaLmK,

1 Mo geny o npoBepKe KOHCTUTYLIMOHHOCTU MONOMEHWIA cTaTein 125, 219, 227, 229, 236, 237, 239, 246, 254, 271, 378, 405 v 408,
a Take rnas 35 1 39 YronosHo-npoueccyanbHOro Kogekca Poccuiickoit ®eaepaumm B CBA3M € 3aNpocamu CyL0B obLelt opucamnk-
UMM U Kanobamu rpaxkaaH [InekTpoHHbIN pecypc]: MoctaHoBneHne KoHcTuTyumoHHoro Cyaa P® ot 08.12.2003 Ne 18 -M. [octyn

13 Cnpas.-NpaBoBoi cucTembl « KoHCYbTaHTIIA HOCY.

2 KaccaumoHHoe nocTaHoBneHne BToporo KaccalmoHHOro cyaa obuei topucankumm ot 16 ans. 2024 r. Ne 77 -62/2024.
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position as a participant in the trial’ [13, p. 32]. As
A. G. Khaliulin was right to note, ‘unlike other bodies
carrying out the criminal prosecution, the prosecutor
performs this criminal-procedure function while basing
on his main function — supervision of law enforcement’
[15, p. 8].

However, it would also be wrong to fix upon these
judgements in view of the cases (even though not nu-
merous) of unreasonable (erroneous) refusals of the
prosecutor from charges.

The interpretation of the institution of the prose-
cutor’s refusal to charge provided by the Constitutional
Court of the Russian Federation demonstrates the un-
conditionality and inflexibility of the modern legislative
approach that determines the direct dependence of
the scope of proceedings on the position of the public
prosecutor. In this interpretation, the application of
Part 7 of Article 246 of the RF Criminal Procedure Code
acquires certain conditions: 1) the refusal to charge
must be substantiated and accompanied by references
to the grounds provided for by law; 2) the court’s deci-
sion that rests on the relevant position of the public
prosecutor is permissible only after completing the ex-
amination of the relevant case materials and after
hearing the opinions of participants in the court ses-
sion on the part of the prosecution and defense;
3) if a higher-rank prosecutor finds that the relevant
publicinterests were not secured by a lower-rank pros-
ecutor, the former is obliged to correct the detected
deviations from the requirements of the law'. These
theses are reflected in Item 20 of the Resolution of the
Plenum of the Supreme Court of the Russian Federa-
tion of December 19, 2017 No. 51 ‘On the Practice of
Applying Legislation in the Consideration of Criminal
Cases in the Court of First Instance (General Procedure
for Judicial Proceedings)’.

The listed conditions appear to be fully justified.
Their existence, on the one hand, keeps the adversarial
principle from blurring and, on the other hand, pro-
vides an opportunity to correct mistakes made by the
public prosecutor. In particular, the requirement that
the prosecutor is to substantiate his refusal to charge
serves as a guarantee against abuse of the prosecutor’s
power, reduces corruption risks in resolving criminal
cases, complies with the general legal requirement for
the validity of decisions taken in the criminal process,
and reduces the risk of the prosecutor taking an erro-
neous position.

The condition associated with the possibility of an-
nouncing a refusal to charge only after the judicial inves-
tigation is completed, also follows from the publicity of
criminal procedure and the need to promote the victim’s
interest in the criminal process. Supporting the public
prosecution is the prosecutor’s duty, not his right. The
prosecutor does not have the right to dispose of this
duty at his own discretion since the supporting of the
prosecution is not carried out in the personal interests
of a particular prosecutor or even in the interests of the
department to which he belongs, but in the interests of
society and the state as a whole. In addition, in the ab-
sence of the institution of subsidiary prosecution in the
Russian criminal procedure (i.e., the right of the victim
to independently support the prosecution when the
public prosecutor refuses to charge), the prosecutor’s
announcement of the refusal to charge at an earlier
stage of the trial would deprive the victim of the oppor-
tunity to participate in the examination of evidence,
bring his position to the court and to the parties, and
present evidence.

In this regard, the following example from judicial
practice is illustrative: having reached the cassation in-
stance, the victim’s representative managed to make
the court recognize the prosecutor’s partial refusal to
charge as ungrounded despite the prosecutor’s insist-
ence on leaving the decision unchanged.

The public prosecutor’s partial refusal to support
the charge of committing the crime under Part 1 of Arti-
cle 201 of the Criminal Code of the Russian Federation
(hereinafter also referred to as the RF Criminal Code)
and the acceptance of this partial refusal by the court,
resulted in the termination of criminal prosecution on
the remaining part of the charge due to the expiration
of the statute of limitations for criminal prosecution as
per Item 3 of Part 1 of Article 24 of the RF Criminal Pro-
cedure Code. The victim had to independently appeal
against the decision in two instances before the Court of
Cassation overturned it and transferred the criminal
case for a new appeal review. The decision was substan-
tiated by the fact that the prosecutor’s refusal to charge
was announced before the end of the judicial investiga-
tion of the criminal case, this resulting in a violation of
the victim’s right to an adversarial trial in conditions of
equality of the parties?. In this case, the prosecution ser-
vice insisted in all instances on the legality and validity
of the prosecutor’s refusal to charge.

In practice, there is often discrepancy between
the positions of prosecutors regarding the substanti-
ation for the refusal to charge. Such situations are,

1 0On the case of verifying the constitutionality of the provisions of Articles 125, 219, 227, 229, 236, 237, 239, 246, 254, 271, 378, 405
and 408, and Chapters 35 and 39 of the Criminal Procedure Code of the Russian Federation in connection with requests from cou rts
of general jurisdiction and complaints from citizens: Resolution of the Constitutional Court of the Russian Federation No. 18-P
of December 8, 2003. Accessed from the legal reference system ‘ConsultantPlus’.

2 Cassation Resolution No. 77-62/2024 of the Second Cassation Court of General Jurisdiction of January 16, 2024.
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Mpokypop 8 cocmAazamessbHOM y20/108HOM Mpoyecce...

KOHEYHO, He)KenaTeslbHbl, MOCKONbKY MpPOLEeccyasibHO
Ntoboi NpoKypop (He3aBMCMMO OT NMEepPcoHanMu) npea-
CTaBNAET NPOKYPaTypy B LLE/IOM, YTO BbITEKAET U3 NPUH-
uMna eaumHCTBa NpoKypaTypbl. OgHAKO 04YEBUAHO, YTO
Nno O6BEKTUMBHLIM MPUYMHAM MOSHOCTBIO MUCKAKYUTD
OLWNHBKM HEBO3MOXKHO.

MpaBoMoume BbILECTOALLENO NPOKYpPOpa OTpearu-
poBaTb NpUHECeHWeM aneanALMOHHOrO, KaCCaLMOH-
HOro, HaA30PHOrO NpeAcTaBAeHUA HAa HEOBOCHOBaHHbIM
OTKA3 HUMKECTOSALLEro NPoKypopa OT 0b6BMHEHMA 06y-
cnoBneHo obLenpaBoBON JIOTMKOW, B CUY KOTOPOI B
C/ly4anx, Koraa 3akoH TpebyeT yKasaHMA MOTUBOB pelle-
HWA, NPeAnonaraeTca U BO3MOXKHOCTb UX NocneaytoLemn
NPOBEPKM N oLeHKM. KaK yKazan KoHCTUTYLMOHHbIN Cya,
Poccuiickoit degepaummn B MNoctaHoBaeHun oT 8 ge-
Kabpa 2003 r. No 18-, «...nHaye pelueHue HUXKecTon-
LLero Npokypopa o6 oTkase oT 06BMHEHUA NpeBpaLla-
NIoCb 6bl B OKOHYaTe/IbHOE peLLeHNe, KOTOPOE, BOMNPEKMK
NPWHLMNAM NPaBOBOro rocyAapcTBa, He MOXeT ObiTb
MCMNPaB/NIEHO HU B PaMKaXx LLeHTPa/M30BaHHOMN CUCTEMDI
OpPraHoB NPOKypPaTypbl, HU CYAOMY.

BblwensnoxeHHoOe MNO3BOAAET 3aK/IOYUTb, YTO
JIOTUKA perynvpoBaHuA Bonpoca O MOCAeAcTBUAX OT-
Kasa NpoKypopa OT 06BMHEHMUA SICHA /INWb C YY4ETOM
KOHCTUTYLLMOHHOIO UCTO/IKOBAHMA NOOXKEHWUN YacTu 7
cTaTbu 246 YMK P®. Takon noaxon HanpasfieH Ha
obecneyeHure banaHca: Mexay peanmsaument coctasa-
TeNbHOCTM (CyZ NOCTAaHOBAAET NPUrOBOP B pamKax 06-
BMHEHUA, KOTOpPOe NpeabABAEHO N NOAAEPMKAHO CTO-
pOHOW 06BUHEHMA) N CO34aHMEM YC/IOBUI ANA pearu-
poBaHWA cypa Ha HeoboCcHOBaHHOE WMAKM oWKMBOYHOe
pelueHure rocyaapcTBeHHOro 06BMHUTENA 06 OTKase oT
06BUHeHUA. [peacTaBNAeTCA, YTO OTPAKEHME B TEKCTE
3aKoHa 0603Ha4YeHHbIX KOHCTUTYUMOHHbIM Cyaom PO
YCNOBUA O MOTMBMPOBAHHOCTM U CBOEBPEMEHHOCTMU
OTKa3sa MpoKypopa oT obsMHeHUA ByaeT cnocobeTso-
BaTb 6o/iee cMCTEMHOMY NPABOBOMY PEryMpoBaHuto,
CHUMKEHWIO BEPOATHOCTU AOMYCKaeMblx npasBonpume-
HUTENEM OLWMOOK.

YTo KacaeTcA npoLeccyanbHbIX BO3MOXHOCTEMN
YYaCTHMKOB NpoLecca, TO CaM CyZ NPaBOMOYEH Y¥Ke B
xoge cypebHoro pasbupartennbcTsa 0b6paTUTbCs K Npo-
Kypopy ¢ npocbboii MOTUBMPOBaTb pelleHne 06 oTKase
OT 06BMHEHMA. B cnyyae Hecornacusa ¢ COCTOsSBLIMMCA
BCNEACTBME OTKA3a OT OBBUHEHUA pelleHnem noTep-
nesBLWUI, ero 3aKOHHbIM MpeacTaBuUTeNb, NpPeacTaBu-
TeNb, NPOKYPOP W MHbIE NNLA, YbU MHTEPEChl 3aTpo-
HYTbl TAaKUM peLleHneM, BnpaBe 06paTUTbCA C COOTBET-
cTBytowel Kanobon, npencraBAeHNeEmM B BblleCTOA-
WMA cys B MHCTAHUMOHHOM nopsaake. Mpu Haanumm
BCEX MepeyvuUCcneHHblX ycnoBui obecnedymBatoTcsa ra-
paHTMM NYBANYHOrO MHTEPECA B YrOJIOBHOM CyA0MNpo-
n3BoacTBe.

Cama BO3MOKHOCTb OTKa3a NPOKypopa oT 06BUHe-
HUWA NOAYEPKMBAET 3HaYeHWe cTaammn cyaebHoro pasbupa-
TENbCTBA KaK LIeHTPasIbHOM CTaguu npoLiecca, B KOTOPOM
HenocpeacTBEHHO U C y4acTMeM CTOPOH MCCaeayroTca A0-
KasatenbctBa. [Mecatmnetms Hasag C. A. T onyH&UM
noavepkunsan: «Heobxoanmo pewwmntenbHo 6opoTbea €

TOW TOYKOM 3peHus, 4To ByaTo 6bl 3a4a4a cyaebHoro 3a-
ceflaHnA CBOAMTCA TOMbKO K OLLeHKe MaTepuanos, Co-
6paHHbIX NpeaBapuUTeIbHbIM CIeACTBUEM, YTO CaMOCTO-
ATeNbHOEe nccnenoBaHne GaKTUYECKOro COCTOAHMA Aena
He OTHOCUTCA K BeAeHuto cyaa...» [3, c. 24]. CtouT am yno-
MWHAaTb, HAaCKO/IbKO aKTyaslbHbl 3TW C/10Ba B BEK «COpY-
paste» 06BUHUTE/IbHBIX LOKYMEHTOB B MPUTOBOP.

Cneumnduryeckan 3agaya nognepratb 06BMHEHME,
KOTOpoe HalAaeT ybeanTesibHOe NOATBEPKAEHNE A0KA-
3aTeNbCTBAMM B COCTA3aTe/IbHOM cyaebHOM NpousBosa-
CTBE, — BOT YTO OMPaBAbIBAET BO3MOXKHOCTb NPOKYPOpP-
CKOTO YCMOTPEHMUA OT MMEHWU 0bLLEeCTBEHHOCTM Ha OC-
HoBe NpPodeccMOoHaNbHON NPUBEPKEHHOCTU 0O BEKTUB-
HOW OUEHKe [0KA3aTenbCTB U MPUHATUIO 3aKOHHbIX,
cnpaBea/IiMBbIX U OOBbEKTUBHbIX PeLIeHUi. YHUKanbHasA
McTopMYeckas posib MPOKypopa B rocyaapcTBEHHOW ae-
ATENbHOCTU M YTOZIOBHOM Npouecce obycnoBneHa Hale-
JIEHHOCTbIO Ha C/IYKEHMeE NPaBy M CNPaBeAIMBOCTH, @ He
YrO/IOBHOM penpeccmm Kak TakoBoM.

CnpaBen/imBo B nMTepaType obpallaeTcs BHUMA-
HWe Ha To, YTo cneumdmrKa Poan NPoKypopa B AH0HOM
npaBonopsAaKe 3aK/104aETCA B TOM, YTO OH HECET OTBET-
CTBEHHOCTb 33 MMUAXK YrOJIOBHOIMO CyA0MNpOM3BOACTBA
B LLe/IOM, 33 OLLeHKY ObL,eCcTBEHHOCTbIO MpoLueaypHOM
(8 TOm uncne) cnpasegnansoctu [21, c. 345-346]; oboc-
HOBAHHO MOAYEPKMBAETCA HECOBEPLIEHCTBO Tpaguum-
OHHO MPUHATOW AUXOTOMUU MHTepeca 0H6BMHAEMOro U
nybanMyHoro nHTepeca (NpeacTaBuUTENEM KOTOPOroO Bbl-
cTynaeT npokypop) [22, c. 249]. Poccuitickan npakTuKa
HarNA4HO WANIOCTPUPYET 3TU Te3UCbl MHOTOYUCIEH-
HbIMW NPUMEpPaMM He TOJIbKO OTKa3a OT 06BUHEHMSA, HO
N BHECEHWA NPOKYpOpamMu npeactaBneHui ¢ Tpebosa-
HUEM O CMATYEHUM NMOJIONKEHUA OCYKAEHHDIX.

MpeacTaBnaeTcs, BCE BblLLEN3NOKEHHOE NO3BOAAET
MPUITK K BbIBOAY, YTO NOAAEPKAHUE NMPOKYPOPOM rocy-
[APCTBEHHOrO 0H6BUHEHUA €CTb BbIPaXKEHWE IKCK/IO3MUB-
HOWM gns coctsasaTesibHOro cyaebHoro pasbupatenbctsa
bYyHKUMK. YKa3aHHOe He 03HayaeT NPOTUBOMOCTaBAEHUA
noAfepkaHus OB6BMHEHMS U YrOJIOBHOTO MpecinefoBa-
HuA. Cornacumca ¢ HO. B. Ko3ybeHKo B TOM, YTO «yronos-
Hoe npecnefoBaHWe — 3TO ABUXKYLLAA CUNA YrOJIOBHOTO
npouecca. OHo “opraHusyeT” Becb NPOLLECC MO KOHKPET-
HOMY Yro/0BHOMY Aeny, OonpeaenseT CoAep’kaHue Wt
HanpaB/ieHWe NPon3BoACTBa No Hemy» [6, ¢. 109]. JleKcu-
yeckoe obocobneHne «noaaepKaHus O6BUHEHMA», B
CBOIO oYepesb, NoAYepKMBaET He0HX04MMOCTb Noasep-
YKaHMA MLWb 3aKOHHOTO U 06OCHOBAHHOTO, TO eCcTb ybe-
ONTENbHO MOATBEPNKAEHHOrO [0Ka3aTeNIbCTBaMM B Npo-
uecce cyaebHoro cnepctaua, obsuHeHuA. OTKas e oT
06BMHEHUs NuwaeT cyaebHoe pa3bupaTenbcTBO €ero
npeameTa, 060CHOBAHHO NPENATCTBYET NOCTAaHOBIEHUIO
06BUHUTENBHOIO NPUroBopa. Bmecte ¢ Tem ny6AnYHOCTb
YrONOBHOro npouecca AUKTyeT HeobxoaMMOCTb BbINoI-
HeHMA ycnoBui 0BOCHOBAHHOCTM U CBOEBPEMEHHOCTU
OTKa3a NPOKYPOPOM OT NOAAEPKAHUA FTOCYAAPCTBEHHOTO
06BMHEHUS. TaKoM NOAXOL, KaK BUAMUTCA, COTNAcyeTcsa U C
pa3pabaTbiBaeMoii B OKTPMHE Teopuein cyaebHoro npe-
CNefoBaHUA, OCYLLLECTBAAEMOro NPOKYPOPOM, Kak obLue-
cTBEHHOro gosepus [19, c. 157].

-611-

The Prosecutor in Adversarial Criminal Proceedings...

of course, undesirable since any prosecutor (regardless
of his personality) represents the prosecution service as
a whole, which follows from the principle of the unity of
the prosecution service. However, for objective reasons,
it is obviously impossible to completely exclude errors.

The authority of a higher-ranking prosecutor to re-
spond to an unjustified refusal to charge of a lower-rank-
ing prosecutor by making an appeal, cassation, or super-
visory demand complies with the general legal logic, by
virtue of which, in cases where the law requires that rea-
sons justifying the decision be provided, the possibility
of subsequent verification and evaluation of these rea-
sons is assumed. As indicated by the Constitutional
Court of the Russian Federation in Resolution No. 18-P
of December 8, 2003, ‘... otherwise, the decision of the
lower-ranking prosecutor to refuse to charge would turn
into a final decision, which, contrary to the principles of
the law-governed state, cannot be corrected either
within the framework of a centralized prosecution sys-
tem or by court’.

The above suggests that the logic of regulating the
issue of the consequences of the prosecutor’s refusal to
charge is clear only with due account for the constitu-
tional interpretation of the provisions of Part 7 of Article
246 of the RF Criminal Procedure Code. This approach is
aimed at ensuring a balance between the implementa-
tion of the adversarial principle (the court delivers a ver-
dict within the extent of the charge that has been pre-
sented and supported by the prosecution) and the crea-
tion of conditions for the court to respond to the unrea-
sonable or erroneous decision of the public prosecutor
on refusing to charge. Seemingly, adding into the legis-
lation of the conditions on substantiation and timeliness
of the prosecutor’s refusal to charge, as outlined by the
Constitutional Court of the Russian Federation, will con-
tribute to a more systematic legal regulation and will re-
duce the probability of mistakes by law enforcers.

As to the procedural capabilities of the participants
in the process, the court itself has the right to appeal to
the prosecutor during the trial with a request to sub-
stantiate his decision to refuse to charge. In case of dis-
agreement with the decision taken as a result of the re-
fusal to charge, the victim, his legal representative, rep-
resentative, prosecutor, as well as other persons whose
interests are affected by such decision, have the right to
file an appropriate complaint or demand to a higher
court in accordance with the instance-based sequence
of appeal. If all these conditions are met, the guarantees
of public interest in criminal proceedings are ensured.

The very possibility of the prosecutor’s refusal to
charge underscores the importance of the trial stage as
the central stage of the process in which evidence is ex-
amined directly and with the participation of the parties.

Decades ago, S. A. Golunsky emphasized that ‘it is nec-
essary to stand firm against the point of view that the
task of the court session is limited only to evaluating the
materials collected in the preliminary investigation, and
that an independent study of the actual state of things
does not belong to the jurisdiction of the court ..’
[3, p. 24]. Today, in the age of ‘copy -pasting’ the indict-
ment documents into the verdict, this position deserves
particular attention.

The specific task of supporting the prosecution that
can find convincing evidence in an adversarial trial is
what justifies the possibility of prosecutorial discretion,
on behalf of the public and on the basis of the prosecu-
tor’s professional commitment to an objective assess-
ment of evidence and to making legitimate, fair, and ob-
jective decisions. The unique historical role of the pros-
ecutor in government activities and criminal process is
determined by the focus on serving the law and justice
rather than on criminal repression as such.

It is fairly noted in the literature that in any legal
order the prosecutor’s role is specific in that the prose-
cutor is responsible for the image of criminal proceed-
ings in general, for the public’s assessment of justice, in-
cluding procedural justice [21, pp. 345-346]; also rightly
emphasized is the imperfection of the traditionally ac-
cepted dichotomy of the interest of the accused and the
public interest (represented by the prosecutor) [22, p.
249]. These theses are vividly illustrated by Russian prac-
tice with its numerous examples of not only refusals to
charge but also of making submissions by prosecutors
aimed at mitigating the convicts’ situations.

All of the above facts allow for a conclusion that the
prosecutor’s support of the public prosecution is a man-
ifestation of the function exclusive to adversarial litiga-
tion. This does not mean that supporting the charges
and criminal prosecution are opposed to each other. We
agree with Yu. V. Kozubenko that ‘criminal prosecution
is the driving force of the criminal process’. It ‘arranges’
the entire process in a specific criminal case, determines
the content and direction of the proceedings [6, p. 109].
The lexical ‘individuation’ of ‘supporting the charge’, in
turn, emphasizes the need to support only a legitimate
and well-founded charge, that is, a charge convincingly
confirmed by evidence during the judicial investigation.
Meanwhile, the refusal to charge deprives the trial of its
subject matter and justifiably prevents from delivering a
verdict of guilty. At the same time, the publicity of the
criminal process implies the need to comply with the re-
quirements of validity and timeliness of the prosecutor’s
refusal to support the public charge. This approach
seems to be consistent with the doctrinally developed
theory of prosecution in the court carried out by the
prosecutor as public trust [19, p. 157].
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KunuHa U. B.

MN3meHeHMe NPOKYPOPOM 06BMHEHUSA
B CTOPOHY CMArYeHuUsA

BmecTe ¢ Tem Bonpoc o npegenax cygebHoro pas-
b6upaTenbCTBa M POM NPOKYPOPaA B UX ONpPEeAesIeHUU He
ncYepnbiBaeTca NPUBEAEHHbIM BbILLE aHA/IU30M.

BbicTpoeHHaA npoueccyasbHaA J0TMKA PyLUMTCA
BBEAEHMEM 3aKOHOZATENEM UHCTUTYTA M3MEHEHUS 06-
BUHEHMA TFOCYAapCTBEHHbIM 06BUHMTenem. Ecnm Tou-
Hee, Npobnemy obpasyeT HOpMaTUBHOE onpeaeneHve
M3MeHeHMs 0BBUHEHUA U CPOPMYIMPOBAHHbIE B aKTax
KoHctutyuymoHHoro Cyaa npaBoBble MocneacTBuA Ta-
KOro usmeHeHus. Koib CKOpPo yCcuANTb 06BUHEHUE (13-
MEHUTb B cyaebHoi cTagum ob6BUHEHME B CTOPOHY,
YXYALLAOLWYIO NOJIOXEHME NOACYAMMOro) NpPoKypop B
CU/ly 3aKOHA He BnpaBe, TO 0603HAYEHHbIN AUCKYPC
npuobpeTaeT 3HaYeHWE NMPUMEHUTENBHO K CUTYyaLMAM,
KOrga MpOKypop «M3MeHseT 0b6BMHEHME» B CTOPOHY
CMATYEHMA.

TaK, ncxoaa 13 yactm 8 cratbm 246 YIMK PO rocy-
[apCTBEHHbIN 06BMHUTENb A0 YAANEHWA Cya B COBELLA-
TE/NIbHYID KOMHATy A1A MNOCTAaHOBNAEHUA NpUroBopa
MOMET TaKKe U3MEHUTb 0OBUHEHWE B CTOPOHY CMATYe-
HUA NyTem: 1) UCKNIOYEHUA U3 IOPUANYECKON KBanUdU-
KaLMKn OeAHUA NPU3HAKOB NPECTYN/IeHWA, OTArYaoWwmx
HaKasaHue; 2) UCKAOYEHMA U3 0B6BUHEHMUA CCbIIKM Ha
Kakyto-1mbo Hopmy YK PD, ecnn gesaHue noacyammoro
npeaycmaTtpuBaeTtca gpyroit Hopmon YK PO, Hapyuwe-
HWe KOTOPOIM BMEHANOCh eMy B 06BMHUTEIbHOM 3aKt0-
YeHWUM UAN OBBUHUTENBHOM aKTe; 3) nepeksanvduKa-
UMN OesHUA B COOTBETCTBUM C Hopmol YK PO, npeay-
cMaTpuBatoLel bonee MArkoe HakasaHue.

Mpwn aTom 13 gaHHOro KOHCTUTYUMOHHbIM Cyaom
P® TOnKoBaHMA cnedyeT, UTO «U3MEHEHWe rocygap-
CTBEHHbIM 06BUHUTENEM 06BMHEHMA B cyaebHOM 3ace-
OaHVW NpeKpalLLaeT coCTA3aTeIbHOCTb NPOLLecca B COOT-
BETCTBYIOLLEN YacTu, B CBA3M C YEM Cy/, MEPBOM MHCTaH-
LMW CBA3AH TaKMM 3aABNEHMEM, a ero nNpoBepKa BO3-
MOHa N1LLb B NOPAAKE anennaLMOHHOIO M KacCalWoH-
Horo obxanosaHua» [1, c. 1371

MNopobHoe TONKOBaHME HUKAK He coraacyeTca C
MHbIMW YTBEPAMUTENIbHBIMW TE3UCAMM O TOM, YTO Cy He
[OOJIKEH CTaBUTBLCA B NMOJIOXKEHWE, KOTAA OH BbIHYXAEH
BbIHOCUTb 3aBeLOMO A5 cebsa HenpaBOCYAHbIN aKT.

bonee Toro, ykazaHue Ha BO3MOXHOCTb NPOBEPKU
3aABneHUA 06 U3MEHEHUN OBBMHEHWS BbILIECTOALLMM
CyZOM YA3BMMOM NO3ULMM CYAa He OTMEHAET: B NpoBe-
POYHbIX MHCTAHUMAX AeMCTBYET 3anpeT NoBopoTa K Xya-

wemy. B cmny ykasaHHOro npuMHUmMna cys, anennaumoH-
HOM MHCTaHUMW BNpaBe yXyALWUTb MOJIOKEHUE OCYK-
[OEHHOro, onpaBAaHHOro, LA, B OTHOLLEHMW KOTOPOTO
YronoBHOE AeN0 NPeKpaLLeHo He MHAYe KaK Mo Kanobe
WAN NPeacTaBNEHUIO, COAEPKaLLMX TpeboBaHMe O Ta-
KOM YXYALIEHUW.

MpuBeaeHHble MONOXKEeHUA 060CTPAT Heonpe-
OEeNeHHOCTb B BONMPOCe O NPaBOBOM MOJIOXKEHUM cyaa
M NpoKypopa B yronosHom npouecce. C of4HOWN cTO-
POHbI, KOHCTUTYUMOHHbIM Cyaom PO (a Bcneg 3a HUM
3aKoHoZaTenem) nocnenoBaTeslbHO OTCTaMBaeTCs He-
3aBMCMMOCTb CyZa, CAaMOCTOATE/IbHOCTb B MPUHATUU
peLleHnit, BOSMOMXKHOCTb MHULIMATUBHOW NPOBEPKU UM
AoKa3zaTenbcTB. C ApYroi CTOPOHbI, BCE 3TU BO3MOMXKHO-
CTU HUBEAUPYIOTCA NPUHAANEXKALWMM NMPOKYPOpY MO-
HOMONbHLIM MPABOM OMnpeseneHns MNPUMEHUMbIX
HOPM Yro/IOBHOTO 3aKOHa A/NA uenel KeanndbuKauum
06CTOATENBCTB KOHKPETHOTO YroN0BHOrO Aena. Mpu Ta-
KOM noaxone B POCCUMIACKOM Yro/IOBHOM NpoLiecce HeT
MeCTa K/lacCMYecKon npaBoBoi dopmyne «cyg 3HaeT
npaso» (Jura novit curia). O4eBnaHO, BBEAEHNE UHCTU-
TyTa «U3MeHeHUA OBBMHEHUA» U UCTOSIKOBAHWE Ero
nocneacTenii KoHCTUTyuMoHHbIM Cygom PO asuaoch
NOAMEHOM MOHATUW, KOraa M3MeHeHuMe O6BUHeHWA
(uto dakTMueckn npeactasnseT coboi YaCTUYHBIN OT-
Ka3 OT 06BMHEHMA) BbII0 NOAMEHEHO BblpaXKaembim
NPOKYPOPOM MHEHUEM O MPUMEHUMOM MaTepuanb-
HOM 3aKOHe.

Takana beccMcTeMHOCTb B MOAX04aX BieYeT MHO-
YKEeCTBO HeraTMBHbIX NOCAeACTBUIN ANA OpraHU3auum
YroNI0BHOTO CyAOMNPOWM3BOACTBA. TaK, Cya MO MUTOram
nposeaeHHoro cyaebHoro cnepcrTeus, NoayvymMs Nos-
Hoe npeacTaBneHne O (GaAKTUYECKOM COoCTaBAAloLEN
06BUHEHMA, Ha NOPOre paspeLleHns YroIOBHOMO Aena
Mo CyLLecTBY CTaBWUTCA B 3aBUCMMOCTb OT MHEHMA O
lopuanNYeckon KBanmdpuKkaunmm ogHon M3 CTopoH. bo-
nee toro, KoHcTUTyumoHHbI Cya PO oTBEpr BO3MOXK-
HOCTb pearnpoBaHuA cyfa Ha 3aBefOMO OWMBOYHOe
M3MeHEeHWe rocobBUHUTENEM KBanMOUKALUM B CTO-
POHY CMArYeHUA NOCPeaCTBOM HaMpaB/ieHUA Yroa0B-
HOro fiena MPOKypopy, yKasas, YTO «npenyCMOTpeH-
Hoe NocTtaHoBneHuem o1 02.07.2013 Ne 16-M (a cnepo-
BaTeNbHO, U N. 6 4. 1 cT. 237 YMNK P®) nonHomoume cyaa
NMepBoM WMHCTAHUMM NO BO3BPALLEHUIO YrONOBHOIO
Aena NPoKypopy He pacnpoCTpPaHAETCA Ha Cayyau u3-
MeHeHUA 06BMHEHUA B cyae rocyfapcTBeHHbIM 06BU-
HUTEeNEeM B CTOPOHY cmaAryeHusa (OnpepeneHne KoH-
cTuTyumoHHoro Cyaa P® ot 10.02.2016 Ne 226-0)».

1Mo 3anpocy KypraHckoro 061acTHOTO cyAa 0 NPOoBepPKe KOHCTUTYLIMOHHOCTM YacTy BOCbMOW CTaTby 246 YrosI0BHO -NPOLLeccyanbHoro
KoZeKca Poccuickolt depepaumm [InekTpoHHbIM pecypc]: Onpeaenernne KoHctutyumoHHoro Cyaa PO ot 10 desp. 2016 r. Ne 226-0;
06 oTKase B NPUHATUM K PaCCMOTPEHMIO »Kanobbl rparkaaH bepkaHuHol T. A., Bacunbesa A. A. u Bacunbesoit A. J1. Ha HapyLueHne
MX KOHCTUTYLIMOHHBIX NPaB YacTblo TpeTbew cTaTbM 124, yacTAMM celbMOM M BOCbMOM cTaTbk 246 1 cTaTbel 252 YronosHo-npoLec-
cyanbHoOro Kogekca Poccuitickoint depepaummn [dnekTpoHHbIM pecypc]: Onpegenenne KoHctutyumoHHoro Cyaa PO ot 10 mapTa
2016 1. Ne 457-0; O6 oTKase B NPUHATUMN K PACCMOTPEHWUIO Kanobbl rpaxkaaH fonosaHtoka C. M. u LeliHuHa A. C. Ha HapylweHune
MX KOHCTUTYLIMOHHBIX NPaB 4acTbio TpeTbel cTaTbk 15, nyHKTOM 1 4yacTi nepBol ctaTbm 237 1 YacTblo NepBow cTaTbu 252 YronosHo-
npoteccyanbHoro Kogekca Poccuiickont ®eaepaumm [InekTpoHHbIN pecypc]: Onpeae neHne KoHcTuTyumoHHoro Cyaa PO ot 7 anp.
2022 r. Ne 824-0. locTyn 13 cnpaB.-npaBoBoi cuctembl « KOHCynbTaHTAOCY.
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Kilina I. V.

Changing the Charge by the Prosecutor
to Downgrade It

The issue of the scope of judicial proceedings and
the role of the prosecutor in determining it cannot be
limited to the above analysis.

The well-established procedural logic is ruined by
the legislator’'s implementation of the institution of
changing the charge at the public prosecutor’s discretion.
To be more precise, the problem is caused by the regula-
tory definition of a change in the charge and the legal con-
sequences of such a change formulated in the acts of the
Constitutional Court. Since the prosecutor does not have
the right to escalate the charge (to change the charge at
the trial stage so that it would worsen the defendant’s sit-
uation) by virtue of the law, the indicated discourse ac-
quires significance in relation to situations where the
prosecutor changes the charge to downgrade it.

According to Part 8 of Article 246 of the RF Criminal
Procedure Code, before the judge leaves for a consulta-
tion room to deliver a verdict, the public prosecutor may
also downgrade the charge by: 1) removing the signs of
the crime aggravating the punishment from the legal
qualification of the act; 2) excluding from the charge a
reference to any provision of the RF Criminal Code if the
defendant’s act is covered by another provision of the
RF Criminal Code the violation of which was imputed to
him in the charge sheet or in the bill of indictment; 3)
reclassifying the act in accordance with the provision of
the RF Criminal Code that prescribes a milder penalty.

At the same time, as follows from the interpreta-
tion given by the Constitutional Court of the Russian
Federation, ‘changing the charge in trial by the public
prosecutor disestablishes the adversarial nature of the
process in its relevant part, and therefore the court of
first instance is bound by such a statement, while its ver-
ification is possible only through ordinary and cassation
appeals’ [1, p. 137]%

This interpretation does not agree in any way with
other affirmative theses that the court should not be put
in a position where it is forced to deliver an obviously
wrongful act.

Moreover, indication of the possibility of verifying
the charge-changing statement by a higher court does
not negate the vulnerable position of the court: verifica-
tion instances are not allowed to worsen the situation of
the person under investigation. By virtue of this principle,

the only situation where the court of appeal has the
right to worsen the situation of the convicted/ of the ac-
quitted/ of the person against whom a criminal case has
been terminated is on the basis of a complaint or a sub-
mission containing a demand to worsen his situation.

The above provisions aggravate the uncertainty
about the legal status of the court and the prosecutor in
the criminal process. On the one hand, the Constitu-
tional Court of the Russian Federation (and, subse-
quently, the legislator) consistently defends the inde-
pendence of the court, its autonomy in decision-making,
and the possibility of discretionary verification of evi-
dence. On the other hand, all these possibilities are ne-
gated by the prosecutor’s monopoly right to determine
the applicable provisions of the criminal law for qualify-
ing the circumstances of a particular criminal case. With
this approach, there is no place for classical legal for-
mula ‘the court knows the law’ (Jura novit curia) in the
Russian criminal process. Obviously, the introduction of
the institution of ‘changing the charge’ and the interpre-
tation of its consequences by the Constitutional Court of
the Russian Federation turned to be a concept manipu-
lation: a change of the charge (which, in essence, is a
partial refusal to charge) was substituted with the opin-
ion expressed by the prosecutor on the applicable sub-
stantive law.

Such haphazard approaches have many negative
consequences for the organization of criminal proceed-
ings. On the threshold of resolving the criminal case, the
court, having received a full understanding of the factual
component of the charge based on the results of the ju-
dicial investigation, is put in a position of dependency on
the opinion of one of the parties with regard to legal
qualification. Moreover, the Constitu tional Court of the
Russian Federation rejected the possibility of the court
reacting to a deliberately erroneous change in the qual-
ification by sending the criminal case to the prosecutor
by the prosecuting official wishing to downgrade the
charge: the Court pointed out that ‘the right of the court
of first instance to return the criminal case to the prose-
cutor as defined in Resolution No. 16-P of July 2, 2013
(and, consequently, in Item 6 of Part 1 of Article 237 of
the Criminal Procedure Code of the Russian Federation)
is not applicable to cases where the prosecuting official
changes the charge in trial to downgrade it (Ruling of the
Constitutional Court of the Russian Federation No. 226-O
of February 10, 2016)".

1 0n the request of the Kurgan Regional Court to verify the constitutionality of part eight of Article 246 of the Criminal Procedure
Code of the Russian Federation: Ruling of the Constitutional Court of the Russian Federation No. 226 -O of February 10, 2016. Ac-
cessed from the legal reference system ‘ConsultantPlus’; On the refusal to accept for consideration the complaint of citizens T. A.
Berzhanina, A. A. Vasilyev and A. L. Vasilyeva about violation of their constitutional rights by part three of Article 124, parts seven
and eight of Article 246 and Article 252 of the Criminal Procedure Code of the Russian Federation: Ruling of the Constitutional Court
of the Russian Federation No. 457-0 of March 10, 2016. Accessed from the legal reference system ‘ConsultantPlus’; On the refusal
to accept for consideration the complaint of citizens S. M. Golovanyuk and Ya. S. Sheynin about violation of their constitutional
rights by part three of Article 15, ltem 1 of part one of Article 237 and part one of Article 252 of the Criminal Procedure Code of the
Russian Federation: Ruling of the Constitutional Court of the Russian Federation No. 824 -0 of April 7, 2022. Accessed from the legal

reference system ‘ConsultantPlus’.
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lMpokypop 8 cocmAzamesbHOM y20/108HOM Npoyecce...

OpHoBpemeHHo ¢ 3tum B OnpepenexHun ot
10.03.2016 Ne 457-O yka3blBaeTcA, YTO Ccy4, anennaum-
OHHOW WMHCTaHLMKM, YCTAHOBMB, YTO MO3ULMA rocyaap-
CTBEHHOTO 00BWHWTENA, W3MeHuBLEro ObBUHEHMe
B CTOPOHY CMAIYEHUA, OYEBUAHO OWMBOYHA M UTO
baKTnyeckne obCTOATENIbCTBA, HA KOTOPble OH CCblna-
eTcA Npu U3MeHeHUn o6BUHEHUA, PaBHO Kak u obcTon-
TeNbCTBA, U3NOXKEHHble B 0OBMHUTENbBHOM 3aK/toye-
HUW, 0OBUHUTENBHOM aKTe WUAN OOBBUMHUTENIbHOM MO-
CTQHOB/IEHNN NMBO YCTaHOBNEHHbIE B X0ae cyaebHoro
pa3bupaTtenbcTBa, CBUAETENLCTBYIOT O HAIMYMKY B Ael-
CTBMUAX 0O6BMHAEMOro NpM3HaKoB Honee TAXKKOro npe-
CTYNAEHUA, U NPU HAaNUYMWK }Kanobbl NoTepneBLUEro Ha
NPUroBOp, KOTOPOM MHULMMPOBAH anennAaunoOHHbIN
nepecMoTp YroJIoBHOro Aena v B KOTOPOM MocTas/eH
Bonpoc 06 yxyaweHWW nonoxeHua o6BUHAEMOro,
BNpase OTMEHUTb MPUIrOBOP W BEPHYTb Yro/J0BHOE
Aeno NpoKypopy.

MocnepoBaTenbHbIM aHAAM3 NO3MLMIA KOHCTUTYUK-
oHHoro Cyaa P® no3sonsaeT 06HapyXWTb UX NPOTUBOpPE-
YMBOCTb. TaK, ecnn cneposatb Teancam KoHCTUTYUMOH-
Horo Cyaa P®: 1) cyn nepBol MHCTAHLMK, yCMaTpuBas
OYeBUAHYIO OWMBOYHOCTb M3MeHeHWA 0bBUHEHMA Npo-
KYpPOPOM B CTOPOHY CMATYEHWA, HEe BNpaBe BEPHYTb yro-
JIOBHOE A,eNo NPOKYpopy 1, He 061a4aa UHbIMK NpoLec-
Cya/lbHbIMM BO3MOXHOCTAMM, AO/IXKEH NOCTaHOBUTL 3a-
BELOMO ANs cebA HeNpaBOCYAHOE pelleHne U OCTaBUTb
NMPOBEPKY €ero  3aKOHHOCTM U 0HOCHOBAHHOCTM
BbILIECTOALLEN UHCTAHLMM (KOTOPOW B OTCYTCTBUME anen-
NALMOHHOIO NOBOAA MOXET U HE CYUUTLCA); 2) B 3TO XKe
camoe BpemsA B aHa/JIOrM4YHbIX 06CTOATENbCTBAX CyA,
anennAUMOHHOM MHCTAHLMKN BNpaBe OTMEHWTb MpUro-
BOP ¥ BEPHYTb Yro/I0BHOE Ae/10 NPOKypopy (Npu Hanw-
4MKn 41 TOro anesNALMOHHOTO NOBOAA).

B Takom cnyyae BMecTo Haja/iexallero paspetue-
HWA YroN0BHOIO Aena CyA0M NepBON MHCTAHLUK yro-
JIOBHOE [eno, npexae 4em 3aBeplumnTbca NPUHATUEM
MTOTOBOrO pelleHuA, NponaeT CTafuio anennAunoH-
Horo ob:kanoBaHWA, BO3BPATUTCA B AocyAebHoe npo-
M3BOACTBO (rae nMpokypop ybeauTcs B TOM, 4TO onpe-
AeneHHaa UM 1 OpraHoMm pacciefoBaHUA KBannduKa-
UMA M3HaYaNbHO Oblna fAaHa MpPaBWIbHO), BHOBb
HanpasuTCA B CYZ NepBON MHCTAHUMW. TaKkaa «LMpPKy-
NAUMA» YroNOBHOrO Aena HenpemeHHo byaeT conpo-
BOXAaTbcA: 1) pacxogoBaHMEM NPoOLECCyasibHOrO Bpe-
MEHW rocyapCTBEHHbIX CyXKallMX, @ paBHO boaxKeT-
HbIX CPeACTB; 2) yBeNMYeHNeM pasmepa npoueccyaib-
HbIX U34epKeK 0b6BUMHAEMOro (M noTepneswero —
B C/ly4yae obpalleHMA 32 NOMOLLbIO K MPeLCTaBUTeNtO);
3) ymeHblUEHMEM BepOATHOCTU cobAtoAEHUA pasym-
HOrO CPOKa Yro/JI0BHOrO CyZlONPOU3BOACTBA; 4) CHUXKe-
HMem aBTopuTeTa CyAa Kak opraHa npasocyaums.

MpuBeneHHble pasbACHEHUA KOHCTUTYLMOHHOrO
Cyna P® o0 npaBoBbIX NOCNEACTBMAX UBMEHEHUA MPOKY-
popom O6BMHEHMA B CTOPOHY CMATYEHUA MyTem

topuAMYEcKor nepekBanuduKkaLnmn AeaHUA BXOSAT B
npsamoe NpoTMBopedmne ¢ MHbIMU Pa3bACHEHUAMM, 06-
LLaA CyTb KOTOPbIX CBOAMUTCA K HEA0MYCTMMOCTM NOCTa-
HOBKM CyJa B YC/IOBMA BbIHECEHMA UM 33aBE40MO He-
NpPaBoOCYAHOrO peleHua. IT0 06ACHAET HaMYMe CTU-
XUMHO CNOXMBLUENCA cyaebHON NPaKTUKKM, Korgaa cya
anennALMOHHOM MHCTAHL MM, YCTAaHOBMB OWMBOYHOCTb
M3MEHEHUA rocyAapcTBeHHbIM 06BMHUTeNem 0BBUHE-
HWA B CTOPOHY CMArYeHUA, OTMEHAET NPUroBOp U BO3-
BpalllaeT yros0BHOE Ae/10 He MPOKYypopy, a B CyA nep-
BOM MHCTaHLUUW.

Tak, Hanpumep, Ka CCaUMOHHbIN CyA NPUHAN pelue-
HMe 06 OTMeHe NpUroBopa Cyaa NepBor MHCTaHLUK U
anennAuMOHHOIO onpeaeneHna 1 nepesan yronosHoe
Aeno Ha HoBoe cyaebHoe paccMoTpeHUe B TOT XKe cyj,
nepBOM MHCTAHLUMMW MHBIM COCTAaBOM CyAa CO CTafUU Cy-
nebHoro pasbupartenbcrea. B obocHoBaHWe NPUHATOrO
peLleHmna cys OTMETM, YTO B KACCALMOHHbIX NPeaCcTaB-
NleHMn 1 xanobe NpPOKypop M noTepneslMi npa-
BW/IbHO YKa3asuM Ha TO, YTO peLleHne cyaa O NepeKkBa-
nmduKaumMm copeAaHHOro, HECMOTPA Ha OYEeBUAHYHO
OWMBOYHOCTb MO3ULMU FOCYAAPCTBEHHOrO OBOBUHMU-
Tens, USMeHUBLIErO 0OBMHEHWNE B CTOPOHY CMATYEHMA,
He oTBeyaeT TpeboBaHMAM 4acTu 4 ctatbn 7 YK PO,
NMOCKO/NIbKY M3 €ro COAeprKaHuUA He cneayeT, YTo cyn,
nposepuns 060CHOBAHHOCTb U 3aKOHHOCTb BbICKA3aH-
HOro rocyapCTBEHHbIM 0OBUHUTEIEM MHEHMA B YacTK
M3MEHEHUss 0OBMHEHMA B CTOPOHY CMATYEHUA NyTEM
nepekBanndUKaLnm ENCTBUIA OCYKAEHHOTO € YacTh 1
ctaTbu 111 YK P® Ha vactb 1 ctatbu 118 YK PO

B Apyrom fene rocynapcTBeHHbI 06BUHUTENb U3-
MeHun ob6BMHeHMe HD. nyTem nepekBanmMouKaumm ero
pencteuin cyactu 4 ctatbm 159 YK P® Ha vactb 1 cTa-
7ok 330 YK P®, 4TO NOB/AEKNO NPUHATUE CYyAOM pelle-
HUWA O NPEeKpPaLLEHMM YTOIOBHOTO Ae/1a B CBA3M C UCTeYe-
HMEM CPOKOB [ABHOCTM YroJIOBHOrO MpeciefoBaHuA.
BbIWeCTOALWMNIN Cya, pacCMOTPEB A0BOAbI ANeNNALMNOH-
HOW »Kanobbl NoTepnesLlero, OTMEHW COCTOABLUMIACS
cyaebHbIM aKT, MOTMBMPOBAB 3TO TEM, YTO BBUAY OLUK-
60YHOCTN N MPOTUBOPEUUBOCTU NO3ULUMN FOCYAAPCTBEH-
Horo o6BUHUTENA, U3MeHMBLIEro o6suHeHKe 0. B CTO-
POHY €ero CMAr4yeHus, NOCTaHOB/IEHWE He OTBeYaeT Tpe-
60BaHMAM YacTu 4 ctatbu 7 YMK PO. YronosHoe aeno
HanpaBNeHO Ha HOBOE PaCcCMOTPEHWE CyLOM MepBoW
MHCTaHLMKN?,

OuyeBMAHO, YTO 0BOCHOBAHHO MpPesOCTaB/leHHbIe
CyZly BO3MOXHOCTM aKTMBHOTO Y4aCTUA B BbIACHEHWUU
BCeX OOCTOATENbCTB Aena AO0/KHbI, KAk CneacTsue,
obecneymBaTb U €ro BOSMOXKHOCTM MO HOPUAUYECKOM
KBannPuKauum daktnyecknx obcToaTenbcTs obsuHe-
HUA. Takoe NpaBoOMOYMNE AO/IKHO NPUHAANENKATb Cyay,
a He NPOoKypopy. B npeHnAx cTOpoOH NPOKYpOp KakK CTo-
pOHa MOMEeT NPeAcTaBUTb Cyay NPOEKT pelleHus, co-
aepxawmn GopmMyIMPOBKM MO BOMPOCAaM O TOM:

! KaccaumoHHoe onpeaeneHve YeTBepToro KaccaLMoHHOro cyaa obuieit opucamkumm ot 29 mioHa 2023 r. Ne 77 -2415/2023.
2 AnennaumoHHoe onpeaenermne CaHKT-NeTepbyprckoro ropoackoro cyaa ot 4 ceHT. 2024 r. Ne 22 -5518/2024.

-613 -

The Prosecutor in Adversarial Criminal Proceedings...

At the same time, Ruling No. 457-0 of March 10,
2016 states that the court of appeal has the right to
cancel the verdict and return the criminal case to the
prosecutor, having established that the position of the
prosecuting official who has downgraded the charge is
obviously erroneous and that the factual circum-
stances to which he refers when changing the charge,
as well as the circumstances set out in the indictment,
charge sheet, or charging document, or those found
during the trial demonstrate the signs of a more seri-
ous crime in the actions of the accused, and if there is
a complaint from the victim against the verdict which
has initiated an appeal review of the criminal case and
which has raised the issue of worsening the situation
of the accused.

A consistent analysis of the positions of the Consti-
tutional Court of the Russian Federation reveals their in-
consistency. According to the theses of the Constitu-
tional Court: 1) the court of first instance, while seeing
an obvious error of downgrading the charge by the pros-
ecutor, has no right to return the criminal case to the
prosecutor and, having no other procedural capabilities,
must take a knowingly unjust decision and leave the ver-
ification of its legality and validity for a higher court
(which may be involved or not, depending on whether
the grounds for the appeal exist or not); 2) at the same
time, in analogous circumstances, the court of appeal
has the right to overturn the verdict and return the crim-
inal case to the prosecutor (in cases when there are
grounds for the appeal).

In this scenario, the criminal case, instead of being
properly resolved by the court of first instance and be-
fore being closed with a final decision, will go through
the appeal stage, return to pre-trial proceedings (where
the prosecutor will make sure that the qualification de-
termined by him and the investigating authority were
originally correct) will send the criminal case back to the
court of first instance. Such a ‘circulation’ of a criminal
case will certainly be accompanied by: 1) spending of the
procedural time of public officials as well as of the
budget funds; 2) an increase in the procedural expendi-
tures incurred by the accused (and of the victim in case
of seeking help from a representative); 3) reducing the
likelihood of completing the criminal proceedings within
a reasonable time; 4) compromising the authority of the
court as a body of justice.

The explanations provided by the Constitutional
Court of the Russian Federation on the legal conse-
qguences of downgrading the charge by the prosecutor
through reclassifying the crime are in direct contradiction

with other explanations that highlight the inadmissibility
of putting the court in a condition of taking a knowingly
unjust decision. This explains the existence of judicial
practices, which developed spontaneously, where the
court of appeal, having found and error of downgrading
the charge by the prosecuting official, cancels the ver-
dict and returns the criminal case not to the prosecutor
but to the court of first instance.

For example, the Court of Cassation decided to
overturn the verdict of the court of first instance as well
as the cassation ruling and sent the criminal case for a
new trial to the same court of first instance by a different
composition of the court. In substantiation of this deci-
sion, the court noted that the prosecutor and the victim
correctly pointed out in the cassation request and com-
plaint that the court’s decision to reclassify the crime,
despite the obvious error of the position of the prose-
cuting official who downgraded the charge, was not
compliant with the requirements of Part 4 of Article 7 of
the RF Criminal Procedure Code, since it did not follow
from the decision that the court had verified the validity
and legality of the opinion expressed by the prosecuting
official regarding the downgrading of the charge
through reclassifying the actions of the convicted from
Part 1 of Article 111 of the RF Criminal Code to Part 1 of
Article 118 of the RF Criminal Code®.

In another case, the prosecuting official changed
the charges against Yu. by reclassifying his actions as per
Part 1 of Article 330 of the RF Criminal Code instead of
the previously applied Part 4 of Article 159 of the RF
Criminal Code, this resulting in the court’s taking the de-
cision to terminate the criminal case due to the expira-
tion of the statute of limitations for criminal prosecu-
tion. The higher court, having considered the arguments
presented in the victim’s appeal, cancelled the judicial
act, arguing that, due to the erroneous and contradic-
tory position of the prosecuting official who down-
graded the charge against Yu., the resolution did not
comply with the requirements of Part 4 of Article 7 of
the RF Criminal Procedure Code. The criminal case was
sent for new consideration by the court of first in-
stance?.

Obviously, the possibilities reasonably provided to
the court for its active participation in clarifying all the cir-
cumstances of the case should consequently ensure its
capability to legally qualify the factual circumstances of
the charge. Such authority should belong to the court but
not to the prosecutor. In hearing the parties’ arguments,
the prosecutor as one of the parties may submit to
the court a draft decision containing the formulations on:

! Cassation Ruling of the Fourth Cassation Court of General Jurisdiction No. 77-2415/2023 of June 29, 2023.
2 Appeal Ruling of the St. Petersburg City Court No. 22-5518/2024 of September 4, 2024.
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Kununa . B.

1) LOKA3aHO NN, YTO UMENIO MECTO AefAHUE, B COBepLLE-
HWUM KOTOPOro 06BMHAETCA NOACYAUMBIN; 2) AO0KA3aHO
N, 4TO AeAHWe COBEepLIMA NoAcyauMbI; 3) aBnaeTcs
N1 3TO AeAHME NPeCTyNAeHNEM U KAKMMM NMYHKTOM, Ya-
CTbto, cTaTbeli YK PO oHO npegycmoTpeHo; 4) BUHOBEH
Y NOACYLAMMbIA B COBEPLUEHUMN 3TOrO NPEecTynaeHus;
5) nognexuT An NoACYyAMMbIIA HaKasaHUIO 3a coBep-
WEeHHOe MM NpecTynieHue; 6) umerotca am obcTos-
TeNbCTBA, CMArYaloLLIMe NN oTAr4arLLMe HakasaHue.

B cuny yactm 7 ctatbm 292 YIMK PO npepnaraemble
bOpPMYNMPOBKM HE MMEIOT 1A cya 0bA3aTeNIbHOM CUbl.
BmecTte ¢ Tem Hannymne B 3aKOHE UHCTUTYTa U3MEHEHUA
06BUHEHUNA N UCTONKOBaHWE KOHCTUTYLMOHHbIM Cyaom
P® nocnenctsumii TaKOro U3MeHEHUA NPUBOAUT K TOMY,
YTO Npeanaraemble MPOKYPOPOM GOPMYINPOBKM, HaNpPo-
™MB, NpuobpeTatoT obsA3aTeNbHyo cuay. B aToi cBAsn
CyZbl pa3 3a pa3oM BbIHYXAEHHO yKa3blBatloT: «[peaensbl
cyaebHoro pasbupartennctBa onpeaenaoTca BblCKa3aH-
HOW rocyapCcTBeHHbIM 06BUHMUTEIEM NO3MLMel No pac-
CMOTPEHHOMY YrOJIOBHOMY Aiefly, MOCKO/bKY MO Aenam
nybanyHoro M 4actHo-ny6anyYHOro 06BMHEHWA, AWLb
NpPoKypop onpegenset o6bem 06BUHEHUA, NOANEKALL MU
paccMoTpeHuIo B cyaebHoM 3acefaHnm»?,

Tekyllee NonoKeHne aen He No3BoAAET CyauTb O
€MHCTBE U CUCTEMHOCTU NOAXO0AA K pPeLleHnio O4HOTo
M3 LEeHTPasbHbIX BOMPOCOB YrONOBHOIO MPaBOCYAUA —
cofepKaHnA npoueccyanbHbIXx GYHKUUA 06BUHEHMA U
pa3peLleHns No CyLLecTBY Yros0BHOIO fena B COCTA3a-
TeNbHOM cyfebHom pasbupatenbcrse.

OueBugHO, BONpoc 06 0TKase NpoKypopa oT 068M-
HeHUA U 06 M3MEeHEeHUN 0BBUHEHUA LO/KEH PeLlaTbes
B eAMHON NnpoLeccyanbHOM NIOTUKE, YYUTbIBAKOLWEN KaK
ocobeHHOCTU cocTA3aTeNbHOCTM B NybanyHOmM npo-
Lecce, Tak M NPOLLECCyaNbHbIl CTaTyC rOCYAapCTBEHHOIO
06BMHUTENA.

Bo Bcex nepeyncneHHbix B 4actu 8 ctatbm 246 YIK
P® cnyyasx nsmeHeHUs NPoKypopom 06BUHEHUA B CTO-
POHY CMATYEHMA peydb UAET O BbiparKEHUN UM NO3ULUK
OTHOCUTENBHO NMPUMEHWMbIX HOPM YrOJI0OBHOFO MpaBga.
O3By4YeHHana rocyAapcTBEHHbIM 06BUHUTENEM W3Me-
HeHHaa ¢opmMynnposka obecrneymBaeT BO3MOXKHOCTb
COCTA3aHUA CTOPOH B HOBbIX YC/I0BUAX, OAHAKO, MO UTO-
ram 3TOro COCTA3aHMA CyA, AO/IKEH NOYYUTb BO3MOMNK-
HOCTb CaMOCTOATE/IbHO M HE3aBUCMMO MPUHMMATb pe-
LEeHWe O pUaNYECKOM KBAaNNPUKALNN AeAHUS NOACY-
AMMOTO B pamMKax paKTUYeCKol cocTaBasoLen obBmHe-
HWA, UccnenoBaHHOW B cypsebHoOM pasbupaTenbcTse C
y4yacTMem CTOPOH, YTo TpebyeT UCKItoYeHMA Npasuia 06
0653aTeNIbHOCTU AN1A CyAa U3MEHEHMA NPOKYPOPOM 06-
BMHEHWA B CTOPOHY CMATYEHUA.

AHanorMyHaa NorvKa AOMKHA AelCcTBOBaTb M ANA
cnefytoLLen cutyaumu.

N3meHeHMe NPOKYPOPOM 06BUHEHMUSA,
oTparkatoLeeca Ha NpaBe NoACYAMMOro Ha 3aLUTy
OT NepBOHAYaNbHO NPeAbABNEHHOrO 06BUHEHUA

MN3meHeHne 06BMHEHMA B cyaebHoMm pasbupaTtens-
CTBE B POCCMIACKOM YroJIoBHOM Mpouecce He AonyckKa-
€TCA W B C/1y4anX, Koraa HoBoe 06BUHEHME CYLLECTBEHHO
OT/INYAETCA OT MepBOHAYasbHO NpeabABieHHoro. He-
BbINO/IHEHME 3TOro TPeboBaHMA BAEYET OTMEHY COCTO-
ABLIErocs peLeHuns’,

B TaKoM cMTyaLmMm Ha NepBbI NNaH BbIXOAUT HE yCU-
NeHne obBuMHeHMs (daKTMyecKas ero CocTaBAsloLWan
ocTaeTca npexHen), a HeobxogMmocTb obecrneyeHus
npasa Ha 3awuTy. [loBeaeHne rocyaapCTBEHHbIM 06BU-
HUTENeM HOBOW MO3MLUMKU O HOPUANYECKOM KBanuduKa-
UMW LeAHUa A0 NPOLEeCcCyasbHOroO ONMOHEHTa Heobxo-
OMMO KaK rapaHTua obecneyeHuna npasa Ha 3awwmTy. Oa-
HaKo afpecaTtom 3TOM MHPOPMaLMKN ABNAETCA CTOPOHA
3alUMThI, C Lesiblo obecrneyeHnsn e BOSMOXKHOCTU NpuBe-
CTU KOHTPA0BO/AbI, MOCKOJIbKY, B CYLLLHOCTM, U 34ECb PeYb
naeT o BbIbope NpUMEHMMOro MaTepMasibHOro npasa.

B aToli cBA3un BepxosHbim Cygom PO chopmynmnpo-
BaHa obocHoBaHHan nosunumsa: «Ecnu B cyaebHom 3ace-
OAHUM NOACYAMMOMY BPyYEHa M3MEHeHHaa rocyaap-
CTBEHHbIM 06BMHUTENEM HOPMYAUPOBKA OOBUMHEHUA
co cT. 290 YK P® Ha cT. 159 YK PO®, copeprkalan Te e
baKTMueckne paHHble, CBA3aHHble C OMMCaHMeMm npe-
CTYNHOTO AEeAHMA, eMy AaHO BPems Ha MOArOTOBKY
K 3aluTe OT HoBOro obBMHEHMA, pelleH Bomnpoc 06
YCTaHOB/MIEHUM MOTEpPMeBLUEro, KOTOPbIA TaKKe O3Ha-
KomneH ¢ GopmyaMpoOBKOM HOBOro OBBUHEHUA U [0-
NPOLUEH CYA0M, YKa3aHHble 06CToATeNbCTBA He CBUAe-
TE/NIbCTBYIOT O HapyLIEeHUM CYAOM MOJIOMKEHUM cT. 252
YIMK P® 1 npaBa Ha 3awwuTty noacyammoro»>. U B aToi
CMTyauMu nocsiegHee C/I0BO O OPUAMYECKON KBanUbu-
KauMK AesHUA SOMKHO NPUHASNENKATb Cy Ay KaK OpraHy,
HecyllemMy OTBETCTBEHHOCTb 3a MPaBOCYAHOCTb UTOrO-
BOrO peLleHus.

BbiBoAbI

OnTumanbHaa moaenb peleHua npobnemb! BU-
OMTCA B NOCTPOEHUU CcyAebHOro cocTA3aHMA C y4eTom
cnegyowmx pyHAaMeHTabHbIX MONOXKEHUN.

MpoKypop noaaepKnBaeT rocyaapcT BeHHoe 06BK-
HeHue B MHTepecax obwecTBa Ha ocHoBe npodeccuo-
HaNbHOWN NPUBEPIKEHHOCTU 06 BEKTUBHOM OLEHKe A0Ka-
3aTe/IbCTB U NPUHATUIO 3aKOHHbIX, CNPaBea/IMBbIX U MO-
TUBMPOBAHHbBIX PeLIeHUI, C y4EeTOM CKBO3HOFO BANAHUA
Ha NpuHATKe ntoboro peweHna PyHKUMM Hag30pa 3a 3a-
KOHHOCTbIO MpoLecca.

Cyn, Kak OpraH, OT peleHus KOTOpPOro 3aBUCUT
cyabba cpasy HeCKONbKMX Ntofen (Kak MUHUMYM NOACY-
OMMOTO M NOTepPeBLUEro), JOMXKeH bbITb 0becneyeH Npo-
LLeCCyaNbHbIMU BO3MOXKHOCTAMM /18 MOCTAHOB/IEHUA

1 KaccaumoHHoe onpeaeneHue TpeTbero KaccaLMoHHOro cyaa obuiel lpucamkumm ot 19 ane. 2023 r. Ne 77 -159/2023.
2 OnpepaeneHue MepBOro KaccaLMOHHOrO cyaa obLiel pucanKumum ot 24 asr. 2022 r. Ne 77-4243/2022.
3 NocraHoeneHwe Mpesnaunyma BepxosHoro Cyaa PO Ne 41-M11MP oT 6 anp. 2011 r.
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1) whether it has been proven that the act of which the
defendant is accused took place; 2) whether it has been
proven that the defendant committed the act;
3) whether this act is a crime and in which Item, Part,
Article of the RF Criminal Code it is provided for;
4) whether the defendant is guilty of committing this
crime; 5) whether the defendant is subject to punish-
ment for the crime he committed; 6) whether there
are circumstances mitigating or aggravating the
punishment.

By virtue of Part 7 of Article 292 of the RF Criminal
Procedure Code, the proposed formulations are not
binding on the court. At the same time, the existence
of the legal institution of changing the charge and the
interpretation of consequences of such a change by the
Constitutional Court of the Russian Federation resultin
the situation where formulations proposed by the
prosecutor, on the contrary, become binding. As a re-
sult, the courts are forced to point out again and again:
‘The scope of the trial is determined by the position ex-
pressed by the prosecuting official on the criminal case
under consideration, since in cases of public and pri-
vate-public prosecution only the prosecutor deter-
mines the extent of the charge to be considered at a
court hearing’™.

The current state of affairs does not demonstrate
the unity and consistency of the approach to resolving
one of the central issues of criminal justice — the content
of the procedural functions of the prosecution and adju-
dication on the merits of a criminal case in an adversarial
trial.

Obviously, the issue of the prosecutor’s refusal to
charge and of a change in the charge should be resolved
using the unified procedural logic that takes into ac-
count both the adversarial nature of the public process
and the procedural status of the prosecuting official.

In all cases of downgrading the charge by the pros-
ecutor listed in Part 8 of Article 246 of the RF Criminal
Procedure Code, it is a question of expressing by the
prosecutor of his position on the applicable norms of the
criminal law. The new legal qualification of the crime an-
nounced by the prosecuting official ensures the possibil-
ity of adversarial trial in the new conditions. However,
as a result of this trial, the court should have the possi-
bility to independently and autonomously make deci-
sions on the legal qualification of the defendant’s act
within the framework of the factual component of the
charge investigated in court proceedings with the partic-
ipation of the parties, which requires the exclusion of
the rule on the downgrading of the charge by the prose-
cutor as being mandatory for the court.

An analogous logic should apply to the following
situation.

Changes in the Charge Introduced by the Prosecutor
and Affecting the Defendant’s Right to Defend Himself
Against the Initial Charge

A change in the charges in trial is not allowed by
the Russian criminal procedure in cases where the new
charge differs significantly from the initial one. Failure to
comply with this requirement will result in the cancella-
tion of the decision?.

In such a situation, the need to ensure the right to
defense shall prevail over making the charge heavier (its
actual component remains the same). Informing the
procedural opponent about a new legal qualification of
the crime by the prosecuting official is necessary for en-
suring the right to defense. The addressee of this infor-
mation is the defense party (and not the court), which
thus receives the opportunity to present counter-argu-
ments, since, in essence, this is, again, the case of choos-
ing the applicable substantive law.

In this regard, the Supreme Court of the Russian
Federation formulated a substantiated position that ‘If
in a trial the defendant is presented with a statement of
charges changed by the prosecuting official from Article
290 of the Criminal Code of the Russian Federation to
Article 159 of the Criminal Code of the Russian Federa-
tion, while containing the same factual data related to
the description of the criminal act, and the defendant
was given time to prepare for the defense against the
new charge, and if the issue was resolved of establishing
the victim and familiarizing him/her with the wording of
the new charge and he/she was interviewed by the
court, these circumstances do not indicate a violation by
the court of the provisions of Article 252 of the Criminal
Procedure Code of the Russian Federation and the de-
fendant’s right to defense3. In this situation, the last
word on the legal qualification of the act should be left
for the court as the body responsible for justness of the
final decision.

Conclusion

The optimal model for solving the problem is seen
in organizing the judicial contest with the consideration
of the following fundamental provisions.

The prosecutor supports the public prosecution in
the public interest on the basis of his professional com-
mitment to an objective assessment of evidence and to
the adoption of lawful, fair, and reasoned decisions, tak-
ing into account the pervasive influence that the func-
tion of supervision of the legality of the process has on
the adoption of any decision.

The court, as a body whose decision is crucial for the
fate of several people (at least the defendant and the vic-
tim), must be provided with the procedural capabilities to

1 Cassation Ruling of the Third Cassation Court of General Jurisdiction No. 77-159/2023 of January 19, 2023.
2 Ruling of the First Cassation Court of General Jurisdiction No. 77-4243/2022 of August 24, 2022.
3 Resolution of the Presidium of the Supreme Court of the Russian Federation No. 41-P11PR.
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lMpokypop 8 cocmAzamesibHOM y20/08HOM MPoyecce...

The Prosecutor in Adversarial Criminal Proceedings...

NPUroBopa, B yCA0BUAX YHEKAEHHOCTU B €r0 3aKOHHO-
CTM, 060CHOBAHHOCTU U CNpaBesIMBOCTU. TaKkasa Lenb
OOCTUXKMMA 33 CYeT HaZeNleHus cyaa npaBom Mo cob-
CTBEHHOW MHULMATMBE NPOBOAUTb CIeACTBEHHbIE Ael-
CTBMA C LENbl NPOBEPKM AOKa3aTesbCTs, Npeacras-
JIEHHbIX CTOPOHOM, @ TaKXe pearnposaTb Ha AOMNyCcKae-
Mble CTOPOHAMM HapyLLUeHUs, CNOCObHbIe NOoBeYb OT-
MeHy cyaebHOoro peweHus. Bmecte ¢ Tem yKasaHHble
rapaHTUM «CUAbHOrO» CyAa MOryT b6biTb peann3oBaHbl
WCK/IIOYUTENBLHO B CyYanX, KOraa HaanyecTByeT npea-
MeT cyaebHoro pasbupaTenbcTsa. MpegmeT ke Takoro
pa3bupaTtenbcTBa, B CBOK oO4vepenb, onpegensercs
noAfep’KaHHbIM B cyaebHom pa3bupatenbcrse o68u-
HeHnem.

OTKa3s nNpoKypopa oT 06BUHEHMA NpeaonpeaenseT
npuHAaTME cyaomM peabunutupylowero pewenuna. Og-
HaKo ycn0BMA 0653aTeNbHOCTM TaKOro 0TKasa, chopmy-
IMPOBaHHblE B XO4Ee KOHCTUTYLMOHHOIO KOHTPOASA,
[OOKHbI HANTU OTParKeHUe B TEKCTe YroNoBHO-Npouec-
CyanbHOTo KoAeKca. K TakMm yCcnoBMAM OTHOCATCA MO-
TUBMPOBAHHOCTb U CBOEBPEMEHHOCTb: €C/IM OTKAa3 Mpo-
Kypopa oT 06BMHEHMA 3asBAeH 40 3aBeplleHus 3Tana
cyaebHoro cneacTsma UAM He MOTUMBMPOBAH MPOKYPO-
pOM, CyZ BMpaBe NPUHATb Mepbl NO YCTPaHEHUIO npe-
NATCTBUI 419 NPABUIbHOMO PAaCCMOTPEHMUA YrON0BHOIO
[ena — yKasaTb Ha HeCBOeBPEeMEHHOCTb UK Heobxoau-
MOCTb MOTUBMPOBAHMA OTKa3a OT 06BUHEHUS.

HakoHel, Bomnpoc 06 M3MeHeHMU MPOKYPOPOM
06BUHEHMA B CTOPOHY CMATYEHUA A0/KEH peLaTbes C
y4yeTom 0bLLenpaBoBoOro npasunia o TOM, YTO CyA4 3HaeT
NPaBo M He MOXKEeT ObiTb MOCTaB/eH B YCNOBMA, NpU
KOTOpPbIX OH 06513aH NOCTaHOBUTb 3aBe40MO A4 cebn
HenpaBoCyAHbIA Npurosop. [oBeseHue Ke nosnuuu
NPOKypopa OTHOCUTENIbHO PUAUYECKOW KBanUpUKa-
UMK OeAHUs A0 NPOoLEeccyanbHOro OMNmnoHEeHTa BbICTY-
naeT rapaHTMen obecneyeHna npasa NoACYAMMOroO Ha
3alWMUTY — NpPeaoCTaB/ieHUA CTOPOHE 3aluTbl MNpasa
NPUBECTM KOHTPAOBOAbI OTHOCUTE/IbHO BCEX 0B6BUHM-
TeNbHbIX NPUTA3aHUIN rocy4apCTBEHHOro 06BMHUTENSA.
Mpu 3TOM NpaBo BbiIGOpa NPUMEHUMOM MaTepmanbHOM
HOPMbI MPUHAANENKUT UCKIIOUUTENBHO CYay.
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pass a sentence while being convinced of its legality, va-
lidity, and fairness. This goal can be achieved by giving
the court the right, on its own initiative, to conduct in-
vestigative actions in order to verify the evidence pro-
vided by the party, as well as to respond to violations
committed by the parties that could lead to annulment
of the court decision. At the same time, these guaran-
tees of a ‘strong’ court can be implemented only in cases
where there is a subject of judicial proceedings. The sub-
ject of such proceedings, in turn, is determined by the
prosecution supported in the trial.

The prosecutor’s refusal to charge predetermines
the court’s rehabilitating decision. However, the condi-
tions for accepting such refusal as mandatory, these for-
mulated in the process of constitutional control, should
be given in the text of the Criminal Procedure Code.
These conditions include proper substantiation and
timeliness: if the prosecutor’s refusal to charge is de-
clared before the completion of the judicial investigation
stage or is not substantiated by the prosecutor, the
court has the right to take measures to remove obsta-
cles to the proper consideration of the criminal case —to
indicate the untimeliness or the need to substantiate
the refusal to charge.

Finally, the question of downgrading the charge by
the prosecutor should be resolved taking into account
the general legal rule that the court knows the law and
cannot be placed in conditions under which it is obliged
to render a knowingly unjust sentence. Informing the
procedural opponent about the prosecutor’s position on
the legal qualification of the crime is a guarantee for en-
suring the defendant’s right to defense — for giving the
defense the right to present counter-arguments regard-
ing all the accusatory claims of the prosecuting official.
Meanwhile, the right to choose the applicable substan-
tive rule belongs exclusively to the court.
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