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BeedeHue: ucciedyromcs Xopowo ussecmHsolli cmpaHam obuje2o npasa uHCMumMym wmpagpHeix
ybbimkos (exemplary / punitive damages), ucmopus e2o hopMupo8aHUS, 8bIMOAHAEMbIE YHKUUU U MeH-
0eHyuu 8 nMpasosom pezyauposaHuu. Ljeab: coomHecmu wmpagHsie yobImKu ¢ Opya2umu opmamu
2PAaXOAHCKO-MPasosoli 0meemcmeeHHOCMU, 8 MOM YUCse UMEUUMU C8EePXKOMMEHCAYUOHHbIU XapaK-
mep; onpedenums Yca08UA NPUCYHOEHUA WMpPAagpHbIX yObIMKO8; OUeHUMb nepcrnekmussl UMnaemeH-
mayuu uccaedyemo20 UHCMuUmMyma 8 2paxc0aHcKoe 3aKoHodamenscmeo Poccuu u 0603HAYUMb 803-
MOMCHbIEe cihepbl e20 npumeHeHUs. Memodbl: ucrosns3yromcs GopmManbHO-n102udeckuli, ucmopudeckul u
cpasHuUmMenbHo-nNpasosoli memoodsl ucciedosaHus. Bbleodbl: peghopMbl 0eaUuKmMHoOlU omeemcmeeHHo-
cmu 8 CLLIA u dpyaux cmpaHax obwe20 npasa npespamuau wmpadgHslie ybbiImKU U3 MaK HA3bI8AEMbIX
neakux deree (windfall) 8 coyuanbHo nonesHoili uHCMpymeHm, Komopobil no3soasem u3bupamesnsHo
s8030elicmsosamb Ha cybbeKmos, 0CO3HOHHO npeHebpe2arWuX NPABAMU U 3AKOHHbIMU UHMepecam
opyaux Auy. Imum obvACHAEMCA BKAOYEHUE HOPM O WMPAHbIX yObIMKAX 8 2paHOAHCKOE 30KOHOOa-
menbcmeo Hekomopbix cmpaH Asuu (Kumad, IOxHaa Kopes), obcyxcdeHue 8 0OKMpUHe cmpaH KOHMu-
HeHmanbHol Esporel (PpaHyus). OueHusas nepcnekmussl nosAsaeHUa uccaedyemozo uHcmumyma e
Poccuu, aemopsl ommevarom Hasau4ue 8 2paxOaHCKOM 30KOHOOamesibcmee CaHKUUL, 8bIMOAHAUUX
CXOOHbIE hyHKUUU, O MAKMe ux U36bIMmo4YHOCMb MPUMEHUMEsbHO K pe2ysiupo8aHuro nompebumesnscKux
omHoweHull. [lpednazaemca CKoppekmuposams cywecmsyrowyo Mmooesns nompebumesnscKo2o
wmpaga (4. 6 cm. 13 3akoHa o 3awume npae nompebumereli) 8 yacmu ycaosuli e20 83bICKAHUSA U «8bl-
2o0ononyyameneli» npucymoeHHolU cymmbl.
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Introduction: the authors examine the concept of exemplary (punitive) damages, well known to com-
mon law countries, including the history of the emergence of this institution, its functions, and trends in
legal regulation. Purpose: to compare punitive damages with other forms of civil liability, including those
of over-compensatory (punitive) nature; to formulate the preconditions for awarding them; to assess the
prospects of the implementation of this institution in Russian legislation and to outline possible areas of
its application. Methods: dogmatic method, historical method, comparative legal analysis. Conclusions:
tort law reforms in the United States and other common law countries have transformed punitive damages
from so-called windfall into a socially useful tool that makes it possible to punish selectively and to deter
wrongdoing by persons who consciously disregard the rights and legitimate interests of others. This ex-
plains the inclusion of norms on punitive damages in the civil legislation of some Asian countries (PRC,
South Korea) as well as the discussion held in the doctrine of continental Europe. Assessing the prospects
of the introduction of punitive damages in Russian law, the authors note the presence in Russian civil leg-
islation of sanctions that fulfil similar functions, highlighting the excessiveness of these sanctions in the
regulation of relations under consumer law. It is proposed to adjust the existing model of consumer fine
(part 6 of Article 13 of the Consumer Protection Law) in terms of the prerequisites for its collection and the
‘beneficiaries’ of the awarded amount.
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BeegeHue OMacHOCTK, NO3TOMY He 06Pa3yIoT COCTaB aAMUHUCTPA-

CtaTbA mocTynuaa B pepakuuio 26.08.2025

BeedeHue: ucciedyemca xopowlo u3seecmHoili cmpaHam obuje2o npasa uHCMUMym wmpagpHbix
y6bimkos (exemplary / punitive damages), ucmopus e2o popMupo8aHus, 8biroaHAEeMbIe hyHKUUU U meH-
0eHyuu 8 nNpasosom pezynuposaHuu. Leas: coomHecmu wmpagHbie ybbimKu ¢ Opy2umu ¢opmamu
2PaXOAHCKO-MPaso8oli omeemcmeeHHOCMU, 8 MOM YUCse UMEUUMU C8ePXKOMMEHCAYUOHHbIU XapaK-
mep; onpedenums Yca08UA NPUCYHOEHUA WMpPAgHbIX yObIMKOS;, OUeHUMb nepcrnekmussl UMnaemeH-
mayuu uccaedyemozo UuHcmumyma 8 2pai0aHcKoe 3aKoHoo0amesnscmeo Poccuu u 0603HAYUMb 803-
MOXMCHbIE chepbl e2o npumeHeHus. Memodbl: ucrnonb3yomca (hopmMansHo-ao02u4eckuli, ucmopuveckuli u
cpasHumesnoHo-npasosoli memoodsl ucciedosaHus. Beieodsl: pegopmsl denukmHoli omeemcmeeHHo-
cmu 8 CLUA u dpyaux cmpaHax obwe2o npasa npespamusau wmpdagHsie yobimKu U3 max Ha3bi8aembix
neakux deHez (windfall) 8 coyuanbHO nonesHsbili UHCMpPYMeHmM, Komopslli 1o38oad9em u3bupamesibHO
8030elicmeosams HA CybbeKMo8, 0CO3HAHHO fpeHebpe2arouux Mpasamu U 30KOHHLIMU UHMepecam
opyaux auy. Imum obvACHAEMCA 8KAKOYEHUE HOPM O WMpaghHeix yobimKax 8 epax0aHCKoe 3aKOHO0a-
mesnbcmao Hekomopbix cmpaH A3uu (Kumali, HOxHas Kopes), obcyxdeHue 8 00KMpUHe CMpPaH KOHMuU-
HeHmanbHol Esponel (PpaHyus). OyeHusas nepcrekmussl noseneHUa uccaedyemozo uHcmumyma e
Poccuu, asmopel ommeyarom Haau4ue 8 2parOaHCKOM 3aKoHodamesnbcmee CaHKYUl, 8bIMOMHAIOWUX
CXOOHbIe (PyHKUUU, O MAKHCEe UX U36bIMOYHOCMb MPUMEHUMEsbHO K pe2ysiupo8aHuto nompebumesnscKux
omHoweHul. [lpednazaemca CcKoppekmuposame cywecmsyowyo Mooesns nompebumesnscKo2o
wmpaga (4. 6 cm. 13 3aKkoHa o 3auume npas nompebumeneli) 8 yacmu ycaosuli e2o 83bICKAHUA
u «8blzodononyyamerneli» Npucy#oeHHol cymMmmebl.

XapaKTepHOW 4YepToi rpa*kAaHCKO-NpaBoBOM OT-
BETCTBEHHOCTM, OT/IMYAIOLLEN ee OT Mep YroJ0BHOIO U
aAMUWHUCTPATMBHOTO HAKas3aHUsA, AIBNSAETCA KOMMeHca-
LUMOHHAA HanpaBNeHHOCTb — BO3MeELLeHWe noTepnes-
lwemy npuyMHeHHoro Bpeaa (ybbITKOB) POBHO B TOM
ob6beme, B KOTOPOM OH YTO-MBO yTpaTUA, HE MeHbLUE U
He 6onbuiel. LTpadHble, UM CBEPXKOMNEHCALMOHHbIE,
CaHKUMW NPUCYTCTBYIOT B FPaXKAaHCKOM MNpase, HO, CKO-
pee, KaK UCK/loYeHue 13 3Toro obLiero npasumia.

OpHaKo B COBPEMEHHOM MUpe AeATe/IbHOCTb Of-
HUX CYObEKTOB MOMKET CO34aBaTb PUCKM ANS LWMPOKOTo
Kpyra Apyrux: BbiNycK HeAobpoKauyecTBeHHOM NpPOAyK-
LMK, PacKpbITUE MepCoHasbHbIX AAHHbIX, 3arpasHeHue
OKpYy:KatoLLen cpeabl. Hopmbl nybanyHoro npasa He Bce-
r4a CnpaBasAloTCA C 3TMUMMK 1106aNbHBIMK yrpo3amu, w
«3cTadeTy» npeackasyemo NPUHMMAET YacTHOEe MpPaBso.
OnpaBaaHMem MCNoib30BaHUA WTPAPHbIX CaHKLUMIA MO-
eT 6bITb, C O4HON CTOPOHbI, BbICOKAA CoUManbHan 3Ha-
YMMOCTb OXPAHAEMbIX C X MOMOLLbIO MHTEPECOB, a C ApY-
roli — Takoe noBeAeHWe Ae/IMHKBEHTA, KOTOpoe cBuae-
TE/IbCTBYET O SIBHOM MpeHebpesKeHnn K npasam Apyrux
L. B eAVHUYHBIX CNyYasnx COOTBETCTBYHOLWME AENCTBUA
MOTYT U He NPeACTaBAATb NOBbILWEHHOMN 06LLECTBEHHOM

1 ‘Ni perte, ni profit pour la victim’ (¢p.).

TUBHOIO NPABOHAPYLUEHWUA UAU NPECTYNNEHUA, OAHAKO
«B NPOMbIL/IEHHbIX MacWwTabax» Aarke Mesikoe 310 3a-
CNY}KMBAET NOPULLAHNA U TPpebyeT NPUHATUA NPEBEHTUB-
HbIX Mep, B TOM YMC/e B paMKax rpaxgaHCKOro npasa.
B aHrno-amepuKaHCKON NPaBOBON AOKTPUHE Tpa-
OVUMOHHO NpoBOAMUTCA AefeHue YObITKOB Ha KOMMeH-
caTopHble (compensatory) w wipadHble (exemplary,
punitive). MepBble, Kak U B POCCUINCKON NPaBOBOW CU-
cteme (cT. 15 MparkaaHcKoro Kogekca Poccuiickon de-
nepauum (ganee — MK Pd)), paccumTtaHbl Ha BO3MeLLLEHME
noTeprneBweMy MOHECEHHbIX PACXOAOB M YNyLLeHHOW
Bblrogbl. B cBoto ovepeab WTpadHble yObITKM NPUCYK-
[Al0TCA [OMONHUTENbHO K KOMMEHCAaTOPHbIM — 3a CO-
BEpLUeHMEe OTBETYMKOM 0COBO BO3MYTUTE/bHbIX Aeit-
CTBWIA, YTOObI yAEPHKATb €70 U APYTUX UL, OT Nog06HOro
nosegeHua B byaywem. Pasmep wTtpadHbIX yObITKOB
onpeaenaeTca XKopu NPUCAXKHBIX / cyabeli ¢ yyeTom Xa-
pakTepa noBeAeHUA OTBETYMKA, €0 MaTepuasbHOro no-
NoxeHusa n npoumx daktopos. Hambonblee pacnpo-
CTpaHeHue BEPAUKTbI O NPUCYKAEHUN LWTPADHBIX YObIT-
KOB MOMyYnnu B ciegylowmx cohepax: NpuyMHeHue
Bpena NIMYHOCTK, 3alLmMTa npas notpebutenels, oxpaHa
WHTENNeKTyaNlbHOW COBCTBEHHOCTU M NpecevyeHue He-
[o0bpocoBecTHOM KOHKypeHuum [32, c. 1260; 36, c. 359].
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Introduction

The specific feature of civil liability distinguishing it
from criminal and administrative penalties is its com-
pensatory nature — reimbursement for the harm (losses)
exactly in the amount of the lost, no less and no more?.
Punitive, or over-compensatory, sanctions are found in
civil law, but rather as an exception to this general rule.

However, nowadays the activities of some entities
can pose risks to a wide range of others: the distribution
of defective products, the disclosure of personal data,
environmental pollution. Public law does not always
cope with these global threats, and private law predict-
ably comes to the rescue. The use of penalties in civil law
relations may be justified, on the one hand, by the high
social importance of the interests protected by them and,
on the other hand, by such behavior of the tortfeasor that
indicates a clear disregard for the rights of others. In some
cases, the relevant actions may not pose an increased
public danger, therefore they do not constitute an

L“Nj perte, ni profit pour la victim’ (Fr.).

administrative offense or a crime; however, ‘on an in-
dustrial scale’” even minor evil is reprehensible and re-
quires preventive measures, including within the frame-
work of civil law.

In common law countries, damages are tradition-
ally divided into compensatory and punitive (exemplary).
The former, as in Russia, are designed to reimburse the
victim for expenses incurred and profits lost (Article 15
of the Civil Code of the Russian Federation, hereinafter
also referred to as the RF Civil Code). In turn, punitive
damages are awarded in addition to compensatory dam-
ages for the defendant's outrageous behavior in order
to deter him and others from such behavior in the future.
The amount of punitive damages is determined by the
jury/judge taking into account the severity of the defend-
ant's guilt, his financial situation, and other factors. Puni-
tive damages verdicts have become most widespread in
the following categories of cases: personal injury, con-
sumer rights protection, intellectual property infringe-
ment, and unfair competition [32, p. 1260; 36, p. 359].
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KpameHko M. B., Epb6axaes E. A.

[onroe Bpems wrpadHble yObITKM Bblan aTpuby-
TOM WCKNIOYMTENbHO 3aKOHOAATeNnbCTBa U cynebHol
npaktMkmM B cTpaHax CogpyxkectBa (Commonwealth).
OpHako B nocnegHuwe rogbl Habnogaetca mHTepec K
OAHHOMY WMHCTUTYTY B CTpPaHax KOHTUMHEHTas/lbHOM
Esponbl 1 A3un. [1na poccMIACKOro rpakAaHCKoro npasa
wrpadHble, WAM CBEPXKOMMEHCALMOHHbIE, CaHKLUK
TaKXKe He ABNAlTCA terra incognita, akTMBHO obcyxaa-
tOTCA B COBPEMEHHON AOKTpUHe. ChesyeT cornacuTbea ¢
KO/Neramm B TOM, YTO CYLLECTBYIOLWMIA PEXUM NpUMe-
HeHUA WTPadHbIX CAaHKUMIN He ABNAETCA ONTUMA/IbHbIM
[9, c.68; 12, c.59]. PasbacHeHUss KOHCTUTYLUMOHHOTO
Cyna P® n BepxosHoro Cyga P® obecneumsatoT gonon-
HUTE/IbHYHO «HACTPOMKY» AAHHbIX CAHKLWUI, NCKAtOYato-
LLYIO KaK U36bITOYHOE PUHAHCOBOE AaB/IEHNE Ha OTBET-
YMKa, TaK M 4ypeamepHoe oborawieHWe Ha CTOpoHe
uctual. OgHako npobnema A0 KOHUA He pelleHa.
Hanbonee octpyto KpUTMKY Bbi3blBaeT WTpad 33 OTKas
yZaoBneTBopuTb TpeboBaHuA notpebutena B £06pOBO/b-
Hom nopsake (n. 6 cT. 13 3akoHa o 3awuTe npas noTpe-
6uteneit?). MpasosBas NPMPOAA 3TOW CaHKLMW B 3aKOHe
He onpenenieHa, Kak u purypa «Bbirogononydyatens» [10,
c. 247-253]. Wtpad npucyaaeTca BO BCEX CAy4YanXx yao-
B/IETBOPEHMA WMCKa NOTpebutens, To ecTb Heusbupa-
TeNbHO, Mafo KOro U K Yyemy-1Mbo cTMmynmpyeTt, BOC-
NPUHUMAETCA NPeAnPUHUMATENAMN UCKIOUYUTENIbHO
KaK cpeacTBo oboralieHua notpebutenei u ux topu-
CTOB. BmecTe ¢ Tem UCKAOUYeHME U3 3aKOHOA4ATeNbCTBA
0 3awmTe npas notpebuteneit JaHHOW CaHKLUKU OblNo
6bl NOCMewWHbIM pelleHnemM. B 3akntoumTenbHOM Yactm
cTaTbn cHOPMYNMPOBaHbl NPEeaOKEHUA, MO3BONALO-
Lme coxpaHuTb noTpebutenbckuin wrpad B Kavectse
rPakA4aHCKO-NPaBOBOW CaHKLMW, obecneyns npu 3Tom
ero 6onee pasymHoe U cnpasesIMBOe NpUMeEHEHME.

1. KoHuenuua wrpadHbIX y6bITKOB
B CTpaHax obuiero npaea

1.1. Uctopua noABNEHUA UHCTUTYTA U GYHKLUKU

Mpoobpasbl WTpadHbIX YObITKOB HAaXOAAT B ApPEB-
HeMLWMX UCTOYHMKAX NpaBa, B YacTHOCTM B Kopekce Xam-
mMmypanu (1772 r. go H. 3.), KHure Mowuces (okono 1200 .
00 H.3.) n np. Kak npaBuno, peyb MAET O HaNOXKEHUMU
B3bICKAHMA B KPAaTHOM pasmepe K CTOMMOCTU YKpaaeH-
HbIX BeLleit®. CuMTaeTca, YTO COOTBETCTBYHOLLME CaHKLIMM
6b111 pa3paboTaHbl, C 04HOMN CTOPOHbI, Ans bonee agek-
BATHOrO KOMNEHCMPOBAHUA yLLepba nocTpagasLiemy, a

C Apyrol — ANA HAaKa3aHWUA U yCTPaLIeHUA AE/IMHKBEHT],
npesoTBPaLLEHUA aHANOMMYHOrO MnoseseHua B 6yay-
wem [36, c. 351-352]. 3T1a rmMbpuAaHaa KoHUenuus
«KOMMNEHCaUMMN-HaKa3aHUa» B 06LLMX YepTax bblna Bno-
cneacTeum BocnpuHATa cygamu AHranm mn CLUA.

B AHmuMn noseneHne TepmuHa exemplary dam-
ages CBA3bIBAOT C ABYMA cyAebHbiMM npoLeccamm
1763 roga, cocToABWMMMUCA HA (GOHE MNOAUTUYECKUX
BONHeHWUK. B gene Huckle v. Money (1763) ucreu-tuno-
rpad 6bin NOABEPrHYT HE3aKOHHOMY apecTy* 1 B Teve-
HWe 6 YacoB HaxoAM/ICA MOA CTpaxken. U xoTa ¢ 3aaep-
YKaHHbIM 06pallaNvCb BNONHE YBAXXUTENbHO, MPUCAXK-
Hble npucyauam uctuy wrpadHblie ybbITKM B pasmepe
300 ¢pyHTOB, YTO MHOTOKPATHO MpPEBbIWAN0 CTOMMOCTb
ero pabouero sBpemeHu. Jlopg cyabs KamaeH nogaep-
YKan XKIOPU U OTMETUA, YTO NPUCANKHbIE UMENWN NOSHOE
NpaBo B3bICKaTb LWTPadHble yObITKM B NOA0OHbIX 06CTO-
ATENbCTBAX, KOrga OTBeTYMK rpybo Hapywun Magna
Carta n gelictBoBan B TMPaHMYeCcKol MaHepe. Hanoba
npeacrasutenein KopoHbl Ha CypoBOCTb BepAMKTa bbina
OoTKNOHeHa. Ewe 6onee yeTko cyTb WTpadHbIX yObITKOB
6bina onpeaeneHa B gene Wilkes v. Wood (1763), roe
UCTeL, TaKXKe MoABeprcd He3aKOHHOMY NPUHYKAEHUIO
CO CTOPOHbI YMHOBHUKOB®. [laBas HanyTCTBUE MPUCAK-
HbIM, Jlopa, cyfiba OTMETUA, YTO AEHEXHaa KoMMeHca-
UMA npegHasHavyeHa He TONbKO AA YAOBNETBOPEHWUA
MHTEpPecoB NoTepnesLLero, HO 1, NoA06HO HakasaHuio,
ON5 NPefoTBPALLEHUA aHANIOTUYHbIX AEeACTBUI B Byay-
WEM, @ TaK¥Ke C/YKUT [0Ka3aTesIbCTBOM MOpULaHUs
NPUCAMKHBIMM COOTBETCTBYIOLLLErO noBeaeHMA’,

B panbHenwem wWrpadHble yObITKM CTaAn OTHOCU-
TENbHO PACNpPOCTPAHEHHbIM ABAeHMEM. oMumo cay-
YaeB HE3aKOHHOIO apecTa U He3aKOHHOTO NMPOHUKHOBe-
HUA B KMN0e NomelleHne, WTpadHble YObITKM NPUCYK-
Janncb B C/Iy4asx HaHeceHWs noboes, KaeBeTbl, Noa-
CTPeKaTeNbCTBA K COBeplleHuto npectynaeHus [19,
c. 391, 402]. Nx obocHoBaHMe (rationale) B pamKkax KOH-
KPETHOro gena Moro MMETb HIAHCbI: NOKa3aTb peak-
LIMIO Cy/1a Ha BbI3bIBAIOLLMIA NPOCTYNOK’; yaepyKaTb My K-
UMHY OT NOBeAeHMA, He NoA0BAIOLWEro AKEHTIbMeHY &;
npesoTBPaTUTL Ay3/1b KaK cnocob BOCCTAHOBAEHUA UC-
NMOPYEHHON penyTaLmm; crnagutb obLLecTBeHHOe Heao-
BOJIbCTBO MOCTYMKOM OTBETYMKA U WUCK/IIOYUTb BEPOAT-
HOCTb pacnpasbl [37, ¢. 772]. HO UMNAULMTHO B3biCKaHUe
WwrpadHbIX YObLITKOB BCEraa NpecnefoBano TPWU LEeu:
HaKasaHue (punishment), coep»uBaHue (deterrence) v
Bo3mesame (retribution). CoOOTBETCTBEHHO, OCHOBHOE

'cm..: Mo Oeny 0 NpoBepKe KOHCTUTYLLMOHHOCTM NoANYHKTA 2 NyHKTa 4 ctatbu 1515 MparkaaHcKkoro kogekca Poccuiickont Pepepauum
B CBA3M C 3anpocom MAaTHaaLaToro apbuTpakHOro anennaunoHHoro cyaa: NocraHosneHme KoHeTuTyunoHHoro Cyaa PO ot 24 uons

2020 r. Ne 40-M.

2 0 3awmre npas notpebutenei: 3akoH PO ot 7 pes. 1992 r. Ne 2300-I (B pea. ot 07.07.2025). JocTyn 13 cnpas.-NpaBoBOM CUCTEMbI
«KoHcynbTaHTMAtoCY . [lanee no TeKCTy — 3aKOH O 3alLmTe NpaB notpebutenei.

3 Cm., Hanpumep: bubaus. Bropas kHura Mowuceesa. Mcx. 22:1.

4 B oppepe, BblgaHHOM MMeHem Koposia Teopra I, cogepanoch obiee ykasaHue 06biCKaTb 1 3aepaTb U3gaTeseil noapbIBHON

NnMTepaTypbl, 6€3 yKazaHNA KOHKPETHbIX UMEH W aApecos.
> Mpomn3BOACTBO HE3aKOHHOTO 06bICKA B KMIOM NOMELLEHUM.

® NpoTokon cyaebHoro 3acegaHus. URL: http://www.commonlii.org/uk/cases/EngR/1763/103.pdf.

7 Tullidge v. Wade (1769).
8 Merest v. Harvey (1814).
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For a long time, punitive damages were an at-
tribute exclusively of legislation and jurisprudence in
the Commonwealth countries. However, in recent
years, there has been growing interest in this institu-
tion in the countries of continental Europe and Asia.
For Russian civil law, punitive, or over-compensatory,
sanctions are also not terra incognita, they are widely
discussed in the doctrine. It should be agreed that the
current regime for the application of penalties is not
optimal [9, p. 68; 12, p. 59]. Clarifications from the
Constitutional Court and the Supreme Court of the
Russian Federation ensure a more equitable applica-
tion of these sanctions, eliminating both excessive fi-
nancial pressure on the defendant and unreasonable
enrichment of the claimant®. However, the problem
has not been completely solved. The most criticized is
the fine imposed by law for refusing to satisfy a con-
sumer’s demands on a voluntary basis (Item 6 of Arti-
cle 13 of the Federal Law ‘On the Protection of Con-
sumer Rights’, hereinafter referred to as the Con-
sumer Protection Law?). The legal nature of this sanc-
tion is not clearly defined in the law, nor is the figure
of the ‘beneficiary’ [10, pp. 247-253]. The fine is
awarded in all cases of satisfaction by the court of the
consumer's claim, not selectively, it has a minor stim-
ulating effect and is perceived by entrepreneurs
solely as a means of enriching consumers and their
lawyers. However, it would be a hasty decision to ex-
clude this sanction from the consumer law. In the final
part of the article, proposals are formulated to pre-
serve the consumer fine as a civil penalty, while en-
suring its more reasonable and fair application.

1. The Concept of Punitive Damages
in Common Law Countries

1.1. The History of the Legal Institution and Its

Functions

The prototypes of punitive damages can be found
in the ancient sources of law, in particular, in the Code
of Hammurabi (1772 BC), the Book of Moses
(about 1200 BC), etc. As a rule, there was established
a penalty in multiple amounts of the cost of the stolen
items3. It is believed that such penalties were formu-
lated, on the one hand, to more adequately

compensate an injured person for the injury and, on
the other hand, to punish the tortfeasor and deter him
from such conduct in the future [36, pp. 351-352]. This
hybrid concept of ‘compensation-punishment’ was
subsequently adopted by the courts of England and the
USA in general terms.

In England, the term ‘exemplary damages’ is asso-
ciated with two trials held in 1763, which took place
against the background of political unrest. In the case
of Huckle v. Money (1763), the plaintiff, an apprentice
journeyman printer, was unlawfully arrested* and held
in custody for six hours. Although he was treated rela-
tively well, the jury awarded the plaintiff 300 pounds in
punitive damages, which was many times the cost of
his working time. Chief Justice Lord Camden supported
the jury and noted that the jury had every right to re-
cover punitive damages in such circumstances as the
defendant grossly violated Magna Carta and acted in a
tyrannical manner. The Crown agents’ complaint about
the severity of the verdict was dismissed. The essence
of punitive damages was even more clearly defined in
the case of Wilkes v. Wood (1763), where the plaintiff
was also subjected to unlawful coercion by officials®.
Giving the admonition to the jury, the Chief Justice
Lord noted that monetary compensation was intended
not only to satisfy the interests of the victim but also,
like punishment, to prevent similar behavior in the fu-
ture, and also served as proof of the jury's censure
against the corresponding behavior®.

Subsequently, punitive damages became rela-
tively common. In addition to cases of unlawful arrest
and unlawful entry into a dwelling, punitive damages
were awarded in cases of battery, defamation, and in-
stigation to commit an offense [19, pp. 391, 402]. Ra-
tionale for awarding punitive damages could have nu-
ances in the context of a specific case: to show the
court's reaction to a defiant offense’; to deter the man
from behavior unbefitting a gentleman?; to prevent a
duel as a means of restoring a spoiled reputation;
to smooth over public discontent with the defendant's
actions and to eliminate the likelihood of reprisals
[37, p. 772]. But implicitly, the recovery of punitive
damages has always pursued three goals: punishment,
deterrence, and retribution. Accordingly, the main

1 See: On the verification of the constitutionality of Subitem 2 of Item 4 of Article 1515 of the Civil Code of the Russian Federation in
connection with the request of the 15th Commercial Court of Appeal: Resolution of the Constitutional Court of the Russian Fed er-
ation No. 40-P of July 24, 2020. Access from the legal reference system ‘ConsultantPlus’.

2 0n the Protection of Consumer Rights: Federal Law No. 2300-I of February 7, 1992 (as of July 7, 2025). Access from the legal refer-
ence system ‘ConsultantPlus’. Hereinafter referred to as the Consumer Protection Law.

3 See, for example: The Bible. The Second Book of Moses. Exodus 22:1.

4 The warrant issued in the name of King George Il contained general instructions (without specifying the names and addresses) to

search and to take into custody publishers of ‘subversive literature’.

5 Unlawful search of the dwelling.

6 Record of the trial. Available at: http://www.commonlii.org/uk/cases/EngR/1763/103.pdf

7 Tullidge v. Wade (1769).
8 Merest v. Harvey (1814).
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BHMMaHUWE yAeNaNocb He CTONIbKO NOTepAM NoTepnes-
LIEro, CKO/IbKO NMOBELEHWNIO OTBETUMKA.

B 1964 rogy ManaToi nopAoB 6b110 PacCCMOTPEHO
neno Rookes v. Barnard?, 8 kotopom Jlopa, cyabsa [des-
JIVH NOCTaBWA NOA, COMHEHME BO3MOXHOCTb NPUCYXAae-
HUA WTPAdHbIX YObITKOB B HEOTPAHNUYEHHOM YKCAE CNY-
YaeB, MOCKOJIbKY 3TO MPUBOAUT K CMELLEHUO QYHKLNI
rpaAaHCKoro 1 yronosHoro npaea. OH TaKxe o0bpaTtua
BHMMaHME Ha TO, YTO HW B OAHOM M3 CBOUX NPEXHUX pe-
weHun Manata N0pAOB He ofobpasa M He noowpsna
B3bIlCKaHMe WTpadHbIX yObITKOB. U3 yBaXKeHUA K Tpaau-
LMAM U CylecTByoWeMy npeueaeHTHOMY npasy [es-
JIMH NPeANoXKWUA OrPaHUYUTb B3blCKaHWE LWTPadHbIX
ybbITKOB Tpemsa Kateropusamu gen: 1) TMpaHuyeckue,
NPOU3BO/IbHbIE UM HEKOHCTUTYLMOHHbIE AEWCTBUA FOCy-
[apCTBEHHbIX CAyXalimx?; 2) HapylleHue npas Apyroro
VLA B pacyeTe Ha noay4vyeHue npubblav, NpeBoCxoss-
el HaHEeCeHHbIM noTepneswemy Bpes; 3) NPAMO
npeaycMoOTPeHHble 3aKOHOM OCHOBaHWMA AN B3blCKa-
HUA WTpadHbIX yObITKOB. MNo3numa JesnmHa 6bina noa-
AepKaHa Apyrumu yneHamu [lanaTbl NOPAOB, 4TO
HaLWNO OTpaxkeHue B nocneaytowein cyaebHoi npak-
TUKe. B yactHocTn, B gene AB v. South West Water Ser-
vices Ltd. (1993) AnennsuMoHHbIM cyA 0TKa3an BO B3bIC-
KaHMM WTpadHbIX YObITKOB C rocyAapcTBEHHOW BOAO-
NPOBOAHOM KOMMaHWW 3a 3arpsAisHeHMe NUTbEBOW BOAbI
M yTauBaHWe COOTBETCTBYOLLEN MHbOPMALMN OT Hace-
NleHnsa, NockonbKy A0 1964 roga no aHaNOrMYHbIM UC-
Kam wTpadHble ybObITKM He HasHayvanucb. OpHako
nossxke, B pgene Kuddus v. Chief Constable of
Leicestershire Constabulary (2001), MNanata nopAoB oT-
KNOHWA OrpaHMYeHUs, yCcTaHOBNEHHbIe B Aene AB, go-
nycTuB NpucyxaeHue WwipadHbIX yObITKOB M MO APYrvm
KaTeropmam crnopos (Hanpumep, B Cly4ae pacoBoi Auc-
KpUMMHaumMn). B uenom cyaebHas npakTnka u 4OKTPMHA
no BOMPOCY B3bICKaHMA WTPadHbIX yObITKOB OCTaBaIUCh
npotusopeunsbiMmn [14, c. 369—-372], uTo B UTOre CTano
NoBOAOM A5 06CYKAEHUSA WTPAPHbIX YO bITKOB U CMENK-
HbIX KaTeropui B cnewumanbHom goknage Komuceum no
pedpopmuposaHumio npasa (Law Reform Commission)® un
KOMMEHTapMAX K yKazaHHOMY goKnaay [20, c. 860—869].

B CLLIA nosBneHue TepMmuHa punitive damages cs-
3bIBatOT € Aenom Genay v. Norris (1784). OTBeTYMK, Bpay
no npodeccuun, pelmn NogWyTUTb Hag CBOMM npusaTe-
NIeM-MHOCTPAHLLEM M MOoACbINaA eMy B BUHO 60/bLIytO
nopumio abpoamsmaka. B pesynbTate uctel, B TeyeHue
HECKOJIbKMX HeZe/lb UCMbITbIBA OCTpble 60K, ITOT Xyau-
raHCKMI MOCTYNOK, NO CNOBaM NpeacefaTebCTBYOLLENO
cyAbu, 6bIN1 HACTONbKO BeCnpUYUHHBIM U BO3MYTUTENb-
HbIM, 0cOBEeHHO A1A Bpaya, YTo 3aC/y*KMBaA NOpULAHKA
N MPUCYXKOEHMS  3HAUUTE/NIbHOM  CYMMbl  YObITKOB.
MpucaXKHble BOCMPUHAN HAaNyTCTBEHHOE C/I0BO M B3blC-
Kanu B nonb3y uctua 400 ¢yHToB [15, C. 2].

L URL: https://www.bailii.org/uk/cases/UKHL/1964/1.html.

OfHa w3 runoTes o06bBACHAET MONyAAPHOCTb
WwTpadHbIX yobiTKOB B CLUA Tem, yto oHM obecneymBanm
3awmTy 6ectenecHbix 6ar (M306parkeHus, penyTaumm,
NpMBaTHOCTM W T.M.), KOTOpble BMAOTb A0 Hayana
XIX BeKka He Mpu3HaBa/MCb CaMOCTOATENIbHbIM O6beK-
TOM NpPaBoBOM oxpaHbl [17, c. 5—7]. MoKasaTenbHbIM AB-
naetcs aeno Coryell v. Colbough (1791). Bo Bpems bepe-
MEHHOCTM UCTULLbI OTBETUMK YMbILINEHHO W 6E3 BCAKOIO
noBoZa Hapywun ycnosua bpayHoro gorosopa. lNpwu-
CAXKHbIE NPULLAW K BbIBOAY, YTO NOBEAEHME OTBETYMKA
6b1710 KpaliHe HenoZobatWMM 1 HAHECIO CepPbe3HbIM
ywepb penytauuun mctuubl. B pesynbTate ¢ OTBETYMKA
6bl1n  B3bICKaHbl WTpadHble YyObITKM. Bnocneactsum
BEPAMKTbI MPUCAXKHbIX O MNPUCYXKAEHUU WTPAdHbIX
yObITKOB BbIWM AANEKO 33 Npesesbl BO3MELLEHUA He-
MMyLLeCTBEHHOrO yuiepba (non-pecuniary damage), a
B 70-x rogax Npowsoro Beka Mosy4naun Hambonbliee
pacnpocTpaHeHWe B fAenax o6 OTBETCTBEHHOCTM 3a
Bpes, MPUYMHEHHbI HeAobpOoKaYecTBEHHON MpPOAYK-
umen. AMepuKaHCKMe ydyeHble Ha3Baau 3TOT Nepuop,
B3pbIBOM  cyAebHbix  pasbupatenscts  (litigation
explosion). YBennunnocb KONNMYECTBO AENNKTHBIX UCKOB,
PaBHO KaK WM CYMMbl MPUCYKAAEMbIX MOTEPMEBLUMM
wrpadHbIX yobITKOB [31, c. 338; 18, c. 4-5)]. Hanbonee
3ameTHbIM cTano geno Liebeck v. McDonald's (1994). Uc-
TMUE, KoTopasa 0b60Xrnack ropaYnm Kode, NPUCANKHbIE
npucyauam 160 Tbic. f,ONN. B KAUECTBE KOMNEHCATOPHbIX
yObITKOB 1 2,7 MAH 0NN, B KayecTBe WTpadHbIX. Mpuyu-
HOW B3bICKaHMA WTPAdHbIX YObITKOB B CTO/Ib 3HAYUTE/b-
HOM pa3smepe cTan ToT $aKT, YTO PYKOBOACTBY KOMNa-
HuUM McDonald's 6bi10 AaBHO M3BECTHO O pUCKax AO/s
notpebuteneli, ogHako HeobxogMmble npedynpeau-
Te/lbHble Mepbl He npegnpuHumanuce. Mpeaynpexaa-
toLLaA HaAMUCb O BbICOKOW TeMnepaType HanuTtka 6bina
BbIMO/IHEHA MEIKUM WpudTOM.

Mopo6bHO aHrAniicKoMy npeueseHTHOMY MpaBsy,
[OOKTpUHa 1 cyaebHas npakTtuka B CLUA BbiaensatoT cne-
ayowme GyHKLUMM WTpadHbIX YObITKOB: HaKasaHuWe OT-
BETYMKA 33 €ro BO3MyTUTE/IbHOE MOBeAeHME U NopuLa-
HWe, 0COBEHHO B TeX Cayyasax, Koraa OTCYTCTBYHOT MM
HeadEKTUBHbI YrONIOBHO-NPaBOBbIE CAHKLUMW; CAEPHKM-
BaHMe OTBETYMKA W APYrMX OT COBEpPLUEHUA aHaNoTny-
HbIX AeNCcTBUI B Oyaywem; CTUMYyAMPOBAHWE MNPaBO-
OXPaHUTENIbHOM AeATEeNbHOCTM 32 CYET YCUAMM YaCTHbIX
nvy, [37, c. 775-776]. HakazaHue 1 npeBeHUMA BK/O-
YyeHbl B onpegeneHne wWTpadHbIX yObITKOB B Mapa-
rpade 908 Btoporo cBoga genukTHoro npasa CLUA
(8 opurnHane “...Punitive damages are awarded to pun-
ish the defendant for his or her outrageous conduct and
to deter such conduct in the future”)*. OTmeuaertcs
TaKXKe, YTo WTpadHble YObITKM MOTYT BbINOJHATL U KOM-
NeHCcaunoHHY0 GyHKLUMIO (B KauecTBe nobo4HoW), obec-
neyMBas UCTLY BO3MELLEHME PACXOLOB HA ONAATy ycayr

2 [leBNMH NOAYEPKHYJ, YTO PEUb UAET O TUPAHUM UMEHHO CO CTOPOHbI /WL, HaJeNeHHbIX FOCYAaPCTBEHHOM BAACTbIO.
3 Law Reform Commission. Consultation Paper on Aggravated, Exemplary and Restitutionary Damages (April, 1998). URL:
https://www.lawreform.ie/_fileupload/consultation%20papers/cpAggravatedDamages.htm |.

4 American Law Institute. Restatement (Second) of Torts (1979).
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focus was not so much on the losses incurred by the vic-
tim as on the behavior of the defendant.

In 1964, the House of Lords considered the case
Rookes v. Barnard?, in which Lord Devlin questioned
the possibility of awarding punitive damages in an un-
limited number of cases as this led to a confusion of
the functions of civil and criminal law. He also noted
that the House of Lords had neither approved nor en-
couraged the recovery of punitive damages in any
of its previous decisions. Out of respect for tradition
and existing case law, Devlin suggested limiting the
recovery of punitive damages to three categories
of cases: 1) oppressive, arbitrary, or unconstitutional
actions by government servants?; 2) a defendant has
calculated that the profit to be made from their
wrongful act will exceed any compensatory damages
they might have to pay; 3) grounds for the collection
of punitive damages are expressly authorized by law.
Devlin's position was supported by other members
of the House of Lords, which was reflected in subse-
quent case law. In particular, in the case of AB v.
South West Water Services Ltd. (1993), the Court of
Appeal refused to award punitive damages from the
state water company for polluting drinking water and
withholding relevant information from the public,
since punitive damages had not been awarded in sim-
ilar claims before 1964. However, later, in the case
of Kuddus v. Chief Constable of Leicestershire Con-
stabulary (2001), the House of Lords rejected the re-
strictions set out in the AB case, allowing for
the awarding of punitive damages in other categories
of disputes (for example, in cases of racial discrimina-
tion). Overall, judicial practice and doctrine regarding
the recovery of punitive damages remained controver-
sial [14, pp. 369-372], which eventually led to a discus-
sion on punitive damages and related issues in a special
report of the Law Reform Commission® and in com-
ments to that report [20, pp. 860-869].

In the USA, the term ‘punitive damages’ is asso-
ciated with the case of Genay v. Norris (1784). The de-
fendant, a doctor, decided to play a trick on his friend,
a foreigner, and added a large portion of aphrodisiac
into his wine. As a result, the plaintiff experienced sig-
nificant pain for several weeks. According to the pre-
siding judge, this hooliganism was so unreasonable
and outrageous, especially for a doctor, that it de-
served condemnation and the awarding of a signifi-
cant amount in damages. The jury received this ad-
monition and awarded 400 pounds in favor of the
plaintiff [15, p. 2].

Available at: https://www.bailii.org/uk/cases/UKHL/1964/1.html.

One of the hypotheses explains the popularity of
punitive damages in the USA by the fact that they pro-
vided protection for non-material values (images, rep-
utation, privacy, etc.), which, until the beginning of the
19th century, were not recognized as independent ob-
jects of legal protection [17, pp. 5-7]. The case of
Coryell v. Colbough (1791) is illustrative. During the
plaintiff's pregnancy, the defendant intentionally and
without any reason violated the terms of the prenup-
tial agreement. The jury concluded that the defend-
ant's behavior was extremely inappropriate and
caused severe damage to the reputation of the plain-
tiff. As a result, punitive damages were recovered from
the defendant. Subsequently, jury verdicts awarding
punitive damages went far beyond compensation for
non-pecuniary damage, and in the 1970s they became
most widespread in cases of liability for harm caused
by defective products. American scientists have called
this period the ‘litigation explosion’. The number of
tort claims increased, as well as the amount of punitive
damages awarded to victims [31, p. 338; 18, pp. 4-5].
Most notable was the case of Liebeck v. McDonald's
(1994). The jury awarded the plaintiff, who burned her-
self with hot coffee, $160,000 in compensatory dam-
ages and $2.7 million in punitive damages. The reason
for the recovery of punitive damages in such a signifi-
cant amount was the fact that the management of
McDonald's had long been aware of the risks to con-
sumers, yet necessary precautionary measures were
not taken. The warning notice about the high temper-
ature of the drink was made in small print.

Similar to English common law, the doctrine and
judicial practice in the United States distinguish the
following functions of punitive damages: punishing
the defendant for his outrageous behavior and cen-
suring him, especially in cases where no criminal rem-
edies are available or those available are inadequate;
deterring the wrongdoer and others from behaving in
the same manner in the future; stimulating law en-
forcement through the efforts of individuals [37, pp.
775-776]. Punishment and prevention are included in
the definition of punitive damages in § 908 of the Re-
statement (Second) of Torts (‘Punitive damages are
damages, other than compensatory or nominal dam-
ages, awarded against a person to punish him for his
outrageous conduct and to deter him and others like
him from similar conduct in the future’)?. It is also
noted that punitive damages can also perform a com-
pensatory function (as their secondary function):
through providing the plaintiff with compensation for

2 Devlin emphasized that this referred to tyranny on the part of officials endowed with state authority.
3 Law Reform Commission. Consultation Paper on Aggravated, Exemplary and Restitutionary Damages (April, 1998). Available at:
https://www.lawreform.ie/_fileupload/consultation%20papers/cpAggravatedDamages.htm |

4 American Law Institute. Restatement (Second) of Torts (1979).
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npeacrasuTenal; BoamelleHne Bpeaa/ybbITKOB, AOKa3bl-
BaHWe KOTOPbIX MAM pacyeT no npaBuiaM KOMMeHcaTop-
HbIX YObITKOB 3aTPyAHUTEbHbI (MOPasibHbIN Bpes, YObITKM
B C/ly4ae HapyLUeHUs MHTE/IEKTYaIbHbIX NPaB WY BCies-
CTBUE HEeL0H6POCOBECTHOM KOHKYpeHumK) [43, c. 123-124].

B ABcTpanuu npucyxaeHve WTpadHbIX yObITKOB
CTaNo CNOMMBLUENCA MPAKTUKON NOC/ie pacCMOTPEeHUA
Bbicokum Cyaom pena Whitfield v. De Lauret & Co Ltd
(1920) [16, c. 89]. B aTom gene 6bina o3BydeHa ¢op-
MYNa, COr/IacHO KOTOpOoU WwTpadHble yObITKM MOTYT Npu-
CY)AaTbCA B CMTYaLMAX, KOrAa OTBETUYMK CO3HATE/IbHO
coBepLIaeT NPOTUBONPABHbIE AEWUCTBUA C ABHbIM NpeHe-
bpexkeHMem K npaBam JApyrux Avy (B opwurMHane
“...Exemplary damages will be awarded in cases of con-
scious wrongdoing in contumelious disregard of an-
other’s rights”). B nocneaywowux npeuegeHTtax ¢op-
MyNa NILb HEe3HauYUTeNbHO yTOYHANacb. Tak, B gene
Gray v. Motor Accident Commission (1998) cyabu Bbico-
Koro Cyia OTMETUAN, YTO WTpadHble YObITKM B3bICKMBA-
HOTCA PEeAKO U HEOBXOAMMO YCTaHOBUTb HeYTo bosibLuee,
4YeM NPOCTO BUHOBHOE NpaBOHapyLlleHne. B yctaHoBe-
HUK 3TOrO OTArYyaroLlero obCToATeNbCTBA aBCTPAINM-
CKME Cyabu UMEIT AUCKPELMIO, B LLEJIOM NPpUAepKMBa-
Acb no3mumm Boicokoro Cyaa no aeny Whitfeld.

B oTMume oT 6PUTAHCKMX KONNET, aBCTPAUIACKMe
CyAbW He OrpaHMYeHbl NLWb TPEMA KaTeropuamm cro-
poB, rae JoNyCKaeTcsA HasHavyeHue WTpadHbIX YObITKOB.
Mpw paccmoTtpeHun gena Uren v. John Fairfax & Sons Pty
Ltd. (1966) Bbicokuii Cya yKkasas, yTo choOpMUPOBaHHbIN
B aHIIMINCKOM MpaBe OrpaHWMuYMTeNbHbIN noaxon? He
npumeHsaeTca B ABCTPannm, LOCTAaTOMHO /IULLb COOTBET-
cTBua TpeboBaHua Kputepuam u3s gena Whitfeld.
LtpadHbie yObITKM BO3MOMKHbI B KOHTEKCTE MpaKTUye-
CKM Nt0HOro npaBoHapyLeHUA 3a U3bATUAMM, NPAMO
npeasycMoTpeHHbIMU — deaepanbHbIM  3aKOHOAATe b-
CTBOM W 3aKOHaMM OTAE/bHbIX LITATOB (TeppUTOpPWUIA).
3aKoHOAaTeNbHAA WHTEPBEHLUMA B YacTU UCKAOYEHUsA
WTpadHbIX YObLITKOB BeEAETCA MO TPEM OCHOBHbIM
HanpasaeHuam — anddpamauma’, HEOCTOPOXKHOE NPUYM-
HeHWe CMepTU UAW Bpesa 340poBblo (B pesyabtate AT,
HecuyacTHOro cnyvas Ha pabodem mecTe U T. 4.)*, oTeT-
CTBEHHOCTb FOCY[ApPCTBA 3@ HE3aKOHHble AeNCTBUA
COTPYAHUKOB NOANLMK (B OTAENbHBIX WTaTax®). B cooT-
BETCTBMM CO C/IOXKMBLUENCA MPAKTUKOM LWTpadHble
yObITKM TaKKe He B3bICKMBAKOTCA 33 HapylleHue [oro-
BOpPHbIX 06a3aTenbcTs [28, c. 700—703].

1.2. Bonpocbl TepMUHONOTUK:

wiTpadHble Y6bITKU U CMEXKHbIe KaTeropum

[na obuwero npaBa xapaKTepPHbl Pas/iMyHble KOH-
CTPYKLMM ybbITKOB (damages), npn 3TOM OCHOBaHMUSA MX
NPUCYXXAEHUA HEPEAKO NepeceKatoTca.

TaK, 0cob0 LMHUYHOE UK MHOE Bbi3blBatoLLee No-
BeeHWe Ae/IMHKBEHTa, KOTOpOe YCUAUAO CTPaZaHus no-
TepneBLUEro, MOXKET NOB/IeYb B3bICKAHWE KaK yBENNYEH-
HbIX YBbITKOB (aggravated damages®), Tak v WTpadHbIX.
B cBOtO o4epesb HanMume y OTBETYMKA MOTUBA U3BIEYD
BbIrOAY 3a CYeT HapyLLUEeHWA NpaB APYroro Mua AaeT BO3-
MOXHOCTb Bblbopa 1A ucTua — notpebosath WTpadHble
yObITKW  WMAM  TaK HasblBaemble PECTUTYLIMOHHblE
(restitutionary damages)’. B nocnenHem cayyae Bo3me-
LEeHMe NoTepneBLIEeMy BbIMIa4YMBAETCA UCXOAA U3 NOAY-
YEeHHOM OTBETYMKOM NPMBLIIK, JaxKe ecan No daKkTuye-
CKMM OBCTOATENbCTBAM CaM MCTeL, He cMmor Bbl U3B/eYb
TaKyto NpubbINLE. UHbIMM CI0BaMK, NOA0BHO WITPadHbIM
ybbITKaM, HEKOTOPble CaHKLMU TaK¥Ke MOFYT BbINOHATb
bYHKUMIO HaKa3aHKA, BO3ME3AUA, NPEeBEHLMM.

Komucema no pedopmumpoBaHuio npaBa B CBOEM
utorosom goknage (1998)° npuwna K BbIBOAY, 4TO ne-
peyncieHHble Bbllle TPU KaTeropum ybbITKOB HEObXO-
AMMO pa3rpaHMuMBaTh. YBENMYEHHbIE U PECTUTYLMOH-
Hble YBObITKM HanpaBs/ieHbl B MePBYIO oYepesb Ha Bo3Me-
weHue yuepba noTepnesLLEMY, TO3ITOMY ABAAIOTCA pas-
HOBMAHOCTbIO KOMNeHcauum (remedy?®), a He Hakasa-
HuA (punishment).

B yacTHOCTM, yBeNMYeHHble YObITKM HanpaB/eHbl
Ha KOMMNEHCAUMIO OnpeaefneHHoro Tuna Bpeda, a
MMEHHO MCUXUYECKUX CTpagaHunin (mental distress) nnn
KaKoM-To Mx Yactu. MpeanocblIKon ANA UX B3bICKAHUA
ABnAeTcA cnocob coBeplleHMs OTBETYMKOM MPOTMBO-
npaBHbIX AeicTBuiA (Hanpumep, ocobas »KecToKoCTb)
WM ero nocneaywollee noBefeHWe (paBHoaylive,
HaCMeLUKK), KoTopble MPUYMUHAIOT UCTLY AONONHUTENb-
Hble CTpaZaHusA. B KOHEYHOM cyeTe, Mo MHeHUo Komuc-
CUK, yBeZINMYEHHbIe YObITKM ByAyT acCMMUAMPOBAHbI B
06LLUMX NpaBuIax 0 KOMNEHCALMM MOPAIbHOIO Bpesa.

MPUMEHUTENBHO K PECTUTYLMOHHBIM YbbITKaM Ko-
MUCCUA OTMETMNA UX CXOACTBO C MCKaMM O BO3BpaTe He-
OCHOBaTe/IbHOTO ObOralleHus, Tae XapakTep nosege-
HUA MAn GopMa BMHbI OTBETYMKA tOpUAMYECcKM be3pas-
JINYHbI. [Jaxke ecm pecTUTYUMOHHbIE YObITKM B KAKMX-TO
CNly4anx BbIMNONHAIOT NPEBEHTUBHYIO GYHKLMIO, 3TO He

1 OcobeHHOCTbIO npoueccyazibHOro npasa CLUA aBnaeTca TO, 4TO KaXkaan CTOPOHa CaMOCTOATE/IbHO HeCeT pacxoAbl Ha on 1aTy ycnayr

topucTa (pacxoabl He B3bICKMBAKOTCA C MPOMTPaBLUE CTOPOHbI).

2 UmeeTca B BuAay nosmuma Manatbl nopaos B aene Rookes v Barnard (1964).

3 Defamation Act 2005 (New South Wales), section 37; Defamation Act 2006 (North Territory), section 35; Defamation Act 2005
(South Australia), section 35; Defamation Act 2005 (Tasmania), section 37, etc.

4 Accident Compensation Act 1985 (Victoria), section 134AB; Workers Compensation Act 1987 (New South Wales), section 151R.

5 Police Act 1892 (West Australia), section 137(6).

® TepMMH TaKKe MOKHO NepeBecTM Kak «yBbITKM NPU OTATYatoLMX 06CTOATENbCTBAX Y.

7 IKkcnepTbl N0 06LLIEMY MPaBy OTMEUaIOT CXOACTBO PECTUTYLIMOHHBIX YBbITKOB € KOHCTpyKUumel disgorgement of profits (ctpe6osa-
HVe AOXOA0B), NOMNYNAPHON B AOKTPUHE U CyAeOHOMN NPaKTUKe KOHTMHEHTabHOM EBponbI.

8 COOTBETCTBEHHO, HapyLUeHWe NpaB APYroro Auua nepecraeT 6biTb IKOHOMMUUYECKM BbIFOAHBIM, YTO obecneunsaeT HEOBXOAMMbIN

NPEeBEHTUBHbIN 3D DEKT.

° Consultation Paper on Aggravated, Exemplary and Restitutionary Damages (April, 1998).

10 B nepeBofe € aHM. «BO3MELLEHWNE, UCTIPaBNEHNE, NEKAPCTBOY.
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expenses relating to legal representation?; through
compensation for harm /damages the proof or calcula-
tion of which according to the rules of compensatory
damages is difficult (moral harm, damages caused by vi-
olation of intellectual rights or due to unfair competi-
tion) [43, pp. 123-124].

In Australia, the award of punitive damages be-
came an established practice following the High
Court's review of the case of Whitfield v. De Lauret &
Co Ltd. (1920) [16, p. 89]. In this case, the formula was
announced according to which exemplary damages
could be awarded in cases of conscious wrongdoing in
contumelious disregard of another’s rights. In subse-
qguent precedents, the formula was only slightly re-
fined. For example, in the case of Gray v. Motor Acci-
dent Commission (1998), the High Court judges noted
that punitive damages were rarely awarded and it was
necessary to establish something more than just a cul-
pable offense. In establishing this aggravating circum-
stance, Australian judges have discretion, generally
adhering to the position of the High Court in the Whit-
field case.

Unlike their British counterparts, Australian
judges are not limited to just three categories of dis-
putes where punitive damages are allowed. In the
case of Uren v. John Fairfax & Sons Pty Ltd. (1966) the
High Court indicated that the restrictive approach?
formed in English law did not apply in Australia and
that it was enough to meet the criteria of the Whit-
field case. Punitive damages are possible in the con-
text of almost any offense, with exceptions expressly
provided for by federal and state (territorial) laws.
Legislative intervention regarding the exclusion of pu-
nitive damages is conducted along three main fields —
defamation?, infliction of death or injury to health by
negligence (as a result of road accidents, workplace
accidents, etc.)?, and state responsibility for unlawful
actions of police officers (in some states®). In accord-
ance with established practice, punitive damages are
also not awarded for break of contractual obligations
[28, pp. 700-703].

1.2. Questions of Terminology: Punitive Damages

and Related Categories

Common law is characterized by various construc-
tions of damages, with the grounds for their award often
overlapping.

For example, a particularly cynical or other defiant
behavior of the delinquent that has increased the suffer-
ing of the victim, may lead to the recovery of both ag-
gravated damages and punitive damages. In turn, the
defendant's goal to benefit by violating the rights of an-
other person provides the plaintiff with the right to seek
punitive damages or so-called restitutionary damages®.
In the latter case, compensation to the victim is paid
based on the profit received by the defendant even if,
according to the actual circumstances, the plaintiff him-
self would not have been able to make such profit’. In
other words, in a way similar to punitive damages, some
sanctions may also fulfil the functions of punishment,
retribution, and prevention.

The Law Reform Commission concluded in its final
report (1998) & that the three categories of damages
listed above ought to be distinguished. Aggravated dam-
ages and restitutionary damages are primarily aimed at
compensating for loss, so they are a type of remedy ra-
ther than punishment.

In particular, aggravated damages are aimed at
compensating for a certain type of harm, namely mental
distress or some part thereof. The prerequisite for their
recovery is the manner in which the defendant has com-
mitted the unlawful acts (for example, peculiar ferocity)
or their subsequent behavior (indifference, mockery)
that cause the plaintiff additional suffering. Ultimately,
according to the Commission, aggravated damages will
be assimilated into the general rules on compensation
for moral harm.

Regarding restitutionary damages, the Commission
noted their similarity to claims for the return of unjust en-
richment, where the nature of the defendant's behavior or
form of his guilt are legally indifferent. Even if restitutionary
damages serve a preventive function in some instances,

1 A feature of U.S. procedural law is that each party to the case independently bears the costs of the attorneys’ fees (expenses are

not recovered from the losing party).

2 This refers to the position of the House of Lords in Rookes v. Barnard (1964).

3 Defamation Act 2005 (New South Wales), section 37; Defamation Act 2006 (North Territory), section 35; Defamation Act 200 5
(South Australia), section 35; Defamation Act 2005 (Tasmania), section 37, etc.

4 Accident Compensation Act 1985 (Victoria), section 134AB; Workers Compensation Act 1987 (New South Wales), section 151R.

5> Police Act 1892 (West Australia), section 137(6).

6 Common law experts note the similarity of restitutionary damages with the construction of disgorgement of profits, which is widely
referred to in the doctrine and employed in judicial practice of continental Europe.

7 Accordingly, the violation of another person's rights ceases to be cost-effective, which provides the necessary preventive effect.

8 Consultation Paper on Aggravated, Exemplary and Restitutionary Damages (April, 1998).
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nepeBoAMT UX B Pa3pAfg HakasaHus. VX ocHOBHas Lenb —
obecneyntb aPpPeKTUBHYHO 3aLLMTY B C/ly4ae NpuUCBoe-
HWA UAW MHOTO NOCATaTeNbCTBa Ha YyKue npasa. Mexa-
HU3M PECTUTYLMOHHbBIX YObITKOB, MO MHeHUt0 Komuc-
CUK, ABNAETCA OTHOCUTE/IbHO HOBbIM WM AUHAMMYHbLIM,
NO3TOMY He C/leyeT OFPaHNUYNBATL €ro NPUMEHEHME Ka-
KUMM-TMBO KOHKPETHBIMW KaTeEropusaMM NpaBoHapyLe-
HUI 1 Nydlle A0BEepUTbCA CyaebHOoM NpaKTuke.

HaKkoHeL, npu Bblbope mexKay TEpMUHaAMK exem-
plary damages v punitive damages Komuccua otgana
npeanoyTeHne nepBoMy, MOCKO/IbKY OH aKLeHTMpyeT
BHMMaHMWE Ha NPEBEHTUBHOM 3bdeKTe CaHKLMU U ee Co-
LLMaNbHOM 3HAaUMMOCTK. B KauvecTBe aprymeHTa Komuc-
CUA NpuBena umTaTy 13 BbicTynaeHus Jlopaa Xsiawema
B aene Cassell v. Broome (1972) — 0 TOM, YTO TEPMUH ex-
emplary damages 6onee 4eTKO OTpa)KaeT MNOAUTUKY
npaBa U HaMepeHWe 3aKOHOAATeNA HAaYyUYUTb OTBETUYMKA
TOMY, YTO NPABOHaPYLEHUA HE NPUHOCAT LOXOA.

1.3. Ycnosus npucy:kaeHusa wrpadHbIX yobITKOB

LUTpadHble yObITKM MOTryT ObiTb MPUCYKAEHbI
npu ycnoBuu, Yto TpeboBaHME UCTLA K OTBETYMKY O
B3bICKAHWUM KOMMEHCATOPHbIX YObITKOB NpPU3HAHO
obocHoBaHHbIM [37, c. 772-773; 36, c. 365-366].
B aTtom cmbicne wrtpadHblie yObITKM HOCAT NPOU3BOA-
HbI OT OCHOBHOrO TpeboBaHuA xapakTep. CnepoBsa-
TeNbHO, UCTEL, AOJ/IKEH A0Ka3aTb Ha/lMyune CooTBET-
CTBYIOLMX YCAOBUA OTBETCTBEHHOCTU AE/NMHKBEHTA —
B 3aBMCMMOCTM OT XapakTepa genukta (guddamaums,
npuyMHeHue Bpeaa aedeKkTHOW Npoaykumein u np.).
[anee pomKHO 6bITb NPOAEMOHCTPUPOBAHO, YTO B
noBefeHUN OTBETYMKA Oblio HeyTo bosnbliee, Yem
NpPOCTO NpaBoHapyLeHMe.

B noKknage, nocssleHHOM WTpadHbIM ybbITKaM
(1998), Komuccus no pepopmmpoBaHMIO NpaBa NPULLA
K BbIBOAY, YTO peyb UaeT 06 onpeseneHHOM ypoBHe He-
NpPMeMIeMoCT1 NOBEeAEHUA OTBETYMKA C TOUKM 3peHUs
MOpPaau U NPUHATBIX B obLiecTBe LeHHocTeil. Chopmy-
IMPOBATb TOYHOE OnpeaeneHne Yepes KaKylo-TO KOH-
KpeTHyto GOopMy BUHbI 3aTpyaHUTENbHO. Cyabl, KaK npa-
BMNO, WCNONb3YIOT OA4MH U3 CAefyloWwunX KpUTepues:
3noin ymbicen (malice, deliberate)!; mcTutenbHoCTb
(vindictiveness); Bbicokomepue (arrogant)?; amopanb-
HbI/ MM BOMMIOLLMIA XapaKTep noBegeHua (outrageous
or fragrant); cywecrtseHHoe 6e3pasnunuue (serious disre-
gard of or recklessness) k npasam uctua®. PaHee, B fo-
KNnaZe O rpak4aHCKo-NpaBoOBbIX acnekTax gubdamamm
(1991)%, yxe 6bin chopmynnposaH HeOBXOAMMbII CTaH-
4apT BWHbI ANA NPUCYKAEHUA WTpadHbIX YObITKOB:
Harnoe, BbICOKOMEPHOE W MCTUTE/NIbHOE MNoBeAeHue
oTBeTuYMKa Nnbo rpyboe npeHebperkeHMe K npaBam

1 Vorvis v. Insurance Corporation of British Columbia (1989).
2 Uren v. John Fairfax and Sons Pty Ltd.

uctua. Kommeeuns nocunTana, Yto 3ToT CTaHZAPT coxpa-
HAET CBOM aKTYa/NbHOCTb M BMOJAHE MOXET MCMNOb30-
BATbCA B KayecTBe yHMBepcanbHOro. MNpu sTom He 0ba-
3aTesIbHO, YTOObI AEMCTBUA OTBETYMKA OblIM YMbILLIEH-
HbIMMW, JOCTaTOYHO Be3paccyacTsa unu rpyboit Hebpek-
HOCTW. B KakoM-n1M60 3aKOHOAATE/IbBHOM YTOYHEHWUM
CTAHAAPT BUHbI, MO MHEHUIO KOMUCCUK, TaKKe HE HYXK-
[aeTcA, NOCKOJIbKY KeNaTeNlbHO COXPaHWUTb AUCKPeLMIO
MPUCAXKHbIX U CyAen B JaHHOM BOnpoce.

B CLLUA anAa B3biCKaHMA WITPadHbIX YObITKOB UCTel,
OONKEH A0KasaTb, YTO MPOCTYMOK OTBETYMKA ABAAETCA
HaCTO/IbKO BOMMUIOWMM, YTO 3acay»KuBaeT bonee cypo-
BOTO AEHEXKHOro B3bICKaHWA, YeM OAHA Wb KOMMEH-
caumA notepnesLUeMy NPUYNHEHHOTO yulepba. 3akoHo-
[aTeNbCTBO U CyAbl LUTAaTOB MCMOAb3YIOT pa3Hble dopmy-
JIMPOBKK AN ONUCAHUA HEOBXOA4MMOro CTaHAapTa BU-
HoBHOCTU: B KanndpopHum HeobxoamMmo foKa3aTb Hau-
yne B [JENCTBMAX OTBETYMKA KECTOKOCTWM, obmaHa
(fraud), npamoro unn KocBeHHOro ymeicaa (malice, ex-
pressed or implied)’; 8 MuuuraHe — Hanuume 31010
ymbicna (willful act), rpyboii HebpexkHocTu (very grossly
negligent act) nnn ABHOro NpeHebpeXKeHNs K NpaBam U
6esonacHocTn Apyrux avu, (wanton or reckless act);
B MUHHecoTe — ymblW/eHHoe 6e3pa3inyme oTBeTYMKA K
npasam apyrux auy, [37, c. 774; 32, c. 1265-1266]. Mo-
AenbHbli 3akoH CLUA 06 oTBeTCTBEHHOCTU 33 AedeKT-
Hyto npoaykuuto (Model Uniform Products Liability Act,
1979) B naparpacde 129(A) onpenennn ocHoBaHuWe B3biC-
KaHWs WTpadHblX YObITKOB cneaylowmm obpasom:
«Ecnv notepneswuit npeacTasuT ABHble U ybeauTenb-
Hble l0Ka3aTeIbCTBa TOro, YTO NPUUYUHEHHbIV emy Bpej,
ABNAETCA CNeACTBUEM CO3HOMENbHO20 NpeHebpexeHuUs
npoAaBsLa UAN N3roToBUTENA K He30nacHOCTM NoKynaTe-
el AN MHbIX nonb3oBaTenelt ToBapa». ABTopbl BTo-
poro CeBoga pgenuktHoro npasa CLUA xoTta u caenanu
yrnop Ha BOMMIOLLEM NOBEAEHUN OTBETYMKA (outrageous
conduct), ogHaKo TaKXe onpeaenuan ero yepes 3o
ymblicen (evil motive) n agHoe 6e3pasnuune (reckless in-
difference) k npasam gpyrux amup.

Pestomupys, MOXKHO CKaszaTb, YTO A/1A B3bICKAHUA
wTpadHbIX YObITKOB B CTpaHax obLLero npasa A0/KHA
6bITb AOKa3aHa cepbesHas CTeneHb BMHbI OTBETYMKA —
YMbICEN WU MO MeHbLUel Mepe rpybasn HeOCTOPOXKHOCTb.

1.4. Kputuka wrpadHbiX y6bITKOB B AOKTPUHE

1 3aKoHogaTe ibHble pedopmbl (onbiT CLLA)

MpumepHo B 1970-e, Korga wTrpadHblie yObITKK
CTa/IM HACTOALLMM «XUTOM» B Aeflax 06 OTBETCTBEHHO-
¢t npomnssoautens B CLLUA, B npecce 6bin BbiCKasaHbl
cnegyowme 3amevyaHuMAa B agpec AaHHOTO WHCTUTYTaA:
HenpeacKkasyeMoCTb BEPAMKTOB MPUCAMKHbBIX B 4acTu

3 Uren v. John Fairfax and Sons (1966); XL Petroleum (NSW) Pty Ltd v. Caltex Oil (Australia) Pty Ltd (1985).
4 Law Reform Commission. Report on the Civil Law of Defamation (1991).

5 California Civil Code, § 3294 (1981).
6 Restatement (Second) of Torts (197 9), § 908(2).

—-585-

this does not categorize them as punishment. Their main
goal is to ensure effective protection in case of appropri-
ation of other people's rights or any other encroach-
ment upon them. In the Commission's opinion, the
mechanism for restitutionary damages is relatively new
and dynamic, so its application should not be limited to
any specific categories of offenses, and it is better to rely
on case law.

Lastly, when choosing between the terms exem-
plary damages and punitive damages the Commission
preferred the former because it focuses on the preven-
tive effect of the sanction and their social significance.
As an argument, the Commission cited a quote from
Lord Halesham's speech in the case of Cassell v. Broome
(1972) stating that the term exemplary damages more
clearly reflects the policy of law and the intention of the
legislator to teach the defendant that offenses do not
bring profit.

1.3. Conditions for Awarding Punitive Damages

Punitive damages may be awarded provided that
the plaintiff's claim against the defendant for compen-
satory damages is found to be justified [37, pp. 772-773;
36, pp. 365-366]. In this sense, punitive damages are de-
rived from the main claim. Accordingly, the plaintiff
must prove the existence of the appropriate conditions
for liability of the delinquent, depending on the nature
of the tort (defamation, harm caused by defective prod-
ucts, etc.). It must also be demonstrated that there was
something more in the defendant's behavior than just
an offense.

The Law Reform Commission, in its report on pu-
nitive damages (1998), concluded that this is a matter
of a certain level of unacceptability of the defendant’s
conduct from the perspective of morality and societal
values. It is difficult to formulate a precise definition
through any specific form of guilt. Courts usually use
one of the following criteria: malintent (malice, delib-
erate?); vindictiveness; arrogance?; outrageous or fla-
grant conduct; serious disregard of or recklessness to-
ward the plaintiff's rights3. Earlier, in the report on
the civil law aspects of defamation (1991)% the nec-
essary standard of guilt for awarding punitive dam-
ages was already formulated: outrageous, arrogant,
and vindictive behavior of the defendant, or gross

Y Vorvis v. Insurance Corporation of British Columbia (1989).
2 Uren v. John Fairfax and Sons Pty Ltd.

disregard for the rights of the plaintiff. The Commis-
sion considered that this standard remained relevant
and may well be used as a universal one. It is not nec-
essary for the defendant's actions to be intentional;
recklessness or gross negligence is sufficient. In the
opinion of the Commission, the standard of guilt also
does not need any legislative clarification since it is
preferable to preserve the discretion of the jury and
judges in this matter.

In the United States, to recover punitive damages
the plaintiff must prove that the defendant's misconduct
is so egregious that it merits a more severe monetary
penalty than just compensation for the damages caused
to the victim. State legislatures and courts use different
terminology to describe the required standard of guilt:
in California, it must be proven that the defendant acted
with cruelty, fraud, direct or indirect intent (malice, ex-
pressed or implied)®; in Michigan, it is necessary to prove
the defendant's willful act, very grossly negligent act, or
wanton or reckless act; in Minnesota, punitive damages
are awarded if the defendant's intention al indifference
to the rights and safety of other person is convincingly
proven [37, p. 774; 32, pp. 1265-1266]. The U.S. Model
Uniform Products Liability Act of 1979 defined the basis
for awarding punitive damages in section 129(A) as fol-
lows: ‘If the victim provides clear and convincing evi-
dence that the harm caused to him is the result of the
seller's or manufacturer's conscious disregard for the
safety of buyers or other users of the product’. The au-
thors of the Restatement (Second) of Torts, although f o-
cusing on the defendant's outrageous conduct, also de-
fined it through evil motive and reckless indifference to
the rights of others person®.

In summary, it can be said that for the recovery of
punitive damages in common law countries, a serious
degree of guilt of the defendant must be proven —intent
or at least gross negligence.

1.4. Criticism of Punitive Damages in the Doctrine

and Legislative Reforms (the Experience of the USA)

Around the same time in the 1970s, when puni-
tive damages became a real ‘hit’ in product liability
cases in the USA, the following weak points of this in-
stitution were criticized in the press: the unpredictability
of jury verdicts with respect to the amount of punitive

3 Uren v. John Fairfax and Sons (1966); XL Petroleum (NSW) Pty Ltd v. Caltex Oil (Australia) Pty Ltd (1985).
4 Law Reform Commission. Report on the Civil Law of Defamation (1991).

> California Civil Code, § 3294 (1981).
6 Restatement (Second) of Torts (1979), § 908(2).
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pasmepa npucyaaembix WTPadHbIX YObITKOB; CHUXKe-
HUWE LWAHCOB APYrMX NOTepneBLMnX NOAYYUTb aHANOMMY-
HYI0O KOMMEHCALMIO, YTO W MepBbli UcTel, (Hanpumep, B
C/ly4ae MaccoBOro pacnpocTpaHeHusa aedeKTHol npo-
AYKUMM 1 BONbLIOrO KOAMYECTBa MOCTPaAaBLUMX); PUCK
AoBefeHusA [0 6aHKPOTCTBa OTBETUMKA U HEraTUBHbIE MNOo-
CneacTeunA Ana sKOHOMMKM B Liesiom. Tak, B gene Pennzoil
Co. v. Texaco (1987) c oTBeTYMKa, B CBA3WN C HEMPaBOMEp-
HbIM BMELLATeIbCTBOM B 4OrOBOPHbIE OTHOLEHMS, BblN
B3bICKaHbl WTpadHble yObITKM B cymme 3 mapa Ao,
Hapagy C ynyLleHHOM BbIrOA0WM M3-3a HEecOoCTOABLUENCA
caenku B pasmepe 7,53 mapg, gonn. Nocne ob6bsBneHUn
BEPAMKTA OTBETUMK UHULIMMPOBaA NpoLeaypy cobCTBeH-
Horo GaHKkpoTcTBa. [peanpuHUMaTenu  HasblBaau
WTpadHble YObITKM CyYailHON yaaden ana notpebutens
(smart money, windfall’), cpencTBoM HaxuMBbl ANA OPU-
CTOB M CTUMYIOM K cyTaxKHM4YecTBy [30, c. 140-145].

B cBOO oyepenb B AOKTPUHE KAKOYEBBIMW CTaaM
BONPOCbl O TOM, HACKOAbKO COBMECTMMbI LUTpadHble
yObITKM C OBLLENPUHATBIM AENEHMEM NpPaBa Ha YacTHoe
1 nybamMyHOE 1 KOPPEKTHO N NPUBAEKATb NLO K dak-
TUYECKN NybAMYHOM OTBETCTBEHHOCTW, He obecneuuns
emy A0/IXKHble rapaHTUM cyaebHOM 3aWmTbl (Haanexa-
Wyt npoueaypy, Npesymnumio HEBMHOBHOCTM, CTaH-
0ApT [OO0KasbiBaHMA Ha ypoBHe beyond reasonable
doubt?). Pag, amepuKaHCKMX YYeHbIX U BOBCE YyCMaTpu-
BAtOT B WTPAdHbIX YObITKAX YrpoO3y KOHCTUTYLMOHHOMY
ctpoto CLUA [35, c. 1117, 1119].

Komucecma no pepopmmnpoBaHuio npasBa He mMorna
NPOUrHOPUPOBATL AAaHHbIe 3aMeyaHuA. YacTb U3 HUX, NO
MHeHuto Komuccuu, He aBnanace beccnopHoi. Hanpu-
Mep, AeNeHne Npasa Ha YacTHOe U Ny6IMYHOe HUKOoTaA
M HM B KaKOM NpaBOBOW cucTeme He 6bl1o CTporum (rep-
MeTUYHbIM). Fopas3fo Nyyle NpU3HaTb 3Ty peanbHOCTb
N onpeaenvTb YeTKMe mapameTpbl NMpUMEHeHUs ny6-
JINYHO-NPABOBbIX CPEACTB B TPa*KAaHCKOM Mpase.
B 3aKN04YUTENBHOW YacTu AOKA3a4a O WTpadHbIX yObIT-
Kax (1988) 6bian chopmynmMpoBaHbl NPeasOKEHUS,
HanpaB/eHHble HA YCTPAHEHME UM CMATYEHWE OTPULA-
TeNbHbIX aCNEKTOB AaHHOM caHKumuK: 1) o Heobxoanmo-
CTM yyeTa COBOKYMHOCTM $aKTOpoB Npu onpeaeneHunu
pasmepa WTpadHbIX YObITKOB (CTENEeHW BMHbI OTBET-
YMKa, CYMMbI B3bICKAHHbIX KOMMEHCATOPHbIX YObITKOB,
BK/ItOYas yBennyeHHble?; G1UHAHCOBOro NooXKeHWa oT-
BETYMKA); 2) O HEBO3MOMKHOCTM B3bICKaHMA LWTPAdHbIX

1 B nep. ¢ aHr1. «<MaHHa HebecHasn, HEOXMAaHHasA yaadar.

yObITKOB B C/ly4ae, ec/iv OTBETUMK y¥Ke Bbl NpuBAeYEH
K a4MWUHUCTPATUBHOM MW YrOZIOBHOW OTBETCTBEHHOCTU
B popme wTpada 3a TO Ke NpaBoHapyLieHne (Hegony-
LeHMe ABOMHOM OTBETCTBEHHOCTM); 3) O npeanoyTu-
Te/IbHOCTU UCMO/Ib30BaHMWA NOBbILEHHOTO, B CPAaBHEHWUN
€ 06bIYHbIM 419 FPAXKAAHCKUX e, CTaHAapTa A0Kasbl-
BaHua — clear and convincing evidence®, pacnpoctpaHeH-
Horo B npaKktuke cypos CLUA npu paccmMoTpeHUM UCKOB
0 B3bICKaHWUM WTPadHbIX y6bITKOB®. B yacTu pucka nsbbi-
TOYHoro oboraleHua O4HOrO NoTepneBLlEro U Heno-
CTYMHOCTM aHaNOrMYHbIX BbINAAT Apyrum muctuam Ko-
MMUCCUA He Mpuna K eanHomy Bbisogy. C ogHOM cTo-
POHbI, 6bIN0 CNPaBe/IMBO 3aMEYEHO, YTO OCHOBHOWM Lie-
NIbl0 MpUCYKAEeHUA WTPadHbIX YObITKOB ABAAETCA npe-
BEHLMA, @ HE KOMMEeHcaLuua NpUYMHEHHOrO Bpeaa, no-
3TOMY [0CTAaTOYHO OAHOKPATHOTO B3bICKAHWA 3HA4u-
Te/bHOM CyMMbl C OTBETUYMKA (B NONb3Y NEPBOro UCTLaA).
C Apyroi cTopoHbl, Komucena octaBmna OTKPbITbIM 1A
06CYKAEHMA BapWMaHT CRAAUT-CUCTEMbI, MPU KOTOPOW
npucyXaeHHble wWTpadHble y6bITKM (1MBO KX 4YacTb)
HanpaBAAOTCA B BIOAXKET UK CneLmanbHble KoMneHca-
LUMOHHble GOHAbI ANA NOTepneBLUUX.

B cpaBHeHUM ¢ apyrumun ctpaHamm CoapyKecTsa,
B8 CLUA cymmbl B3biCKMBAeMbIXx WTPadHbIX YObITKOB
6bI1M BBICOKMMM, €C/IU HE CKa3aTb KaTacTpopuyeckmumm
[nA oTBeTYMKOB®, noaTomy noTpe6HOCTb B pedopmmpo-
BAHWM AAHHOTO MHCTUTYTA 418 MHOrMX bblia o4veBunA-
Hol [27, c. 609-610]. B pene Gore v. BMW of North
America Inc. (1996)7 npucAXHble BbIHECAWN BEPAUKT O
B3bICKAHMM C OTBETYMKA B NOAb3Yy UcTUa 4 TbiC. JONN.
KOMMNEHCATOPHbIX YObITKOB U ele 4 MH AOA/. B Kaye-
ctBe WTtpadHbIX. OCHOBaHWEM NOCAYXUAWN Hefobpoco-
BECTHble AeNCTBUS OTBETYMKA, KOTOPbIN nepes nposa-
el nepekpacun aBToMobUAb U NPEANOXKNUA ero UCTLY
B KayecTBe HoBOro. BepxoBHbl Cya Anabambl CHU3MA
pasmep WwrpadHbIX YObITKOB 4,0 2 M/IH A0, BepXOBHbI
Cyp, CLLUA nepecmoTpen v 3To peLleHune, yKkasas Ha vypes-
MEpPHOCTb NPUCYKAEHHON CyMMbl, U chopmyanpoBan
cneayolmMe Kputepuu: 1) cteneHb npeaocygutenbHo-
CTM NoBeAeHWsA OTBETUMKA; 2) Ha/lMuMe pa3ymHOW B3au-
MOCBA3N MeXAy PasmepoM KOMMEHCATOPHbIX U WTpad-
HbIX YObITKOB; 3) cpaBHeHMe WTPadHbIX YObITKOB C aAMU-
HUCTPATMBHbBIMMW UMW YTONOBHBIMM WTPadamu, Hanarae-
MbIMM 33 comocTaBMMoe noBsegeHue. MNpu NOBTOPHOM
cnywaHum gena BepxosHbii Cya Anabambl CHU3WA

2 B nep. C aHrA. «BHE BCAKOrO COMHEHMaA». [laHHbIN BbICOKUI CTaHAapT A0Ka3blBaHUA NPUMEHAeTca B cTpaHax obliero npasa npu
PaccMOTPEHUM YroNoBHbIX AeN. B cBOO ouyepeab ANA pa3pelleHmns MPaskAaHCKMX A€ UCNONb3YeTCA MOHUMKEHHbIN CTaHAapT AOKa-
3bIBaHUA — preponderance of the evidence (npeobnaaatoleit BEpOATHOCTH).

3 B 4acTHOCTM, eC/IM CyMMa NPUCYXAEHHbIX MOTepreBLIeMy KOMMNEeHCaTOpHbIX YBbITKOB yxe cama no cebe gocTtaTouHa, 4tobbl obec-
NeYynTb NPEBEHTUBHDIN 3DDEKT, HET HEOOXOAMMOCTU B AOMO/IHUTENIBHOM B3bICKaHUM WITPadHbIX yObITKOB. KOoMKUccHaA He yecmoTpena
HEeobX0AMMOCTU B 3aKOHOAATENIbHO M OTPAHUYEHMU BEPXHEW MAAHKKM WTPpadHbIX YObITKOB (statutory caps), NOCKONbKY 3TO CTaHeT
npenATCTBMEM A7 YYeTa BbllleyKa3aHHbIX paKTOPOB, @ B C/ly4ae C COCTOATE/IbHbIM OTBETYMKOM — He 06ecneymT JOCTaToOUHbIN npe-

BEHTUBHbI 3P PEKT.
4 B nep. c aHr. «ACHble U yBeAUTeNbHbIE [JOKa3aTeIbCTBa.

> Mo cocToaHuio Ha 2014 r. B 3aKoHoaaTenbcTse 35 wraTtos CLUA ycTaHOBAEH MMEHHO 3TOT CTaHAapT A0Ka3blBaHWA Ana TpeboBaHmit

0 B3bICKaHWW WTpadHbIX yObITKOB [23, €. 342-343].

6 Hanpumep, B 1985 r. cpeaHuii pasmep wTpadHbiXx y6bITKOB B Aenax 06 OTBETCT BEHHOCTU MPOM3BOAWUTENS COCTaBWU/ OKOO

1 mnH gonn. [18, c. 4-5].
7BMW, Inc. v. Gore, 701 So. 2d 507 (Ala. 1997).
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damages awarded; reduced chances of other victims to
receive similar compensation as the first plaintiff (for ex-
ample, in case of mass distribution of defective products
and a large number of victims); the risk of forcing the
defendant into bankruptcy and of negative conse-
quences for the economy as a whole. For example, in the
case of Pennzoil Co. v. Texaco (1987), for wrongfully in-
terfering in contractual relations, the defendant was
awarded punitive damages in the amount of $3 billion,
along with forgone benefit from the failed deal amount-
ing to $7.53 billion. After the verdict was announced, the
defendant initiated its own bankruptcy procedure. En-
trepreneurs described punitive damages as smart
money or windfall for consumers, a source of profit for
lawyers, and an incentive for litigation [30, pp. 140-145].

In turn, the doctrine has focused on issues regard-
ing how compatible punitive damages are with the gen-
erally accepted division of law into private and public,
and whether it is correct to bring a person to public re-
sponsibility without providing them with the necessary
guarantees of legal protection (due process, presump-
tion of innocence, standard of proof at the level of be-
yond reasonable doubt?). A number of American scien-
tists see punitive damages as a threat to the constitu-
tional order of the USA [35, pp. 1117, 1119].

The Law Reform Commission could not ignore
these remarks. In the opinion of the Commission, some
of them were not indisputable. For example, the division
of law into private and public has never been strict (her-
metic) in any legal system. It is much better to
acknowledge this reality and establish clear parameters
for the use of public law tools in civil law. The final part
of the report on punitive damages (1988) outlined pro-
posals aimed at eliminating or mitigating the negative
aspects of this sanction: 1) about the need to take into
account the combination of factors when determining
the amount of punitive damages (the degree of the de-
fendant’s guilt; the amount of awarded compensatory
damages, including aggravated damages?; financial situ-

ation of the defendant); 2) about the impossibility of

awarding punitive damages if the defendant has already
been brought to administrative or criminal responsibility
in the form of a fine for the same offense (prevention of
double responsibility); 3) about the preference for using
the heightened standard of proof (as compared to the
ordinary standard for civil cases) — clear and convincing
evidence, which is common in the practice of U.S. courts
when considering claims for punitive damages?. In the
part concerning the risk of excessive enrichment of one
claimant and the unavailability of similar payments to
other plaintiffs, the Commission did not reach a consen-
sus. On the one hand, it was rightly noted that the main
purpose of the award of punitive damages is prevention,
not compensation for the damage caused, therefore, a
one-time recovery of a significant amount from the de-
fendant in favor of the first plaintiff is sufficient. On the
other hand, the Commission left open for discussion the
option of a split system, in which the awarded punitive
damages or part of them are transferred to the budget
or special compensation funds for the victims.

By comparison to Commonwealth countries, the
amounts of punitive damages awarded in the USA were
high, if not to say catastrophic for the defendants®.
Therefore, the need for reform of this institution was ob-
vious to many [27, pp. 609-610]. In the case of Gore v.
BMW of North America Inc. (1996) >, the jury awarded
the plaintiff $4,000 in compensatory damages and $4
million in punitive damages. The basis for the verdict
was bad faith actions of the defendant, who repainted a
car before selling it and offered it to the plaintiff as a
new one. The Alabama Supreme Court reduced the
amount of punitive damages to $2 million. The U.S. Su-
preme Court reviewed this decision, pointing out the ex-
cessiveness of the awarded amount, and formulated the
following criteria: 1) the reprehensibility of the defend-
ant’s behavior; 2) the reasonable relationship between
the size of compensatory and punitive damages; 3) the
comparison of punitive damages with administrative or
criminal fines imposed for comparable behavior. During

the retrial, the Alabama Supreme Court reduced punitive

1 This high standard of proof is applied in common law countries when considering criminal cases. In turn, the lower standard o f proof

— preponderance of the evidence — is used for civil cases.

2For example, if the amount of compensatory damages awarded to the victim is already sufficient to ensure a preventive effect, there
is no need for additional award of punitive damages. The Commission did not see the need for a statutory cap on punitive dama ges
as this would hinder the consideration of the above factors, and in the case of a wealthy defendant it would not provide an adequate

preventive effect.

3 As of 2014, this standard of proof was established for claims for punitive damages in the legislation of 35 U.S. states [23, pp. 342-343].
4 For example, in 1985, the average amount of punitive damages in product liability cases was about $1 million [18, pp. 4-5].

> BMW, Inc. v. Gore, 701 So. 2d 507 (Ala. 1997).
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wrpadHble yobITKM A0 50 TbiC. AONN., YTO COOTBETCTBO-
Ba/I0 pa3mepy CaMoro CTPOroro yros0BHoro wrpada 3a
CXO4HOE NPaBOHapPYyLLUEHMEe U COOTHOCUOCH C PaHee Bbl-
HECEeHHbIMW BEPAMKTAMM MO aHANOTMYHbIM Aenam. Bo-
Nnpoc 0 YpeamepHoCTU WTPadHbIX yObITKOB M NOUCKE Ka-
KOro-nnmbo Kputepmsa Ux COoTHolweHuMsA (ratio) c komneH-
CaTOpPHbIMM Y6bITKAMM B NOC/eAyoLLEeM HEOLHOKPATHO
nogHumanca s BepxosHom Cyae CLLAL

B KOHeYHOM uTOre MHMUMATMBY NPOBEAEHUA pe-
bopm B3AM Ha ceba 3aKOHOAATEIbHbIE OpraHbl LITATOB.
HecKo/bKO LITATOB MCKAOUYMAW B3bICKaHMeE LWTPadHbIX
ybbITKOB B NnpuHuMne (Hebpacka, Hoto-Mmnwmp) anbo
OTrPAHUYUAM UX CYHASIMU, MPAMO YKA3aHHbIMU B 3aKOHE
(NlyusmaHa, Maccauycetc, BawuHrToH). B octaBlumxcs —
wrpadHble yObITKM NOABEPTANCL ONPeaeneHHoM perna-
meHTauumn. OCHOBHble TpeHAbl 3aKOHOAATEeNbHbIX pe-
dopm: nepexos oT abCONOTHON AUCKPELMUU MPUCANK-
HbIX/cyaev B onpegeneHnn pasmepa WrpadHbIX yobIT-
KOB K YCTaHOBJ/IEHHbIM B 3aKOHE MapameTpam; Hanpas-
JIEHME YaCTU NPUCYKAEHHbIX LWTPAPHbIX yObITKOB Ha 06-
LenonesHble Uenn — B OHOOMKET COOTBETCTBYHOLLETO
LTaTa, cneuunanbHole GoHAbI ANA NoTepnesLwmx, baaro-
TBOPUTE/IbHbIE OpraHm3aumn [43, c. 115].

Paszmep wrpadHbIX yObITKOB, Kak NPaBMIO, OrpaHu-
ymBaeTca 4vepe3 PUKCMPOBAHHbIE MAKCUMYMbl, KpaT-
HOCTb MO OTHOLLEHMIO K KOMMEHCATOPHbIM YBbITKam U
HeobXoAMMOCTb y4eTa COBOKYMHOCTU (paKTOPOB (CTemneHb
BMHbI OTBETYMKA, HAIMUME APYTUX MOTepneBLWNX 1 np.). B
peweHuun no aeny Gore v. BMW of North America, Inc.
BepxosHbiin Cya CLUA yKasan, YTo HEBO3MOMKHO YCTaHO-
BWTb TOYHYIO MPOMOPLMIO MeXKAY WTPadHbIMU U KOMMEH-
CaTOPHbIMK YObITKAMW, OLHAKO MpPEBblEHME MNOKa3a-
Tena 10:1 (10 — wrpadHble, 1 — KOMMeHcaTopHble)
[OOIXKHO BbI3bIBaTb COMHEHME B KOHCTUTYLLMOHHOCTM NpU-
cykgaemor cymmbl. Takum obpasom, nokasatenb 10:1
ABNAETCA BEPXHUM MOPOrom LITPAadHbIX YObITKOB U Cay-
KUT OPUEHTUPOM KaK ONs cyfAen, Tak U ANA 3aKOHoAa-
TeNbHbIX OPraHoB WTaToB. Hanpumep, B wrate Konopago
WwrpadHble YObITKM HE MOryT MPEBbILLATL TPEXKPATHOM
CYMMbl KOMMEHCATOPHbIX YObITKOB, B WTaTe Anabama —
TPEXKPATHOM CYMMbl KOMMEHCATOPHbIX, HO B 060OM CAy-
yae He 6osiee 500 TbiC. AONA.

B oTBeT Ha cpaBHeHMe WTpadHbIX YObITKOB C ner-
KUMKW AeHbramu ANA UCTLA HEeKoTopble WTaTbl npeay-
CMOTpPENN CNIUT-CUCTEMDI, TO €CTb MEePeYnUCIEHNE HaCTH
WwTpadHbIX YObITKOB B GlOAXKET MO0 crneymanbHO co-
34aHHble GOHAbI ANA 3aWMUTbI NOCTPaAaBLWKNX (Hanpw-
Mep, NONYYMBLLUX OTpaBaeHUe acbectom). B wrate Un-
NIMHOMC fonAa WTpadHbIX YObITKOB, KOTOPbIE B3bICKMBA-
I0TCA B OIOAXKET WTaTa, onpeaenseTca cyabel, B lwWrate
Mmuccypu — BO Bcex cay4vaax coctanseT 50 %, a B wrate
JsKopAXKuna NPUMEHUTENBHO K Aenam o aedekTHOM npo-
OyKuuu — coctasnseT 75 %. B HeKoTopbIxX wWwTaTax 3Tm
yAepraHua obpasyoT obwwue poxoapl 6rogxKeTa, TO
ecTb 06e3/11MYMBaoOTCA, B APYrMX HanpaBAAoTCA Ha Mo-
nosHeHue crneumanbHbix GOHAOB — ANA BbINAATbl KOM-
neHcayumi noctpagaswmm [23, c. 345].

2. WtpadHble y6bITKK
B APYrux NpaBoBbIX cUCTEMAX

2.1. CTpaHbl KOHTUHEHTaNbHO EBponbI

Kpumuueckoe socnpusmue wmpagHeix y6bimKoe

8 HemeyKoli doKmpuHe

B cTpaHax KOHTUHeHTaNbHOM EBponbl, B 4aCTHOCTK
B fepmaHuM U ABCTPUW, MHCTUTYT WTPAdHbIX YObITKOB
(Strafschadensersatz) oueHvBaeTca no 6onbluelt YyacTu
KpUTHMYeckn. CymuTaeTca, YTO OH pPa3MbIBaeT rpaHuLy
MeXAay YacTHbIM U NybanyHbIM npaBom. CoBpemeHHoe
npaBoBOEe peryinpoBaHve [LOrOBOPHON U AENNKTHOM
OTBETCTBEHHOCTM HamMpaB/eHO Ha BO3MeLleHUE Bpesa
(ybbITKOB) MoTepnesLiemy, B TO BPeMs Kak dyHKUMIO
HaKasaHWA NPABOHAPYLIMTENA BbINOMHAET Yro/soBHOE
3aKoHOAaTenbCTBO [21, . 75-76; 39, c. 185, 203]. MparK-
[AHCKO-NPaBOBble CaHKUWMW, BK/AOYas BO3MeLLeHWe
yObITKOB, HE MOTYT UMETb B KaYeCTBe CBOEM Lenn Haka-
3aHue OTBeTUMKa.

TakoBa 00LWeEeNpPUHATAA NO3ULUA HEMELKOM AOK-
TPWHbI, KOTOPasa BOCMPOWM3BOAMUTCA B BeAyLiMX KOM-
MeHTapuUAX K FTepMaHCKOMY rpakAaHCKOMY Y/I0XKEHMIO
(rry), yuebHon nutepatype [43, c. 106—-107]. Hopma
naparpada 249 ITY o TOom, 4TO Npu BO3MELLEHUU
yuiepba notepneBlniA AOKEH BbITb NOCTABNAEH B MO-
NIOXKEHUE, B KOTOPOM OH Haxoguncs 6bl, ecnm bbl cOOT-
BETCTBYOLLLEE 0BCTOATENIbCTBO HE HACTYMNWUIIO, HE U3Me-
Hunacb 3a npowegwme 100 ¢ AUWHUM NET U NO-NpPeX-
HeMy PacCMATPMBAETCA KaK 3aKpenasalolan KomMneHca-
TOPHYK OCHOBY TPa)KAAHCKO-NPABOBOW OTBETCTBEHHO-
ctn. Mo cnosam npod. Koumonsa, npefoTBpalleHne Ka-
KOro-nnmbo HexkenatesibHOro noseAeHus A0/XKHO obec-
MeynmBaTbCA 3a CYET COBEPLUEHCTBOBAHMS HOPM YrosioB-
HOro M aAMMWHUCTPATMBHOrO MpaBa. B cBol oyepesnb
YacTHOe NpPaBO AO/MKHO CTPOro NPUAEPHKMBATLCA TOrO
NPUHUMNG, YTO MOTEPMEBLUNIA HE MOMKET PaccyMTbIBaTb
Ha cnydyaliHble geHbru (windfall) [26, c. 741-742]. BmecTe
¢ Tem npod. Koumnonb He UCKAOYaeT BO3MOXHOCTb HaZe-
NIEHUA HEKOTOPbIX ODOLLECTBEHHBIX accouMaunii NpaBom
Ha nNpeabAB/ieHME UCKOB B MHTEpecax NoTeprneBlMnX O
B3bICKaHWUM WTPadHbIX YObITKOB U NepeyncieHmmn B3bic-
KaHHbIX CyMmM B No/b3y nyb6an4Ho-npaBoBbIx 06pa3osa-
HWI, coumanbHbix GoHAOB M T. N. [26, c. 762].

B cBOIO 04epeb CTOPOHHMKK WTPadHbIX YObITKOB
cnpaBeA/IMBO OTMEYALoT, YTO B 3aKoHOoZaTenbeTee [ep-
MaHWM eCcTb NPUMEPbI CAHKLMI, KOTOPbIA MOTYT MMETb
CBEPXKOMMEHCALMOHHbIN (WwTpadHoi) 3ddekT. Bo-
nepBblX, 3TO BCEM M3BECTHbIN MHCTUTYT KOMMNEHCALUK
MOpPanbHOro Bpeaa, Npu pacyete KOTOPOM y4yuTbIBa-
tOTCA He TO/IbKO MPUUYNHEHHDBIE NOTepreBLeEMY CTpaja-
HWA, HO U XapaKTep NoBeAeHUs OTBETYMKA, KPATHOCTb
MoCAraTesbCTB, CTEMEHb BUHbI W Mp. B nmoscHeHusAXx
(Motive) k [TY oTmeuanoch, YTo AeHEeXKHasn KomneHcauma
33 60/1b U CTPagAHUA ABNAETCA CBOEOOPA3HbIM UCKAIO-
YyeHmem 13 obuero npasuaa (KOMNEHCATOPHOTO NPUH-
LMNa rpaskaaHCKoM OTBETCTBEHHOCTM)?, MpUMeHeHue

I Cm., Hanpumep: Philip Morris USA v. Williams (2007); Exxon Shipping Co. v. Baker (2008).
2 Motive zu dem Entwurfe eines Buergerlichen Gesetbuches fuer das Deutsche Reich (BGB 1896), § 728 at 799.
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damages to $50,000, which corresponded to the size of
the most severe criminal fine for a similar offense and
correlated with previous verdicts in similar cases. The
question of the excessiveness of punitive damages and
of the search for any criteria for establishing the ratio
between them and compensatory damages was raised
repeatedly in the U.S. Supreme Court?.

Ultimately, the legislative bodies of the states
took the initiative in carrying out the reforms. Several
states excluded the awarding of punitive damages in
principle (Nebraska, New Hampshire), or limited them
to cases explicitly specified by the law (Louisiana,
Massachusetts, Washington). In the remaining states,
punitive damages were subjected to certain regula-
tion. The main trends in the legislative reforms were
as follows: a shift from the absolute discretion of ju-
ries/judges in determining the amount of punitive
damages to parameters established by the law; the
transfer of part of the awarded punitive damages to
be used for socially beneficial purposes — through the
budget of the relevant state, special funds for victims,
charitable organizations [43, p. 115].

The amount of punitive damages is usually limited
by fixed caps, multiplicity in relation to compensatory
damages, and a set of factors to be taken into account
(the degree of guilt of the defendant, the presence of
other victims, etc.). In its decision in the case of Gore v.
BMW of North America, Inc., the U.S. Supreme Court
pointed out that it was impossible to establish the ex-
act ratio between punitive and compensatory dam-
ages; however, the ratio exceeding 10:1 (where 10 rep-
resents compensatory damages and 1 represents puni-
tive ones) should raise doubts about the constitution-
ality of the amount awarded. Thus, the 10:1 ratio
serves as the upper threshold for punitive damages
and acts as a guideline for both judges and state legis-
latures. For example, in Colorado punitive damages
cannot exceed 3 times the amount of compensatory
damages, in Alabama they cannot exceed 3 times the
amount of compensatory damages, but in any case,
they cannot be more than $500,000.

In response to the comparison of punitive damages
with easy money for the plaintiff, some states have in-
troduced split systems, which means that part of puni-
tive damages is transferred to the budget or to special
funds created to protect victims (for example, those suf-
fering from asbestos poisoning). In lllinois the share of
punitive damages collected to the budget of the state is
determined by the judge; in Missouri the share of such
damages is 50% in all cases; in Georgia the share of such
ones in cases of defective products is 75%. In some
states, these deductions constitute general budget rev-
enues, i.e., they are depersonalized; in others states,
they are transferred to replenish special funds — for
compensation payments to victims [23, p. 345].

2. Punitive Damages
in Other Jurisdictions

2.1. Continental Europe

Critical perception of punitive damages

in German doctrine

In the countries of continental Europe, in particu-
lar, in Germany and Austria, the institution of punitive
damages (Strafschadensersatz) is, for the most part, as-
sessed critically. It is believed that it blurs the line be-
tween private and public law. Modern legal regulation
of contractual and tort liability is aimed at compensating
the victim for damage (losses), while criminal legislation
performs the function of punishing the offender [21,
pp. 75-76; 39, pp. 185, 203]. Civil law sanctions, includ-
ing compensation for losses, cannot have as their pur-
pose the punishment of the defendant.

This is the generally accepted position of the Ger-
man doctrine, which is reproduced in leading commen-
taries on the German Civil Code (BGB) and in educational
literature [43, pp. 106-107]. The provision of § 249 of the
BGB stating that, when compensating for damage, the
victim should be placed in the position in which he
would have been if the relevant circumstance had not
occurred, has not changed over the past 100 years and
is still considered as establishing the compensatory basis
of civil liability. According to Prof. Koziol, the prevention
of any undesirable behavior should be ensured by im-
proving the provisions of criminal and administrative
law. In turn, private law must strictly adhere to the prin-
ciple that the victim cannot rely on windfall [26, pp. 741-
742]. At the same time, Prof. Koziol d oes not exclude the
possibility of granting certain public associations the
right to file lawsuits in the interests of victims for the re-
covery of punitive damages and to transfer the recov-
ered amounts to public legal entities, social funds, etc.
[26, p. 762].

In turn, proponents of punitive damages rightly
point out that there are examples of sanctions in Ger-
man law that can have an overcompensating (punitive)
effect. Firstly, it is the well-known institution of com-
pensation for moral harm, in calculating which not only
the suffering caused to the victim is taken into account
but also the nature of the defendant’s behavior, the
frequency of violations, the degree of guilt, etc. In the
explanations (Motive) to the BGB, it was noted that
monetary compensation for pain and suffering was
a kind of exception to the general rule (the compensa-
tory principle of civil responsibility?), and the use of

! See, for example: Philip Morris USA v. Williams (2007); Exxon Shipping Co. v. Baker (2008).
2 Motive zu dem Entwurfe eines Buergerlichen Gesetbuches fuer das Deutsche Reich (BGB 1896), § 728 at 799.
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AaHHOro cnocoba 3amTbl OrpaHMYEHO NPAMO YKa3aH-
HbIMW B 3aKOHe cay4Yasamu (§ 253 ITY). Bo-BTopblIX, Ya-
CTO CCbI/IAlOTCA Ha paHee AelCTBOBABLUEE MOMIOXKEHNE
naparpada 611-a ITY, ycTaHaB/MBatoLLee 3anpeT guc-
KPMMMWHALLMK NPU Npueme Ha paboTy M CaHKLUMIO 3a ero
HapyLweHue: ecnn PaboTHUK He Bbl1 NPUHAT Ha paboTy
BCNeACTBME AMCKPUMMUHALMOHHOIO noseaeHusa pabo-
TopaTensn, nocneLHun 06s3aH HblA BbINAATUTL BO3ME-
LweHMe B npepesax TpexmecsayHoro 3apaboTka, KoTo-
pbIi MOr 6bl NOAYYUTb COMCKaTeNb paboTbll. B-TpeTbux,
HemeLKoe 3aKOHOAATeNbCTBO 06 WHTeNNeKTyanbHOMU
COBCTBEHHOCTU, KaK MpaBwWio, HagenaeT npasoobna-
[aTens BO3MOMKHOCTbtO Bblbopa cnocoboB 3awuTbl —
B3bICKaTb YObITKW, NGO U3BNEYEHHbI OTBETYMKOM 33
CYeT HenpaBOMEPHbIX AeNCTBUI A0XO04, TMB0 BO3MOXK-
HbI NNLEH3UOHHBIN cbop (B Cly4ae rMNoTeTUYECKOro
cornalleHus c npasoobnagatenem). B nocnesHux asyx
C/ly4anx CaHKUWMW He ABAAIOTCA YMCTO KOMMeEHcaTop-
HbIMMU.

®epepanvHbii  BepxosHbii  Cyg,  TepmaHum
(Bundesgerichtshof, BGH) B 1992 roay npu paccmoTpe-
HUK Bonpoca 06 UCMONHMMOCTM pelleHus cyaa Kanu-
GOpHUKM B YaCTM B3biCKaHUA WTPadHbIX YObITKOB Noa-
TBEPAUA CNOMKMUBLUMICA B AOKTPUMHE HEraTUBHbIN MoA-
X04;: B NPUHYAUTENbHOM UCNOHEHUU peLLeHns Bblio oT-
Ka3aHO CO CCbIIKOM Ha ero npotusopeyne nybanyHomy
MOPAZAKY M Ype3MepPHbI pasmep WTpadHbIX y6bITKOB?. B
TO }Ke BpemsA B peLeHnn 6b110 0oTMeYeHo, 4To WTpadHble
ybbITKM HE MOryT paccMaTpPMBaTbCA KaK HaKa3aHue B y3-
KOM cMbicie cnoBa (nybamyHas caHKUMA), NMOCKObKY
NPUCY}KAAKOTCA YacTHOMY /inLy®. HeKkoTopble 3KcnepTbi
npeanonaratoT, YTo B YC0BUAX BCE HBonbLIei MHTepHa-
LUMOHaAM3auumn nosunuma BGH B OTHOLEHWM UCNOAHUMO-
cTM pewennin cygos CLUA o B3biCKaHMM LWITPAdHbIX
YyObITKOB MOXKET CMATYUTLCSA, NO KpalHen mepe B CAy-
Yyasx, Korga cymma WTpadHbix yb6bITKOB He ABnAeTcA
C/INLLIKOM BbICOKOW [43, c. 160—-161]. ipyrne, HanpoTus,
OenatoT NecCMMMCTUYECKME MNPOrHO3bl Ha 3TOT CYerT,

yKa3blBan B Ka4ecTBe OAHOWN U3 NPUYMH TO obcToATE b-
cTB0, 4To CLLUA A0 HacToAwero BpeMeHu He paTuduum-
poBanu Maarckyto KOHBEHUMIO O NPU3HAHUM M NpuBeae-
HUM B UCMOJIHEHWE WMHOCTPAHHbIX CyAeOHbIX pelueHni
Mo rpasKgaHCKMM M ToprosbiM cnopam (2019)* [40,
c. 149-150].

LLimpadpHbie y6bimKu 8 3aKoHonpoekmax dpaHyuu

no eonpocam deaukmHoli omeemcmeeHHocMu

B 3akoHopaTtenbcTee OpaHLUMM BCTpeYatoTca npu-
Mepbl YaCTHOMPaBOBbIX WTPados®. MO3TOMYy COBCEM He
YAMBUTENbHO, YTO LWTpadHble yb6bITKM (réparation
exemplaire) HEOQHOKPATHO BK/IOYA/NUCL B 3aKOHOMPO-
€KTbl N0 pedOpPMUPOBAHUIO AENNKTHOTO NpPaBa: NPOEKT
O BHECEeHWW M3MeHeHUW B cTaTbto 1371 ®IK (Catala
Draft, 2005), npoekT gononHeHuns ®rK cratbent 1386-25
(Béteille Proposal, 2010), NpoeKT 3aKoHa O AE/NUKTHOM
oTtBeTcTBeHHOCTU (Terré Tort Draft, 2011). 3akoHonpo-
€KTbl MMenn oTanuYMA B 4Yactu cdepbl NPUMEHEHUA
wrpadHbIX ybbITKOB, Urypbl BbIrogoMoNyYaTeENA W
HeobXoAMMOCTU BEPXHUX 3HaUYEHU WTpada, oAHAKO UX
pa3paboTumkn 6biAN coNMaapHbl B TOM, YTO NOTpe6-
HOCTb B [LAaHHOW CaHKLMK CyllecTByeT. B KauecTse BO3-
MOMHbIX OCHOBAHUI ANA NPUCYKAEHUA WTPadHbIX
yObITKOB PacCMaTPUBANUCL YMbIL/IEHHbIE MOCAraTeNb-
ctBa (faute délictuelle volontaire) Ha nu4Hble nNpasa, a
TaKKe HamepeHue M3BaeYb BbIrO4y M3 MpaBOHapyLle-
Hus (fautes lucratives) [29, c. 259-276]. U xoTa HX oanH
M3 3aKOHOMPOEKTOB He Bbla peann3oBaH B YaCTU Noso-
XeHul o wrpadHbix yObITKax®, nccnemyemblii MHCTUTYT
BCE ele 0bCcyKAaeTca B LOKTPUHE KaK NePCNEKTUBHbIN.

B cBoto ouepeapb KaccaumoHHbIv cyg PpaHumm, oT-
KasbiBaa B 2010 roay B NPUHYAUTENBHOM MCMOAHEHUN
peweHns BepxosHoro Cyga KanudopHum B yactm
B3bICKaHMA WTPadHbIX yobITKOB B pasmepe 1,46 maH
ponn. CWLA (no geny Cornelison v. Chaney & Jaguars
Cars), yKasan, 4To XoTa nogobHble yObITKM U HE NPOTU-
BopeyaT nybanyHomy nopsaky PpaHuuu, ogHaKo KX

Kratenko M. V., Erbakhaev E. A.

this means of protection was limited to cases explicitly
specified in the law (§ 253 BGB). Secondly, proponents
of punitive damages often refer to the previously effec-
tive provision of § 611-a of the BGB, which established a
prohibition on discrimination in hiring and a sanction for
its violation: if an employee was not hired due to the dis-
criminatory behavior of the employer, the latter was
obliged to pay compensation within the amount of 3-
month salary that the job applicant could have receive?.
Thirdly, German intellectual property law generally gives
the right holder the option to choose the means of pro-
tection — to recover losses, or to recover the income ob-
tained by the defendant through unlawful actions, or to
receive a license fee (in the case of a hypothetical agree-
ment with the right holder). In the last two cases, the
sanctions are not purely compensatory.

In 1992, the Federal Supreme Court of Germany
(Bundesgerichtshof, BGH), when considering the en-
forceability of the California court's decision regarding
the recovery of punitive damages, upheld the negative
approach established in the doctrine: enforcement of
the decision was denied as contradicting public policy
and establishing an excessive amount of punitive dam-
ages®. At the same time, it was noted in the decision
that punitive damages could not be considered as pun-
ishment in the strict sense (as a public sanction) since
they were awarded to a private person®. Some re-
searchers suggest that in the context of increasing in-
ternationalization, the BGH’s position regarding the
enforceability of the U.S. courts’ judgments on the re-
covery of punitive damages can soften, at least in cases
where the amount of punitive damages is not too high
[43, pp. 160-161]. Others, on the contrary, make pessi-
mistic forecasts in this regard, pointing out as one of

the reasons that the USA has not yet ratified the Hague
Convention on the Recognition and Enforcement of
Foreign Judgments in Civil or Commercial Matters
(2019)* [40, pp. 149-150].

Punitive damages in French draft laws

on tort liability

There are examples of private law fines in French
legislation®. It is therefore not surprising that punitive
damages (réparation exemplaire) have repeatedly
been included in draft laws on the reform of tort law:
the draft amending article 1371 of the French Civil
Code (Catala Draft, 2005), the draft supplementing the
French Civil Code with Article 1386-25 (Béteille Pro-
posal, 2010), the draft Tort Liability Law (Terré Tort
Draft, 2011). The draft laws differed in terms of the
scope of application of punitive damages, the figure of
the beneficiary, and the position on the need to estab-
lish the ceiling on the fines, but the drafters were unan-
imous in the viewpoint that this sanction was needed.
As possible grounds for awarding punitive damages
there were considered intentional infringement (faute
délictuelle volontaire) on personal rights as well as the
intention to obtain a benefit from an offense (fautes
lucratives) [29, pp. 259-276]. Although none of the
draft laws has been implemented regarding the provi-
sions on punitive damages®, this institution is still being
discussed in the doctrine as promising.

In turn, the French Court of Cassation in 2010 refused
to enforce the decision of the Supreme Court of California
regarding the recovery of punitive damages in the amount
of $1.46 million (in the case of Cornelison v. Chaney & Jag-
uars Cars) and stated that, although such damages did
not contradict the public policy of France, their amount

[N

«MoTONOK» B BUAE TpexmecA4HOro 3apabotka 6bii1 UcKkAOUYeH U3 TekcTa Y, HO AWWb No ToW NpuUYMHe, YTo EBponeiickuii cyg
npasocyaua (ECJ) nocumTan ero He,oCTaTOUYHbIM CTUMY/IOM A/1A HeloBPOCOBECTHbIX paboToaaTeneil.

PeweHunem cyaa wrata KanndopHWa B NONb3y UCTULLbI, NOABEPTLLIENCA CEKCYabHOMY AOMOTaTeNbCTBY, OblNN B3bICKaHbI YObITKY B
obuielt cnoxkHoctn 750 Tbic. AoAA., U3 KoTopbix 150 ThiC. A4ONN. — B CHET BO3MELLEHUA MeANLMHCKUX pacxogos, 200 Tbic. gonn. — B
KayecTBe KomneHcauuu 3a 60nb 1 cTpagaHus, octaslumnecs 400 Tbic. — wWTpadHble yObITKU. Hemeukuit cya 1-i MHCTaHLMKU Npu3Han
MCMOMHUMOCTb YKa3aHHOTO peLleHus B NoAHOM o6beme, cya, anennaLMoHHON MHCTaHLMM OrPaHUYMA B3biCKaHWeE WTPadHbIX y6bIT-
KOB cymmoli B 55 Tbic. fonn., a BGH v BoBCce 0TKasas B UCMONIHUMOCTY PELLEHWS B HAaCTU B3bICKaHWA WTPAdHbIX yHObITKOB.

BGHZ 118, 312.

4 Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (Hague). KoH-
BEHLMIO paTnduLmMpoBanm 27 rocyaapcts — yneHos EBpocotosa, a Takxke BennkobpuTaHua (B OTHOLWEHUU AHIIUK U Yanbca).
Hanpumep, B cooTBeTcTBUM CO cTaTbel L. 442—4 Toprosoro Kogekca ®paHuum (Code de commerce) Mo, KOTOPOe UCNONb3YET
3anpeLleHHble 3aKOHOM Aie/10Bble NMPAKTUKM B OTHOLLUEHUAX C KOHTPAreHTaMu, MOXET ObITb MPUCYXKAEHO K ynaaTe rpaxAaHCcKoro
wrpada (amende civile) B pasmepe fo 5 MAH €BPO UM TPEXKPATHOM CYMMbl SIOXOA3, U3BJIEYEHHOTO HEMPABOMEPHbIM NyTeMm. TeKCT
Kogekca (¢pp.). URL: https://www.legifrance.gouv.fr/codes/article_Ic/LEGIARTIO00038414263.

MpuMmeyaTenbHO, YTO MHCTUTYT LUTPAdHBIX YObITKOB OKa3ancs BoCTpeboBaHHbIM BO GpaHKoA3bIMHON NpoBuHUMK KBebek (KaHaaa), npa-
BOBas CUCTEMa KOTOPOWi 61M3Ka KOHTUHEHTaIbHOMY NpaBy. HOPMbI O LUTPAdHbIX YBbITKAX COAEPHKaTCA B XapTUM OCHOBHBbIX NpaB 1 cBO6OZ,
(1975), MparkpaHckom Koaekce (1991), 3akoHe o 3awmTe notpebuteneit. B cootBeTcTBUM CO CT. 1621 MpaxAaHCKOro KogeKca WrpadHble
yBbITKM NPUCYYKAAIOTCA B CyYasX, NPAMO NPeAyCMOTPEHHbIX 3aKOHOM, MPU 3TOM OHW HE [O0/KHbI NPEeBbILLATb BE/MUMHY, OCTaTOUHYIO
[NA BbINONHEHUA NPEBEHTUBHOMN GYHKLMM. Yalle Bcero wrpadHble yObITKM NPUCYXKAAIOTCA B KOHTEKCTE MCKOB O 3alLyTe npas noTpebu-
Teneit: Karine, v. Audi Canada Inc. (2021); Dollarama, Rona inc. and Lowe’s, Metro inc., Costco, Giant Tiger, etc. (2022). Ha caiite Cny:6bl
no 3awmrte npas notpebuteneit (https://www.opc.gouv.qc.ca/en/consumer/punitive-damages/) npuseseHbl NPUMeEpPbI COOTBETCTBYHO-
LKMX cyaebHbIX pelueHnit; B cpegHem LTpadHble yObITKM COCTaBNAIOT OKOO 1-2 ThiC. KAHAACKUX A0/11aPOB.

[N)
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! The 3-month-salary cap was removed from the text of the BGB, but only because the European Court of Justice (ECJ) considered it
an insufficient incentive for unscrupulous employers.

2 The Court of California awarded damages totaling $750,000 to the plaintiff, who was sexually harassed. Of this sum, $150,000 was
collected as compensation for medical expenses, $200,000 — as compensation for pain and suffering, and the remaining 400,000 —
as punitive damages. The German court of first instance recognized the enforceability of the said decision in full; the appel late court
limited the recovery of punitive damages to $55,000, and the BGH completely denied the enforceability of the decision regarding
the recovery of punitive damages.

3BGHZ 118, 312.

4 Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (Hague, 2 July 2019 ). The
Convention has been ratified by 27 EU member States, as well as the United Kingdom (with regard to England and Wales).

5> For example, in accordance with article L. 442-4 of the French Commercial Code (Code de commerce), a person who uses legally
prohibited business practices in relations with counterparties may be awarded a civil fine (amende civile) in the amount of up to
€ 5 million or 3 times the amount of income unlawfully obtained. The text of the Code (Fr.). Available at: https://www.legifrance.
gouv.fr/codes/article_Ic/LEGIARTI0O00038414263 .

6 |t is noteworthy that the concept of punitive damages has been adopted in the French-speaking province of Quebec (Canada),
whose legal system is close to continental law. Provisions on punitive damages are contained in the Charter of Human Rights a nd
Freedoms (1975), the Civil Code (1991), and the Consumer Protection Act. According to Article 1621 of the Civil Code, punitive
damages are awarded in cases explicitly provided for by law and must not exceed an amount sufficient to perform a preventive
function. Punitive damages are most often awarded in the context of consumer protection lawsuits: see, for example, the Karine v.
Audi Canada Inc. (2021); Dollarama, Rona inc. and Lowe’s, Metro inc., Costco, Giant Tiger, etc. (2022). The website of the Consumer
Protection Service (https://www.opc.gouv.qc.ca/en/consumer/punitive -damages/) provides examples of relevant court decisions;
on average, punitive damages amount to about 1-2 thousand Canadian dollars.
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WWmpagHseie (KapamenbHbie) yboimKu: 3apybex HbIl 0nblm U nepcrnekmussi...

Exemplary (Punitive) Damages: Foreign Experience and Prospects...

CYMMa fIBHO He NPOMOpPLMOHaibHA peasibHbIM NOTEPAM
notepnesLiero?.

Cyabl ewe paga ctpaH EC (Ucnanusa, Mpeumn) Takxke
NpUAepKUBaOTCA Tesnca O TOM, YTO camu no cebe
WwTpadHble yObITKM He NpoTMBOpPEYaT UX NybanyHomy
nopagky [13], o4HaKo B NPUHYAUTENBHOM UCNONHEHUN
peLleHMA MOXKET BbITb OTKa3aHO B C/lyYae Ype3mepHo-
CTU B3bICKMBAEMOW CyMMbI2.

LLImpagpHbie y6bimKu 8 3aKkoHodamenscmee EC

U M0oOesIbHbIX aKmax 4acmHoz20 npasa

3akoHogaTtenbctBo EC M mopenbHble aKTbl YacT-
Horo npaBsa (DCFR, PETL) He coaep:KaT ABHO BblpasKeH-
Horo 3anpeta® Ha NPUMeHeHMe CaHKUMiA TUna punitive
damages, 6onee Toro, NPeAOCTaBAAOT CYAbAM onpese-
JIEHHYI0 AMCKpeumto B JaHHOM Bonpoce. B yacTHocTy,
nyHKT 32 Aupektmsbl EC Ne 864/2007 (Rome Il) o npase,
NPUMEHUMOM K BHEeIOrOBOpPHbIM 06a3aTeNbcTBam?, no-
NnycKaeT BO3MOMKHOCTb A1 CyZa CO CCbIIKOM Ha NpoTu-
Bopeune nybanMYHOMY MOPAAKY MAM MMMNEPaTUBHbLIM
HOPMam OTKas3aTb B NMPUMEHEHUM HOPM APYroro rocy-
[apcTBa, NpeasycMaTpPUBAOLWMX B3bICKAaHWE CBEPXKOM-
NeHCaLMOHHbIX CaHKUMI (non-compensatory exemplary
or punitive damages) B ABHO M36bITOYHOM pasmepe.
MHbIMK cnoBamu, cyaebHble pelleHuA O B3bICKaHWUM
wTpadHbIX YObITKOB He ABNAKOTCA aBTOMATUYECKU MpPo-
TMBOpeYawmmmn nybanyHomy nopagky. Mckniovaetcs
NPUHYAWUTENIbHOE B3bICKAaHWE YpPe3MepHbIX CYyMM. ITOT
(n36upaTenbHbIi) Noaxos, N0 MHEHMUIO HEKOTOPbIX yye-
HbIX, MOXET CO BPpeMeHeM PacnpoCTpaHMTbCA 3a npe-
Aenbl cobCTBEHHO BOMPOCOB BblI6OpPA MPUMEHUMMOrO
npasa [30, c. 10-11].

2.2. CtpaHbl A3umn

B Kumae noHATMA «BO3MeLLEHNE» U «KOMMEHCa-
uma», obosHavalolwme OEeNCTBUA AO/MKHUKA, KOTopble
06eCcneynBaloTCA rocyAapCTBEHHbIM MPUHYXKAEHUEM,
onpefenalTca € nomolplo  TepmuHa  “TEfE,
péichang”. HecmoTpa Ha MCNoib30BaHWE eANHOTO Tep-
MWHa, B KOHKPETHbIX C/y4anXx 1 B Nape C AONONHUTEN b-
HbIMW C/I0OBaMM 3TU NOHATUA NPMOBPETAIOT NPUHLMMU-
anbHble  pasanumMa.  Hanpumep,  “fKIEEE,
stinshi péichang” n “fiE NG £%, stnhai péichdng” o3Ha-
YaloT COOTBETCTBEHHO «BO3MELLEHMNE YObITKOBY» U «BO3-
MelleHMe Bpeaar.

KuTaiickuit MHCTUTYT WwrpadHbix yobiTkoB — “FE i
PEEA, chéngfaxing péichdng” — o3HauaeT He UX BO3-
MelleHMe, a BbINAaTy «WTpadHOM KOMMEHCALUMN»
[5, c. 46, 290, 296, 303]. MepeBoa yKa3zaHHOIO UHCTUTYTA

KaK KomneHcaumm obycnoBieH cnesyowumu npuum-
Hamu. B KuTalickom npaBe yb6bITKM BKAKOYAIOT YLLEPD,
JNIMKBMAALMA KOTOPOro 03Ha4yaeT BOCCTaHOB/IEHME UMY-
wecteeHHOM cdepbl noTepneswero (KpeamTtopa). Kom-
neHcaums, B OTIMYME OT BO3MELLLEHUS YObITKOB, Npume-
HAETCA B C/Iy4asX, Koraa 06beKT HapyLLEHHbIX NpaB He-
BO3MOXHO MOABEPTrHYTb [EHEXHOM oueHKe nubo
TPYAHO YCTaHOBUTb TAKYH OLLEHKY. KOMneHcauma TakKe
MCMNO/Ib3YeTCA B MHbIX C/Ty4anX, B YaCTHOCTU, KOTAa rpaK-
[JaHCKoe NpaBo BbIMNOAHAET GYHKLMIO 3aLMTbl cNabbix
YYaCTHMKOB NPaBOOTHOLWEHUIA. O4eBUAHO, YTO KOMMEH-
cauMA MOKET KaK MpeBbICUTb CYMMYy YDObITKOB, TaK W,
HaobopOT, He AOCTUYL UX AEUCTBUTE/IbHOIO pa3smepa.
B ot/iume ot cBomx Konner u3 ctpaH Coapy»KecTsa, Ku-
Talickne ydeHble, Hanpumep npod. BaH JlumuH [48,
c. 112-113], noa4epKMBatoT HE CTONIbKO NPEBEHTUBHYHO
dYHKUMIO WTpadHOW KOMMNEHCaLMM, CKONbKO €e KOM-
MeHCaTOPHbIM XapaKTep. YKaszaHHOe CBOMCTBO LWTpad-
HOW KomneHcaumu B 3akoHogaTtenbctee KHP otmeuvatoT
M MHOCTPaHHble nccneposatenu [24, c. 529].

LtpadHaa KomneHcauua MMeeT OTHOCUTENbHO
LONTYI0 UCTOpUIO B 3akoHogatenbctee KHP. Bnepsble
HOpPMa O TaKOM KOMMNeHcauumM nosasBuaack B ctatobe 47 3a-
KoHa KHP «O paenuKkTHOM oTBeTcTBEeHHOCTU» (2009).
Ha usrotosuTtena unu npogasL,a, 0OCBEAOMJIEHHbIX O He-
[OCTaTKax TOBapa M TeM He MeHee NMPOLOJIKAILLMX UX
NPOW3BOACTBO MW peannsauuto, B Ciy4ae ecnm Bcres-
CTBME HeAOCTaTKOB Obl/1 NPUYMHEH BPES, X KU3HWU UK Cy-
LLLeCTBEHHbIN Bpes, 340P0BbI0 rPaXkAaHMHa, MO0 b6bITb
HaNOXeHO COOTBETCTBYIOLLEE [AEHEXHOE B3bICKAHUE.
B 2013 rogy aHanorn4yHasa Hopma, HO UMeloLLAA B Kaye-
CTBe agpecata OTBETCTBEHHOCTU NWWb NpojgasLa, no-
ABMAACb B Yactu 2 ctatbm 55 3akoHa KHP «O 3awwute
npaB U UHTepecoB noTpebutenen» (1993).

B panbHelwem paccmaTpuBaemasa Hopma bbina
nepeHeceHa 13 3aKOHa O Ae/IMKTHON OTBETCTBEHHOCTM B
cTaTblo 1207 MpaxaaHcKoro kogekca KHP (2020)°. B pas-
nen 7 Kopekca, NocBALWEHHbIN Ae/IMKTHOM OTBETCTBEH-
HOCTW, BbININ BKKOYEHDI eLLe ABe HOPMbI O B3bICKAHUK
WTpadHON KOMMNEHCALMN: NPU HAHECEHUW BPeaa OKpY-
Kaowen cpese, NPU HapyLleHUU UHTENNEKTYabHbIX
npas. B nepBom c/iiy4yae oCHOBaHMEM ANA NPUCYXKAe-
HUA WTPaPHON KOMNeHcaLmMm ABNAIOTCA YMbILWIEHHble
NPOTMBOMNpPaBHble AENCTBUA AENMHKBEHTA, MOB/IEKLINE
CYLLECTBEHHbIE HEFAaTUBHbIE MNOC/NeACTBUA A1 OKPYIKa-
owen cpeabl (cT. 1232). Bo BTOpOM c/y4yae A0MKHO
MMETb MECTO CYLLLeCTBEHHOE YMbILLIJIEHHOE HapyLUeHne
WMHTEeNIeKTyaIbHbIX MPaB NoTepnesLero Npu oTAryato-
wmx obcroaTenbctBax (cT. 1185). AHanorMyHble Hop-
Mbl, HanpaB/IEHHbIE HA 3aWMUTY CYObEKTOB aBTOPCKUX U

1 Cass. 1le civ.,, 1 décembre 2010, n° 09-13303, (Epoux X — Rejet pourvoi ¢/CA Poitiers, 26 février 2009). Tekct (¢p.). URL:

www.legifrance.fr.

2 Cm., Hanp.: Miller Import Corp. v. Alabastres Alfredo, S.L., STS, 13 November 2001 (Exequétur No. 2039/1999) (Spain)
3 KocBeHHO Ha HemonyCcTMMOCTb punitive damages ykasbiaeT onpegesneHune ybbiTkos B cT. 10:101 PETL — aeHexHas Bbinnata,
Hanpae/ieHHasA Ha KOMMNEeHcauMio NoTepb NOTepneBLLero M BOCCTAHOBEHWE ero MMYLLECTBEHHOW chepbl B MCXOAHOE COCTOAHME,

cyulecTtsoBasllee A0 HapylweHUA npasa.

4 Regulation (EC) Ne 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual

obligations (Rome ).

5 C 1 aHBapa 2021 r., B cBA3M C BBeAeHUeM B Aeiicteme [K KHP, 3aKoH 0 A@NVNKTHO OTBETCTBEHHOCTM YTPaTUA CUATY.
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was clearly disproportionate to the real losses suffered
by the victim®.

The courts of other EU countries (for example,
Spain, Greece) also adhere to the thesis that punitive
damages in themselves do not contradict their public
policy [13], however, enforcement of the decision may
be denied if the amount claimed is excessive?.

Punitive damages in the EU legislation

and model acts of private law

The EU legislation and private law model acts
(DCFR, PETL) do not explicitly prohibit® the use of puni-
tive damages; moreover, they provide judges with a cer-
tain discretion in this matter. In particular, Article 32 of
EU Directive No. 864/2007 (Rome Il) on the law applica-
ble to non-contractual obligations* allows courts, on the
grounds of contradiction to public policy or imperative
norms, to refuse to apply the provisions of another state
that establish the recovery of over-compensatory dam-
ages (non-compensatory exemplary or punitive dam-
ages) in an obviously excessive amount. In other words,
judgements on the recovery of punitive damages are not
automatically contrary to public policy. It is forced recov-
ery of excessive amounts that is excluded. According to
certain researchers, this (selective) approach may over
time extend beyond questions of choice of applicable
law [30, pp. 10-11].

2.2. Asian Countries
In China, any concepts of ‘compensation’ that de-
note the actions of the debtor secured by state coercion

are defined using the term &=, peichang. Despite us-

ing this single term, in specific cases and when paired
with additional words, these concepts acquire funda-

mental differences. For example, concepts FREMEE -
stinshi péichdng and #ZEWE{E - stnhai péichdng mean
‘compensation for losses’ and ‘compensation for harm’
respectively.

The Chinese concept of punitive damages — #5114
T&1Z, chéngfdxing péichdng means the payment of ‘pu-
nitive compensation’ [5, pp. 46, 290, 296, 303]. The

translation of this concept as compensation is due to the
following reasons. In Chinese law, compensation for

damages (losses) includes compensation for harm, the
liquidation of which means the reinstating of the prop-
erty sphere of the victim (creditor). Compensation, un-
like compensation for damages (losses), is applied in
cases where the object of violated rights cannot be
monetarily valued or it is difficult to determine such a
value. Compensation is also used in other cases, in par-
ticular, where civil law serves the function of protect-
ing the weak participants in legal relations. Obviously,
compensation can either exceed the amount of losses
or, conversely, fall short of their actual amount.
Chinese scientists (for example, Prof. Wang Liming [48,
pp. 112-113]), unlike their colleagues from Common-
wealth countries, emphasize not so much the preven-
tive function of punitive damages as their compensa-
tory nature. This characteristic of punitive compensa-
tion in Chinese law is also noted by foreign researchers
[24, p. 529].

Punitive compensation has a relatively long history
in Chinese law. For the first time, a provision on such
compensation appeared in Article 47 of the Tort Liability
Law of the People's Republic of China (2009). A corre-
sponding monetary penalty could be imposed on the
manufacturer or seller who was aware of the defects of
the product and, nevertheless, continued its production
or sale, in the event that the defects caused harm to the
life or significant harm to the health of a citizen. In 2013,
a similar provision, but targeting responsibility solely at
the seller, appeared in Part 20of Article 55 of the Law of
the People's Republic of China on Protecting Consumers'
Rights and Interests (1993).

Subsequently, the provision in question was
moved from the Tort Liability Law to Article 1207 of the
Civil Code of the People's Republic of China (2020)°. Sec-
tion 7 of the Code, regulating tort liability, was supple-
mented with two additional provisions on the recovery
of punitive damages: for environmental harm and for in-
fringement of intellectual property rights. In the first case,
the basis for awarding punitive damages is intentional un-
lawful actions of the delinquent that have led to signifi-
cant negative consequences for the environment (Article
1232). In the second case, there must be a significant in-
tentional violation of the victim’s intellectual rights
under aggravating circumstances (Article 1185). Similar
provisions aimed at protecting holders of copyright and

! Cass. 1e civ., 1 décembre 2010, n° 09-13303, (Epoux X — Rejet pourvoi c¢/CA Poitiers, 26 février 2009). Text (Fr.). Available at:

www.legifrance.fr.

2 See, for example: Miller Import Corp. v. Alabastres Alfredo, S.L., STS, November 13, 2001 (Exequatur No. 2039/1999) (Sp).

3 Indirectly, the definition of punitive damages in Art. 10:101 PETL indicates their inadmissibility. Compensation for losses is a monetary
payment aimed at compensating the victim's losses and reinstating his property situation that existed before the violation of the right.

4 Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual

obligations (Rome ).

5> The Tort Liability Law was repealed from January 1, 2021 due to the entry into force of the Civil Code of the People's Republic of China.
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naTeHTHbIX NPaB, 6blN BKAOYEHbI B HOAOPE U OKTAGpe
2020 ropa cooTBeTcTBEHHO B 3aKoH KHP «06 aBTOp-
ckom npase» 0T 07.09.1990 n 3akoH KHP «O naTeHTax»
0T 12.03.1984, c TOV NMLWb OrOBOPKOW, YTO A8 Oonuca-
HMA GOpPMbI FPaKAaHCKO-NPaABOBOM OTBETCTBEHHOCTMU
3aKoHOAATe/lb UCNOb30BaN TEPMUH KKOMMNEHCAUUa»
%12 (péichang), a He «wTpadHaa KomneHcauma» FE i
4G5, YKasaHHble 3aKOHbI YTOUYHAIOT pa3smep KOMm-
neHcaumMm 3a HapyleHne aBTOPCKOro, MaTeHTHOro
npaBa U CMeXHbIX npaB. OHa MOXKeT CcOCTaBAATb OT
ABYKPaTHOW A0 NATUKPATHOM CyMMbl yObITKOB, NOHe-
CEHHbIX BC/NIeACTBME HAPYLWEHUA WCKAOUYUTENIbHOTO
npasa.

Takas ke KomneHcauua W12 (péichdng) (6e3 npu-
naraTteNbHOro «wrpadHan») U B TAKOM Ke pasmepe, oT
OBYKPATHOM A0 MATUKPATHOM CYyMMbl YObITKOB, npeay-
cmoTpeHa 3akoHom KHP «O TOBapHbIX 3HaKax» oOT
23.08.1982 u 3akoHom KHP «O npotuBoaeincTsum He-
[006p0oCcoBeCcTHOM KoHKypeHuun» 02.09.1993 npumeHu-
TE/IbHO K HAPYLIEHUAM UCKNHOYUTENIBHOT O NPaBa Ha To-
BAPHbIN 3HAK U PEXKMMa KOMMEPYECKON TalHbl COOTBET-

CTBEHHO. YCNOBMEM B3bICKaHMA KomneHcaumn JE1E
(péichdng) B yKasaHHbIX C/lyyYaax ABAseTcs Heobxogu-
MOCTb [OKa3blBaHWA MOTEPMEeBLUMM 3/10HAMEPEHHOTO
HapyLUEeHWA CO CTOPOHbI Ae/IMHKBEHTA. B TO e Bpems B
cootBetcTBuM ¢ K KHP, 3akoHOM 06 aBTOpCcKOM npase K
3aKOHOM O MaTeHTax moTepreslleMy AOCTaTOYHO AOKa-
3aTb /IULWb YMbIW/IEHHbIA XapaKTep HapyLleHWsa aBTop-
CKOro, CME¥KHOr0o UM NAaTeHTHOro npasa. Monaraem, 4to
0603HaYeHHaA KONNN3MA AONKHA PA3PELIaTbCA B MO/b3Y
CneumanbHbIX 3aKOHOB. 3/I0HaMEPEeHHbIN XapaKTep Hapy-
LLIEHWSA, B OT/INYME OT YMbIC/1A, NPOABAAETCA, B YACTHOCTMH,
BO MHOYECTBEHHOCTU HapyLUEHWI, B COBEPLUEHUM Hapy-
LUeHWA Noc/ie BbIHECEHHOTO NpeaynpeXKaeHUs.

Komnencauna TEfE (péichdng), nosTopsowasn

npusHaku wrpadHoi komneHcaumn &R, npu-
CY)KOAETCA U B MHbIX CAyYanX, NPeAyCMOTPEHHbIX 3aKO-
HoM [22, c.351-352]. Hanpumep, cornacHo ctatbe 70
3akoHa KHP «O typuame» ot 25.04.2013 KomneHcauma
B pasmepe OT ABYKPATHOW A0 TPEXKPATHOW CTOMMOCTM
TYPUCTUYECKOTO MPOAYKTa MOXKET bbITb B3bICKaHa B C/le-
OYIOLWMX CAyYanx: NPpUYMHEHUE Bpesa 340P0BbIO TypU-
CTa; OLHOCTOPOHHEe, B OTCYTCTBME COOTBETCTBYIOLLEN
[OrOBOPEHHOCTU, OCTAB/IEHUE TYPUCTA B MECTE BPEMEH-
HOro npebbiBaHMA; APYyr1e CyLecTBeHHble HeraTuBHble
nocneacTsua Ans Typucra. B opnanyeckoit inteparype

[46] n B cynebHoii npakTvke! KomneHcauua TEfE
(péichdng), cxopHaa co wWTpadHOW KOMMEHCAUMEN,
MOKeT MMeHOBaThCA 3aKOHHOM KomneHcaumeit (% € I
2, fading péichdng).

B cayuyanx, npeaycMOTPEHHbIX 3aKOHOM, Noseae-
HWEe [eNMHKBEHTAa MOMKEeT MNOoBJeYb B3biCKaHWE He

TONbKO WTPAaPHON KOMNEHcaLMM, HO U AONONHUTENb-
HoVt KomneHcauuu “JIIEIE - zéngjia péichdng”. He-
KOTOpble aBTOPbl MPUPABHUBAOT AOMOJHUTENbHYIO
KomneHcauno K wrpadHou [49, c. 14]. JaHHaa Kom-
neHcauus snepsble Hblna yNnoMAHyTa B NepBOHaYab-
HoM pegaKkummn 3akoHa KHP «O 3awmTte npaB n UHTEpe-
coB notpebuteneit» (cT.49) c Uenbio HaKazaHWUA Xo3Al-
CTBYIOLLMX CYOBEKTOB, AONycKatowmx obmaH notpebute-
Neli Npy Npofake TOBAPOB UAN OKa3aHWUW YCAYT, U MOTNa
B3bICKMBATbCA B pa3mepe ABYKPaTHOM CTOMMOCTM TOBa-
pos nau ycnyr. B 2013 rogy Hopma O AOMNOAHUTENBbHOM
KomneHcauuu b6bina nepeHeceHa B YacTb 1 ctaTtbm 55 3a-
KOHa «O 3awwuTe NpaB 1 MHTepecoB notpebutenein», npu
3TOM MAKCMMa/bHbIM pasmep KomneHcawumm bbli NogHAT
[0 TPEXKPATHOW CTOMMOCTU TOBAPOB, @ MUHUMYM YyCTa-
HoBneH B cymme 500 toaHen. XoTa ¢ 2013 roaa 3akoH yno-

MWHaeT wrpadHyto Komnercaumio ESIHEIEE u go-

nonHNUTeNbHyo KomneHcaumio AN, ux oaHospe-
MeHHOe B3blCKaHMe He JonycKaeTcsa.

[JononnutensHaa komneHcaumna IENNIEEEE Takke
n3BectHa 3akoHy KHP «O 6e3onacHoCTU NpoAayKToB Nu-
TaHusa» oT 28.02.2009. MoTepneswune Bnpase TpeboBaTb
ee BbINAaTbl B pasmepe, He MpeBblaloLem AeCATU-
KpaTHOM CTOMMOCTM ToBapa MbBO He MnpeBblwatoLLem
TPEXKPaTHOM cymMbl YObITKOB. MpK 3TOM ee MUHUMaAb-
Hbll pa3mep coctasnseT 1000 toaHelt. OcHoBaHMEM AN
BbINATbl KOMMNEHCAUUWN ABAAETCA NPOU3BOACTBO NPO-
OYKTOB MUTAHWUA, HE COOTBETCTBYHIOLLMX CTaHAAPTaM Ka-
yecTBa, IMHO NPoLAXKa TaKoro ToBapa, ec/iv NpoaaBLy
3aBeOMO M3BECTHO O €ro HeCOOTBETCTBMMU YKa3aHHbIM
CTaHAapTam.

Ycnosvem npucyXAeHWUA AONOSHUTENbHOW KOM-
neHcaLumy ABNAETCA UCK/IYUTENBHO YMbILLIEHHAsA BUHA
OEeNNHKBEHTA (B OT/IMUMe OT WTpadHON KomneHcaumm),
4yTo noAaTBepXaaeTtca cyaebHol npakTtukoh KHP [47,
c. 104]. Kpome Toro, kpyr 6eHedbunumapos wrpadHOM
KOMMEHCALMUN LIMpPe U BKAKOYAET B cebs He TONbKO Mo-
TpebuTenei, HO U KOMMEPCAHTOB M NpaBoobnasatenei
WMHTENNEeKTyaNbHbIX NPas.

O6wmMmmM yepTammn WTPAPHON U AONONHUTENBHON
KOMMEHcaLni ABNAETCA COBOKYMHOCTb KPpUTEPUEB, KO-
TOpble YYMTbIBAKOT KUTAMCKME CyAbU NPU OnpeaeseHunm
pasmepa NpuUcyKaaemolr cymmbl: Gopma U CTeneHb
BMHbI OTBETYMKA M €ro MaTepuasbHOE MOJIONKEHMUE
(4TOBbI UCKNOUNTL PUCK BAHKPOTCTBA); HEraTUBHbIN 3¢-
dEeKT AecTBMN OTBETYMKA A1 COOTBETCTBYIOLLEN COLMU-
aNbHOM rpynnbl; 06bem M3BAEYEHHOTO OTBETYMKOM L0-
x043a; GaKT NPUMEHeHMUA K OTBETUMKY 3a Te Ke AencTBuA
YFO/IOBHOFO M aAMWHUCTPATUBHOIO HaKasaHui [33,
c.47; 44, c. 8].

CX0ACTBO CUCTEMbl KapaTesibHbIX KOMMeEHcauui
B Kutae n wrpadHbix yObITKOB B CTpaHax obLiero npasa
3aK/loYaeTcs B MX MPOM3BOAHOM OT BO3MELLEHMA

1 20202064 4 23 Y (ALt s RARERA T REMRFNRA LSRRG BEREHENESENREAEBEN

HAE(—) ).

-590 -

Kratenko M. V., Erbakhaev E. A.

patent rights were included in November and October
2020, respectively, in the Copyright Law of the People's
Republic of China (1990) and the Patent Law of the Peo-
ple's Republic of China (1984), with the only difference
being that the legislator used the term ‘compensation’

[===]

& (péichdng), and not ‘punitive compensation’ &7

M IEEE. These laws clarify the amount of compensation

for infringement of copyright, patent rights, and related
rights. It can amount to between two to five times the
amount of losses incurred as a result of a violation of the
intellectual property right.

The same compensation IE{& (péichdng) (without
the adjective ‘punitive’) and in the same amount (be-
tween twice to five times of the losses) is established by
the Trademark Law of the People's Republic of China
(1982) and the Law of the People’s Republic of China
Against Unfair Competition (1993) in relation to viola-
tions of the exclusive right to a trademark and the trade
secret regime respectively. The condition for recovering

compensation T {2 (péichdng) in these cases is that the

victim has to prove malicious violation of the delinquent.
Meanwhile, in accordance with the Chinese Civil Code,
the Copyright Law and the Patent Law, it is sufficient for
the victim to prove only the intentional violation of cop-
yright, related rights, or patent rights. We think that the
indicated conflict should be resolved in favor of special
laws. A malicious violation, in contrast to intent, is man-
ifested, in particular, in the multiplicity of violations, in
the commission of a violation after a warning has been
issued.

Compensation &2 (péichdng) that bears the

characteristics of punitive compensation #E5TH M4 I is
also awarded in other cases provided for by law [22, pp.
351-352]. For example, according to Article 70 of the
Tourism Law of the People's Republic of China (2013),
compensation in the amount between twice to five
times of the cost of a tourist product can be recovered
in the following cases: harm caused to the health of a
tourist; unilateral (in the absence of an appropriate
agreement) leaving of a tourist at a temporary place of
stay; other significant negative consequences for the
tourist. In legal literature [46] and in judicial practice?,

e

compensation {2 (péichdng) similar to punitive com-

pensation can be referred to as statutory compensation
(GEEMEE, fading péichdng).

In cases provided for by law, the delinquent's con-
duct can lead not only to punitive compensation but also

to additional compensation ZMMEEE, zéngjia
péichdng’. Certain authors equate these two [49, p. 14].
This additional compensation was first mentioned in the
original version of the Law of the People's Republic of
China on the Protection of Consumer Rights and Inter-
ests (Article 49) as aimed at punishing business entities
that deceived consumers in the sale of goods or provi-
sion of services, and it could be claimed in the amount
equal to twice the cost of the goods or services. In 2013,
the provision on additional compensation was moved to
Part 1 of Article 55 of the Law 'On the Protection of Con-
sumer Rights and Interests', with the maximum compen-
sation increased to 3 times the cost of the goods and the
minimum set at 500 yuan. Although starting from 2013

[===]

the Law mentions punitive compensation &5 M IE &

and additional compensation ¥&MNMEE, their simulta-
neous recovery is not permitted.

Additional compensation NMEE is also pro-
vided for by the Food Safety Law of the People's Repub-
lic of China (2009). The victims have the right to demand
its payment in an amount not exceeding 10 times the
cost of the goods or not exceeding 3 times the amount
of losses. Its minimum amount is 1,000 yuan. Compen-
sation is payable for the production of food products
that do not meet quality standards, or for the sale of
such products if the seller is aware of their non-compli-
ance with the standards.

The condition for awarding additional compensa-
tion is solely the intentional guilt of the delinquent (as
opposed to the case of punitive compensation), as con-
firmed by the judicial practice of the PRC [47, p. 104].
The range of beneficiaries of punitive compensation is
broader and includes not only consumers but also mer-
chants and intellectual property rights holders.

The common features of punitive and additional
compensation are the set of criteria that Chinese judges
take into account when determining the amount to be
awarded: the form and degree of guilt of the defendant
and his financial situation (to eliminate the risk of his go-
ing bankrupt); the negative effect of the defendant's ac-
tions on the relevant social group; the amount of income
obtained by the defendant; the fact that criminal and ad-
ministrative penalties have been applied to the defend-
ant for the same actions [33, p. 47; 44, p. 8].

The similarity between the system of punitive
compensation in China and punitive damages
in common law countries lies in their nature derived

150020204 A23B M (ARTEBRARZRARTEEHRFNEAESZSFREBEREBENESENRLEEHBERN
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LLimpagHele (kapamenbHbie) yobimKu: 3apybexHbili onbim u nepcrnekmussi...

KOMMNEHCATOPHbIX YObITKOB XapaKkTepe. BmecTte ¢ Tem Ku-
TalCcKanA LMBUANCTMYECKAs SOKTPUHA M NPaBONPUMEHMU-
TeNbHaA MpPaKTUKa AOMNYCKaloT B3blCKaHME LWTpadHOM
KOMNEeHcauMM U B KayecTBe YA0BJETBOPEHUA OCHOB-
Horo TpeboBaHWA — B cay4vae 3aWmTbl 0OLLECTBEHHbIX
nHTepecos. Tak, B aene Guangdong Provincial Consumer
Association v. Shi Weiqing & Hong Shaowen vicTeL, B UH-
Tepecax HeonpeaeneHHOro Kpyra auu, npocun o6asatb
OTBETUYMKOB NPUHECTU NYHANYHbIE U3BUHEHMA U BbIMAa-
TUTb WTPadHYIO KOMNEHCALLMIO B CBA3WU C YCTAHOB/EH-
HbIMW B MpUroBope cyaa Mo Apyromy aeny dakramu
NpoAaku NoaaesbHOW COMM U HECOOTBETCTBUA Coaep-
YKaHuA Moaa B conn TpeboBaHMAM HAaLMOHAIbHOTO CTaH-
papta. Cya cornacuncs ¢ UCKoBbIMM TpeboBaHuAmK. Of-
HaKo MpWM 3TOM YyKaszas, yuTo wTpadHas KomneHcauuma
NoANeXMUT 3a4eTy B cHeT WTpada Kak yrosloBHOro HakKa-
3aHMA, KOTOPbIN Obla HazHa4YeH 060MM OTBETYMKAM NO
npurosopy. TaKkKe cyn OTMET W, YTo WTpadHas Kom-
neHcauus, 3asBnfsemMas B OOLLECTBEHHbIX WHTepecax,
[OMKHA 3auncnatbea B Bogxet!. B peleHun no geny
People’s Procuratorate of Wuxi City v. Chen cyp yKasan,
YTO B3bICKaHHbIE C OTBETYMKA WTpadHble yObITKM noge-
YKaT NepeyvYncieHunto B Nosib3y COOTBETCTBYOLLEro ¢poHaa
CoUManbHOM 3alLmTbl NoTpebutenei, a Npu oTCyTCTBUMU
TakoBoro — B 6roaxkeT [44, c. 11]. MpaKTuKa npucyxae-
HUA WTpadHbIX yObITKOB B NONb3y NOCTPaaBLLEN coum-
aNbHOM rpynnbl, To ecTb 06e3/1MYeHHO, — 3T0 cBoeobpas-
HblA OTBET Ha KPUTWUKY O TOM, YTO LWTpadHble ybbITKM
NPUBOAAT K 0boralleHu1o NoTepnesLLmX.

Cyabl KHP BCE ele ¢ OCTOPOXKHOCTBIO MPUCYKOA0T
WTpadHy0 1 AOMNONHUTENbHYIO KoMMeHcaumto [45, c. 144—
145], oAHAKO CTaTUCTMKA 3aABIEHUA NOTEPNEBLLMMM COOT-
BETCTBYOLWMX TpeboBaHWIA pacTeT M3 roaa B roa: 98 8 2015,
172 82016,479 82017 U T. 4. [22, c. 353].

KoHuenuusa punitive damages 6bina ncnonb3oBaHa
3aKoHogaTenem OxHoli Kopeu npwn obHoBneHun 3a-
KOHa 06 OTBETCTBEHHOCTU 33 AEeDEKTHYIO NPOAYKLMIO.
OcHoBaHWEM /1A B3bICKaHUSA WTPaPHbIX yObITKOB ABAA-
OTCA 3/1I0HAMEpPEHHbIE LeNCTBUA U3roTOBUTENA AedeKT-
HOW NPOAYKLMM, HaNnpUMep, OCO3HaHHbIV BbINyCcK B 06pa-
LeHMe NPOAYKLMKN, He COOTBETCTBYIOLLEN TpeboBaHMAM
6e3onacHocTn. Pasmep WTpadHbIX YObITKOB MOXKET CO-
CTaBNATb A0 TPEXKPATHOW BENIMYMHbI KOMMEHCATOPHbIX
yObITKOB, YTO, MO MHEHWUIO KOPEMCKUX YYeHbIX, ABHO He-
[OCTaTO4MHO Ans obecneyeHus AOKHOTO MNPEeBEHTMB-
Horo adpdekTa [25, c. 2]. KoHcTpyKuma wrpadHbIX yobIT-
KOB MCMOb3YETCA U B APYrnX 3aKoHax tOxHoM Kopewu.

Henb3a He ynomsaHyTb W TpaxAaHCKMI Kopekc
QuaunnuH (1949), KOTOpbIN yKe C MOMEHTa CBOEro
NPUHATUA Ccofep)Kan noapobHyo pernameHTaumto
wrpadHbIx yobITKOB. LLUTpadHbie yobITKM (exemplary or

corrective damages) MoryT 6bITb NPUCYKAEHbI UCTLY [,0-
NOJIHUTENIHO K KOMMEHCaLMM MOPAIbHOTO Bpeaa, NK-
BMAAUMOHHBIM MAN KOMMNEHCATOPHbIM YyObITKam, npwu
3TOM BbINOJHAT PYHKLMM 0OLLECTBEHHOTO NOPULAHUA
n npeseHuun (cT. 2229). LUTpadHble yObITKM He ABAA-
toTcA cnocobom peanmsaumm/3almTbl Cy6bEKTUBHOMO
npasa MCTUA, MNOCKO/IbKY NULUb CyA onpeaenset, ume-
IOTCA /1N OCHOBaHMA AN UX MpUcyKaeHua (cT. 2233).
Ycnosua B3biCKaHMA LWTPadHbIX YObITKOB 3aBUCAT OT
KOHTEKCTa Cropa: B c/ly4yae npecTtynieHunsa Heobxoammol
oTardatoume obcroaTenbctsa (cT. 2230), B UHbIX ANMUK-
Tax — rpybas HeOCTOPOXKHOCTb CO CTOPOHbl OTBETYMKA
(cT. 2231), B ,OrOBOPHbIX M KBAa3UZOTOBOPHbIX CNOPax —
obMaH, 3710HamepeHHoe UM ABHO 6e30TBeTCTBEHHOE
nosegeHue (ct. 2232)3. MpaKTuKa npucyaeHna wrpad-
HbIX ybbITKOB B ®PuaMnnuHax LOCTAaTOMHO O6LWMpPHA.
Cyabl MOTUBMPYIOT BbIBOA O B3bICKAHWW LITPAPHbIX
yObITKOB HEOOXOAMMOCTBIO MpeceyeHUsa pacnpocTpa-
HEeHHbIX NPaBOHapyLWeHWI, NoaAepKaHMA COLMaNbHOM
cnpaseanmeocTu. Kakme-nmbo maKcMmanbHble 3Haue-
HUA WTpPadHbIX YObITKOB 3aKOHOM HE YCTaHOB/IEHbI, OA-
HAKO B COOTBETCTBMM C NPaKTUKoW BepxosHoro Cyaa du-
JIMNNUH CYMMA A,0/13KHA ObITb Pa3yMHOM M LOCTAaTOUYHOM
[NA OKa3aHMA NPeBeHTUBHOrO 3dpdekTa’.

3. NepcneKkTuBbl UMNIEMEHTaLMK WTPAPHbIX
y6bITKOB B poccuiickoe npaBo

3.1. WWitpadHble (cBepXKOMMNEHCALMOHHbIE) CAaHKL MK

B rpa)k4aHCKOM 3aKOHoAaTeNbeTee PO:

06wuit 0630p

B oTeuecTBeHHOW nuTepaTtype WTpadHble (CBEpX-
KOMMEHCaLMOHHbIE) CaHKLMM, a TaKKe UX OoTpuLaTe b-
Hble acreKTbl CTain NpeaMeToM 06CYKAEHUA OTHOCK-
TenbHO HepgasHo [3, c. 19-52; 6, ¢. 128-139; 9, c. 68—
110; 12, c. 59-64]. B uenom poccuiickas AOKTpUHa, no-
[NOBHO HEeMEeLKOW M aBCTPUIACKOW, TaKKe UCXoAMUT U3
KOMMNEHCAUMOHHOM HAaNpPaB/ieHHOCTN Mep FParKAaHCKO-
npaBoBOl OTBeTCTBEHHOCTM [2, c. 611; 7, c.217; 11,
C. 234], 4TO HaxoAMT COOTBETCTBYIOLLEE OTPANKEHME B 3a-
KoHogaTtenbcTtee (cT. 15, cT. 1064 TK P®). Mpu 3tom
Habntogaetca 6onee rMbKoe OTHOLWEHWE K TOMY, 4YTO
rPaK4aHCKO-NPaBOBble CaHKUMW MOTYT BbIMONHATL U
apyrve GyHKUMM — HaKasaHus, cneumnanbHol 1 obuuei
npeseHuun [1, c. 56-58)]. MNosBneHMe B rpaxKaaHCKOM
3aKoHOZaTeNbCcTBE  WTPAdHbIX CaHKUMI  poccuiicKue
y4YeHble OOBbACHAIOT TEMM e MPUYNHAMM, YTO U UX 3apY-
6eXKHble Konneru: 3aTpyaHUTEIbHOCTBIO [0 Ka3blBaHMA
y6bITKOB NPY HapyLLUEHMM HEKOTOPbIX NPaB (IMYHbIX He-
MMYLLLECTBEHHbIX, UCKIOYUTENbHbIX), NOTPEBHOCTbIO B
NoBbILLIEHHOM 3awuTe cnaboit cTopoHbl (noTpebuTens,

1 (2017) 01 #3865 . Tekct (kut.) URL: https://wenshu.court.gov.cn/website/wenshu/181107ANFZOBXSK4/index.html?do-
cld=8yAVIAKarxbLkHa9Uj/sbU7mkSRyOW1UqHZKbgZNO5i5is+LceKw5WI31S1ZgB82m4zQDnQFtcK+mgR+UzO+N42EzZth Lu10uOVR

piXfgxDvcFPcCEIGeOkvnVkufd2S.

2 Hanunume UHCTUTYTa LLITpaCbeIX y6bITKOB B rpa)K,D,aHCKOM KoaeKce PUANNNUH MOXKHO OO6BACHUTL 3HAUUTENBbHBIM BAMAHMEM CLUA

Ha NPaBOBYIO CUCTEMY AAHHOTO roCyAapcTBa.

3 Texct kogekca (aHrn.). URL: https://www.pinayjurist.com/wp-content/uploads/2021/01/Civil-Code-of-the-Philippines.pdf .
4 Cm., Hanpumep: PeweHune BepxosHoro Cyaa ®uannnuH ot 5 okT. 2011 r. no geny Ne 178321 ( People of the Philippines v. Conrado
Laog). Tekct (aHrn.). URL: https://lawphil.net/judjuris/juri2011/oct2011/gr_178321_2011.html.
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from compensatory damages. At the same time, Chinese
civil law doctrine and law enforcement practice also al-
low for the recovery of punitive compensation as satis-
faction of the main claim in the case of protection of
public interests. For example, in the case of Guangdong
Provincial Consumer Association v. Shi Weiqing & Hong
Shaowen, the plaintiff, on behalf of an indefinite number
of people, requested that the defendants be ordered to
make a public apology and pay punitive compensation
in connection with the facts established in the court's
sentence in another case regarding the sale of counter-
feit salt and the iodine content in the salt not meeting
the national standard. The court agreed with the claim.
However, it noted that the fine as a criminal punishment
that was imposed on both defendants by the sentence,
ought to count for punitive compensation. The court
also noted that punitive compensation claimed in the
public interest should be transfered to the budget?®. In
the decision in the case of People's Procuratorate of
Wuxi City v. Chen, the court indicated that punitive dam-
ages recovered from the defendant were to be trans-
ferred to the relevant consumer protection fund, and in
the absence of such a fund — to the budget [44, p. 11].
The practice of awarding punitive damages in favor of
the harmed social group, i.e. in a depersonalized man-
ner, is a kind of response to criticism that p unitive dam-
ages lead to the enrichment of victims.

The courts of the PRC still award punitive and addi-
tional compensation with caution [45, pp. 144-145];
however, the statistics of victims' claims are growing
from year to year: 98 in 2015, 172 in 2016, 479 in 2017,
etc. [22, p. 353].

The punitive damages concept was used by the
South Korean legislator when updating the Product Lia-
bility Act. The grounds for punitive damages are mali-
cious actions of the manufacturer of defective products,
for example, release of products that do not meet safety
requirements provided that the manufacturer is aware
of that fact. The amount of punitive damages can be up
to 3 times the amount of compensatory damages,
which, according to Korean scientists, is clearly insuffi-
cient to provide an adequate deterrent effect [25, p. 2].
The concept of punitive damages is also used in other
laws of South Korea.

We cannot leave unmentioned the Civil Code of the
Philippines (1949), which, from its adoption, contains
detailed regulations on punitive damages?. Punitive

damages (exemplary or corrective damages) may be
awarded to the plaintiff in addition to compensation for
moral harm, liquidation or compensatory damages; they
perform functions of public condemnation and preven-
tion (Article 2229). Punitive damages are not a means of
exercising or protecting the legal right of the plaintiff
since only the court determines whether there are
grounds for awarding them (Article 2233). The condi-
tions for recovering punitive damages depend on the
context of the dispute: in the case of a crime, aggravat-
ing circumstances are required (Article 2230); in other
torts, gross negligence of the defendant is needed (Ar-
ticle. 2231); in contractual and quasi-contractual dis-
putes, fraud, malicious or clearly irresponsible behav-
jor is required (Article 2232)3. The practice of awarding
punitive damages in the Philippines is quite extensive.
The courts justify the decision to recover punitive dam-
ages by the need to prevent widespread violations and
to uphold social justice. There are no statutory maxi-
mums for punitive damages; however, according to the
practice of the Supreme Court of the Philippines, the
amount must be reasonable and sufficient to have a pre-
ventive effect?.

3. Prospects for the Implementation of Exemplary
Damages in Russian Legislation

3.1. Punitive (Over-compensatory) Sanctions

in Russian Civil Law:

A General Overview

In the Russian literature, punitive (over-compen-
satory) sanctions, as well as their negative aspects,
have only recently become the subject of discussion
[3, pp. 19-52; 6, pp. 128-139; 9, pp. 68-110; 12, pp.
59-64]. In general, the Russian doctrine, like the Ger-
man and Austrian ones, rests on the idea of the com-
pensatory purpose of civil liability [2, p. 611; 7, p. 217;
11, p. 234], which finds its reflection in the legislation
(Articles 15, 1064 of the RF Civil Code). At the same
time, there is a more flexible attitude toward the fact
that civil law sanctions can also perform other func-
tions, such as punishment and prevention [1, pp. 56-
58]. Russian scientists explain the appearance of pen-
alties in civil legislation by the same reasons as their
foreign colleagues: the difficulty of proving damages
in violation of certain rights (personality rights, intel-
lectual property rights), the need for
increased protection of the weaker party (consumer,

1 (2017) #01 R4]3865. Text (Chin.). Available at: https://wenshu.court.gov.cn/website/wenshu/181107ANFZOBXSK4/index.

html?docld=8yAVIA-

KarxbLkHa9Uj/sbU7mkSRyOW1UgHZKbgZNO5i5is+LceKw5WI31S1ZgB82m4zQDnQFtcK+mgR+UzO+N42EzZthLul0uOVRpiXfgxDvcF

PcCEIGeOkvnVkufd2S

2 The existence of provisions on punitive damages in the Civil Code of the Philippines can be explained by the significant infl uence of

the USA on the legal system of this country.

3 The text of the Code (Eng.). Available at: https://www.pinayjurist.com/wp -content/uploads/2021/01/Civil-Code-of-the-Philip-

pines.pdf.

4 See, for example: Decision of the Supreme Court of the Philippines of October 5, 2011 in case No. 178321 (People of the Philippines
v. Conrado Laog). Text (Eng.). Available at: https://lawphil.net/judjuris/juri2011/oct2011/gr_178321_2011.html.
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paboTHMKA), HEOBXOANMMOCTbIO NPeceYeHUs CUCTEMATU-
YyecKux (maccoBbix) NpaBoHapyweHui [8, c. 319-320].

K caHKLMAM, KOTOpble NOTEHLMANBHO MOTYT NpU-
BECTU K CBEPXBO3MELLEHWMIO Ha CTOPOHE MoTepnes-
lwero, OTHOCAT: WTpadHy HeycTorKy M wTtpad 3a
HapyweHue npas notpebutens (n.2 n n. 6 cr. 13 3a-
KOHa O 3aluTe Npas noTpebutenei, COOTBETCTBEHHO),
cyaebHyto HeycTolky (n. 1 cT. 308.3 TK P®), KomneHca-
LMIO 332 HapylleHMe UCKNYUTENbHbIX npas (n. 3
cT. 1252, c1. 1301, c1. 1406.1, n. 4 cT. 1515 TK P®) [9, c.
68-70]. U 37O nnwb Te cayyvyam, Koraa BO3MOMKHOCTb
CBepxBO3MeLLeHMA oueBnaHa. fTmnotetTnyecku, sddekt
CBEPXBO3MELLEHMA MOXKET UMETb MECTO M NPWU B3bICKa-
HUM KOMMNEHCALMKN 33 MPUUYMHEHME Bpeda OKpYrKalo-
en cpese — ecnv pasmep KomneHcaumm byapet pac-
CYMTLIBATHLCA MO TaKCaM U MeTOANKAM (Npu OTCYTCTBUM
Yy OTBETUMKA YTBEPKAEHHOrO NPOEKTa PEKY/NbTUBALM-
OHHbIX U MHbIX BOCCTAaHOBUTE/IbHbBIX PAabOT HAa MOMEHT
paspelweHus cnopa)l, KoTopble He Bcerga NO3BONAIOT
YUYMTbIBATb HIOAHCbI MPUPOAHOrO 06bEKTA, Hanpumep
Ha/MuMe HaKOMJEHHOro Bpeaa WM WUCTOLEHHOCTb
b6uopecypcos. KomneHcauma mopanbHOro speaa npu
HapylleHNM MMYLLeCTBEHHbIX NpaB noTepnesllero?
TaK¥Ke BbI3blBAeT BOMPOCHI O NPAaBOBOM NpuUpoae AaH-
HOW CaHKUMU — He CKPbIBAETCA /1M 32 HEW POCCUIACKUIA
aHanor wrpadpHbix y6bITKOB?? AHanorMyHoe 3ameua-
HME MOXHO cAenatb B agpec cyaebHbIx peleHun o
B3bICKAHMM KOMMEHCALMM MOPANIbHOTO Bpeaa npu
yTpaTe UM NOBPEXAEHUU Bellei, HeMMyLLecTBeHHan
LLeHHOCTb KOTOPbIX 4/1A NOTePreBLEro AaneKo He oye-
BMAHa (Hanpumep, keapTupa)?.

LLitpadHble caHKUUKM AONTOE BpeMA accoummpoBa-
JIUCb VWb C AOMONHUTENbHBIM BpemeHemM Ansa OTBeT-
YMKa, NpU 3TOM Yynyckanacb U3 BUAYy UX rMbpuaHasa
(4acTHO-ny6MYHan) npupoaa. B coBpemeHHoON nuTepa-
Type 060CHOBAHHO MOCTaB/AEH BONPOC O HeobxoanuMo-
cTn anddepeHunaumnm ycaoBmumn NnpUMeHeHa KoOMNeH-
CaTOPHbIX M WTpadHbIX CaHKUMi. B yacTHocTH, ecau
peyb MAeT 0 B3bICKaHMM LWTPAdHOM HEYCTOMKK 33 Hapy-
WweHWe npaB noTpebuTtens, npeanaraeTca yyuTbiBaTb
CTeneHb BUHbI OTBETYMKA®, NPOAO/IKUTENbHOCTb NPaBo-
HapyLIeHNa 1 YacToTy AOMNYCKaeMblX HapylleHui npas

notpebutena [12, c. 63—64]. [leiicTBUTENbHO, B C/y4yae
NPYMEHEHWNA HaKa3aHUA aKLLEeHT nepeHocuTca ¢ Gurypol
N UMYLLECTBEHHOIO MOJIOXKEHWUA NOTepneBLIero Ha no-
BeAEHWE NPaBOHapyLWUTENA.

MpUMEHUTENBHO K KOMMEHCALUM 33 HapylueHue
WCKNIOYUTENbHBIX NPAB Ha Pe3y/1bTaTbl TBOPYECKON Aes-
TENIbHOCTU U CPeACTBA MHAMBUAYAAM3aUUK KOHCTUTY-
LMOHHbIN Cya PO dopmumpyeT npaKTUKY, HanpaB/ieHHYO
Ha nNpeaoTBpaLLeHUe CAyvyaeB B3bICKAHUA Ype3MepHbIX
CYMM W HeonpasgaHHOro oboralleHns notepnesLlero.
Tak, B [MoctaHoBneHn n oT 24.07.2020 Ne 40-1 KoHcTuTy-
UMOHHbIN Cya PO pasbsACHMA, YTO NONOXKEHMA NMYHKTa 3
ctatb 1252 n nyHkTa 4 ctatbmn 1515 K P® He moryT
TPAKTOBATbCA KaK MCK/OYatoWMe NpaBo cysa C y4eTom
baKTUYeCKNX 0bCTOATENbCTB KOHKPETHOrO AeNa CHU-
3UTb 06WMIN pasmep KOMMEHcaLuu, eciiv OH MHOro-
KpaTHO MpPeBbIWAET BE/IMYMHY NPUYMHEHHBIX NPaBOO6-
nagatento yb6bITKOB M 06CTOATENIbCTBA AeNa CBUAETE b-
CTBYIOT, B 4aCTHOCTM, O TOM, YTO MPaBOHapyLUEHMEe CO-
BEPLUEHO OTBETYMKOM BNepBble, He HOCW/IO rpybblit xa-
paKkTep 1 T. 4. Maeto noncka pasymHoro 6anaHca Kow-
CTUTYUMOHHbIN Cya P® passun B locTaHOBAEHUM OT
14.12.2023 Ne 57-I1, yka3aB Ha HeobxoaMMOCTb y4yeTa
addunmpoBaHHOCTM NoTepneBLUX (BNaLesbLEB CXO4-
HbIX TOBAapPHbIX 3HAaKOB, KOTOPble OblNM HENPAaBOMEPHO
MCNONb30BaHbI), NPeabABMBLLMX K OTBETYMKY TpeboBa-
HUWe O B3bICKaHWUM KOMMEHCaUnn.

B npMmMeHeHUN HEKOTOPbLIX CBEPXKOMMEHCALMOH-
HbIX CaHKUWN AeWCTBUTENIbHO ecTb nepernbbl, B TOM
yncne m3bbITOYHOE GUHAHCOBOE [AaBJeHMEe Ha OTBeT-
Ymka. OLHaAKO 3TO He NOBOA A/1A UX YNpasaAHeHUAa nUam
3ameHbl WTpadpHbIMKU yBbITKamKn. CKkopee, peyb MaeT 06
YTOYHEHWM YCNOBUI X NPUMEHEHMUSA, @ TAKXKe CO34aHUU
HEKMX KOPPEKTUPYHOLLMX MEXAHWU3MOB — MOA06HbIX CTa-
Tbe 333 K PP, Ho N03BOAIAIOLWMX YYNTbIBATL Ooslee Wn-
POKMI CNeKTP 06CTOATE/NIbCTB, XapaKTEPU3YIOLLMX OTBET-
ymka. CoOTBETCTBYIOLME BOMPOCHI MOTYT BbITb paspe-
WeHbl NMOCPEACTBOM PA3bACHEHMUIM BbICWUMX CyAeOHbIX
MHCTaHUMI. /luwb B cdepe 3amThbl Npas notpebutenei
0bunve WTpadHbIX CAHKUMIN U OTCYTCTBME YETKOMW KOH-
Lenuum ux NpUMeHeHMA yKa3blBalOT Ha HEOBXOAMMOCTb
3aKoHogdaTenbHoM pedbopMmbl.

1 06 oxpaHe okpysKatoLLeit cpeabl [INeKTPOHHbINM pecypc]: ®eaep. 3akoH ot 10 sHB. 2002 r. Ne 7-d3 (B pea. oT 26.12.2024), n. 3 cr.

Kratenko M. V., Erbakhaev E. A.

employee), the need to curb systematic (mass) offenses
[8, pp. 319-320].

Sanctions that could potentially lead to overcom-
pensation on the victim's side include: a penalty and a
fine for violation of consumer rights (Items 2 and 6 of
Article 13 of the Consumer Protection Law); a judicial
penalty (Item 1 of Article 308.3 of the RF Civil Code); a
compensation for violation of intellectual rights (Item 3
of Article 1252, Article 1301, Article 1406.1, Item 4 of Ar-
ticle 1515 of the RF Civil Code) [9, pp. 68-70]. And these
are only those cases where the possibility of overcom-
pensation is obvious. Hypothetically, a similar effect may
occur when collecting compensation for environmental
damage — if the amount of compensation is calculated
according to taxes and methods (in the event that the
defendant does not have an approved project for reme-
diation and other restoration works at the time of dis-
pute resolution?), which do not always take into account
the nuances of the natural object, for example, the ac-
cumulated damage or depletion of biological resources.
Compensation for moral harm in case of violation of
property rights? also raises questions about the legal na-
ture of this sanction —is not it the Russian equivalent of
punitive damages??® A similar doubt can be expressed
with regard to judgements on the recovery of compen-
sation for moral harm in the case of loss or damage of
things the non-material value of which for the claimant
is far from obvious (for example, an apartment)*.

For a long time, penalties were associated only
with an additional burden for the defendant, while their
hybrid (private-public) nature was overlooked. In mod-
ern literature, the question of the need to differentiate
the conditions for the application of compensatory and
punitive sanctions has been reasonably raised. In partic-
ular, with regard to the collection of penalties for viola-
tion of consumer rights, it is proposed to take into ac-
count the degree of the defendant’s fault®, the duration
of the infringement of the right, and the frequency of

violations [12, pp. 63-64]. In the case of punishment, the
empbhasis is shifted from the victim and his losses to the
behavior of the offender.

With regard to compensation for infringement of
intellectual property rights, the Constitutional Court of
the Russian Federation takes an approach aimed at pre-
venting cases of awarding excessive amounts to the vic-
tim and his unreasonable enrichment. In its Resolution
No. 40-P of July 24, 2020 the RF Constitutional Court
clarifies that the provisions of Item 3 of Article 1252 and
Item 4 of Article 1515 of the RF Civil Code cannot be in-
terpreted as excluding the right of the court to reduce,
taking into account the factual circumstances of a par-
ticular case, the total amount of compensation if it is
many times higher than the damage caused to the claim-
ant and if the circumstances of the case indicate, in par-
ticular, that the offense was committed by the defend-
ant for the first time, was not serious, etc. The Constitu-
tional Court of the Russian Federation developed the
idea of finding a reasonable balance in its Resolution No.
57-P of December 14, 2023, emphasizing the need to
consider affiliation of the victims (owners of similar
trademarks that were unlawfully used) who have filed a
claim for compensation.

It is true that there are excesses in the application
of some over-compensatory sanctions, including exces-
sive financial pressure on the defendant. However, this
is not a reason to abolish them or replace them with pu-
nitive damages. Rather, it is a question of clarifying the
conditions for their application as well as creating some
corrective mechanisms — similar to Article 333 of the RF
Civil Code, but making it possible to take into account a
wider range of circumstances characterizing the defend-
ant's behavior. The relevant issues can be resolved
through clarifications from higher courts. In the field of
consumer protection, the abundance of penalties and
the lack of a clear concept of their application indicate
the need for legislative reform.

77, c1. 78. JocTyn U3 cnpaBs.-NpaBoBoi cuctembl «KoHcynbTaHTIAOC». Janee no TeKCTy — 3aKoH 06 oxpaHe OKpy:KatoLLel cpeabl.
Cm. Takxe: n. 12, 16 O630pa cyaebHOM NpakTMKM NO BONPOCAM NMPUMEHEHUA 3aKOHOAATeIbCTBA 06 OXpaHe OKpYKatoLLein cpeapl
(yTB. Mpesunanymom BepxosHoro Cyaa P® 24 uioHs 2022).

2 [JonycKkaeTca AnwWb B cay4anx, NpeaycMoTp eHHbIX 3aKoHOM (M. 2 ¢T. 1099 TK Pd), Hanpumep, Npu HapyweHUn npas notpebutens,
TPYAOBbIX NPaB.

3 B eBpoOMeicKoi AOKTPUHE OBCYKAAETCA BO3MOMHOCTb WMCMO/L30BAHWUA MHCTUTYTa KOMMEHCALMW MOPanbHOro Bpega (non-
pecuniary damage) B Lenax CTUMy/IMPOBaHNA 6o/iee CUNbHOM O KOHTPAreHTa K HaA/iexKallemy MCNONHEHUIO AOFOBOPHbIX 0653a-
TenbcTB: paboTtoaatens nepes paboTHUKOM, CTPAXOBLLMKA Nepes cTpaxoBatenem U T. 4. Kak npaBuio, COOTBETCTBYIOLLLAA KOMMNEH-
caums NPUCYKAAETCA B Cy4Yanx 3/10ynoTpebieHnin co cTopoHbl 6os1ee cMAbHOro KoHTpareHTa [42, c. 375-377]. B poccuiickom nu-
TepaType K OCHOBHbIM GYHKLMAM KOMMEHCcaLMM MOPaibHOro Bpeaa, BHE 3aBUCUMOCTU OT KOHTEKCTa ee NpUcyxaeHusa (ymanexue
HemaTepuanbHbIX 61ar UAN HapyLeHWe UMYLLECTBEHHbIX MPaB), OTHOCAT KOMMEHCATOPHYHO GYHKLUMIO U GYHKLMIO MOPANbHOTO yA0-
BneTBopeHus [4, c. 48-51].

4 Cm., HanpuMep: KaccaLuoHHoe OnpeaeneHne BocbMOro KaccalMOHHOTO cyAa obiueit pUcAMKLMM oT 25 anp. 2023 r. no aeny
Ne 7Y-2446/2023.

3 HecmoTps Ha obuiee npasuao n. 3 cT. 401 K P® 06 0TBETCTBEHHOCTU /1MLLA, HE UCMOIHMBLUETO 0643aTeNbCTBO NPU OCYLLLECTB/IEHUN
npeanpUHUMaTENbCKOM AeATeNIbHOCTU, HE3aBUCUMO OT BUHbI.
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1 On Environmental Protection: Federal Law No. 7-FZ of January 10, 2002 (as of December 26, 2024), Item 3 of Article 77, Article 78.
Access from the legal reference system ‘ConsultantPlus’. Hereinafter referred to as the Environmental Protection Law. See also:
Items 12, 16 of the Review of Judicial Practice on the Application of Legislation on Environmental Protection, approved by th e
Presidium of the Supreme Court of the Russian Federation on June 24, 2022.

2 |tis allowed only in cases directly provided for by law (Item 2 of Article 1099 of the Civil Code of the Russian Federation), for example,
in case of violation of consumer rights, employee rights.

3 The European doctrine discusses the possibility of using compensation for moral harm (non-pecuniary damage) in order to encour-
age the stronger counterparty to properly fulfill contractual obligations of the employer to the employee, of the insurer to the
policyholder, etc. As a rule, appropriate compensation is awarded in cases of abuse by the stronger counterparty [42, pp. 375-377].
In Russian literature, the main functions of compensation for moral harm, regardless of the context (diminution of personality or
violation of property rights), include compensation and satisfaction [4, pp. 48-51].

4 See: Ruling of the 8th Cassation Court of General Jurisdiction No. 7U-2446/2023 of April 25, 2023.

5> Despite the general rule of Item 3 of Article 401 of the Civil Code of the Russian Federation on the liability of a person who has not
fulfilled an obligation while carrying out business activities, regardless of guilt.
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3.2. lUtpadHble caHKUuumU
3a HapyLlueHue npas noTpeburens

Mpaesoeas npupoda KomneHcayuu

MopanbHO20 8peda u wmpadga,

npedycmompeHHbIX 3dKOHO0amenbcmeom

0 3awume npae nompebumeneii’

3aKoHOAaTenbCTBO O 3almTe Npas notTpebutenei
npeaycMaTpuBaeT Lenblii apceHan WwrpadHbIX (cBepx-
KOMMEHCALUMOHHbIX) CaHKUMIA: WTpadHana HeycTolKa,
KOMMeHCcauna MopanbHOro Bpeaa, WTpad 3a OTKas
YA0BNETBOPUTL 3aKOHHble TpeboBaHUA NoTpebutens s
[ob6posonbHOM nopsaake. CylwecTsyeT M PUCK HUYEM
He onpasgaHHoro oboraweHuna notpebutena? Bepo-
ATHO, A3, 0COBEeHHO B TeX CayYasx, Koraa notpeburens
npeabaABAAeT HECKO/IbKO UCKOB K OTBETYMKY B CBA3M C
O[HOM M TOI e CNOopHOM cuTyauumer (Hanpumep, o
BO3BpaTe CTOMMOCTM HEKayecTBEHHOro ToBapa, Bbl-
naaTe HeyCTOMKM, B3bICKaHMM YObITKOB B BMAe pas-
HULbI B LLEHEe aHA/IOTMYHbIX TOBAPOB U T. A.), PaCCUMUTbI-
Ban Ha B3bICKaHMe WTpada no Kaxgomy ageny. UcnbiTbl-
BaeT /In OTBETYMK M36bITOYHOe dMHaHcoBOe AaBre-
Hue? AGCONOTHO TO4YHO. Bo-nepBblx, NpuMeHeHWe
BCEX BblLLENepeyncaeHHbIX CaHKLMUI (3a UCKAtoUeHMEM
KOMMEHCALMN MOpaNbHOro Bpeaa) He 0b6ycnoBAeHO
Ha/NMyYMem BWHbI B AENCTBMAX OTBETYMKA. Bo-BTOpbIX,
pa3mep CaHKUWUIN He 3aBUCUT OT TOro, Hbl10 I Npume-
HEHO K OTBETYMKY Kakoe-TMbo agMUHUCTPATUBHOE MU
YyronoBHoe HakasaHue B dopme wTpada 3a To Ke npa-
BOHapylweHWe. BnosHe BO3MOMKHa cuUTyauma, Koraa
npeanpvHUMaTesnb 6bl1 NOABEPrHYT aAMUHUCTPATUB-
HOMY HaKasaHuio B BUAe wrpada (Hanpumep, Ha OCcHO-
BaHMu CT. 14.8 Kogekca 06 aAMMHUCTPATUBHbIX NPaBo-
HapylweHuax P®2) uam aHanorMyHoMmy YronoBHOMY
HaKasaHuio (Hanpumep, Ha ocHoBaHuK cT. 238 Yrosos-
Horo Kogekca P®3 (nanee — YK P®)), nocne yero 6bin
YA0BNETBOPEH rPaXAaHCKUI UCK NoTpebutens K yka-
3aHHOMY npegnpuHUMaTento U, COOTBETCTBEHHO,
B3bICKaH WTpad B nopaaKe NyHKTa 6 ctaTbM 13 3aKoHa
0 3aluTe npaB noTpebutenei.

B TO ke BpemsA Henb3A CKasaTb, YTO 3TN CBEPXKOM-
NeHcaUMOHHble CaHKUMU 3OdEKTUBHbI B NpecevyeHumn
MacCCOBbIX NpPaBOHapyLweHuit. Ecim cymma tpeboBaHui
notpebuTena HeBesMKa, TO U WMCYUCIAEHHbIN U3 Hee
wTpad TakKe OyaetT HebonbwMM U He obecneunt

HY>KHbIM NpeBeHTMBHbIN 3ddekT. OgHOMY U3 aBTOPOB
[AHHOM CTaTbM yAANOChb NPUBAEYb K OTBETCTBEHHOCTU
KpynHelwero npoBanaepa ycayr cBasu 3a Hegobpoco-
BECTHYIO [E/10BYI0 MPAKTUKY (M3MeHeHue TapudHoro
MAaHa CO CCbIIKOWM HA COBepLleHWe noTpebuTtenem
KOHK/IIOAEHTHbIX AEMCTBUI): HA OTBETYMKA Oblia BO3/1O-
KeHa 06A3aHHOCTb MPOU3BECTM MepepacyeT CTOMMOCTH
YCAYT, BbINAATUTb KOMMEHCALMIO MOPasbHOro Bpesa B
pasmepe 500 py6. v wtpad B pasmepe 250 py6.* MNoaob-
HOe «HaKasaHue» BpAL /N NOBAUAET HA AasibHelLyo
AeAtenbHoOCTb NpoBaigepa. MNpumepsl ferko npoaon-
WUTb — HaBA3bIBaHWE MOTPeObUTENO AOMONHUTENbHBIX
ycnyr®, uameHeHue LeHbl ToBapa (ycayru) B 04HOCTO-
POHHEM TMoOpsAAKe, NPefoCTaBNeHUE HeLOCTOBEPHOM
WN HENoNHOM MHGOPMaLUKM O NOTPEebUTENbCKUX CBOM-
CTBax ToBapa v np.

B cuny ctaTtbu 15 3aKoHa o 3alwmTe npas notTpebu-
Tesen Mopa/ibHbI Bpes, MPUYMHEHHbIV NOTpebuTento
BCNEACTBME HAPYLWEHMA ero Npas, NOANEXUT KOMMNEH-
CauMK NPUYUHUTENIEM BPeAa NPU HANUYUK ero BUHbI.
3TO 04HO M3 UCKNOYEHUM, CAHKLMOHUPOBAHHbIX 3aKO-
HoMm (n. 2 cT. 1099 TK P®). MOCKONbKY CyMMa KOMMEH-
CauMKn He 3aBUCUT OT pasmepa NPUYMHEHHOro noTpe-
61Tento MMyLLECTBEHHOIO Bpeaa M MOHECEHHbIX yObIT-
KOB®, laHHaA caHKUMA MMEeT CBEPXKOMMNEHCALMOHHBbI
XapaKTep, Tak UAK MHaYe BbINOAHAET QYHKLMM HaKa3a-
HWA, NpeBeHUUN. BO3HMKaeT 3aKOHOMEpPHbI BOMpPOC:
Kak obecneuynTb CNpaBeA/IMBOCTb HAKasaHWA, Kakue
obcToATeNbCTBA CnefyeT NPUHATL BO BHUMaHMe npu
onpegeneHMn pasmepa KomneHcauuu? Mepeuncnen-
Hble B cTaTbAx 151 1 1101 K PO kputepumn (xapaktep
bM3MYECKMX U HPABCTBEHHbIX CTPajaHWM, UHAMBUAY-
aNbHble 0COBEHHOCTM NOTepneBLUEro) yMecTHbl npwu
B3bICKaHWMM KOMMNEHCcaLMM MOpPasibHOrO Bpeda 3a yma-
NleHne HemaTepuanbHbIX 6aar, 04HAKO UX NMPUMEHMU-
MOCTb B C/ly4ae HapyLweHWA MMYLLEeCTBEHHbIX NpaB no-
TpebuTtena Bbi3biBaeT bonbwKne cOMHeHMA. PaKTuye-
CKM CcyZ, MOXKEeT OnMpaTbCA NLWb Ha CTENEHb BUHbI OT-
BETYMKA, a TaKKe TpeboBaHUA pasyMHOCTU U CnpaBes-
IMBOCTH.

Pa3bAcHAA NPaKTUKY NPUMEHEHUS HOPM O KOM-
neHcaunmn mopanbHoro Bpesa, BepxosHbii Cya ykasan,
YTO ANA B3bICKAHMA KOMMEHCaLMM MOpasbHOro Bpeaa
B MONb3y noTpebuTena AOCTaTOYHO YCTAaHOBUTbL Cam

1 MpobaemHble acneKTbl LUTPadHOM HEYCTOMKM 3a HapyLIeHWe NpaB NoTpebuTeNa HaMepPeHHO He OCBEeLLATCA aBTOPaMM, MOCKONbKY
paHee yxe bbinn NnpegMeTom NogobHbIX ccnenoBaHuit [6, c. 128—-139; 12, c. 59-64].
2 Pasmep WTpada B OTHOWEHMM OPUAMYECKOTO IMLLA MOXKET COCTaBAATb A0 500 Thic. py6.

3 Pasmep wtpada MoKeT cocTasnaTb 4o 500 Tbic. py6.

4 Cm.: PeweHne CoBeTcKoro palioHHoro cyaa r. KpacHospcka ot 14 ceHt. 2020 r. no geny Ne 2 -2480/2020 (no ucky KpateHko M. B.
K MAO «Poctenekom»). URL: https://sovet--krk.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=

105913986&delo_id=1540005&new=0&text_number=1.

5 Cm., Hanpumep: OnpeaeneHne BocbMOro KaccalMOHHOTO cyaa obuiei opucamkummn ot 25 Hoa6. 2022 r. Ne 88 -20658 no ucky
Ynpasnenus PocnotpebHaasopa B nHtepecax C. K AO «MeradoH Puteiin» (HaBasaHHOe nporpammHoe obecnedyeHve npu npoaaxe
cMapTdoHa; cymma wTpada coctasuna 7 Toic. pyb.); AnennaumoHHoe onpesaeneHve JIeHUMHCKOro paioHHoro cyaa r. MypmaHcka ot
16 HOA6. 2017 . N2 11-65/17 no ucky C. kK 000 «T2 Mobain» (noaxato4eHme NAaTHbIX YCAYT U KOHTeHTa 6e3 cornacusa aboHeHTa;

cymma wrpada coctasuna 600 py6.).
6 AB3. 2 cT. 15 3aKoHa o 3awuTe npas notpebutenei.
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3.2. Punitive Sanctions
for Violation of Consumer Rights

The legal nature of compensation for moral harm
and the fine provided for by the Consumer
Protection Law’

The legislation on consumer protection provides
for a whole arsenal of punitive (over-compensatory)
sanctions: a penalty, compensation for moral harm, a
fine for refusing to satisfy the legitimate demands of the
consumer on a voluntary basis. Is there a risk of unrea-
sonable enrichment of the consumer? Probably yes, es-
pecially in cases where the consumer consistently files
several lawsuits against the defendant based on the
same situation (for example, the refund of the cost of
low-quality goods, payment of penalties, recovery of the
price differences for similar goods, etc.), counting on the
award of a fine in each case. Is the defendant experienc-
ing excessive financial pressure? Absolutely. Firstly, the
application of all of the above sanctions (with the excep-
tion of compensation for moral harm) is not conditioned
by the defendant's guilt. Secondly, the size of the sanc-
tions does not depend on whether an administrative or
criminal fine was imposed on the defendant for the
same offense. A situation is quite possible where an en-
trepreneur was subjected to an administrative fine (for
example, on the basis of Article 14.8 of the RF Code of
Administrative Offenses?) or a similar criminal penalty
(for example, on the basis of Article 238 of the RF Crimi-
nal Code3) after which a consumer's civil claim against
the same entrepreneur was satisfied and a fine was lev-
ied in accordance with Item 6 of Article 13 of the Con-
sumer Protection Law.

At the same time, it cannot be said that these over-
compensatory sanctions are effective in suppressing
mass offenses. If the amount of the consumer's claims is
small, then the fine calculated from it will also be small
and will not provide the necessary preventive effect.

One of the authors of this article managed to hold ac-
countable the largest Russian provider of communica-
tion services for unfair business practices (unilateral
change of the tariff plan): the defendant was obliged to
recalculate the cost of services, pay compensation for
moral harm in the amount of 500 RUB and a fine of
250 RUB*. Such a ‘punishment’ is unlikely to affect the
provider's business practices. The list of such examples
can easily be continued: the imposition of paid services>,
a unilateral change in the price, the provision of false or
incomplete information about the product, etc.

In accordance with Article 15 of the Consumer Pro-
tection Law, moral harm caused to a consumer as a re-
sult of a violation of his rights is subject to compensation
by the entrepreneur in the presence of his guilt. This is
one of the exceptions provided for by law (Item 2 of Ar-
ticle 1099 of the RF Civil Code). Since the amount of
compensation does not depend on the amount of prop-
erty damage caused to the consumer and the losses in-
curred®, this sanction has an over-compensatory charac-
ter, in a certain way it performs the function s of punish-
ment and prevention. A natural question arises: how to
ensure the fairness of the punishment, what circum-
stances should be taken into account when determining
the size of compensation? The criteria listed in Articles
151 and 1101 of the RF Civil Code (the nature of physical
and moral suffering, the individual characteristics of the
victim) are appropriate when seeking moral compensa-
tion for diminishing personal non-property rights, but
their applicability in the case of violation of the consum-
er's property rights is highly questionable. In fact, the
court can rely only on the degree of the defendant’s
guilt, as well as on the requirements of reasonableness
and fairness.

Commenting on cases of compensation for moral
harm, the RF Supreme Court clarified that in order to
recover moral compensation in favor of the con-
sumer, it is sufficient to establish the fact of violation

! The controversial aspects of the penalty for violation of consumer rights are not covered by the authors as t hey have previously

been the subject of such studies [6, pp. 128-139; 12, pp. 59-64].

2 The amount of the fine imposed on a legal person can be up to 500,000 RUB.

3 The amount of the fine can be up to 500,000 RUB.

4 See: Ruling of the Soviet District Court of Krasnoyarsk of September 14, 2020 in case No. 2-2480/2020 (Kratenko v. PJSC ‘Ros-
telecom’).  Available at:  https://sovet--krk.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=

105913986&delo_id=1540005&new=0&text_number=1.

> See, for example: Ruling of the 8th Cassation Court of General Jurisdiction No. 88-20658 of November 25, 2022 in case Consumer
Protection Service in the interests of S. v. Megafon Retail JSC (imposed acquisition of software when buying a smartphone;
the amount of consumer fine was 7,000 RUB); Appellate Ruling of the Leninskiy District Court of Murmansk No. 11-65/17 of No-
vember 16, 2017 in case S. v. T2 Mobile LLC (provision of paid services and content without the consent of the subscriber;

the amount of the consumer fine was 600 RUB).
6 Para. 2 of Article 15 of the Consumer Protection Law.
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baKT HapylWeHMA ero MMyLLLECTBEHHbIX npasl. NHbIMK
CN0BaMM, Hannume GpU3NYECKUX U HPABCTBEHHbIX CTpa-
AaHui y noTpebutena npeanonaraetca. Takke peKko-
MEHAO0BAHO UCXOAUTb U3 NPELNONOKEHNA O BUHE OT-
BETYMKA B NMPUUYMHEHUM MOPANBbHOIO Bpeaa, NOKa He
nokasaHo obpatHoe?. CKnagplBaeTca abcypaHasa cuTy-
auMa — Ha OTBETYMKA HANaraeTcs HakasaHWe, KoTopoe
TUNOTETUYECKM LO/KHO MMETb BOCMUTATENbHbIA U
npeBeHTUBHbIN 3ddeKT, ogHAKO NpaBoNpPUMEHUTENb
OnMpaeTca Ha OAHU NINWb NPEAMNONOKEHUA — BMECTO
MOBbILWEHHOrO CTaHA4APTa L0Ka3blBaHUA. BepxoBHbIM
Cyn P® ypgennn npuctanbHoe BHUMAHWE KpUTEPUAM
onpeaeneHns pasmepa KOMMEHCALUM MOPANbHOIO
Bpena, ofHako He aunddepeHUMpoBan UX NPUMEHMU-
TENIbHO K HaPYLWEHUIO HemaTepuanbHblXx 6aar u nmy-
LLLeCTBEHHbIX NpaB noTepnesLero (B 4aCTHOCTH, NoTpe-
6utens)d. Takol NOBEPXHOCTHbIN NOAXOSA K perynmpo-
BAHWIO KOMMEHCALMM MOPaNbHOro Bpesa Npu HapylLue-
HUM MMYLLECTBEHHbIX MpaB (B 4YacTHOCTWU, noTpebu-
TeNs) N03Bo/AET rOBOPUTL O TOM, YTO peyb MAET O He-
KOW topuanyeckon oukuMmn: OGU3NYECKMX U Hpas-
CTBEHHbIX CTpagaHuit y notpebutens moxeT U He
6bITb (HaNpuUmep, B CUY HE3HAYUTENIBHOW CTOMMOCTH
CMOPHOro TOBapa), HO B3bICKAaTb KOMMEHCALMNIO HEOb-
X0AUMO. BO3MOXKHO, 3TMM 06bACHAETCA NpakTUKa
npucyXaeHua noTpebutento CUMBONUYECKON KOM-
neHcauMm B CUTyaUMAX, KOraa He ycTaHoBaeH daKT
NPUYMHEHUA Bpefa ero 340pOBbio. TaK, pactopras
[0roBOp KYM/M-NPOAAXKM HeKayecTBEeHHOW mebenu
(NpY M3roToBNEHMM KOTOPOM MCMO/Ib30BAAUCL ONac-
Hble BeLlLecTBa), Cya B3biCKa B N0J/Ib3y UCTLLA KOMMEH-
CauMio MOpanbHOro Bpeaa B paamepe 2 Toic. pyb., He-
CMOTPA Ha A/NNTE/IbHOE HAXOMAEHUEe «TOKCUYHOTo»
wKada B KBapTUpPE noTpebuTens, ykKAoHeHWe OTBET-
YnmKa OT ero BbiBO3a. OTMeHAA cyaebHble akTbl MO
peny, BC P® ykasan Ha 3aHUKEHHbIM pa3smep KOMMeH-
caummn®,

«MoTpebutenbckuii WTpadp» He Bcerga NPUCYK-
panca camomy notpebutento. Jo 2012 ropga wrtpad
B3bICKMBA/CA B OIOAKET COOTBETCTBYIOWEIO MYHULMU-
nanbHOro o6pa3oBaHMUA® M PacCMaTPMBANCA MHOTVMM
KaK aHasor agMMHUCTPATUBHOM caHKumn. B 2012 roay,
HEeCMOTPA Ha OTCYTCTBUE KaKUX-TMOBO U3MeHeHUl B pe-
OAKUMKM NyHKTA 6 ctatbM 13 3akoHa PP «O 3awmTte npas

notpebutenei», BepxosHbiii Cyg PP Ka panHanbHoO no-
MEHSAN CBOK MNO3ULUMIO M yKasan Ha HeobxoaAMMOCTb
B3bICKaHUA wWTpada B Nosb3y camoro notpebutens®.
Takas pe3Kana CMeHa KOOpAMHAT Bbi3Basa B iMTepaType
OUCKYCCMIO O MpPaBOBOM Npupoae noTpebuTenbcKkoro
WwTpada — ABAAETCA OH YaCTHONPABOBOM UK NyBAUYHO-
NpaBoOBOM CaHKLMeln. HeKoTopble yyeHble TyT e npo-
BE/IM Napannenb Mexay noTpebutensckum Wtpadpom u
M3BECTHbIM 0b6LLeMy MpaBy WHCTUTYTOM LWITPAdHbIX
ybbITKOB [3, €. 40—41]. 0 HAacTOALLEro BPEMEHMN TOUKA B
3TOI AUCKYCCUM He NOCTaB/IeHa, O YEM CBUAETENLCTBYET
pas/fivyHan TPAKTOBKA NOTpebuTenbckoro wrpada B no-
cTaHoBneHuAx KoHctutyumoHHoro Cyga P® — kak camo-
CTOATE/NIbHOrO BMAQ OTBETCTBEHHOCTU (CYLLECTBYHOLLEFO
Hapagy C rpaspaHcko-npasosoi)’ nnbo B KauvecTse
CBEPXKOMMEHCALMOHHON Mepbl, KOTopaa NpUmeHseTca
OOMNONHUTENBHO K MEPAM MPayKAaHCKO-NPaBOBOM OTBET-
CTBEHHOCTM KOMMEHCAaTOPHOro Xapaktepa (Bo3melue-
Hue ybbITKOB, HeycToMKa u np.)%. BepxosHbilt Cyg PO
npupaBHUBaeT NoTpebuTenbCckuit Wipad K 3aKOHHOWN
HEYCTOMKEe 13 YNCTO NPaKTUYECKUX COOBpaKeHUn — ana
0060CHOBaHMA  BO3MOXHOCTM  CHWMKEHWA  pasmepa
wrpada no npasmnam cratbh 333 MK PO°,

K cokaneHuto, npeameTom aHanu3a BbICLUMX Cy-
Ae6HbIX MHCTaHLMI CTan nLWb BONPOC O TOM, KOMY NpU-
cyAaTb noTpebutenbckmii wrpad. C yueTtom cBEPXKOM-
NMEeHCaLMOHHOM, TO eCcTb OTYaCTM MybHAMYHO-NPaABOBOMN,
npupoabl AAaHHOM CaHKUWMWM cnefoBano 6bl OLEHUTb U
ycnoBusa ee npumeHeHuA. B HactosAwee Bpemsa wrpad
B3bICKMBAETCA BO BCEX CNYy4YaAX YA0BAETBOPEHUA UCKO-
BblX TpeboBaHMI nNOTpebuTens, «aBTOMATUYECKMU»
(maxke ecnu nctuom-noTpedbUTENEM He 3aABNEHO COOT-
BeTcTBylOUEee TpeboBaHne) U HensbupatenbHo. Hanm-
Yne BUHbI B AENCTBUAX OTBETUYMKA M GOPMA BUHbI HE fAB-
NATCA AETEePMUHUPYIOWMMU HU ANA NPUCYKAEHUA
wrpada, HX gNs onpeneneHuns ero pasmepa. Takom noa-
X0z, BbIFAAUT NPUMUTUBHBIM B CPAaBHEHWM C YCIOBUAMM
npUcyXaeHna WTpadHbIX YObITKOB B CTpaHax obuiero
npaBa unu wrpadHoi komnercauum & T / kom-
nencaumn IZHNNEEE 8 Kutae, xota n 6onee yaobHbIM
ana npasonpumenutensa. C Apyroli CTOPOHbI, OTCYT-
CTBME Y CYyZbW ANCKPEL MM B peLleHUM COOTBETCTBYHOLLLMX
BONPOCOB (NpucyKaatb An WTpad 1 B KAKOM pasmepe)
3HAUYUTENBHO CHUMKAET NPEBEHTUBHbIN NOTEHLMAN AaH-
HOWM CaHKUMK, He roBopA y»Ke 06 OTKase oT mpuHUMNA
WMHAMBUAYANN3aLMM HAKa3aHUS.

1 Cm.: O NpaKT1Ke NPpUMEHEHMA Cyaammn HOPM O KOMMeHcaumMm MopanbHoro Bpeaa: MNocraHosneHue MaeHyma BepxosHoro Cyaa PO

oT 15 Hos6. 2022 . Ne 33. M. 3, 55 (aanee — MocTtaHoBneHue Ne 33).

2 Cm.: n. 12 NocraHosneHuna Ne 33,
3 Cm.: n. 26-30 MocTtaHosneHua Ne 33.

4 Cm.: Onpegenexne BepxosHoro Cyaa P® ot 12 aek. 2023 r. Ne 5-Kr23-137-K2.
5 C yyeTom pasbaAcHeHuit B 0630pe 3akoHoaaTenbcTBa M cyaebHoi npakTuku BepxosHoro Cyaa P® 3a 4 -i1 ksapTan 2006 r.

(ytB. 7 MapT. 2007 r.), BONpoOcC 29.

6 Cm.: O paccmMOTpeHUM Cyaamm rpaskaaHcKuX Aen no cnopam o 3aluTe npas notpebuteneii: MocraHosneHue MNneHyma BepxoBHOro

Cypa P® ot 28 ntoHsa 2012 r. Ne 17. M. 46.

7 Cm., Hanpumep: OnpeaeneHna KoHcTutyumoHHoro Cyaa P® ot 16 gek. 2010 r. Ne 1721-0-0, ot 14 mona 2011 r. Ne 946-0-0,

ot 19 niona 2016 r. Ne 1566-0.

8 MocraHosneHune KoHcTutyumoHHoro Cyaa P® ot 26 aek. 2024 r. Ne 59-11.
9 CMm., Hanpumep: pasbAcHeHWe B NyHKTe 11 0630pa cyaebHOM NPaKTUKK MO Aenam O 3aluTe npas noTpebutenei, yrBepsKaeHHoOro

Mpe3snanymom BepxosHoro Cyaa P® 23 okT. 2024 T.
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of his property rights®. In other words, the consumer is
supposed to have physical and moral suffering in such
cases. It is also recommended to take as a premise the
assumption of the defendant's guilt in causing moral
harm until proven otherwise?. An absurd situation is de-
veloping —the defendant receives a punishment that hy-
pothetically should have a corrective or preventive ef-
fect, but the judiciary relies on assumptions alone in-
stead of an increased standard of proof. The Supreme
Court of the Russian Federation paid close attention to
the criteria for determining the amount of moral com-
pensation, but did not differentiate them in relation to
the violation of personal and property rights of the vic-
tim (including consumers as victims)3. Such a superficial
approach to regulating compensation for moral harm in
case of violation of property rights (in particular, of con-
sumers) suggests that this is a kind of legal fiction: the
consumer may not have physical and moral suffering
(for example, due to an insignificant cost of product pur-
chased), but compensation must be sought. Perhaps this
explains the practice of awarding symbolic co mpensa-
tion to consumers in situations where the fact of harm
to life or health has not been established. In one of the
cases, terminating a contract of sale of substandard fur-
niture (made using dangerous chemicals), the court
awarded the claimant compensation for moral harm in
the amount of 2,000 RUB despite the long-term pres-
ence of the ‘toxic’ wardrobe in the consumer's apart-
ment and the defendant's refusal to remove it. Overrid-
ing the decision in the case, the Supreme Court of the
Russian Federation pointed out the clearly underesti-
mated compensation®.

The so called ‘consumer fine’ was not always
awarded to the consumer himself. Until 2012, the fine
was collected into the budget of the relevant municipal-
ity> and was considered by many as an analogue of an
administrative sanction. In 2012, despite the unchanged
wording of Item 6 of Article 13 of the Consumer Protec-
tion Law, the Supreme Court of the Russian Federation

radically changed its position and pointed to the award
of the fine in favor of the consumer himself®. This drastic
change in jurisprudence sparked a discussion in the lit-
erature about the legal nature of the consumer fine —
whether it is a private-law or public-law sanction. Some
scientists immediately drew a parallel between the con-
sumer fine and the well-known institute of punitive
damages [3, pp. 40-41]. To date, this discussion has not
been resolved, which is confirmed by the different inter-
pretation of the consumer fine in the decisions of the
Constitutional Court of the Russian Federation — as a
separate type of liability (existing along with civil liabil-
ity)” or as an over-compensatory sanction that is applied
additionally to civil liability measures of a compensatory
nature (recovery of damages, penalty, etc.)®. The Su-
preme Court of the Russian Federation regards the con-
sumer fine as a penalty for practical reasons — to justify
the possibility of reducing the fine according to Article
333 of the RF Civil Code®.

Unfortunately, the only question analyzed by
higher courts was the question of who should be
awarded the fine. Taking into account the over-compen-
satory, that is, public-law, nature of this sanction, the
conditions of its application should also be assessed.
Currently, the fine is levied in all cases of satisfaction of
consumer claims, ‘automatically’ (even if the consumer
has not filed a corresponding claim) and not selectively.
The degree of the defendant’s guilt is not decisive either
for the award of the fine or for determining its amount.
This approach looks too simplified in comparison with
the conditions for awarding punitive damages in com-
mon law countries or punitive compensation &4 Jiz
£ / compensation IZf0EEE in China, although it is
more convenient for judges. On the other hand, the
judge's lack of discretion in deciding relevant issues
(whether to award the fine and in what amount) signifi-
cantly reduces the preventive potential of this sanction,
not to mention ignoring the principle of individualization
of punishment.

1 See: Items 3, 55 of Resolution of the Plenum of the Supreme Court of the Russian Federation No. 33 of November 15, 2022 ‘On the
Practice of Application by Courts of the Rules on Compensation for Moral Harm’. Hereinafter referred to as Resolution No. 33.

2 See: Item 12 of Resolution No. 33.
3 See: Items 26 — 30 of Resolution No. 33.

4 See: Ruling of the Supreme Court of the Russian Federation No. 5-KG23-137-K2 of December 12, 2023.

5> Taking into account the clarifications given in the Review of Legislation and Judicial Practice of the Supreme C ourt of the Russian
Federation for the 4th quarter of 2006 (approved on March 7, 2007), question 29.

6See: Plenary Resolution of the Supreme Court of the Russian Federation No. 17 of June 28, 2012 ‘On the Practice of Consumer

Protection Cases’ (Item 46).

7 See, for example: Rulings of the Constitutional Court of the Russian Federation No. 1721-0-0 of December 16, 2010; No. 946-0-O

of July 14, 2011; No. 1566-0 of July 19, 2016.

8 Resolution of the Constitutional Court of the Russian Federation No. 59-P of December 26, 2024.
9 See, for example, the clarification in Item 11 of the Review of Judicial Practice in Consumer Protection Cases, approved by t he
Presidium of the Supreme Court of the Russian Federation on October 23, 2024.
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LLimpagHele (kapamenbHbie) yooimKu: 3apybexHbil onbim u nepcriekmussi...

Mpaso nompebumens Ha 6e3onacHocMo
npodyKyuu u wmpdagHsie ybbimku:
cpasHumernvHsili oneim CLUA u Kumas

MpoBoaa napanieny mexay WTpadHbIMKU CaHKLM-
AMM B 3apyberKHOM M POCCUICKOM NpaBe, HeNb3s He
YyNOMAHYTb 06 WMHCTUTYTE OTBETCTBEHHOCTM W3rOTOBM-
Tena 3a Bpes, NPUYMHEHHbIN AedeKTHON npoayKumen
(product liability). YmecTHbl N1 NogobHblEe CaHKUUK B
pamKax pexkuma cTporoii (6e3BMHOBHO) OTBETCTBEHHO-
CTU U3rotoBuTENA?

CLLA

B 70—80-x rogax NpoLnoro BeKa MHCTUTYT LWTpad-
HbIX Y6bITKOB CTaN aKTMBHO NpUMeHATbCA cygamm CLUA
npw paspeLleHnm CNopoB 0 BO3MeELLEHWUW Bpeaa, Mpuym-
HEHHOro AedeKTHbIMW ToBapaMu. IKCNepTbl 0bpaTUIn
BHMMaHMe Ha TOT (AKT, YTO CTporas OTBETCTBEHHOCTb
ABNAETCA afeKBATHbIM MEXaHW3MOM pacnpeaeneHus
pUCKa B CUTyaLMsAX, KOrga Bpes, NpuunHaetca aedekt-
HOM NpoAyKumMen, BbIMyLWEHHON Ha PbIHOK MO HEeoCTo-
POKHOCTU, OZHAKO MPUHLMMbI OTBETCTBEHHOCTU HE NPU-
cnocobneHbl gns NpoTUBOAENCTBUA TEM M3rOTOBUTE-
NIAIM, KOTOPble OCO3HAHHO PAcNpPOCTPAHAOT AedeKTHble
TOBapbl M 6e3pa3NMYHO OTHOCATCA K 6e30nacHoOCTU no-
Tpebutenei. OQHN M3roToBUTENM, AaxKe byayyum ocse-
AOMNEHHbIMM 06 ONACHbIX CBOMCTBaX CBOUX TOBAPOB, He
rOTOBbl MOTPATUTb U JONNAP HA CHUMKEHWE PUCKOB ANA
KOHeyHoro notpebutena. [pyrue nocTynatoT eLe XyKe,
Korga npeacTaBAAloT B YMNOJAHOMOYEHHblE rocynap-
CTBEHHble opraHbl cpanbcndmLMpPoBaHHbIE OTYETbI 06
MCMbITAHUAX MNPOAYKUMM (Hanpumep, NeKapCTBEHHbIX
CPeACTB), @ 3aTeM peknaMmUpyHoT ee Kak abcontoTHO bes-
OnacHyto U oa0bpeHHYI0 K npumeHeHuto. Mo cnosam
npo¢. OyaHa, Takne HefobpocoBecTHble MpeanpUHU-
MaTenu AONKHbI MOHMMATb, YTO WX OTBETCTBEHHOCTb
MOXET He MCYeprnbIBaTbC OAHWUM /ILLb BO3MELLEHWEM
npuymMHeHHoro Bpeaa [32, ¢. 1259-1260].

Ha ocHoBe aHanu3a npakTuku cygos CLLUA 3a 6onee
yem 30-netHuMn nepuog npod. OysH BblAEANA KAK MU-
HUMYM 4 KaTeropmm NOTPebUTENbCKUX CNIOPOB, NPKU pas-
peLueHnn KOTopbIX XKIpPKU 0BbIYHO NpUCYKAAET noTep-
neswemy WtpadHble yObITKK:

1) noBegeHMe N3rOTOBUTENA COLEPHKUT NMPU3HAKK
obmaHa (fraudulent-type misconduct), Hanpumep:
danbcnduKauma pesynbTaToB UCMbITAHUIA NEKAPCTBEH-
HbIX MPenapaToB AAs MOAyYeHUA paspelleHus; Hame-
peHHoe BBeAeHMe NoTpebuTenelt B 3abayKaeHNe OTHO-
cuTENbHO 6€30MNaCHOCTU NPOAYKLMMN B XO4E PEKNAMHbIX
KamnaHuit: Toole v. Richardson-Merrell Inc. (1967);
Squibb & Sons, Inc. v. Stickney (1974);

2) OCO3HaHHOe OTCTyM/JIeHUe U3roToBUTENs OT
CTaHAapToB 6€30MacHOCTM Npu pa3paboTke M U3roToBs-
neHuu ToBapa: Rosendin v. Avco Lycoming Div. (1972);

3) ABHO HeAOCTATOYHOE TecTUpoBaHME MNPOAYK-
LMK, MOBEPXHOCTHbIA KOHTPOAb KayecTtsBa: Smith v.
Cessna Aircraft Co. (1972); Deemer v. A.H. Robins Co.
(1976);

1251 Cal. App. '2d 689, 60 Cal. Rptr. 398 (1967).
2523 F.2d 102 (6th Cir. 1975).

4) 6esaelicTBMe U3roTOBUTENA UM NPOAABLA B Ya-
CTM ucnpasneHua aedekToB, 0 KOTOPbIX UM CTano u3-
BECTHO Y*Ke Noc/ie BbIMyCKa ToBapa B 0bpalleHne, BKALO-
Yas HecBOeBpeMeHHOe npoBefeHMe OT3bIBHOW Kamna-
Huu: Hoffman v. Sterling Drug, Inc. (1975); Gillham v. Ad-
miral Corp. (1975) [32, c. 1329].

[ns Bcex nepeyncrieHHbIX Bbile popm HeHage-
JKalero noBefeHWA XapaKTepHa cepbe3Has CcTeneHb
BMHbI — YMbICEN UAW KaK MUHUMYM Fpy6as HeOCTOPOXK-
HOCTb. MpUCAXKHbIE YYUTbIBAKOT U Apyrne daKkTopbl, B
TOM YuCNe TAXKECTb NPUYMHEHHOrO mnoTepnesLUemMy
Bpesa, MacliTab nponcwecTBuii ¢ ydactmem gepeKkTHom
NPoOAYKLMW, HO YyXKe, CKopee, ANA OnpeneneHua pas-
mepa WwrpadHbIX YObITKOB.

B nene Toole v. Richardson-Merrell Inc. notepnes-
WMM yAanochb AoKasaTb GaKT NpUYMHEHMUA Bpeaa 340-
pOBblO (Pa3BUTUE KaTapaKTbl rnasa) Bcaeactasne nobou-
HbIX 3pHeKTOB NPOM3BOAMMOr0 OTBETYMKOM NpenapaTa
(MER/29). BbliacHMMOCb, YTO OTBETYMK Moanenan pe-
3yNbTaTbl HECKONIbKUX UCMbITaHMI NpenapaTa Ha *KMUBOT-
HbIX 1 06MaHHbIM NyTeM NosyuYnn paspetueHne Cayobi
Mo KOHTPO/ItO 32 6€30NacHOCTLIO MULLLEBOI NPOAYKLMK
M NleKapcTBeHHbIX cpeacts (Food and Drug Administra-
tion, FDA). 3Has 0 cepbe3HbIX PUCKax A/1a nortpebute-
Nei, OTBETYMK Ha NPOTAKEHUM HECKONbKUX IeT peKkna-
MWPOBas CBOW NpenapaT Kak abcotoTHO 6e3onacHbIn 1
He npekpaLwan ero NpoAaxy BN/JOTb 4O MOMEHTA KOH-
duckaumm no pacnopsxkeHuto FDA. MpucAxHble B3blc-
Ka/iM B MOMIb3y MCTLA B CYET BO3MELLEHUA NMPUYUHEH-
Horo Bpeaa 175 Tbic. f0AN., A TaKKe WTpadHble YObITKM
B pasmepe 500 Tbic. gonn. MNpeacenatenbCcTByOWMIA Cy-
AbA YMEHbLIMA cyMMmy WTPadHbIX YObITKOB 40 250 ThiC.
ponn.t

B aene Gillham v. Admiral Corp. vick 6bin npeabss-
JleH K NPON3BOAMUTENIO LBETHbIX TENEBU30POB B CBA3M C
BO3ropaHMem nysabTa U NPUUNHEHNEM CEPbE3HbIX OXO-
ros 75-netHemy nosib3oBaTento. TeneBU3NOHHbIE
nynbTbl MMENW NPOU3BOACTBEHHblE AedeKTbl, O Yem
6b110 N3BECTHO OTBETUMKY M3 3aK/IOYEHMUA EFO UHKEHE-
poB. B TeyeHune 4 net, npeawecTBOBaBWNX MOXKapy B
noome wuctua, 6b1o ewe 90 aHaNOMMYHbIX NpowucLle-
CTBWIA, O4HAKO OTBETYMK HE TOJIbKO HE MHULMMPOBAN OT-
3bIBHYO KOMMAHWUIO, HO M BCAYECKM CTapasca CKPbITb
NPUYMHbI BO3ropaHuii. NpucaxHble BbIHEC/IM BEPAMUKT O
B3bICKaHMM B N0/b3Yy UcTUA 125 Tbic. AOAN. KOMMNEHCa-
TOPHbIX Y6bITKOB 1 100 ThIC. AOAA. WTPAPHbIX?.

Kumaii

B cooTBeTcTBUM CO cTaTbel 1207 TK KHP 1 yacTbio 2
cTtatbmn 55 3aKkoHa 0 3almTe NpaB U MHTepecoB NoTpebu-
Tenen wrpadHaa KOMMNEHCAUMA MPUCYKAAETCA NULb
npuv onpeaeneHHOM TUNE HapyLLeHMA — B Cy4Yae Npuyn-
HEHMA Bpeda *KM3HM UAM 340POBbI0 MOTpebutens
(vHBanMAHOCTL 1-11 AN 2-i cTeneHn) BCAeACTBME TaKUX
HeJ0CTaTKOB TOBapa, O KOTOPbIX U3roTOBUTENb (Mpoaa-
BEL) 3Han, HO CKPpbIBa/A M He NpeanpuHUMMan mepbl
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Exemplary (Punitive) Damages: Foreign Experience and Prospects...

Consumers’ rights to product safety

and punitive damages:

comparative experience of the USA and China

Comparing punitive sanctions in foreign and Rus-
sian law, we cannot but discuss them in the context of
the manufacturer's liability for damage caused by defec-
tive products (product liability). Are such sanctions ap-
propriate within the framework of the strict (no-fault) li-
ability regime?

USA

In the 1970s and 80s, the institution of punitive
damages began to be actively used by U.S. courts in re-
solving product liability cases. Scholars drew attention
to the fact that strict liability is an adequate risk-sharing
mechanism in situations where harm is caused by defec-
tive products released to the market due to negligence,
but its principles are not suitable for countering those
manufacturers who knowingly distribute defective
goods and are indifferent to consumer safety. Some
manufacturers, even though they are aware of hazard
characteristics of their products, are not willing to spend
a dollar to reduce the risks to the end users. Others do
even worse when they submit falsified product test re-
ports (for example, for medicines) to authorized agen-
cies, and then advertise their product as absolutely safe
and approved for use. According to Prof. Owen, such un-
scrupulous and dishonest entrepreneurs should under-
stand that their liability may not be limited to just com-
pensation for the damage caused [32, pp. 1259-1260].

Based on an analysis of the practice of U.S. courts
over a period of more than 30 years, Prof. Owen identi-
fied at least 4 categories of consumer disputes in which
the jury usually awards punitive damages to the victim:

1) the manufacturer commits fraud (fraudulent-
type misconduct), for example: falsification of drug test
resultsin order to obtain a license; deliberate misleading
of consumers about product safety during advertising
campaigns: Toole v. Richardson-Merrell Inc. (1967);
Squibb & Sons, Inc. v. Stickney (1974);

2) the manufacturer deliberately ignores safety
standards in the design and manufacture of goods:
Rosendin v. Avco Lycoming Div. (1972);

3) clearly inadequate testing or quality control:
Smith v. Cessna Aircraft Co. (1972); Deemer v. A.H. Rob-
ins Co. (1976);

1251 Cal. App. '2d 689, 60 Cal. Rptr. 398 (1967).
2523 F.2d 102 (6th Cir. 1975).

4) post-marketing failures to remedy known dan-
gers: Hoffman v. Sterling Drug, Inc. (1975); Gillham v. Ad-
miral Corp. (1975) [32, p. 1329].

All of the above actions are characterized by a seri-
ous degree of fault — willful intent or at least gross neg-
ligence. The jury also take into account other factors (in-
cluding the severity of the damage caused to the victim,
the scale of incidents involving defective products), but
rather to determine the amount of punitive damages.

In Toole v. Richardson -Merrell Inc. the victims man-
aged to prove the fact of injury (development of eye cat-
aracts) due to the side effects of the drug produced by
the defendant (MER/29). It turned out that the defend-
ant had falsified the results of several animal tests of the
drug and fraudulently obtained permission from the
Food and Drug Administration (FDA). Knowing about the
serious risks to consumers, for several years the defend-
ant advertised its drug as absolutely safe and did not
stop selling it until it was confiscated by order of the
FDA. The jury awarded the claimant 175,000 USD in
damages, as well as punitive damages in the amount of
500,000 USD. The presiding judge reduced the punitive
damages to 250,000 USD?.

In Gillham v. Admiral Corp., the lawsuit was filed
against the manufacturer of color TV sets in connection
with the inflammation of a remote control and serious
burns caused to a 75-year-old user. The television re-
mote controls had manufacturing defects, which the
defendant was aware of from technical conclusion of
his engineers. During 4 years preceding the fire in the
victim’s house, there were 90 more similar incidents,
but the defendant not only did not initiate a recall cam-
paign, but also tried in every possible way to hide the
causes of the fires. The jury awarded the claimant
$125,000 in compensatory damages and another
$100,000 in punitive damages?.

China
Based on Article 1207 of China’s Civil Code and
Item 2 of Article 55 of China’s Consumer Protection
Law, punitive compensation is awarded only in case
of a certain type of violation —harm caused to the life
or health of the consumer (1st or 2nd degree disability)
due to such defects of the goods that the manufacturer

(seller) knew about, but without taking measures
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K OT3bIBY TOBapa 13 obopoTa. MHbiMK cnoBamu, wrpad-
Haf KomneHcauus obecneymsaeT npaBo notpebutens
Ha 6es3onacHocTb Npoaykumu. [aHHaa KomneHcauus
MOXKeT ObITb B3bICKAHA B pasmepe, He MPeBbIlLatoLLEM
ABYKPATHOW cymMbl yObITKOB NoTpebutens.

YUnTbIBan 3KCTPAOPAMHAPHOCTb NOCNEACTBUM, K KO-
TOPbIM MOXET NPMBECTU UCNONb30BaHWe AedeKTHOM Npo-
[yKUMK, U HaNMYMe B YrONOBHOM! U aMUHUCTPATUBHOM
3aKoHoAaTeNnbCTBe KuTas COOTBETCTBYHOLLMX CaHKUMIA 33
NPOU3BOACTBO M peanu3aumio AedeKTHOM NpPOAyKUMM,
MOXHO KOHCTaTMpOBaTb He3HaYUTENbHOE KOAMYECTBO
rPaXKOAaHCKUX feN O B3bICKaHWM LUTPadHOM KoMneHcaumm
no [aHHOMY OCHOBaHMIO?, [LONONHUTENbHBIM CAEPKMBA-
oMM HaKTOPOM ABAAETCA TO, YTO NoTepneBwuii (McTew)
AN5 B3bICKaHMA WTpadHOM KOMNEHCAUMKN AOKEH AOKa-
3aTb pAL 0b6CTOATENLCTB: HannuMe B ToBape AedeKToB U
MX CBA3b C BPEAOM KM3HWU WU 340P0BbIO0, OCBEAOM/EH-
HOCTb OTBETUMKA 06 OMaCHbIX CBOMCTBaX TOBapa.

LWtpadHbie ybbITKKM / WTpadHan KOMNeHcaumsa He
ABNAOTCA 3/1IEMEHTOM CTPOroi OTBETCTBEHHOCTU MU3ro-
TOBWUTENA, NMOCKO/bKY YC/I0BUS BO3MELLEHUS Bpeda Mno-
TpebuTento (HeE3aBUCUMO OT BUHBI) U YCIOBUA NPUMEHE-
HWSA YKa3aHHbIX WTPadHbIX CAHKL MM (MPXU HAANYUK cepb-
€3HOM cTeneHu BWHbI) oTauyatoTcA. bonee Toro, npwm
B3bICKaHWM WITPAPHbIX yObITKOB HEBO3MOMXKHO NPUMEHe-
HUWe BCEeX TeX A0Ka3aTe/IbCTBEHHbIX NPUEMOB, KOTOpbIe
HanpaB/eHbl Ha yCuUaeHue MpoLeccyasbHOM NO3ULUK
noTepnesLuero’; cTaH4apT [OKa3blBaHWUA COOTBETCTBYIO-
LLEro NPaBOHAPYLIEHUA CO CTOPOHbI OTBETYMKA, HaNpo-
TUB, LO/IKEH 6biTb Bblle 06bIYHOro. Mo yKasaHHbIM
npuyMHam WTpadHble yObITKM / WTpadHy KOMNeHca-
LMIO cnepyeT paccmaTpyBaTb KaK NnosiesHoe [onoaHe-
HWe K CTPOroi OTBETCTBEHHOCTM U3rOTOBUTENA U/N KaK
Yyactb 6onee obLlLero MHCTUTYTa — Npasa noTpebuTtens
Ha 6e3onacHOCTb NPOAYKLUUM.

3.3. K Bonpocy o KOppeKTupoBKe

notpeburenbckoro wrpada

Poccuitckoe 3akoHOAATENBCTBO O 3alLMTe NpaB Mno-
TpebuTeneit neperpyKeHo WTPadHbIMU CaAHKLUAMMU.
MoTpebutenb B cayvyae HapylweHUA ero MpaB MOXKeT
notpeboBaTbh OT OTBETYMKA BbINAATbl LWTPAPHOW He-
YCTOMKM, KOMMNEHCALMM MOPaAbHOTO Bpeaa 1 BA06aBOK
KO Bcemy — wTpada B pasmepe 50 % OT cymmbl

1 Cm., Hanpumep: cT. 140, 146 YronosHoro 3akoHa KHP.

YAOBNETBOPEHHbIX TpeboBaHWI. JonoaHeHMe AaHHOro
CnucKa wrpadHbIMU YObITKaMu B eLLe 60/1bluen CTENEHU
HapyLwunao bbl banaHc UHTEPECOB NpeanpUHUMaTenel u
notpebutenei, NO3TOMy OHO HEMPUEMIEMO.

OpHako wTtpadHbie ybbITKM (B TOM KOHLENUuM,
KOTOpas C/AoXKuMacb B 0bLem npase) moram 6ol 3ame-
HUTb COOOM OAHY MAW HECKONIbKO U3 BbllLenepeyuc-
JIEHHbIX CaHKUMWA. MmetoTca B BUAY KOMNEHcauuMsa Mo-
PanbHOro Bpeaa 1 noTpebutensckuin wrpad?*. 06e 3tun
CaHKUMKN GAKTUYECKM BbIMOMHAIOT OAHY U Ty e yHK-
LMIO — HaKa3aHMA OTBETYMKA M NpefoTBpaLLEHMA aHa-
NIOTMYHOTO noBeaeHus B byaywem. Mpu 3ToM KOMMNEH-
caLuMsa MOPasbHOTO Bpeaa HepeKo BbIMAAUT Kak «na-
pPOAMA» Ha 3aLUUTY rPaXKAaHCKMX MpaB — B C/lyyae npu-
cyaeHus notpebutento 500 py6. nau eule meHbluen
CYMMbI.

Jlydwnm peleHmem 66110 Hbl OTKA3aTbCA OT UAEN
B3bICKaHMA KOMMEHCALMN MOPasibHOrO Bpeaa npu Jto-
6bIx HapyLweHuax Npas noTpebuTtens. KomneHcauna mo-
pafbHOTO BpeAa AO/MKHA OblTb AOCTYNHa /UWb B Tex
C/lyyanx, Koraa HapylleHWe MMYLLECTBEHHbIX NpaB no-
TpebuTensa conpsayKeHo C yManeHMeM NpPUHALNENKALMX
emy HemaTtepuanbHbix 61ar MMb6o Koraa U3 coaepraHms
06s3aTeNbCTBA CNEAYET, YTO ero HeHag/1exallee cnon-
HeHWe NPUYUHUT GU3UYECKME UK HPABCTBEHHbIE CTPa-
[aHusA KoHTpareHTy (notpebutento)®. Hanpumep, meau-
LUMHCKanA opraHu3aLma HeHag/1exalwmm o6pa3om BbIno-
HAET NNacTUYeCKyo onepauuto, Heobxoaumblii noTpebu-
Te0 KOCMeTUYeCKui adpdeKT He AOCTUFHYT, B TO e
BpPeMsA Bpes, ero 340p0oBblo He HaHeceH. B nogobHolt cu-
Tyaumm pasyMHO HagenunTb noTpebuTens npaBomM Ha KOM-
NeHcaLmMo mMmopanbHoro Bpeaa. lMpucyKaeHne KomneH-
cauMm MOpanbHOro Bpeaa B LENAX YCUAEHUA MNO3ULMK
cnabovi CTOPOHBI (B YaCTHOCTH, NOTPebuTens) u, cooTeeT-
CTBEHHO, CTUMY/IMPOBAHWUA CU/IbHOW CTOPOHbI K Haase-
Kallemy UCTOJIHEHUIO AOTOBOPHbIX 06A3aTeNbCTB, Aaxe
B €BPONENCKON AOKTPUHE pacCMaTPMBAETCA KaK HeKas
3K30TMKa, He BCerga nmetowan TBepLoe HOPMaTUBHOE
ocHoBaHue [42, c. 345].

B cBOMO ouepeab NnoTpebutenbckuii Wtpad AoKeH
6bITb NpeobpaszoBaH — no moaenu exemplary damages:
ero npumeHeHWe HeobxoaMmo caenatb Msbupatenb-
HbIM; 06f3aTeNbHbIM YC/IOBUEM €r0  MPUCYKAEHUA
OO/MKHA CTaTb BWMHA OTBETYMKA; CAeAyeT MCKAOUYUTb

Kratenko M. V., Erbakhaev E. A.

to recall the product. In other words, punitive compen-
sation ensures consumers’ right to product safety. This
compensation may not exceed twice the amount of
losses caused to the consumer.

Taking into account the extraordinary conse-
quences that the consumption and application of defec-
tive products can lead to and given the penalties estab-
lished in Chinese criminal® and administrative legislation
for the production and distribution of defective prod-
ucts, it can be stated that there are a small number of
civil lawsuits seeking punitive compensation on this ba-
sis?. An additional obstacle is that in order to recover pu-
nitive compensation, the victim must prove a number of
circumstances: the presence of defects in the product,
their connection with harm to life or health, and the de-
fendant's awareness of the risks posed by the defective
product.

Punitive damages / punitive compensation are not
an element of the manufacturer's strict liability since the
conditions for the compensation for harm to the con-
sumer (regardless of fault) and the conditions for the ap-
plication of these penalties (if there is a serious degree
of fault) are different. Moreover, when collecting puni-
tive damages, it is unacceptable to use all those eviden-
tiary techniques that are aimed at strengthening the
consumer's procedural position3; on the contrary, the
standard of proof of the relevant circumstances should
be higher than usual. For these reasons, punitive dam-
ages / punitive compensation should be regarded as a
useful addition to the product liability or as part of a
more general institution — the consumer's right to prod-
uct safety.

3.3. On the Issue of Adjusting

the Consumer Fine

Russian consumer protection law is overloaded
with penalties. In case of violation of their rights, con-
sumers may require that the defendant pay a penalty,
compensation for moral harm and, in addition, a fine in

the amount of 50 % of satisfied claims. Adding punitive
damages to this list of sanctions would further disrupt
the balance of interests of entrepreneurs and consum-
ers and is therefore unacceptable.

However, punitive damages (in the concept devel-
oped in common law) could replace one or more of the
above sanctions. This refers to compensation for moral
harm and the consumer fine®. Both of these sanctions
actually perform the same function — punishing the de-
fendant and preventing similar behavior in the future. At
the same time, compensation for moral harm often
looks like a parody of the protection of civil rights — for
example, in the case of awarding 500 RUB or an even
smaller amount to the consumer.

The best solution would be to abandon the idea of
awarding compensation for moral harm in all cases of
violation of consumer rights. Compensation for moral
harm should be available only in cases where a violation
of the consumer's property right is associated with a
diminution of his personal (non-material) rights, or
where it follows from the content of the obligation that
its improper performance will cause physical or moral
suffering to the counterparty (consumer)>. For example,
a healthcare provider improperly performs plastic sur-
gery and the cosmetic effect required by the consumer
is not achieved, while no harm has been done to his
health. In such a situation, it is reasonable to give the
consumer the right to compensation for moral harm.
Even in the European doctrine, awarding compensation
for moral harm in order to strengthen the position of the
weaker party (in particular, the consumer) and, accord-
ingly, to stimulate the stronger party to properly fulfill
contractual obligations, is considered as something ex-
otic, not always having a clear regulatory basis
[42, p. 345].

In turn, the consumer fine should be transformed ac-
cording to the model of exemplary damages: its application
should be made selective; the guilt of the defendant should
be a prerequisite for awarding the fine; there should be

2 EC/IM He NPUHMMaTb BO BHUMaHMeE UCKM NPOKYPOPOB 1 OB6LEeCTBEHHbIX OpraHM3aumin B 3alMTy Npas HeoNpeAeNeHHOro Kpyra no-
Tpebutenei (cm. pasaen 2.2 HacTosALLel cTaTbu).

3 Hanpumep, ONPOBEPKUMbBIX NPEIYMNLMI AedEKTHOCTV TOBAPA UM HAJIMUMA NMPUYUHHOM CBA3U MEKAY BbIABNEHHbI MU fedeKTamm
M NPUYMHEHHbIM NoTpebutento Bpesom. COOTBETCTBYIOLME NPE3YMMLUN NONYYNAN 3aKpenieHne B TekcTe HoBoW [upekTusbl EC
06 oTBETCTBEHHOCTM NponssoauTens. Cm.: Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October
2024 on liability for defective products and repealing Council Directive 85/374/EEC (Art. 9, Art. 10).

4 M36bITOUHOE NpUMEHeHMe LITPadHON HEYCTONKM MOXKET BbiTh CKOPPEKTUPOBAHO NPKM NomoLLy cT. 333 K P®, K Tomy e oHa umeeT
orpaHnyeHHyto 061acTb NPUMEHEHUA (Cy4am MPOCPOYKM CO CTOPOHBI NPeANnpPUHUMATENS).

5 BAM3Kasa No CMbICIy HOpMa cogepskutca B n. 1 cT. 134 06a3aTenbCTBEHHO -NPaBoBOro 3akoHa ctoHun (Law of Obligations Act,
26.09.2001): TpeboBaHMe O BO3MELLEHUM HEMMYLLECTBEHHOrO Bpea B CBA3M C HapyLWeHMEeM A0roOBOPHOro 0bA3aTenbc TBA MOXKET
6bITb NPeAbABNEHO TONLKO B TOM CNyyae, eciv 06:83aTeIbcTBO 6blsI0 HaNPaB/iEHO Ha YA0BNETBOPEHUE ONPeseNeHHOro HeMmyLie-
CTBEHHOTO MHTEPeCa, U AOMKHMK U3 0BCTOATENLCTB 3aKNIOYEHNA AOTOBOPA MW €ro COAEPKaHUA JOMKeH Bbla MOHUMATb, YTO Hapy-
WweHue 06A3aTeIbCTBA MOMKET MPUUMHUTL HEMMYLLECTBEHHbIN Bpes, KOHTpareHTy. TeKcT 3akoHa (act.). URL: https://www.riigi-
teataja.ee/en/eli/506112013011/consolide.
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1 See, for example, Articles 140, 146 of the Criminal Law of the People's Republic of China.

2 Excluding the claims of prosecutors and public organizations in defense of the rights of an indefinite range of consumers (see section
2.2 of this article).

3 For example, refutable presumptions of defectiveness or causal link between the identified defects in product and the harm ca used
to the consumer. The relevant provisions have been consolidated in the New EU Product Liability Directive. See: Articles 9 and 10
of Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October 2024 on liability for defective produ cts
and repealing Council Directive 85/374/EEC.

4 Excessive application of a penalty can be corrected using Article 333 of the Civil Code of the Russian Federation; besides, it has a
limited scope of application (cases of delay of on the part of the entrepreneur).

5 A similar rule is provided for in Item 1 of Article 134 of the Estonian Law of Obligations Act (2001): a claim for compensation for
moral harm in connection with a breach of a contract may be filed only if the obligation was aimed at satisfying a certain no n-
property interest and the debtor from the circumstances of the conclusion of the contract or its content should have understood
that a breach of an obligation could cause moral harm to the counterparty. Text (Est.). Available at: https://www.ri-
igiteataja.ee/en/eli/506112013011/consolide.
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WWmpagHseie (KapamenbHbie) yboimKu: 3apybex HbIl 0nblm U nepcrnekmussi...

PUCK A,BOMHOM OTBETCTBEHHOCTU, TO €CTb OAHOBPEMEH-
HOTO B3bICKaHWA NOTPeObUTENBCKOTO WTPada M HanoxKe-
HUA  AAMMHUCTPATUBHOIO/YroNIOBHOTO HaKasaHMA B
Buae wrpada. TakKe MMeeT CMbIC/1 OTKa3aTb CA OT TEKY-
wen popmynbl pacyeta wrpada (50 % oT cymmbl yao-
B/IETBOPEHHbIX TPeBOBaHMIM) M NPEAOCTaBUTb 6O NbLUYIO
OVCKPEeLMIo cyay, B TOM YnUcae AN NPECEYEHNA MENTKUX,
HO MaccoBbIX HapyLleHWI Npas noTpebuTene.

MeHee yAayHbIM BbIFIAAUT TaKOM BapWaHT, Npwu
KOTOPOM MOJIoXKeHuA cTaTbm 15 3akoHa PP «O 3awmte
npas noTpebuTenen» octaoTcs 63 U3IMeHeHU, N KoM-
neHcauusa MOpasibHOrO Bpeaa NpoA0/IXKaeT BbINONHATb
KOMMEHCATOPHYI0, KapaTe/ibHYl0O U MNPEBEHTUBHYIO
dYHKLMKM OA4HOBPEMEHHO. B Takom cnyyae Bo nsberka-
HUe Ay6AMPOBAHUA HAaKa3aHWU U U3ObLITOYHOW CBEpPX-
KOMMEeHCaLUM HeobXo4MMO MAaKCUMabHO OrPAHUYUTD
npumMeHeHne notpebutenbckoro wrpada, Hanpumep,
Hanbonee sonuowWUMN GopMaMmn NOBeAEHUA OTBET-
YMKa (06MaH M MHble yMbILW/IEeHHble AelCTBUA B OTHO-
weHun notpebutens, agHoe 6e3pasnnume kK besonac-
HOCTM NoTpebuTensa) — nyTem BHECEHWUA COOTBETCTBYHO-
e oroBOpKM B NYHKT 6 cTtaTbk 13 3akoHa PP o 3a-
wuTte npas notpebuteneiil. Mo npumepy KuUTaMCKMUX
KONJIEr MOXKHO CMeLmManbHO YKa3aTb B 3aKOHe (B 04HOM
n3 ctatei naparpada 3 ra. 59 MK, a Takxe B cT. 14 3a-
KOHa 0 3alluTe NpaB noTpebuTtenei) Ha BO3MOXHOCTb
B3bICKaHUA WTpada B CUTYaLMM, KOTAA BPEL KU3HU U
3/10pOBbI0 NOTPEOUTENA BbIN NPUUMHEH HEAOCTAaTKAMM
TOBapa, O KOTOPbIX OTBETYMKY OblNO 3aBeAOMO W3-
BECTHO, OAHAKO OH He MpeAnpuUHAN CBOEBPEMEHHbIX
Mep K OT3blBY TOBapa M3 obpalleHua nam nHbim obpa-
30M He Npeaynpeaunn nosb3osatenen. B nogobHbIx cay-
Yanax BMHA OTBETYMKA B popme ymblicaa uam rpyboin He-
OCTOPOXKHOCTM  YXKe He MOXeT npeanonaratbes
(co ccbinkoit Ha npaBmnan. 2 ct. 401 mamnn. 2 c1. 1064 K
P®), a noanexkmT gokasbiBaHMIO UCTUOM. OT TeKkyuen
dopmynbl ana pacyeTa wrpada, Kak U B NepBOM Cay-
yae, LenecoobpasHee OTKA3aTbCA U YKasaTb B 3aKOHe
COBOKYMHOCTb KPUTEPMEB, B YAaCTHOCTU: CTEMEHb BUHbDI
OTBETYMKA M €ro matepuanbHOe MOJIoXKEeHUe, copas-
MEPHOCTb C aAMMUHUCTPATUBHBLIMW W  YTONOBHbLIMM
wTpadammn 3a cxofHble NpPaBoOHapyleHuA, GaKT BO3-
MeleHunn notepneswemMy Bpeaa (ybbITKOB) TpeTbuMm
JITETVIZR

Mpobnema un3bbITOUHOrO oborauieHUsa noTpebu-
TeNs Kak B NePBOM, TaK M BO BTOPOM C/ly4ae MOXKET ObITb
pelleHa yepes3 yCcTaHOB/JEHWE MpPefeNbHbIX 3HAYeHUM
wrpada, a TaKKe MNOCPeACTBOM HAMpaB/EHWA 4YacTu
wrpada B H0AKET COOTBETCTBYIOLLENO MYHULMNAbHOIO
obpasoBaHMA UK B cneumanbHble GoHabl (braroTeopu-
TeNbHble OpraHu3auunm W np.) AAAa nNoTepneBLyX.

MopoobHaa npakTMKa cyuwectsoBana B Poccum go
2012 roaa v, BOSMOXHO, HyXAanacb INLWb B HEKOTOPbIX
YCOBEpPLUEHCTBOBAHMAX. B 4acTHOCTU, MpW B3bICKaHUM
wrpada B MeCTHbIN BI0AKET MOXKHO NPeayCcMOTPETD Lie-
leBOe NCMNob30BaHME COOTBETCTBYIOLLNX CPeACTB — MO-
[06HO TOMY, KaK 3TO CAeNaHO B OTHOLWEHUN CYMM BO3-
MeLLEHNA SKONOTNYECKoro BpeaaZ.

3aknoueHue

M3BeCTHbIM 0bLemMy npaBy MHCTUTYT WTPAdHbIX
yObITKOB MMeeT 3anyTaHHOEe NPOUCXOXKAEHWE U JarKe
NoAUTMYECKyto nogonneky (B genax Huckle v. Money,
Wilkes v. Wood), ogHaKo BblAep:Kan npoBepKy Bpeme-
Hem. Hu ogHa u3 ctpaH CoapyrKecTsa He OTKasanacb oT
€ro UCnob30BaHKA®, XoTA U NoABEpra OnpeaeneHHbIM
OorpaHUYeHUAM.

CNoOXHO CnopuTb C apryMeHTamu CTOPOHHWKOB
YKEeCTKOro pasfesieHna nyb6/MYHOro M YacTHOro npasa o
TOM, 4TO WTpadHble YObITKM ABNAIOTCA KapaTenbHOWM
CaHKUMel (HakasaHWeM) U ¢ TPYA0M BMUCbIBAKOTCA B NpU-
BbIYHYHO KOHLEMNUMIO rPaXKA4aHCKO-NPaBOBOM OTBETCTBEH-
HocTK. OZLHAKO cnpaBea/IMBbl U KOHTPAPIYMEHTbI ApYron
CTOPOHbI O TOM, YTO NY6AMYHOE NPaBO He Bcerga agek-
BATHO pearnmpyeT Ha MAcCOBble, HO MA/I03HAUYUTE/IbHbIE
NpaBOHAPYLIEHUA MW OFPAHUYEHO B YacTU aapecaToB
OTBETCTBEHHOCTM?, MO3TOMY B HEKOTOPbIX Cay4asx
rpa*kAaHCKME UCKU NOTepneBLUMX UAN NPABO3ALLUTHBIX
opraHusauuii moryt obecneynTb Ny4lWwnMin NPeBeHTUB-
Hbit 3ddeKT. [JOoCTyNnHOCTb 4YacTHOMPABOBOroO Mexa-
HU3Ma 3aWKUTbl CTUMYIMPYET CaMMX MOTEpneBLUMX, B
YacTHOCTM MoTpebuTenen, K BbIABAEHUIO U Npeceye-
HUIO COOTBETCTBYHOLLEN Heg0bpocoBecTHOW Aen0BOW
NPaKTUKMK.

Mpod. Kounonb npas B Tom, 4To Npobiema Head-
GEeKTUBHOCTU NYy6IMYHO-NPABOBbLIX CAHKUMI  A0/XKHA
paspeLluaTbCca Npexae BCero nyTem COBEPLUEHCTBOBA-
HMA HOPM agMMHUCTPATUMBHOIO W YrONOBHOMO MpaBa.
Ho cooTBeTcTBYIOLME 3aKOHOAATE/IbHbIE MHULMATUBDI
MOTYT 3aHUMAaTb 3HAYUTENIbHOE BPEMS, B TEYEHUE KOTO-
poro HepobpocoBecTHble Cy6beKTbl ByayT NPoAONKaTb
M3BNEKATb BbIroAy M3 HapyLEeHUs NpaB APYrux Auu, He
0nacancb Cepbe3HblX WMMYLLECTBEHHbIX NOCAeACTBUIA:
HaBA3bIBAaTb NOTPebUTENAM B arpeccusHoin dopme He-
HY)KHble MM TOBapbl, PACNPOCTPAHATb MNPOAYKLMIO,
He oTBevatolyto TpeboBaHMAM 6e3onacHocTW, oOcy-
LEeCTBAATL TPAHCMOPTUPOBKY HePTENPOAYKTOB B HEUC-
npaBHbIX cyaax W T. 4. Ana npumepa obpatmmcs K cTa-
Tbe 238 YK P®, ycTaHaBAMBalOLLEN OTBETCTBEHHOCTL 33
Npoun3BoACTBO MO0 COLIT TOBApOB, BbINONHEHME paboT
WM OKasaHWe YCayr, He oTBevalolwmx TpeboBaHMAM

1 MbICAUM v TpeTUI BapMaHT, KOr4a KOMMEeHcaLMa MOpanbHOro Bpea 3a HapyLieHWe MMYLLLECTBEHHbIX NpaB noTpebutens paccmat-
PVBAETCA C NO3ULMUK UCKIOUMTEIBHO KapaTenbHOM (CTUMYAMPYIOLLEN) CaHKLMM, pa3Mep KOTOPOI 3aBUCUT OT CTEMEHM BUHbI OTBET-
4YMKa, Er0 UMYLLLECTBEHHOTO MOMOXKEHUA U NpP. MHbIMM C10BaMK, MOPaJIbHbIM Bpesa NpeBpaLLaeTcs B HEKMIA YaCTHOMNPaBOBOM WTpad.
Mp¥ NoA06HOM NOAXOAE HE MMEETCA NOIMTUKO-MPaBOBbIX OCHOBAHWI 4719 COXPaHEeHMs B 3aKOHE 0 3aLLiuTe Npas noTpebutenein KOHCTPYK-

UMM noTpebuTensckoro wrpada (n. 6 ct. 13).
2 Cm.: cT. 78.2 3akoHa 06 oxpaHe OKpy»KatoLLei cpesb.

3 3aKoHOAATENbCTBO OTAENbHbIX WTaToB CLUA He aBnseTca nokasaTtenem obiei TeHAeH uuu.
4 B yacTHOCTM, nLLb PpU3MYecKkme nunua (rpaxaaHe) MoryT 6biTb Cy6beKTaMm yroNOBHOWM OTBETCTBEHHOCTM MO POCCUMIICKOMY Npasy.
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eliminated the risk of double liability, i.e., of simultane-
ous collection of the consumer fine and imposition of
administrative / criminal penalties in the form of a fine.
It also makes sense to abandon the current formula for
calculating the fine (50 % of the amount of satisfied con-
sumer claims) and give greater discretion to the judges,
including for the suppression minor but mass violations
of consumer rights.

An option that looks less appropriate is to leave the
provisions of Article 15 of the Consumer Protection Law
unchanged, with compensation for moral harm still sim-
ultaneously performing the compensatory, punitive,
and preventive functions. In this case, in order to avoid
duplication of punishments and excessive overcompen-
sation, it is necessary to limit the use of the consumer
fine as much as possible, for example, to apply it in the
case of most egregious forms of the defendant’s behav-
ior (deception and other intentional acts against the
consumer, clear indifference to consumer safety, etc.)
by making an appropriate reservation clause in Item 6 of
Article 13 of the Consumer Protection Law?. Following
the example of Chinese legislation, it is possible to indi-
cate in the law (in § 3 of Chapter 59 of the RF Civil Code,
as well as in Article 14 of the Consumer Protection Law)
the possibility of collecting the fine in a situation where
harm to the life and health of the consumer was caused
by defects in the product which the defendant was
aware of, but did not take timely measures to recall the
product or otherwise failed to warn users. In such cases,
the defendant's guilt in the form of intent or gross neg-
ligence can no longer be assumed (with reference to the
rules of Item 2 of Article 401 or Item 2 of Article 1064 of
the RF Civil Code), but is subject to proof by the claimant.
As in the first case, it is more expedient to abandon the
current formula for calculating the consumer fine and
specify in the law a set of criteria, in particular: the de-
gree of the defendant's guilt and his financial situation,
commensurability with criminal and administrative fines
for similar offenses, the fact of compensation to the vic-
tim by third parties.

The problem of excessive enrichment of the con-
sumer in both the first and second approaches can be
solved by setting the maximum amount of the consumer

fine, as well as by transferring part of the fine to the local
budget or to special funds (charities, etc.) for victims.
This practice existed in Russia until 2012 and may have
needed only some improvements. In particular, when
collecting a fine to the local budget, it is possible to pro-
vide for the targeted use of the funds, just as it is done
with respect to the compensation for environmental
damage?.
Conclusion

The legal institution of punitive damages, known to
common law, has a confusing origin and even a political
background (in Huckle v. Money, Wilks v. Wood ), but has
withstood the test of time. None of the Commonwealth
countries has abandoned its use?, although it has been
subject to certain restrictions.

It is difficult to argue with the arguments of the
supporters of strict separation of public and private law
stating that punitive damages are a punishment (retri-
bution) and hardly fit into the usual concept of civil lia-
bility. However, the counterarguments of the other side
also deserve attention: public law does not always ade-
quately respond to mass, but minor, offenses or is lim-
ited in terms of subjects of liability*; therefore, in some
cases, civil lawsuits by victims or public organizations
can provide a better preventive effect. The availability of
the private law protection mechanism encourages vic-
tims themselves, in particular consumers, to identify and
suppress unfair business practices.

Prof. Koziol is right in that the problem of ineffec-
tiveness of public law sanctions should be solved, first of
all, by improving the norms of administrative and crimi-
nal law. However, relevant legislative initiatives may re-
quire considerable time, during which dishonest or reck-
less entrepreneurs will continue to benefit from violating
the rights of others without fear of serious consequences:
to aggressively promote unnecessary goods to be bought
by consumers, distribute unsafe products, transport pe-
troleum products in faulty vessels, etc. For example, let us
turn to Article 238 of the RF Criminal Code, which estab-
lishes penalties for the production or sale of goods, per-
formance of works, or services that do not meet safety

! Hypothetically, a third option is also possible, in which compensation for moral harm in case of violation of a consumer’s pr operty
rights is considered as an exclusively punitive (incentive) sanction, the amo unt of which depends on the degree of the defendant’s
guilt, his financial situation, etc. In other words, compensation for moral harm turns into a kind of private -law fine. With this ap-
proach, there are no political and legal grounds for maintaining the consumer fine provisions in the Consumer Protection Law (Item

6 of Article 13).
2 See: Article 78.2 of the Environmental Protection Law.

3 The legislation of some U.S. states does not indicate the general trend.
4 For example, only individuals can be liable under Russian criminal law.
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6esonacHocTU. B KayecTBe HakasaHuMA MOXKeT ObITb
HanoxKeH wTpad B pasmepe oT 100 go 500 Tbic. pyb.,
KOTOPbIM, CKaXKEM YeCTHO, He BbIMIAAUT yCTpallato-
wum. Kpome TOro, yronoBHOe HaKasaHWe He MOXKeT
6bITb MPUMEHEHO K IOPUANYECKOMY /INLY, YTO HE UC-
K/IOYaeT BEPOATHOCTb MPOAOJIKEHUA UM peanmnsaLmm
onacHbIX ToBapoB (paboT, ycayr) yke npu HOBOM me-
HeaXMEeHTe, HO MOJ KOHTPOJIeM NpexXHUX beHedpuum-
apoB. O HepocTaTo4yHON 3PPEKTUBHOCTU YroNOBHO-
NPaBOBbIX CAaHKLWMIN MOMKET CBUAETENbCTBOBATb Cpes
cyfebHOM NPaKkTUKKM No fenam, CBA3aHHbIM C TpaBMMU-
poBaHWeEM AeTel U B3POC/bIX B Pa3BaeKaTeIbHbIX LieH-
Tpax ¢ 6aTyTHbIMM AmMamu. CnpaBoOYHO-NpPaBOBasA CU-
ctema «KoHcynbTaHTINOC» NO COCTOAHWUIO HA WIOHb
2025 ropa BblgaeT nopagka 20 KaccauMoOHHbIX nocTa-
HOBAEHUN 1 40 anenNNAUMOHHbBIX — NO FPaXKAAHCKUM
Aenam o BO3MeLLeHUN Bpesa 340P0BbI0 U KOMMEHCca-
LMM MOPasbHOTO BPeAa, U B TO e Bpema He bonee 3—
4 npurosopos no ctatbe 238 YK P B oTHOWEHUM py-
KOBOAWUTENEN U UHBIX COTPYAHUKOB HATYTHbLIX LLEHTPOB.
B 60/1bLUIMHCTBE CNyYaeB Yro/IOBHOE HAaKa3aHMe B BUAE
NvweHua cesobogbl 66110 YCOBHBIM, @ WTpad He npe-
Bbiwan 200 Tbic. py6.*

B nopobHbix 0b6CTOATENBCTBAX CyLLECTBOBaHWE
WTpadHbIX CaHKLMI B YaCTHOM MpaBe KaXKeTcs BMOJHe
3aKOHOMEpPHbIM  ABNeHNeM. OfHako WX rMbpuaHan
(yacTHo-nybAnyHasA) npaBoBas npupoaa TpebyeT cooT-
BETCTBYIOLLMX HACTPOEK», MO aHaN0rMu1 C Apyrumu ny6-
JINYHBIMW CaHKLUMAMM, — TOYHOTO ONUCAHUA OCHOBAHWI
OTBETCTBEHHOCTH, BKIOYAA GOPMY BUHbI OTBETYMKA, MO-
BbILLEHWA CTaHAAPTa A0Ka3blBaHWA B CPaBHEHMM C 0ObIY-
HO NMPUHATBIM NPW PaspeLleHNIN FPaXKAAHCKUX gen.

B rpaxpaHckom  3aKoHogaTtenbctBe  Poccuum
wrpadHble (CBEPXKOMMEHCAUMOHHbIE) CaHKLMU He sB-
NATCA peAKocTbio. DYHKLMM HAaKa3aHUA U NPeBEHLUN
BbINOMHAIT: WTpadHaA HEYCTOMKa, KOMMNEHCaALMA Mo-
panbHOro Bpeaa, KOMMEeHcaLmA 3a HapyLleHUe UCKo-
4YnTenbHbIX NpaB 1 nNp. U 3gecb HET mecTa Ansa MHOPOA-
HOM KOHCTPYKUMK WwTpadHbIX yobITKOB. CKOpee, cneayet
[oBepuTbcA cyaebHOM NpaKkTUKe, KOTOpasa Co BpeEMEHeM
obecneunt HeobxoaMMbIN 6anaHC MHTEPECcoB UCTLA U
oTBeTuYMKa. OgHaKo B chepe NoTpedbUTeNbCKMX OTHOLEe-
HUI WwWTpadHble caHKUMKM npeacTaBieHbl 6eccuctemHo,
BbINONHAIT Aybavpytowme GyHKLMM, Npu 3TOM yc/o-
BUA UX NPUMEHEHMUA GAKTUYECKU HUYEM HE OT/IMYatoTCA
OT YCNOBUI MPUMEHEHMNA KOMMEHCATOPHbIX CaHKLMM (3a
WCKNOYEHMEM KOMMEHCALMU MOpPasibHOro Bpeaa, AnA
B3bICKaHMA KOTOPOM Mo obLliemy npaBuay Heobxogmma
BMHA npeanpuHumatens). C onopoi Ha 3apybexkHbil
OnbIT NpeasaralTca ABa BapuaHTa pedopMupoBaHuA
HOpM 3aKOoHa 0 3aLuMTe Npas NoTpebuTenen, Kaxabli U3
KOTOPbIX MO3BOAAET COXPaHUTb wWTpad B cucTeme
CpeACTB 3alWMTbl NpaB noTpebutenei, caenas ero npu-
MeHeHWe bonee cnpaBes/IMBbIM U COLLMANIbHO OPUEHTU-
POBaHHbIM.
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requirements. As a punishment, a fine in the amount
of 100,000 to 500,000 RUB can be imposed, which
does not look intimidating. In addition, criminal pun-
ishment cannot be applied to a legal person, which
does not exclude the possibility that it will continue
to sell defective goods (works, services) under a new
management, but under the control of the former
beneficiaries. The insufficient effectiveness of crimi-
nal sanctions may be evidenced by judicial practice in
cases involving the injury of children and adults in en-
tertainment centers with trampoline pits. As of June
2025, the legal reference system ‘ConsultantPlus’ re-
trieved about 20 cassation rulings and 40 appeals in
civil cases on compensation for injury to health and
for moral harm, and at the same time no more than
3-4 sentences under Article 238 of the RF Criminal
Code against managers and other employees of en-
tertainment centers. In most cases, the criminal pen-
alty in the form of imprisonment was conditional, and
the fine did not exceed 200,000 RUB®.

In such circumstances, the existence of over-com-
pensatory sanctions in private law seems quite natural.
However, their hybrid (private -public) legal nature re-
quires appropriate adjustments, by analogy with other
public sanctions — an accurate description of the
grounds of liability, including the form of guilt, and an
increased standard of proof in comparison with that
usually accepted in civil litigation.

In Russian civil law, punitive (over-compensa-
tory) sanctions are not uncommon. The functions of
punishment and prevention are performed by: pen-
alty, compensation for moral harm, compensation for
breach of intellectual rights, etc. And there is no room
for a foreign design of punitive damages. Rather, we
should rely on judicial practice, which over time will
ensure the necessary balance of interests of the vic-
tim and the tortfeasor. However, in the field of con-
sumer relations, penalties are presented haphazardly,
perform duplicating functions, while the conditions
for their application are virtually the same as those
for compensatory sanctions (with the exception of
compensation for moral harm, which, as a general
rule, requires the guilt of the entrepreneur). Based on
foreign experience, two options are proposed for re-
forming the Consumer Protection Law, each of which
makes it possible to keep the fine in the system of
consumer protection measures, while making its ap-
plication more fair and socially oriented.
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