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Introduction: the case of Kosovo's unilateral declaration of independence in 2008 is specific in many
ways. Although some Western politicians and theorists claim that it is sui generis, the only thing that ap-
pears unique in this process is the creative interpretations of international law emanating from the U.S.
and the EU. These interpretations created a new political reality, and thanks to this, the case of Kosovo
has become more complex than before. Purpose: the paper attempts to explain the key events that deter-
mined the resolution of the status of Kosovo. This explanation proves how necessary it is to scrupulously
insist on the provisions of international law and respect for signed agreements in order to resolve complex
political conflicts. Creative interpretations have not contributed to the resolution of the conflict, but have
created patterns and the potential for new confrontations. Methods: theoretical methods of analysis, syn-
thesis, modeling, analogy; empirical methods of description, interpretation; special scientific methods: his-
torical method, method of legal norms interpretation. Results: the analyzed events indicate that legal norms
were interpreted and contextualized in a way that suited the geopolitical goals of the U.S. and the EU. Such
interpretations and contextualizations were necessary for the U.S. and the EU to portray the process of de-
claring Kosovo's independence as legal and so that they could lobby for Kosovo's recognition in international
relations. Conclusion: creative interpretations of international law, relying on political pressure and threats
of force (or on actual use of armed forces), have not contributed to resolving the Kosovo case in the way the
U.S. and the EU wanted. More than half of the UN member states still do not recognize Kosovo, and the
question of legitimizing the status of this entity remains open. At the same time, the U.S. and the EU have
created an unpleasant precedent that can now be (mis)used elsewhere in the world. Their actions have also
significantly undermined the authority of international organizations such as the UN and the International
Court of Justice, which may negatively affect international relations in general.
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BgsedeHue: cumyayua 00HOCMOPOHHe20 rnposo3zsaaweHus Hezasucumocmu Kocoso e 2008 200y As-
asemca creyuguyeckoli 80 MHO2UX OMHOWeHUAX. XomA HeKomopble 3anadHble MoAUMUKU U meope-
MUuKU ymeepx0arom, Ymo 3mo yHUKAbHbIU npoyecc, e0UHCMB8eHHOE, Ymo npedcmasnaemcsa 8 Hem yHu-
KaabHLIM, — 3mo u3bupamenbHaa uHmepnpemayus mexoyHapoOHo20 npasa co cmopoHs! CLUA u EC.
Takas uHMeprnpemayus co30asaa HOBYH MOAUMUYECKYHO peasabHOCMb, 8ciedcmeaue Ye2o cumyayus 8 Ko-
coso cmana ewe bonee cnoxHol, 4em paHee. Lleab: 8 cmamee npednpuHAMa rnonbimka 06vACHUMb
Karoyesble cobbimus, Komopeble onpeodenuau peweHue sonpoca o cmamyce Kocoeo. [laHHoe 06bsicHeHUe
00Ka3bl8aem, HACKO/IbKO B8AMCHO HEYKOCHUMEesIbHO Mnpudepiusamsca nosaoxeHuli mexoyHapooH020
npasa u coba0dams NOONUCAHHbIE CO2AAUWEHUA 07 Pa3pewieHUsa CAOHHbLIX MOAUMUYECKUX KOH(PAUK-
mos. M3bupamesnbHbie UHmMepnpemayuu He cnocobcmeosanu paspeweHuo KoHaAuKma, Ho co30anu
mo0enb U nomeHyuan 044 Ho8bIX KOHPpoHmMayul. Memodsl: meopemuyeckue Memodsl AHAAU3A, CUH-
me3sa, MoOenupos8aHuUs, aHAM02UU; SMIUpUYeckue Memodel ONUCAHUA, UHMeprnpemayuu,; cneyuaabHele
Hay4Hble memoOdbl: ucmopuveckuli memod, MemoO MoaAKO8AHUA MPaAsossbix HOPM. Peyabmamel: rpo-
QHAU3UPOBAHHbIE COOLIMUA cBUGEeMeIbEMBYHM 0 MOM, YMO MPAso8sbIe HOPMbI UHMEPNPemMupPo8asucCs
U KOHMeKcmyanu3uposasnaucb makum obpasom, Ymobbi cO0meemcmeo8ams 2e0noAUMUYECKUM Uenam
CLUA u EC. 3mo 6bis10 um Heobxodumo 078 moeo, Ymobbl npedcmasume MPOYECC NPoso32nauleHuUs He-
3asucumocmu Kocoso Kak ne2umumHbili U umems 803MOXHOCMb 1066uposame npusHaHue Kocoeo 8
MexOYyHAPOOHbIX OMHOWeHUAX. Bbigod: uzbupamesnibHoe MoaAKO8AHUE MeXOYHAPOOHO20 npasd, OCHO-
B8AHHOE HA MNOAUMUYECKOM 0a8/aeHUU U Yepo3ax MPUMEHEHUs cusbl (nubo Ha haKmMuYecKom npumeHeHuU
cunesl), He cnocobcmeoesaso paspeweHuro cumyayuu 8 Kocogo mak, Kak moao xomesu CLUA u EC. bonee
nososuHel 2ocydapcme — YneHos OOH rio-npexcHemy He npusHarom Kocoso, u 80npoc o Ae2umumusayuu
cmamyca 3moe2o 06pa308aHUs ocmaemcsa omkpsimoiM. B mo xce spems CLUA u EC co30aau HeaamugHbll
npeyedeHm, Komopsili menepb Moxem b6bimb UCMOb308AH 8 Opy2ux cMpaHax. Mx delicmsusa makxie
cyuiecmseHHo nodopeanau agmopumem MaKux MexOyHapoOHeix opeaHudayull, kak OOH u MexdyHa-
poOHebIl Cyd OOH, umo moxem umemos HeE2aMUBHOE 8AUSHUE HA MEX(OYHAPOOHbIE OMHOWEHUSA 8 UesIOM.

KntoueBble cnosa: KocoBo; BbIXxoa U3 COCTaBa; OAHOCTOPOHHee nposo3rnaweHune; Cepbus;
Coto3Hasn Pecnybnuka KOrocnasus; mexayHapoaHoe npaso; CLUA; EC

Introduction

One of the examples of separatism, probably best
known in the first decade of the 21st century, is Kosovo.
Many politicians have tried to explain in what way Ko-
sovo is a unique case. There were also theorists with
similar views [5; 10]. The secession of Kosovo from Ser-
bia is ‘a textbook case of how countries, through an ille-
gal use of force, aim to create a new legal reality, accord-
ing to the maxim ex injuria jus oritur’ [6, p. 132]. In this
context, the attempt undertaken by Kosovo Albanians is
no special case. What makes it special is that the United
States, Great Britain, France, and Germany have sup-
ported this separatism, primarily because of their
geopolitical goals, and hence the attempts to legalize it.
And what is particularly interesting — they did so using
creative interpretation of international law coupled with

political pressure and harsh military threats. In this par-
ticular case, the sequence of events that led to the se-
cession of Kosovo from the Republic of Serbia was trig-
gered by an illegal international use of force in viola-
tion of Article 4(2) of the United Nations Charter. We
have seen, and we can see even now, something simi-
lar in different parts of the world. Just as we see that
some entities that have proclaimed independence are
gaining partial legitimization of their status in interna-
tional relations. Kosovo is not a unique case. We will
prove this thesis by analyzing the key legal acts that
have decisively influenced the status of Kosovo and by
demonstrating how it became possible for Kosovo Al-
banians to unilaterally declare independence. This uni-
lateral decision cannot be analyzed without the wider
context. Therefore, a historical review of events from
1998 to 2008 will be provided.
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Negotiations in Rambouillet and NATO Aggression
Against the FR Yugoslavia

A quarter of a century after NATO's aggression
against the Federal Republic of Yugoslavia, Russian For-
eign Minister Sergei Lavrov noted: ‘I think that, starting
in 1991, the disintegration of Yugoslavia and the separa-
tion of Kosovo from Serbia were in the plans of the West.
The NATO aggression has its roots in 1998, when the Bel-
grade authorities controlled this Serbian region. Terrorist
attacks began there and the Kosovo Liberation Army was
formed. There is evidence that it was financed and armed
by Americans and Germans’ [7].

Was the separation of Kosovo from Serbia really
planned back in 1991? There are certainly some indica-
tions that this is true, but until the historical archives are
opened, such a thing cannot be confidently asserted. In
this paper, we will explain the phenomenon of creative
interpretation of international agreements/resolutions.
Creative interpretation served to contextualize certain
political events or political processes. This is how, in fact,
the appearance of legality was given to political deci-
sions. Including the one with the most far-reaching con-
sequences: the acceptance and recognition of the uni-
laterally declared independence of Kosovo Albanians.

In order to examine the unilateral decision of Ko-
sovo Albanians to proclaim independence in 2008, it is
necessary to return a decade back, in 1998. An armed
conflict between the Kosovo Albanians paramilitary for-
mation (Kosovo Liberation Army — KLA) and the police
and military forces of Yugoslavia escalated in mid-1998.
However, it was already in early autumn (September)
that Albanian formations suffered a complete defeat. At
that time, the U.S. and NATO directly intervened in this
process, demanding that the Yugoslav authorities with-
draw military and police forces from Kosovo and stop us-
ing force. Political pressure became unbearable. In Oc-
tober 1998, NATO started to threaten with bombing,
and despite the military victory on the ground, the pres-
ident of the FR Yugoslavia was forced to begin negotia-
tions with the special envoy of US President, Richard
Holbrooke. The result was the MiloSevi¢ — Holbrooke
Agreement, the content of which became part of Reso-
lution 1203 (1998) of the UN Security Council. This
Agreement and the Resolution that followed establish:
the need to pursue the peaceful resolution of the con-
flict in Kosovo by further political negotiations; that vio-
lence and terrorism ‘have to stop immediately’; that any
political solution ‘must respect the territorial integrity,
sovereignty and internationally recognized borders of
the Federal Republic of Yugoslavia’ in accordance with
the basic principles of the OSCE; that the future must be
sought in ‘peace, equality, integration, economic prosper-
ity and free common life’; that, having this in mind, ‘it is
necessary to harmonize the legal solutions that establish
Kosovo self-government with the legal frameworks of

the Republic of Serbia and the FRY’ in accordance with
‘international norms’; to organize within nine months
‘free and fair elections for the Kosovo authorities’, includ-
ing local communities, with the supervision of the inter-
national community’; to guarantee the rights of national
communities in Kosovo to ‘preserve and manifest their
national, cultural, religious and linguistic identity’, while
respecting international standards; to guarantee ‘estab-
lishment of police under the local administration’ in or-
der to respect the security of all citizens and national
communities; as well as that there will be amnestied
participants in the conflict, that is, they will not be ‘pros-
ecuted’ before state courts for criminal offenses related
to the conflict in Kosovo.

The agreement also approved partial withdrawal of
the forces of the Yugoslav Army and the Special Forces
of the Police of Serbia from the territory of Kosovo, or
their return to their previous posts in the territory of Ko-
sovo, disarming of the members of the so-called KLA, as
well as the establishment of the OSCE Kosovo Verifica-
tion Mission, having 2,000 members, with the authority
to monitor the implementation of the agreed. The OSCE
mission was also supported by NATO, whose aircrafts
had the right to monitor the activities of the Yugoslav
Army in the territory of Kosovo. That is why the FRY au-
thorities signed two additional agreements — with NATO
on October 15 and with the OSCE one day later. ‘The
NATO Mission Agreement stipulates that NATO surveil-
lance airplanes have the right to fly over the territory of
Kosovo and Metohija and for this purpose: 1) a security
zone along the borders of Kosovo and Metohija, at a
depth of 25 kilometers, is established, on which the avi-
ation and air defense of the Yugoslav Army will not have
any activities during the surveillance flights of NATO air-
craft; 2) missions above Kosovo and Metohija will be
conducted by pilot and non-pilot aircrafts, introducing a
safety margin of 30 minutes before and after a flight for
low-flying airplanes with pilots, during which there will
be no activities of Yugoslav air forces and anti-aircraft de-
fense; 3) NATO will deliver weekly plans of its flights to
Kosovo and Metohija to the Yugoslavian Flight Control;
4) civilian aircraft flights will be provided without any re-
strictions during NATO missions throughout the airspace
of the FRY; 5) Yugoslav war planes can fly over Kosovo and
Metohija and the security zone, except during NATO sur-
veillance missions; 6) NATO and Yugoslav air forces will
not interrupt each other during their missions; 7) unless
otherwise determined, NATO aircrafts will enter and exit
Kosovo and Metohija through the airspace of Albania and
FYR of Macedonia’ [4, pp. 783—785].

It turned out, however, like in a number of other sit-
uations, that the Yugoslav authorities expressly fulfilled
their most important obligation — withdrawing more than
6,000 soldiers and removing checkpoints from important
traffic nodes (26 October), military and police officers
from Kosovo and Metohija, while the so-called KLA only

1 United Nations Security Council. Resolution 1203 (1998). 24 October 1998.
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regrouped and started a new round of mobilization
among Albanians, returning to the positions they had lost
in September [14]. There was no demilitarization of the
KLA. Because of this, the armed conflict, after relatively
peaceful October and November, started raging again in
December. The USA and NATO concluded that the Mi-
losevi¢ — Holbrooke Agreement was insufficient to secure
peace and forced a new round of political pressure, with
threats of bombardment, to compel the authorities of the
FR Yugoslavia to start political negotiations with Kosovo
Albanians. This represented the first creative interpreta-
tion by the collective West of the provisions of the signed
agreements. Simply put, in practice, what was valid was
not what was written on paper, but what they interpreted
from what was written.

Negotiations were conducted from February 6 to
March 19, 1999, and Eric Herring described them as ‘the
politics of Rambo(uillet)’ [3, p. 225]. Ratko Markovic,
one of the members of the Yugoslav delegation, states:
‘It was just a play for the outside world, with third-rate
actors. The only true truth about Rambouillet is just the
geographical fact — the show was really held in the city
of Rambouillet, near Paris, in France. /.../ Although the
gathering in Rambouillet was called negotiations, there
were no negotiations there during the two delegations’
stay. Negotiations exist when their participants are in
the same room, sitting at a table and looking face to
face, and when they have a white paper in front of them
that they will fill with the text of the agreed content. In
Rambouillet there was none of this. /.../ The participants
could only meet randomly in the corridors, passing by
each other without a word, and the text from which the
‘agreement’ was made was given to the participants
only in ‘pieces’, while the two most important pieces,
which make up its core content, were handed over four
hours before the end of the Rambouillet conference. Ac-
cording to a witness, B. Maiorski, who was a Russian rep-
resentative within the ‘Troika’, did not sign these parts
on the grounds that they were not subject to joint pre-
liminary deliberations. This mess of the so-called agree-
ment was merely an apparition of an agreement. In all
likelihood, this was the real intent because the ‘agree-
ment’ served as a good camouflage for the decision
taken before and outside of Rambouillet’ [8].

Analyzing everything that was happening in the fa-
mous castle not far from Paris, from a time distance and
with a series of new data and testimonies, it can be
concluded that everything related to the Rambouillet
process was problematic. Although the negotiations
formally lasted from February 6 to March 19, it turned
out that the two sides — Yugoslav and Albanian —had the
opportunity to meet in the same room only once.

In addition to the ‘strange’ negotiation process,
the document, which contained as many as 87 pages in
the final version in the English language with the

accompanying annexes, can also be described as con-
troversial. According to lan Bancroft, Henry Kissinger
said about the text offered in Rambouillet: ‘It was a
provocation, an excuse to start bombing. It was a terri-
ble diplomatic document that should never have been
presented in such way’ [1].

What was that ‘terrible? The document was appar-
ently prepared earlier, a few months before the Ram-
bouillet talks. Negotiations were supposed to serve to
just agree on details. This Interim Agreement for Peace
and Self-Government in Kosovo consisted of an intro-
duction (it talks about the equality of all citizens of Ko-
sovo and Metohija, human rights and freedoms, self-
government, confidence-building measures, etc.) and
eight chapters. The first chapter concerns the future ‘Con-
stitution of Kosovo’, the political structure of the prov-
ince, the mixed electoral system (a total of 120 deputies,
of whom 80 are elected directly and 40 are elected by na-
tional communities), the functions of the ‘president of Ko-
sovo’ (elected by the Assembly for a term of three years),
including the authority to represent the province in front
of the republic and federal bodies, the formation of the
Constitutional Court, the Supreme Court, and other judi-
cial bodies in the vertical. It is easy to see that in this part
the proposed text of the agreeement had very much in
common with the later ‘Ahtisaari Plan’.

The second chapter deals with public security, pro-
posing the establishment of ‘local police’, but also
stresses that the security of the the FR Yugoslavia’s ‘in-
ternational borders’ (with FYR Macedonia and Albania)
would be ensured by federal authorities. It also under-
lines the inevitable role of the OSCE in the processes re-
lated to public security and in the organization of the elec-
toral process for provincial institutions and local self-gov-
ernment bodies, which is described in the third chapter.

The fourth chapter of the agreement, dedicated to
humanitarian aid, infrastructure renovation, and eco-
nomic development, also provoked almost no disputes,
nor did the sixth chapter, which defines the role and
powers of the ombudsman?. In the middle of the second
week of negotiations, the negotiating parties agreed on
most of the positions in these five chapters, as well as
on the principles of the agreement outlined in the intro-
ductory part. The key controversies arose around the
seventh and eighth chapters, while there was also a
lively debate about the content of the fifth chapter (this
chapter was interpreted by interested parties depend-
ing on how it was contextualized by each of them). The
fifth chapter discusses the implementtation of the
agreement, which would be carried out by a special Im-
plementation Mission, established in coordination be-
tween the EU and the OSCE. ‘All the powers that, accord-
ing to the MiloSevi¢ — Holbrooke Agreement of 13 Octo-
ber 1998, were vested in the Verification Mission for
Kosovo and Metohija and its head are transferred to the

1 United Nations. Interim Agreement for Peace and Self-Government in Kosovo.
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Implementation Mission and its head. In order to imple-
ment the agreement, it was stipulated that a Joint Com-
mission should be set up comprising the head of the Im-
plementation Mission, one representative of the FRY and
one of Serbia, one representative of each national com-
munity in Kosovo and Metohija, the President of the As-
sembly and a representative of the President of Kosovo
and Metohija. /.../ The Head of the Implementation Mis-
sion was perceived the person in charge of the implemen-
tation of the entire agreement, including relations with
the national communities in the province, the republic
and federal authorities, as well as with the international
community. The Implementation Mission would operate
in accordance with the laws of Kosovo and Metohija, Ser-
bia and the Federal Republic of Yugoslavia, but would also
enjoy diplomatic status in accordance with the Vienna
Convention on Diplomatic Relations’ [13].

The seventh chapter further elaborates the imple-
mentation process and suggests several more solutions
that were problematic for the Yugoslav side. As Predrag
Simi¢ notes with regard to paragraph a. of Iltem 1 of this
chapter, ‘On the bases of Chapter VII of the UN Charter,
the United Nations Security Council is called upon to
adopt a resolution that will accept and apply the solu-
tions contained in this chapter, including the establish-
ment of multinational military forces in Kosovo. The Par-
ties invite NATO to establish and direct international
forces in accordance with the provisions of this chapter.
They also confirm the sovereignty and territorial integ-
rity of the Federal Republic of Yugoslavia’ [13].

According to paragraph b, ‘The parties agree that
NATO will establish and deploy a force (hereinafter
‘KFOR’) that can be composed of ground, air and mari-
time units from a NATO and non-NATO nations, operat-
ing under the authority and subject to the direction and
political control of the North Atlantic Council (NAC)
through NATO chain of command. The Parties agree to
facilitate the deployment and operations of this force
and agree also to comply fully with all the obligations of
this Chapter’’. As an apparent concession to Russia, the
last paragraph says: ‘It is agreed that other States may
assist in implementing this Chapter. The Parties agree
that the modalities of those States’ participation will be
the subject of agreement between such participating
States and NATO’2. The remainder of this chapter pro-
vides exhaustive military details of the cessation of hostil-
ities in Kosovo and Metohija, of the demilitarization and
withdrawal of forces, including provisions on the deploy-
ment of units of the Yugoslav Army (1,500 + 1,000 support
troops) and Serbian police (2,500 policemen) who will re-
main on the international borders of the FRY.

An integral part of the document are also two an-
nexes to the seventh chapter. Annex B (paragraph 8)
provides clarifications on the status of NATO members
in Kosovo and Metohija: ‘NATO personnel, with vehicles,
ships, planes and equipment, will have the right to free
and unconditional movement throughout the territory
of the FR Yugoslavia, its airspace and territorial waters,
it will have the right to set up camps and barracks, the
right to use all areas or services necessary for support,
training or operations. NATO personnel will enjoy the
immunity from any form of arrest, investigation and de-
tention by the authorities of the FR Yugoslavia, and the
arrested or detained NATO members must immediately
be handed over to the competent NATO bodies’3. Para-
graph 9 explicitly says that NATO members on the terri-
tory of the FRY will not be submitted to any inspections
and customs regulations and will not pay duties, taxes,
or any other charges. Further on, paragraph 15 specifies
that the FR Yugoslavia will enable free of charge and un-
restricted use of the telecommunications network by
NATO, including the broadcasting rights*. And that is not
the end, since paragraph 21 says: * NATO is authorized
to detain individuals and, as quickly as possible, turn
them over to appropriate officials’®. It is not even indi-
cated whether the detained persons would be handed
over to the judicial or investigative organs of the FR Yu-
goslavia, but only to ‘appropriate officials’, which is sub-
ject to all kinds of interpretations.

Paragraph 22 states that in the conduct of the oper-
ations, NATO forces are allowed to make alterations to
the infrastructure network (roads, tunnels, bridges, build-
ings, and the energy network). This paragraph does not
mention any request for any consent from the competent
federal, republic, or local authorities. In the eighth chap-
ter, which is the shortest one, with only five points divided
into two articles and conceived as part of the transitional
and final provisions, the following controversial formula-
tion (Item 3 of Article 1) was subsequently inserted: ‘Three
years after the entry into force of the Agreement, an in-
ternational conference will be convened to determine the
mechanism of Kosovo's final decision based on the will of
the people, the opinions of the competent authorities,
the commitment of both parties to implement this agree-
ment and the Helsinki Final Act’®. The Albanians showed
that this was unacceptable for them, insisting on the
term ‘referendum’. However, ‘during a three-day break
between the first and second parts of the conference,
the head of the Albanian delegation and KLA leader
Hashim Thag¢i was summoned to the United States for
consultations after which he announced that the Alba-
nian side was ready to sign the agreement’ [13].

1 United Nations. Interim Agreement for Peace and Self-Government in Kosovo.

2 Ibid.
3 Ibid.
4 Ibid.
5 Ibid.
® Ibid.
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‘Madeleine Albright instructs the Albanian delegation to
sign the Agreement and to open the way for the bomb-
ing of Yugoslavia. Her advice is publicly joined by her
British colleague Robin Cook who advises Albanians — if
you sign, we will be able to bomb the Serbs. But, at that
time the only controversial provision for the Albanians is
whether the exact term referendum will be used. They
request that the term referendum be entered into the
text of the Agreement. Their Western friends are per-
suading them that they will get a referendum even if
that term is not used. A euphemism can be used, which
will later be proclaimed by the Anglo-American interpre-
tation as a referendum. Albanians seek this clarification
in writing and in advance. And they got it, with the sig-
nature of Madeleine Albright’ [9, p. 160].

It turned out that one signature of Madeleine Al-
bright ultimately meant more than the UN Charter and
the Helsinki Final Act. Albanians did not have any rea-
son for dissatisfaction. The FR Yugoslavia was offered
‘terrible conditions’, humiliating solutions that would
greatly suspend the constitutional order on the entire
territory of the country, and in the end, after three
years, a referendum on the ‘final solution’ would be or-
ganized in Kosovo and Metohija. The Yugoslav delega-
tion refused to sign the offered agreement. The bomb-
ing followed. That is, the NATO aggression against the
FR Yugoslavia.

United Nations Security Council Resolution 1244
and the Establishment of the UNMIK

The NATO aggression was terminated on June 12,
1999 by the withdrawal of all armed formations of Yu-
goslavia from the territory of Kosovo, which happened
after UN Resolution 1244 was adopted on June 10. In
the introductory part, explaining the principles under
which its further text should be interpreted, Resolution
1244 states: ‘Reaffirming the commitment of all Mem-
ber States to the sovereignty and territorial integrity of
the Federal Republic of Yugoslavia and the other States
of the region, as set out in the Helsinki Final Act and
annex 2’ and ‘Reaffirming the call in previous resolu-
tions for substantial autonomy and meaningful self-ad-
ministration for Kosovo’. In paragraph 4, the document
confirms that after the withdrawal, the agreed number
of Yugoslav and Serbian military and police personnel
will be allowed to return to Kosovo in order to carry out
their duties in accordance with Annex 2’. In paragraph
11, which explains the main responsibilities of civilian
presence, it is stated in section (a): ‘the promotion of
the establishment, until the final solution, of essential
autonomy and self-government in Kosovo, taking fully
into account Annex 2 and Rambouillet agreements
(5/1999/648)’; in section (e): ‘Facilitating a political
process aimed at defining the future status of Kosovo,

taking into account the Rambouillet Agreements
(S/1999/648)’%.

In Annex 1 it is further clarified: ‘The political pro-
cess towards establishing an agreement on a provisional
political framework that will provide essential self-gov-
ernment in Kosovo, taking fully into account Rambouil-
let agreements and the principles of the sovereignty and
territorial integrity of the FR Yugoslavia and of other
countries in the region’. Annex 2 further elaborates: ‘Af-
ter withdrawal, the agreed number of Yugoslav and Ser-
bian personnel will be allowed to return and perform the
following functions: the relationship with the interna-
tional civil mission and the international security pres-
ence; marking/cleaning of minefields; maintaining pres-
ence in the places of Serbian cultural heritage; maintain-
ing presence at the main border crossings’2.

Bearing in mind that the Agreement of Rambouillet
(5/1999/648) is mentioned in two places in paragraph 11
of Resolution 1244 (1999) of the UN Security Council, it
is important to recall that this Agreement was never
signed by the delegation of the FR Yugoslavia and the
Republic of Serbia, nor by the Special Representative of
the President of the Russian Federation — Ambassador
Boris Maiorski, and thus could not enter into force and
produce legal consequences. At the same time, it can be
concluded that representatives of two delegations, with
the mediation of the ‘Troika’ (Christopher Hill, Boris Ma-
iorski, Wolfgang Petritsch), achieved a great level of con-
sensus on the issues outlined in Chapters 1 to 6, but not
in the controversial chapters 7-8 that posed an obstacle
to the signing of the peace agreement. Thus, when the
Rambouillet Agreement is mentioned in Resolution
1244 (1999), this can only apply to Chapters 1 to 6.

Resolution 1244 also establishes the UNMIK
(United Nations Interim Administration Mission in Ko-
sovo) tasked with providing conditions for a peaceful
and normal life for all Kososo residents and promoting
regional stability in the Western Balkans. According to
Resolution 1244, the UNMIK's duties are: reform of basic
civil administrative functions; promoting the establish-
ment of substantial autonomy and the rule of Kosovo;
enabling a political process to determine the future sta-
tus of Kosovo; coordinating the delivery of humanitarian
aid to all international agencies; support for reconstruction
of the main infrastructure; maintaining law and order;
promotion of human rights; and ensuring the safe and
undisturbed return of all refugees and displaced persons
to their homes in Kosovo.

However, it turns out that all these processes are
less important than the Issue of status. Although the
UNMIK was doing its job relatively well, and the Kosovo
Albanian self-governing institutions began to be estab-
lished, the key aspiration of Albanian political
representatives in Kosovo, as well as of the USA and the

1 United Nations Security Council. Resolution 1244 (1999). 10 June 1999.

2 Ibid.
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EU, is reflected in the continuing insistence on urgent re-
solving of the Issue of status, that is, legalization of se-
cession from Serbia. That is why, in the second half of
2006, negotiations were organized again between Bel-
grade and Prishtina, which became a widely accepted eu-
phemism for meetings between representatives of the
Republic of Serbia and Kosovo Albanians, now the author-
ities of self-government in Prishtina. Martti Ahtisaari was
appointed as a Special Representative of the UN Secre-
tary-General for Negotiations, so the later plan was
named after him.

In his report on the negotiating process dated March
26, 2007, Ahtisaari informed the UN Secretary General
that ‘reintegration into Serbia is not a viable option’!.
Therefore, he put forward a Comprehensive Proposal for
the Kosovo Status Settlement (called the Ahtisaari Plan).
Further in the paper it will be clarified why the leadership
of the Republic of Serbia refused to sign the Ahtisaari
Plan. Kosovo Albanians accepted this plan and it even rep-
resents the highest legal act of the so-called ‘Republic of
Kosovo’. Analyzing the internal structure of the compli-
cated system of ovelapping authorities, it is difficult to
precisely define what Kosovo is today. Perhaps the best
description could be given using Brezhnev's ‘limited sov-
ereignty’ formulation. Although the Constitution of the
so-called Republic of Kosovo, in its Article 1, paragraph 1,
defines that ‘the Republic of Kosovo is an independent,
sovereign, democratic, unified and indivisible state’, es-
sentially this does not mean anything, since whenever the
decisions of the Constitution or any other legal acts of Ko-
sovo are not in accordance with the Comprehensive Pro-
posal, the latter has priority.

Annex IX — International Civilian Representative, in
Article 2, lists the responsibilities of an international ci-
vilian representative: ‘a) be the final authority in Kosovo
regarding interpretation of the civilian aspects of this
Settlement; b) ensure effective implementation of this
Settlement through the execution of specific tasks ac-
corded to the ICR in other parts of this Settlement; c)
take corrective measures to remedy, as necessary, any
actions taken by the Kosovo authorities /.../; d) in cases
of serious or repeated failures to comply with the letter
or spirit of this Settlement /.../ the ICR shall have the au-
thority to sanction or remove from office any public of-
ficial or take other measures, as necessary, to ensure full
respect of this Settlement and its implementation’?.
Annex Xl explains the position of the International Mili-
tary Presence (IMP), for which NATO is in charge. In par-
agraph 1.8. it is established that ‘the IMP will operate
under the authority and be subject to the direction and
political control of the North Atlantic Council through

the NATO Chain of Command’, and in paragraph 2.1. it is
explained that ‘the Head of the IMP is the final authority
in theatre regarding interpretation of those aspects of
the Settlement that refer to the IMP’3.

The IMP in Kosovo has the right 'to carry out its re-
sponsibilities as it deems appropriate, including the use
of all necessary force’, has the right to ‘unimpeded free-
dom of movement throughout Kosovo, by any means’,
can ‘re-establish immediate and full military control of
the airspace’, has the right to ‘conduct inspections of
premises and facilities in connection with the fulfilment
of its tasks’, and has the right to ‘take action as it deams
appropriate in support of its mandate in accordance
with this Settlement’®. According to all of this and in
compliance with paragraph 2.3, Kosovo ‘shall grant the
IMP the status, privilegies and immunities curretly pro-
vided to KFOR'>.

In the essence, the Ahtisaari plan was a road map
for the transition of Kosovo from the territory under the
UNMIK's administration to an independent state. The
plan does not mention Resolution 1244 at all because the
Comprehensive Proposal was intended to replace Resolu-
tion 1244. This was supposed to legalize the secession of
Kosovo Albanians, though still leaving them ‘supervised’.

However, the question that arises before all these
explanations is related to Ahtisaari's assessment that re-
integration into Serbia is not a viable option. Who au-
thorized Ahtisaari to make this assessment? On what ba-
sis did he formulate such a conclusion? What methodol-
ogy did he use to make such an assessment? Ahtisaari's
arbitrary interpretation of the then-current circum-
stances became the basis for writing a new political
framework that was supposed to replace the UN Secu-
rity Council Resolution.

Declaration of Independence, Advisory Opinion from
the International Court of Justice, and the Status of
Kosovo in International Relations

Kosovo Albanians declared independence on Febru-
ary 17, 2008. They did so without organizing a referen-
dum, even without a formal vote in the Kosovo Assembly.
Simply, all Albanian members of the Kosovo Assembly
signed below the text of the Declaration of Independ-
ence, which was proclaimed a sufficient legal basis. They
did this because Resolution 1244 was still valid, and the
UNMIK had executive powers, and it was obliged to pre-
vent the referendum and annul the vote in the Assembly.
The declaration of independence was immediately follo-
wed by recognition of the ‘Republic of Kosovo’ by numer-
ous members of the UN, which ‘created a new reality’.

1 United Nations Security Council. Letter dated 26 March 2007 from the Secretary-General addressed to the President of the Security Council.
2 Comprehensive Proposal for the Kosovo Status Settlement. 2007. 2 February. 58 p. Available at: http://old.kuvendikosoves.org/

common/docs/Comprehensive%20Proposal%20.pdf
3 bid.
4 Ibid.
5 Ibid.
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The establishment of the ‘new reality’ was again
based on creative interpretation. Two weeks before the
formal declaration of independence by Albanians, the
EU, focusing its efforts on the implementation of the
Ahtisaari Plan, decided that instead of the UNMIK, a new
international EU mission — EULEX — would take over
most of the responsibilities in Kosovo in the areas of in-
ternal affairs and justice.

In its document titled Council joint action
2008/124/CFSP dated February 4, 2008, which con-
cerned the establishment of the EULEX and its deploy-
ment in Kosovo, the EU Council referred in Item (1) to
Article 19 of Resolution 1244, which ‘decides that the in-
ternational civil and security presences are established
for an initial period of 12 months, to continue thereafter
unless the Security Council decides otherwise’, and in
Item (3) —to Article 17 of Resolution 1244, where the UN
Security Council ‘welcomes the work in hand in the Eu-
ropean Union and other international organizations to
develop a comprehensive approach to the economic de-
velopment and stabilization of the region’, which should
have been a sufficient legal basis for the EU to unilater-
ally deploy its mission in Kosovo, without Serbia's con-
sent and without seeking any interpretation of the Res-
olution by the UN Security Council®. In paragraph 5 of his
Report to the Security Council on the situation in Ko-
sovo, under the official number S/2008/211, dated
March 28, 2008, the UN Secretary-General stated that
he had received a letter from Javier Solana, the EU High
Representative for Foreign Affairs and Security Policy,
informing him ‘that the EU has decided to establish a
rule of law mission within the framework established by
UN Security Council Resolution 1244’, thereby tacitly
accepting the new factual situation in Kosovo, accord-
ing to which the responsibility for the work of the in-
ternational civilian mission is assumed by the EU in-
stead of the UN2. However, in paragraph (1), the EU
Council also referred to Article 10 of Resolution 1244,
qguoting that the UN Security Council ‘authorizes the
Secretary-General to establish, with the assistance of
appropriate international organizations, an interna-
tional civilian presence in Kosovo...” — thus ending the
guote. Meanwhile, Article 10 of the Resolution contin-
ues with the words “...in order to provide an interim
administration for Kosovo under which the people of
Kosovo can enjoy substantial autonomy within the Fed-
eral Republic of Yugoslavia, and which will provide
transitional administration while establishing and
overseeing the development of provisional democratic
selfgoverning institutions to ensure conditions for a
peaceful and normal life for all inhabitants of Kosovo’.

The EU’s activity (the formation of the EULEX mission)
could only have been carried out to ensure substantial
autonomy for the inhabitants of Kosovo (i.e., Kosovo
Albanians) within the Federal Republic of Yugoslavia
(i.e., Serbia) and the UN Secretary-General could have
given his consent to this. In this case, the creative inter-
pretation is based on a gross falsification, or rather, ‘cut-
ting out’ of part of the Resolution.

However, ‘the process of recognizing the so-called
Republic of Kosovo and the establishment of bilateral
diplomatic relations between the official Prishtina and
the UN member states that have decided to take such a
step, has drawn an interesting picture of influence on
the geographical map of the world. It turned out that the
diplomatic-political influence of Western countries led
by the United States is reduced to a very limited number
of UN member states and geographically concentrated
in several regions of the world’ [11, p. 309].

From the day of unilateral declaration of independ-
ence on February 17, 2008 until December 31, 2008, the
so-called ‘Republic of Kosovo’ was recognized by a total
of 54 members of the UN. ‘Among these 54 UN mem-
bers, there are 12 micro countries, small island states or
states that have modest or no diplomatic capacities,
which mainly make them objects of international rela-
tions: Monaco, Liechtenstein, Marshall Islands, Nauru,
Burkina Faso, San Marino, Sierra Leone, Belize, Samoa,
Liberia, Micronesia and Costa Rica (Costa Rica is classi-
fied in this category, although this is a debatable point;
Luxembourg and Malta would certainly belong to this
category, but due to Malta's membership in the EU, and
Luxemourg’s membership in the EU and NATO, their
diplomatic capacity and political position are signifi-
cantly different). Another country representing a specific
example is Afghanistan, which was de facto under the
complete military occupation of NATO. Of the remaining
40 countries, only 11 were not members of NATO or the
EU at the time they made the decision to recognize Ko-
sovo, although 4 of these 11 — Albania, FYR Macedonia,
Montenegro, and Croatia — had a series of legal and for-
mal arrangements with the EU and NATO and expressed
a clear political aspiration for joining both. Thus, excluding
countries that, in essence, represent predominantly or ex-
clusively objects of international relations and states that
are members of the EU and NATO or strive to become full
members of these two international organizations, the
Western bloc has succeeded in gaining support from only
8 countries in the world with significant political, eco-
nomic, geopolitical or military capacity, namely: Australia,
Peru, Korea, Colombia, UAE, Malaysia, Senegal, and Ja-
pan’ [11, Pp. 309-310].

1 European Union. Council Joint Action 2008/124/CFSP. Official Journal of the European Union, L42, 16 February 2008.
2 United Nations Security Council. Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo,

$/2008/211. 28 March 2008.
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In order to better describe how modest this result
is and to demonstrate that it represents a complete
failure of the Western countries, it should be noted that
the process of lobbying started in the summer of 2007,
so that was the result of a one and a half year of joint
work of: USA, Great Britain, France, Germany, and Tur-
key. ‘The new wave of recognition of the so-called Repub-
lic of Kosovo comes only after Saudi Arabia recognized it
and subsequently started to be actively involved in the
process of lobbying among Muslim countries. This exam-
ple has shown that Western countries are no longer dip-
lomatically dominant, and that if they want support for
their decisions from the majority of countries, they have
to pact with other regional players in the world. The entry
of Saudi Arabia into this diplomatic game was such a sig-
nificant contribution that by 2011, the number of coun-
tries that recognized the unilaterally declared independ-
ence of Kosovo Albanians climbed to 76, although
among the states that did so, there are two bizarre
cases’ — Somaliland and Puntland, which have declared
their independence from Somalia in one-sided manner,
like Kosovo Albanians [11, p. 311].

Up to 2012, the process of establishing diplomatic
relations with Prishtina was continued by other states,
but two things were visible. Firstly, the pressure of the
United States and other interested actors to do so was
decreasing. Worried about other, more important is-
sues, official Washington started to pay less attention to
the ‘Kosovo case’. Secondly, Kosovo Albanians often
‘celebrated’ recognitions and duly recorded them in
their ‘list’ although they were officially not coming. At
one point, in 2015, on the internet page that shows rec-
ord of countries that have recognized independence of
Kosovo (Kosovo Thanks You), there was a list of 116
countries. The problem is that ‘most often the number
of states that have recognized Kosovo is stated in ac-
cordance with the announcements coming from Prisht-
ina. But it is not a reliable source at all because, accord-
ing to Koha Ditore, the government in Prishtina does not
know how many states have recognized them. For ex-
ample, in 2013, President of Sdo Tomé and Principe ‘an-
nulled the recognition of Kosovo’, but later it turned out
that there was actually no recognition at all. The deci-
sion to recognize Kosovo was made by the previous gov-
ernment in 2011, but it was never confirmed in the as-
sembly. Therefore, it was not valid. Or, President of
Guinea Bissau sent a letter of ‘acknowledging’ to the
then-president of Kosovo, but it is unclear on what basis
this decision was made or whether any competent

authority confirmed it. We heard the fact that Haiti had
recognized independence of Kosovo at a joint press
conference of foreign affairs ministers in 2012, but an
official decision on this cannot be found. By December
2018, even the authorities in Prishtina began to produce
more moderate assessments and ‘data’, claiming that
they were ‘surely acknowledged’ by 102 countries. And
this should be taken with great hesitations too, bearing
in mind, for example, that the deputy foreign minister of
Egypt, during his visit to Belgrade, stated that in Cairo
they ‘could not find a decision to establish bilateral rela-
tions with Pristina, and that is why it is questionable how
can they annul it’ [12, Pp. 151-152].

Hence ‘Republic of Kosovo’ was recognized by 90-100
UN members, thus changing political circumstances. Serbia
turned to the UN General Assembly with a resolution ask-
ing advisory opinion from the International Court of Jus-
tice concerning the question: ‘Is the unilateral declaration
of independence of Kosovo's provisional institutions of
self-government consistent with international law?’*.

On 22 July 2010, the Court decided: ‘As general
international law does not contain an applicable ban
on the declaration of independence, the Declaration of
Independence of 17 February 2008 does not violate
general international law’ and ‘this Declaration of In-
dependence does not violate Security Council Resolu-
tion 1244 (1999) nor does it violate the Constitutional
Framework prescribed by the Special Representative of
the UN Secretary-General’? [2]. For Kosovo Albanians,
this advisory opinion has become the most important
argument that their decision is not contrary to interna-
tional law, and that is why the case of Kosovo is sui gen-
eris. However, Hans Kéchler gave a thorough analysis
of the decision and reasoning provided by the Interna-
tional Court of Justice: ‘Security Council resolution
1244, adopted in 1999 on the basis of Chapter VII of
the UN Charter, was used by interested parties to ‘le-
galize’, post festum, the results of an intrinsically illegal
act, namely an aggressive war against a sovereign
member state of the United Nations. Similar to the
Chapter VII resolution adopted after the illegal use of
force against Iraq in 2003, the Council arrogated to it-
self the right to effectively create a new constitutional
order — putting itself above the law and overstretching
its coercive powers under the collective security provi-
sions of Chapter VII. The setting up of the United Na-
tions Interim Administration in Kosovo (UNMIK), pro-
vided for in this resolution, meant a kind of trusteeship
régime by the UN that was intended to facilitate a

1 United Nations General Assembly. 77-6-74 A/63/L.2 - Request for an advisory opinion of the International Court of Justice on
whether the unilateral declaration of independence of Kosovo is in accordance with international law A/RES/63/2 Plen. 52 (b)
A/63/PV.19 General AssemblyGA/10764. 08 October 2008; United Nations. Backing request by Serbia, General Assembly decides
to seek International Court of Justice ruling on legality of Kosovo's independence. 10 August 2008. Available at:

https://press.un.org/en/2008/ga10764.doc.htm.

2 International Court of Justice. Accordance with international law of the unilateral declaration of independence in respect of Kosovo.

Advisory opinion of 22 July 2010
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domestic ‘political process designed to determine Ko-
sovo’s future status’ (Art. 11[e]). It is to be recalled
that both, the so-called ‘Rambouillet Accords’ (never
signed by the FRY) and resolution 1244 (1999), repeat-
edly affirmed a commitment to the ‘sovereignty and
territorial integrity of the Federal Republic of Yugosla-
via’, and that the ‘interim administration’, established
by the Security Council, was meant to assist the people
of Kosovo so that it ‘can enjoy substantial autonomy
[sic!] within the Federal Republic of Yugoslavia’ [6, p.
130]. ‘The Advisory Opinion of the International Court of
Justice (ICJ) of 22 July 2010 does nothing to clarify the
situation in legal terms. In essential points, it is evasive,
and in some basic issues it borders on mere sophistry:
Stating that the question whether the declaration of in-
dependence of Kosovo violates international law does
not require it to take a position on whether international
law ‘generally confers an entitlement on entities situ-
ated within a State unilaterally to break away from it’,
the Court avoids to address the basic legal issue. It fur-
ther declares that the ‘authors’ of the declaration were
not the members of the ‘Assembly of Kosovo’ as part of
the UN-established ‘Constitutional Framework’, but
those very members acting in some other, undefined ca-
pacity, not bound by the constitutional provisions prom-
ulgated on the basis of the mandate of UNMIK. For that
reason, so the ICJ argues, they could not, with their Dec-
laration, violate the Constitutional Framework estab-
lished by resolution 1244 — which included the principle
of sovereignty and territorial integrity of the FRY/Serbia.
This argument makes the Advisory Opinion irrelevant (in
terms of the material question of international law) and
amounts to plain sophistry — as, in actual fact, those ‘au-
thors’ were the members of that very ‘Assembly’ (Parlia-
ment), acting in the framework established by and under
the control of the United Nations. This is also evident in
the fact that the Declaration was signed by the Speaker
of the ‘Assembly’, Jakup Krasniqi, as well as by Prime
Minister Hashim Thaci’ [6, Pp. 131-132].

In addition, it should be recalled that the advisory
opinion is of non-binding character, just as it should be
remembered that, even after this opinion was pub-
lished, Resolution 1244 remained valid, that the UN-
MIK still exists, and that about a half of the members
of the UN did not establish bilateral relations with
Prishtina, nor do they recognize ‘Republic of Kosovo’.
Thus, despite the conscious disregard of the UN Secu-
rity Council Resolution, which can be assessed as its
creative interpretation, despite the ‘equilibristic act’ of
the International Court of Justice, which is another way
to creatively interpret the legal heritage, despite
strong political pressure from the US and the activities
of the EU — the status of Kosovo remains unresolved,
that is the unilaterally declared independence is not
recognized by the overwhelming majority of non-West-
ern actors in international relations.

Conclusion: Different History, the Same Story

The history of Kosovo is unique. Numerous events
have affected the escalation of the Kosovo crisis, its in-
ternationalization, and finally the proclamation by Ko-
sovo Albanians of the Declaration of Independence. It is
in the interest of the United States and the Western
countries to constantly repeat that Kosovo is ‘a unique
case’. ltis also in their interest to repeat this in order to
preserve the influence in the Balkan region.

But in practice, what seems to represent a unique
case is the result of creative interpretation of interna-
tional law precisely by the U.S. and the EU. Instead of
abiding by the resolutions of the UN Security Council,
based on the UN Charter, they constantly interpreted
certain parts of various documents as they saw fit, ex-
erted political pressure in order to implement some new
solutions, or even grossly falsified certain provisions of
the relevant documents. Such practice neither brought
a solution for Kosovo, for the Balkans, nor did it prove
successful for international relations in general.

The decision to recognize the right of Kosovo Alba-
nians to self-determination led to the opening of the
question, first in the regional context, and then in a
much broader scope, extending to the international
scale, whether such a right must also be recognized if
some other people declare themselves in such a way.
For if it is widely accepted that Kosovo Albanians have the
right to self-determination, why is not the same right rec-
ognized, for example, for Serbs in Bosnia or Albanians in
FYR Macedonia? If changing internationally recognized
borders, in the way it has been done in the case of Serbia,
is legitimate, why is this not the case with other countries
in the region? This Issue is highly topical across the Euro-
pean continent: in Crimea, in Kurdistan, Catalonia; and
the first situation after the ‘Kosovo solution” where this
Issue came to the foreground occurred only a few months
from the Kosovo events —in South Ossetia and Abkhazia.

The inconsistent position of Western countries, led
by the United States, in relation to the application of in-
ternational law norms, as well as their inconsistency re-
flected in the periodic relying on the UN in the
‘attempts’ to resolve the Kosovo problem, confirm their
intention of weakening and taking control over this in-
ternational organization. And unfortunately, it opens
the door for any case of separatism in the future to be
considered a unique case if that suits the interests of the
great powers. This is a challenge for international order
and global security. However, as Hans Kochler under-
lines, in the era of the United Nations Organization, a set
of illegal acts must never constitute a legal precedent.
The right of self-determination — as a collective human
right under Article 1 of the International Covenant on
Civil and Political Rights, and as the Purpose of the
United Nations — must be exercised in conformity with
other basic norms of international law. In this context,
the attempt undertaken by Kosovo Albanians is not a
unique case, and creative interpretations of interna-
tional law are not helpful since they do not solve existing
problems, but make them more complicated.
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